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MODERN ENTRIES 


Lc Lt: : 4444 


BEING A. 


CHOICE COLLECTION 


PLEA D 1 N GS - 


IN THE COURTS OP 


KING's BENCH, COMMON PLEAS, 
AND. EXCHEQUER, 


In the ſeveral ACTIONS of _ 
Covenant, Debt, Detinue, and Sf oiiition, 


P R O M . 3 
THE MOST AUTHENTICK BOOKS, 


BUT CHIEFLY ks 


Lutwich's, Saunders's, Ventris's, Salkeld's , and 
the Modern Reports, 


AND 
From other Caſes lately tried and adjudged, and wherein Writs 
of Error have been brought, and Judgments affirmed : 


OGETHER WITH 


READINGS an OBSERVATIONS 
On the ſeveral- Caſes in the Reports, 


Ks well relating to the 1 herein, as to all other Caſes incident 


to each particular TITLE z. and the fa abridged and diſpoſed of in a 
methodical Order, 


And under the Head #3 ente in Des is ſet forth 
The Practice in Proceedings on WRITS or ERROR. 
To WHICH ARE ADDED, 


Beferences to all the other Entries in the Books, 


wiTH THREE DISTINCT TanLrs, 
One of the PRECEDENT'S, the Second of the CASES abridged, 
and the Third of the NAMES of the CASES. 


By JO HN MALLORY, Eſq; 


Y- O L. H. $5 5 
"Fur FOURTH EDITION WITH ADDITIONS. 


1 B L 7 * 
Printed by HENRY WATTS, (Law- RongsELLEn,) No. 3. Cats - 
nuncn-Laxz, adjoining the Four-Courts, 1791. 


19 Of whom may be had, a well-choſen Collect LAW BOOKS; is all 
their variens Branchti, New an, Second. hand, 
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THE 


BOOKSELLER. 


REFACES being generally deſigned rather to pro- 
mote the Sale of Books than the Benefit of the 
Readers, it has been uſual to ſtuff them with ſul- 

ſome and ſtrained Expreſſions of Recommendation.— 
This Method; out of Modefty and good Manners tothe. 
Public, we have avoided ; for if the Book be thought 
worthy of Eſteem, it wants no other Recommendation ; 
and if not, it deferves none. But for the Sake of Juſtice, 
and the Satisfaction of thoſe who have been ſo kind as 
to favour us with their Subſcriptions, tis neceſſary to lay: 
ſomething of this Volume, in Excuſe for its not contain- 
ing ſo many Titles as. were propoſed and intended: It 
muſt be owned that in the Subſcribers Receipts, tis 
mentioned to coutain the ſeveral Titles, Covenant, Debt, 
Detinue, Prohibition, and Guare TImpedit: But the laſt 
of theſe being copious in itſelf, and requiring other 
Titles in Rolle's Abri „ Viz. Parſon, Futron and. 


Ordinary, and Preſentutions, to render it compleat, 
would have ſwelled this Volume to à Size too large; 
therefore, tis hoped, the Publick will excuſe that 
Omiſſion. | 

| The 


—ͤ—ꝗũ — . 22 — * ——— —ꝛ— —————— — id — —é — — 


To the READER. 


The Title of Quare Impedit is now fitting for the 
Preſs, in which will be compriſed the ſeveral other 
Titles above-mentioned in Ko/le's Abridgment, with the 


Caſes ſubſequent in Time added to each Head, and 


other Heads inſerted concerning the Pleadings in that 
AQion omitted by Rolle. But as our Author is deter- 
mined not to truſt it to the Cenſure of the Profeſſion, 
without the utmoſt Care, we can't promiſe the Publi- 
cation of it at preſent. The Reaſon why he did not 
frame the other Titles of Covenant, Debt, and Detinue, 
in the ſame Manner as that of Prohibition is, that 
they have been already judiciouſly done by Mr. Dan- 
vers: But Prohibition not having been touched upon 
by that Learned Gentleman, it was thought proper to 
follow his Method in that and the remaining Titles, 


# 


by tranſlating Rolle, and continuing down the Caſes 


to this preſent Time, with an Addition of ſome new: 
Heads relating to the Heudings in that Action. 
be favourable Reception the Firſt Volume met 
with, and the Apprehenſion our Author was under 
(ſince his Advancement to the Bar) that his Character 
would greatly ſuffer if any Thing ſhould paſs incor- 
rect, 3 him to another ſerious Peruſal and Cor- 
rection, which greatly protracted the Publication. 
Under the Title of Judgments in Debt, he hath ſet 
forth the practice of the ſeveral Courts in proceeding 
on Writs of Error, much wanted, and not before at- 
tempted; wherein he hath not truſted to his oon 


Judgment alone, but ſubmitted it to the Peruſal and 
Correction of ſome able and judicious Perſons of the 


Profeſſion, that the whole might be as uſeful; correct 
and perfect as poſſible. It cannot be expected but 
that ſome Miſtakes may have eſcaped the Obſervation 


of both Author and Printer, which 'tis not dou 


but the candid Reader will readily excuſſee. 
THE 


T AB L E 


OF THE 


NAMES of 


| Allen v. Wedgwick. P 11h, 146 

A. . Givers 111 

. Salifbury [364] 8. 

. Babbington I 
Dams and Sir ] * Vavafor Alford v. Lee 316 
v. Huberſton. Page 455 | Alington v. Gearkner 150 
Abram v. Cunningham | = Allington v. Yearkner 318 6. 
Abbotts v. Johnſon 340 4. Allington v. Bale 119, 342 a: 
Acton v. Hide 318 a. | Allifon v. Reeves 435 
Adams v. Adams 266 | Ambaſſador Spari/h v. Pontes. 
. Dixon [386] 5. 400 
. Adams 462 Ambler v. Metcalfe 449 
——», Oakes 380 | Amend v. Fotherbie 433 
. Staley 266 | Ameer v. Chambers | 32 
Adred v. Mathew [359] b.] Andrews v. Kick | [361] oe 
* v. Wow *: 2264 pines v. Eden 4 14 7 

wards v. Graves Andrews v. Cope | 384 85 a: 
Alden v. Blague — Andrew's Cale - 156, 119 
Aldrith v. Ray 448 | Andrews v. Wood 342 a; 
Alderſley v. Duparry. 6365 5 ———-v, Harper [389] &. 
Aldworth v. Hutchinſon | 9, 136 | Anfeild v. Feverell 443 
Alden's Ca/e [390] a. | Anger v. Brown 490 
483 | Anger v. Brewer . bid. 


Aldreſh v. oy, 
Alexander v. Dyer 293, 297 
Alexander v. Lamb. 340 8: 341 4. 
Alexander v. Greſham 282 
Alleſon v. Marſh 471 
Allen's C/ 47 
Allen & U v. Grey 335 4. 351 5. 
. Andrews 
. Holden 


Vox: II. 


Auneſley v. Stokes 1565 4. 
Anniſon v. Perkins 383] a. 
Anſlow v. Anflow 3 
* v. Packhurſt 3671 a. 
ppleton v. Bail 293. 2 
e of Yark v. Taylor 487 
Archdeacon of Richmond's 6 


a Artb hog . 


ATABLE of the Names of the Cafes. 


 Hrchbiſhop v. Duke of Newcaſile. 
Page 480 
Arlington Lord v. Merrick 339 


Armin v. Bews 150 
Arnot v. Breame 266 
Arran v. Criſpe 343 4. 
Arſcot v. Heale 361] 6. 
Arnold v. Bidgood 297 
Arlow v. Wright 317 4. 
Aſcock v. Eel 350 à. 


Aſcue v. Batts 


Aſke v. Hollingworth 252 
Aſhbrook v. Snape $34 5. 
Aſtiton's Caſe 470 
Aſten v. Mazien 134 
Aſhhurſt v. Mingay 109 
Aſhton v. Martin 140 


Churchruardans of Aſhton v. The 
Inhalitants of Caitle-Bromage. 


16 
Aſkew v. Hollingbrook [365] b. 
Aſhburnham 2. Braham 365 a. 
Athill z. Athill 463 
Atkinſon v. Chatſworth 133 
Athoe 2. Heming 97, 100, 107, 

| 110, 111, 116 
The Attorney General v. Sparrow 


Sal 39 b. 
The Attorney General v. Andrew. 
397] 6. 

Atwood v. Burt 382 b. 
Audley v. muy ,* 150 
Auſtin v. Lucas. 432, 479, 480 
Autten v. Pigot a , 86 
. Burſcoe 43621 a. 
. Moyle 121 
. Millet 323 5 
Auſtin & al v. Cliften 489 


Aubery v. The Lerd Bridge water. 


Ayre v. Ader Page [394] b. 
Aynſworth v. Chamberlain 152 


B. 

Babington v. Allen 149 

v. Mathews 297 
. Wood 252 
. Babington 321 à. 
Bacon v. Bayne 294 
Badow's Caſe 254 - 
Bagnall v. Stokes. 439, 449, 485 
. Tucker 104 
Bagſhaw v. Plaine 296 


Bagithaw v. Shrewſberry 335 4. 
Bally v. Hughes 111 
Bailiſis of Ipſwich v. Martin 289 


Bailiſs of Ipſwich v. Longcaſtle 

& al 286 
Baines v. Bigerſdale 557 a. 
Baker v. Chew 367] a. 
. Benford 140 
. Brinsford 22, 92 
. Berisford 111, 258 
. Brook 272 
. Payne 342 4. 
. Bulſtrode 258 
. Dickenſon 469 
Ball v. Blackmore 470 
Baldry v. Paliard 444 
Ballard v. Oddey 320 4. 
Baldwin v. Geary 465 
Barcroft v. Doughty 329 b. 
Banbury v. Newland 150 
Bann v. Richardſon 363 6. 
Banks v. Smith 


Bardſey v. Clyſton ET 
Baniſter's Col 272, 284 


| 3245. 325 b. 326 .] Baniſter v. Kened [ b 
Aubin v. Cox | 468 | Banning v. Fryer : Tm. 
Auberie's Ca/e 480| Bamfield v. Bamfield 258 
Awbery v Harve 4| Banks v. Wharton 466 


2 
Auſton & aÞ v. Clifton Sal 489 
Ayliffe v. Archdale 333 4. 
. Scrimſhew 335 a. 
———y Brown 474 


Ayleſuorth v. Chadwell. [367]. 


Barber v. Pomero 270 
Barwick v. Gibbſon 135, 1 
Bartholomew Adminiſtrater, mY d 
v. Savage 318 6. 
Barnes v. Smith 329 4. 
Barker 


4 TABLE of the Names of the Caſts. 


Barker v. Fletwell Page 149 Beal v. Beal Page 242 
. Piggot 347 6. | Beamont v. Long 4387 b. 
Barnard v. Mitchell 290 | Bearblock v. Read 282 
Barkley v. Morrice 470 | Beaſe v. Draiton 329 b. 
Barker v. Bourn 390 6. | Beaver v. Lame 104 
Barneſhurſt v. Yelverton [386 05. Beaumont v. The Hoſpital 4 
Barnes v. Evans 319 a. | Wigſton 1 8 
Barnwell v. Pelſie 483 Beaumont v. Weſtley 409 
Barrington's Caſe 486 | Beavy v. Turner 11 
Barton v. Habins 97 | Berkett v. Manning [364] . 
Barefoot v. Picard 94 | Bedell's Ca/e 149 
Barker v. Thurold 63, 140 | Bedingfield v. Freak 455, 481 
Barnard v. Godidale 113 | Beckwith's Ca/e 111 
Bardy v. Glyſton 342 a. | Beckett v. Taylor. 342 8. 
Barker v Dormer [353] 4. Beecher's Caſe [5398 b, 
Barret v. Fletcher 340 4. 349 6. | Beecher v. Shirly ' [383] a. 
85 5 a. | Beely v. Barry 111 
Barnes v. Hill 385 ] b | Beele v. More 461 
Baron & a v. Barkley 276 | Bellamy v. Ruſſel 140 
Barry v. Perin 206 | Bellamy's Ca/e 456 
Baruwell v. Tracy 437, 440, 445 Bellchamber u. Savage 318 5. 
Barnes v. Greenwell 206 | Belford v. Hale 12 
Barfoot v. Freiwell 136 Bellows v. Handſore — 2 
Barnes's Caſe 488 | Bellows v Handford 4. 
Barker v. Holder 160 | Bencroft's Ca/? 462 
Barefelt v. Luter 2292 Benloſs u. Philips 251 
Barton's Ca/e 434 | Bennet v. Shortwright 439, 490 
Baſket v. Baſket 256 | Bennet's Ca/e - 434 
Baſſet v. Morgan 340 @. 351 5. Bennet v. Clerk 42 
Baſpoole v Freeman 265 à. 366 | Bennet v. Bennet $47 . 
Baſſet v. Kerne 379 @| Bennet v. The Hundred of Hart- 
Baſſet v. Sproule 321 4. ford : [360] a. 
Bates's Caſe 403, 410 | Bennet v. Belfield 319 4. 
Ba:hurſt v. Clinkard [390] 4. | Benſe v. Lee _ 455 
. Coxe 2294 | Bentſworth v. Bentſworth 454 
Baugh v. Philips 344 4. 348 ö. Bentiffe v. Vepple 429 
Bawdry v. Buſhel  * 479 Benikin v. Critpe 41 
Bawker v. Iſted [367] . Benſome v. Crook 25 
Bayly v. Offorxd 111, 297 Dr. Bentley's Cuſe 473 
Baylie v. Hughes 324 b. | Benton v. Eyres [364] 6. 
Bayly v. Taylor 339, 340 5. Berry's Cu/e 442, 475 
341 a. | Beriie v. Niles 442 
Baynton v. Bobbet 141 Brrkinhead 2. Nuthall [364] a. 
Baynes v. Bitton 294 | Berning v. Follat 331 5. 
Bealy v. Sampſon [393] @ Berry v. Ferry 266, 318 
Beal v. Taylor 149 | Berwick v. Andrews 281 
Beal v. Webb 399, 475 | Berwick v. Foſter 203 
Beal & Ux' v. Simpſon 319 «. * AL. and Cmmonaliy. 
4 2 


152 
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ome v. Crooke P. [383] 4. | Body v. Taſal Page 320 4 
tſworth v. Betſworth 439,463 Board v. Cudmore 272, 292 
Beten v. Trym 1349 Body v. Hargrave 296 
Bevyne v Clapham 340 b. Bolton v. Cannon i. 
2 v. Oſborne 13 | Bolton v. Bolton o 
Beverly v. Beverly 3863 b. Bolton v. Lee 135 
Biggs v. J. S. Par/on of D. 475 | Bole's Caſe : 428 
ns v. Tytherton 364] 4. | Bond v. Smith 468 
Big v. jo 3 2 4. Bond v. Windford =_ 
Birkenden's Caſe Bond v. Moyle 
Bickerſtaffe v. Perdew — Bond v. Richardſon 3354. [26236 
Bitley v. Wright 449 | Bonner v. Stukely [396] 6. 
Biſnor v. Robinſon 299 Dr. Bonham's Caſe 337 
Birhall & a7 v. Harris [373] Bond v Green 322 6. 
Biddulph v. Daſhwood 284 Bond v. Smith 468 
illingham v. Vavaſour [38 3] 4. J Born v. Jackſon 411 
Fit Spearman 323 4. | Bord v. Cudmore 12 
Ilford v. Flint 318 4. Borne v. Sheers 329 6. 
Birch v. Weaver 285 | Boſcawen Sal v. Cook 140 
Birton v. Ma ndell 350 @| Boſtock v. Snell [365] 4. 
Biſhop of Saliſbury's Cal Boſvill, Sc. Executors off Gibbs 
Biſhop of Carliſle's Ca/e v. Coats and Pickford 341 6. 
man s Caſe [3 1614 b.| Botwright v. Harvey 318 4. 
op of Exeter v. Starr Boucher v. Coſter 140 
c Pit v. Redman = Boulney v. Curteys _ Tbid 
ithorne Ea v. Churchwardens| Bourn v. Carrington 341 5. 
of Bow | 410] Bowles v. Clark 463, 
Biſhop of Lincoln v. Cowper.| Bower v. Rewet [380] . 
454, 478 | Bowder v. Share 333 4. 
Biſhop of Carlifle's Ca/e 441 | Bowſe v. Vernon 340 6. 
Biſhop v. Corbet 468 | Boyer Sir William's Caſe 423 
Biſhop v. Bedman 100 | Boyle v. Boyle 443, 3 
Blackdon's Caſe 434 | Boyer v. Garland 5 
Blacket v. Cry ſop 252 Boyer's Caſe 
lackmore's Caſe 459 Boyer v. Jennings (383) 
ackwell's Ca/e 409, 451 | Boomer v. Payte 
lackſhaw v. Stevens 429 | Boreton v. Nicholls Wt 4. 
lackwell v. Aſhton 291 * v. Andrews 347 4 
Blanchflower v. Fry 324 6. | Bolton v. Lee I 
Blandford v. Andrews 330 4. | Bolton v. Cannon 323 &, 
Blankard v. Galdry 319 6. | Booth v. Franklyn 482 
Blewet v. Applebee 291, 294, | Boulter v. Ford 11 
319 | Bowles v. Hewet 319 5. 
Blincoe v. Barkſdale 456 | Boothby v. Day 412 
Block v. Palgrave 340 b. Boſvill, e S. v. Coats 
Blunden's Cale 285 333 2. 
Blunden v. Wood 335 4. [383] a. | Bracebridge v. Vaughan 31 
Nu v. Sympſon 344 4. 2 Ds v. Baſkerville 324 6. 
ou. 4. 
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Brabin v. Tredenham P.412,413 


Bradbury v. Bradbury , 324 6. 
Bradſhaw v. Salmer 


142 
Bradſton's Caſe 445 
Bradſhaw v. Swanton 447 


Bragg v. Wiſeman 100 
rage v. Nightingale 102, 133 


Brailsford v. Parſons 149 | Brook v. Sharp [364] &. 
Branche's Caſe 431 | Brook v. Jevett 18 
Brandling v. Milbank [381] 4. Brook v. Smith 254, 283 
Braſer v. Dean 101 Brook v. Ki 258 
Bray v. Baſon 318 6. | Brooks v. Lake 344 4. 
Bree v. Carr 116 | Brook's Caſe 456 
Brereton v. Tatam [357] 5. ] Brown v. Holland 349 5. 301 
Brereton v. Evans 328 | Brown v. Brown 97, 98, 141. 
Brereton v. Monnington [L383 Ja. 150 
Breſſey v. Humfreys 149 | Brown v. Palfry 416 
Bret v. Andar 318 4. 150 | Brown v. Poyns 4441 
Bret v. Nectar 465 Brown v. Haywood 480 
Bret v. Averder 347 4. Brownlow's Caſe 99 
Bret v. Cumberland, 93, 104, | Brown v. Wentworth 437 
111, 116 Brownworth v. French 294 
Brett Nectar v. Stephen Brett. | Brown v. Purchaſe 323 . 
464 | Brown's Caſe 
Brettin v. Vaux 140 | Brown v. Sir Edward Lake 490 . 
Brett v. Pratt b. | Brown v. Tanner 480 
Brewſter v. Kitchell 131 | Brown v. Crawſhaw 409, 487 
Bridges v. Bedingfield 266 | Brown v. Show * 441 
Brice v. Carr & al 128 | Browning v. Strelley [337] 4. 
Bridgham v. Frowle 319 4. | Brown v. Evering Ibid. a. 
Bridges v. Enion 316 | Brown u Fulſby , 321 4. 
Bright v. Cooper 119 Brownſworth v. French 297 à. 
Brightwell v, — 149 | Brown v. Adams 
Brigham v. Robſon 474 | Buckler v. Millard 321 4. 


Bright v. Metcalf 

Briggs v. Mond 318 6. 
Brightman v. Keightly [363] 4. 
Brittain v. Charnock 282 


Briſtow v. Briſtow 108, 109 
Briſcoe v. Kin 31 4. 
Briſcoe v. Knight 257 
Briſtow v. King 342 4. 
. * 14 - 102 
read v. I yiew 465, 473 
Bromage v. Genning —f 456 
Bronker v. Rogers 281 
Bronker v. Mompeſſon 136 


Broughton v. Charneß 417 4. 


be 


Brookes v. Cooke Page in 4 = 
Brooks & a7 u. Treſham 324 b. 
Brook v. Fullerhurſt a 
Brooks v. Dean 330 a 
Brook v. Wingfield © 473 
Brook v. Wheeler 315 


Brook v. Brook 41/7 b. 347 a. 


117 . 


Buckley v. The Biſhop of Cheſter. 


| | 482 
Buckhurſt v. Newnton 477 
Buckley v. Williamſon [362] 6. 
Buckley v. Williams 140 
Buckner v, Cottle 136 
Buckner v. Roleſtone & a 131 
Buck well v. Wood 140 
Bulbrooke v. Buggs 409 
Bulbrook v. Bridges 437 
Bull v. Fraffkefter 103, 136 
Bullen v. Jervaiſe [353] 6. 
wa nas % Holman 136 | 
Burdet v. Pix 322 6. 
a Burford 


3196. 


568 
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Burford v. Fox Page 322 a 


Butler v. Mannings 9 
—y. Bartlett 427, 455 


AA Debt 274 
Butcher v. Reeve 323 b 
Button v. Long 456 
. Downham 321 
Butts v. Jennings [382] 5 
Bux ton v. Nelſon 347 b 

v. Horne 319 a: 335 a. 
. Sr Richard Buller 455 
Buzzard's Caſe 413, 433 
Byrle v. Mannin 99, 252 
Byrd v. Wilford 285 

C 


"0a Windham 


Cage v. Paclin 


442 


100 


Cale v. Joſlin 289 
Calthorpe's Caſe 292 
Caldicott v. Smith 441 
Calvin's Caſe [372] 6. 
Cam v. Taylor 321 
Campier v. Hill 297 
Candict v. Plumer 409 
Cane v. Hell » 297 
Canten v. Smallwood [393] . 


Cantnor v. Muntnell 
Caps v. Lancaſter 


5. 
Capell v. Allen * 


266 


Capenhurſt v. Ca penhurſt P. 25e 
Burgeſſe v. Standiſh 293 | Cardinal v. Heſcott 340 à. 
Burges v, Bradſhaw [362] a. | Carleton v. Mortagh 1805 b. 
Burman v. Aſton 138 | | 282] a. 
Burnell v. Bowes [364] 6. | Carpenter v. Collins 293 
Bunaton v. Morris 1580 a. Carr v. Copping 395 b. 
Burton v. Low 252 | Carter v. Booth 119 
Buſh v. Collins 113 v. Furmen 408 
Buſh v. Buckingham 321 a. v. Freeman 329 6. 
Buſhe's Caſe 319 4. 354 v. Statute 266 
Buſhel v. Paſmore 341 b. | Carthage v. Manley 120 
Buſkin v. Edmunds 347, 284 | Cartwright v. Doleſworth 319 4. 
Buſt v. Wadeſwortk [364] ö. v. Pinkney. 328 b. 
Buſtard v. Hockwell 406 | Cary v. Rooby [382] 5. 
. Stukelcy 433, 458 Caſtillon v. Smith 140 
Butcher v. Vane 257 Cave v. Polewheel [365] a. 
Butter v. Downham 321 a | —=»v. Brookſby I14, 127 
Butterfield v. Marſhall 332 6. | Cavenhurſt v. Cavenhurſt 285 


7 | Cavendiſh Lord v. Earl of Shrewt- 


bury 67] a. 
Caule v. Cook & 4 ae 75 
Cecil v. Harris [363] a. 
Chadron v. Harris 434, 436, 
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Shepheard v. Baily 637317 
Sherwood v. Winſhcombe 481 
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Sk ymner v. Kilby 143, [361] a. 


Skinner v. Mingey 


Skidmore v. Winſton 296, [367] 
a, 
Slader v. Smallbrooke 403 


Slater v. Stone 102, 138 
Slaughter v. Layfield & a” 465 
Slade v. Drake 436 
Slyfield v. Sybil 349 b. 
Slowman v. Church-wardens 0 
Longueville 420 
Smallpace v. Smallpace [ 324) 6. 


Smallwood v. Berthouſe 407 
Smallcomb v. Buckingham [391] 


| a. 393 
Smallbrook v. Slaughter 408 
Smith v. Yeomans 14 


Smit 
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Smith v. Coniers Page 140 | Spendlow v. Smith Page. 
— v2. Cudworth 143 Sir John Spencer's Caſe (347. 
— v. Pannel | 410 | Specot v. Sheirs 344 4. 
— v. The Zxecutors of Pon- | Spencer v. Durant 110 
driel 72 | Sprat v. Nicholſon 409 
-— v. Stoneard [377] a. | Squire v. Fullerton 150 
— v. Bennet 410 | Star v. Buckhold 430 
— v. Drayton 455 | Stafford's Caſe 257 
— v. Smith 294, 296 | Stamp v. Hutchins 280 
— v. Bernard 313 —— ». Kinſey [300] b. 
— v. Garbutt 119 Stamere v. Amoney 390] a, 
Stafford 119 Stanton v Burton [367] 4. 
— v. Wood 429 | Starrie's Caſe 440 
— v. Bartlett 341 6. | Stant v. Hutchins [363] a. 
— v. Peaſe 342 4. Staples v. Allen 329 6. 
— v. Warren 342. 4. St. John v. St. John | 
— = v. Kirfoot 258, 266 St. John (Lord) v. Bandring. 
—— v, Norfolk 289 281 
— v. Septon [393] 4. St. John v. Piot 151 
— v. Shelberry * 102 | Stags v. Biſhop of Landaff 476 
— v. Newſham & U 293 | Stamper v. Kinſoy [379] 6. 
— v. Newton 293 Stamford v. Cooke 341 ö. 
— v. Batten 156 | — v. Cooper [379 0. 
— v. Garbutt 347 b. Stanyon v. Davis [358] ö. 
. Shelden 102 | Star v. Cuckow 439 
Smith's Caſe 346 b. | Starkey v. Church-wardins of 
Smithſon v. Dodſon 480 | Watlington 411 
Snow v. Franklyn 24, 149 | Stead v. Moone [355] 4. 
Snell v. Biſhop 429 | Stevenſon v. Caſe 415 
Snelgrave v. Boſwill [380] 7 Stephens v. Tott 438 
Snelling v. Smith 323 6. | Stephens v. Crips 425 
Sneake v. Richards 316 [367]a. | Stephenſon's Caſe 134 
Somes . Squibb 119, 347 6. | Stephenſon v. Stephenſon 131, 
Somerſet v. Markham 472 132, 136 
Sopram v. Skarry 121 | Staughton v. Newcombe 838 3] 4. 
Southcot v. Southcot 297 | Stevens v. Powell 124 
Sower v. Bradfield 285, 295, 296 Stevenage Churchwardens v. 
Somers v. Buckley 470 Green 450 
The C:rpcration of Southampton | Steward v. Allen 347 5. 328 a. 
v. Richards | 289 | Steward's Caſe 405, 425 
Southerell v. Brown 132, 133 | Stepney v. Lloyd 319 b. 
Sparrow v. Nortolk 403 Stibbs v. Smith 148 
v. Draper [363] 6. | Stiles v. Stearing Ibid. 
Spark v. Spark 273, 289 | Stock v. Sycks 425 
v. Stafford 469 | Stokes v. Stokes 249, 349 
Sparks v. Martyn 472 | Stone v. Goddard 294 
Spencer's Caſe 119 | ------ v. Radith 330 a. 
One 


\ 
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Stone v. Bliſſe Page 329 b.] Taylor v. Hardman Page [365] 
Stonchouſe v. R 4442 | v. Beckett 152 
Stoughton v. Day 341 b. | ——— v. Rebera 336 
Storke ” CO. 2 xs v. — _ 5 
Stranſhall v. Cullington 421 | Taylor v. Moore [38 3J a. 399 
$tranſham v. Medcalf 458, 474 | 4. 
Stratford v. Neale 488, 489 | —— v. Debar I5 
$treeting v. Hinde - 136, 140 | ——— Beal [360] 
Stroud v. Willis 347 a. v. Smith 340b. 
—— v. Hoſkins _ 75 | Teat's Caſe 258 
Stubbs v. Wrightwiſe [385] 5. | Tedcaftle v. Halliwell 329 b. 
— v. Manklyn 3383] 4. 331 & 
— v. Flower 383] 4-| Telly v. Pierce 335 *. 
Studhelme v. Morriſon 125 | Temple v. Forreſt 289 
Studholme v. Mundell 342 | ——— v. Temple 279 
Sturges v. Deane 285 | Tench v. Cletheroe 155 
— .— 345 4. Terry v. Baxter 266 
Stutfield v. Somerſet 317 4. Thack ſton v. Humlock 341 6, 
Suckram & a v. Warner 489 Thetford v. Thetford [363] 6. 
Suckliffe v. Reynill 269 Thiriby v. Helbot 266 
Suffolk ( Lord) v. Battiſon 331 | Thomas v. Giffard 485 
f 42. v. Ward 96, 99 
Suſter v. Cowell 310 | Thompſon v. Harvey 254, 258 
Sutton v. Dowſe 47%, 485 v. Clerke [393] 4+ 
Swallow v. Emberſon 324 4. | Thomſon v. Butcher 233 
Swann's Caſe 155 — v. Feild 2 
Swan v. Carles 11 v. Teiſdale 488 
Sweatham v. Archer v. Devenport 379 
Swift v. Eyres 363 a. | Thomlinſon v. Freeman 473 
Swinborne v. Gray 493 | Thornton v. Pickering 459 
Swinerton v. Man . v. Teiſdale 48 
Sꝛorrd blade Company v. Demp- | Thurkettle v. Tye 324 6. 
ſey [372] a. v Reeve & af 324 
Symms v. Smith 140 | Thornhill & a? v. Knight 257 6. 
Symons v. Smith Tbid. | Thurfby v. Helbut 266 
dymms v. Purchaſe 289 v. Plant 108 
v. Hale 129 
Thurſton v. Vincent [383] 4. 
TP: Thurſden v. Ward 347 b, 
25 Thwaytes & Ux' vv —— C3000. 
8 Thynn v. Cholml 251, 2 
F 5 ney 297 
Talbot v. Lacen ' 126 Tillie v. Woodie 155 
3 : Tindall's Caſe 97 
v. Leviſon 93 | 75+: ; 
Tallory v. Jackſon 31 Tindall & a v. Harrington, 
Tapper v. Davenant 320 b. [T5 H [352] 6. 
Target v. Lloyd 46 Tippett v. Hawkey 111 
8 v. Quaterman 339 6. Tippi — — 298 
awyer V. Whiſtler 407 | p Tildale 
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Tiſdale v. Efſex Page 100, 126, 


140, [335] 4. 
Toddard v. Tyler 475, 477 
Tole v. Dawſon 346 
Tomkins v. Jordan [383] 4. 
Tompſon v. Miles 118 
v. Noel 148 
Tomſon's Caſe 458 
Tongue v. Pitcher 143 
Took's Caſe 440 
Tooke v. Haſtings 159 
Tooker v. 97 
Topſham v. Pannel 334 5. 
Topfal v. Ferrers 44 
Toſer & U v. Davis 430 
Tourſon v. Tourſon 472 
Townſend's Caſe [363] a. 
Townſend v. Clerk 295 
Toy v. Cox 460 
Tracy v. Cheſhire 330 @. 
— v. Bloom 293 
Trahearne v. Clenbrooke 284 
Tranſam's Caſe 471 
Trap's Caſe [302] a. 
Travis v. Scott 377 a-] 
Treſham v. Roberts 335 4. 
Tregonwell Exceutors, &c. v. 
Sherwin | 293 
Tremorlin v. Sands 472 
Trenchard v. Hoſkins 294.509 
Trenchard, Sir George's e 98 
Treviſa's Caſe 292 
'Trevor v. Nurſe 140 
Triggarn v. Fletcher 376 þ. 
N v. Eyres 266 
rot's Caſe 403 
Trott v. RR 257 
Truſſel v. Mading 140 
'Trygarn v. Fletcher 325 6. 
v. Aſhton 319 5. 
Tucke's Caſe 281 


Tuckerman v. Tuckerman 136 


Tull v. Oſberſton 460 
Turnain v. Thorne 427 
Turner v. Barnaby [354] a. 
Turvie's Caſe [356] 6. 
Twiford v. Barnard 298 


| 


Twig v. Roberts Page 372 B. 

Twilfleton v. Dunkin 319 b. 

Tyler's Caſe | o a. 

ynan v. Bridges 316 

Tyndall v. Hutchinſon 143 
, 


Vanacre v. Spleen 


Vandicut's Caſe 289 
Vane v. Minſhull 276 
Vanvivee v. Vanvivee 342 
Vaſt v. Gawd 
Vaughan v. Chambers 320 4. 
—— v. Evans 467 
v. Daultſey 432 
Vawdery v. Pannel 45 
Veale v. Gateſden 324 b. 
Venners v. Allen 431 


Vere v. Smith 344 a. 
Vicar v. Litchfield v. Eyres & al 


[365] 
Vicar of Pancras v. Buſhy 453, 


455 

Vicar of Saliaſbe's a” 461 
Vicar of the Chapel of Beſſon in 
Com Cornub's Caſe 421 
Vicar of Alderburne s Caſe Ibid. 


Villers & U v. Haſtings 319 b. 


Vincent v. Al 42 
Violet v. Blague — 
Vita v. Vita [364] 6. 
Viyian v. Shippings 102 
Vivian v. Wi Þ 253 
Underhill v. Brooks & al. 324 b. 
Voſque v. Daniel 342 4, 
W. 
Wadeſworth v. Andrews 403 
v. Amy 149 
Wade v. Benbere 129 


Wade 


3 
9 
9 
e 


Wade & U v. Smith P. 382 
Wainwright v. Griffith 269 
Wainsford Adminiſtrators, Sc. v. 
Warner 2328.5 
Walcot v. Powel 289 
Walkden, Fr. v. 437 
Walker 2. Hull Pega ns 


. Alder [385] 6. (399) 


— v. Hancock + (365) a. 
Walker v. Sacklore b. 


364] 5. Way v. Yally e [353] 4. 

—— —  y, Harris 273, 2/74 j Weal v. Goulſton * 350 4. 

v. The Dean of Norwich. | Weaver v. Clifford 209, 294 

117 ä v. Fetter [376] 4. 

Waller v. Croot 329 b. | Weaver's Company v. Scape 360 a. 

— v. Creet 150 Web v. Cooke 429, 442, 449 

—— Campion 297 | Welby v. Herbet 419 
—— v. Crook 317 4. | ——v. T__ 293 

Wallis uv. Proctor 429 Welcomb v. Lake 411 

Walpoole v. Coldwell 409 Wells v. Wright 253 


Wallingham v. Stone 488, 482 
— v. Combe 142, 149, 151 
Walton v. F 149 


— Warren v. Conſett A 
Waſhington 2. Murden 342 @. 


Waterhouſe & U v. Saltmarſh. 


393 4. 


v. Co el 377] a. 
Waterman v. A ws (377) b 


Waterfield v. Biſhop 1c 


ter 
Waters v Montague 125, 128 
— v. The Dean of Norwich. | 


422 
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Watnough v. Holgate Page 140 
Watkins's Caſe * 456 
Watſon's Caſe 323 6. 434 
Watſon v. Watſon 

Watt's Caſe +244 
Watt's, Sir John's Caſe . 
— v. Jordan [383] 4 
— & Ux' v Comſby 439 
& af v. Ognell 297 
Watton v. Weddington 150 


Denney [365] 5. 
Wentworth v. Criſpe 275 


— Wentwortk 254 


Walter v. Waterhouſe 39, 149, | Weſtby v. Skinner & af 269 
| 150 | Weſtby v. King 343 4. 
— v. Pigot [364] a. | Weſtley v. Allen 396 
Walthal v. Aldrich Wheatly v. Lane 289 
Walwin v. Smith 365] a. | Wheeler v. Haydon 297, 369 4. 
— v. Herbert 389] 6. v. Honour 209, 274 4. 
Warren's Caſe ' [364] a.| —— v. Thomas [373] 4. (580 
Ward v. Kedſgrave wy £1 
—— v. Coggin [382] 5. | Whelpdale's Caſe 298 
— v. Untorn 266] White v. England _ 
Ware v. 8 el - 101 | Whiſtler v. Singleton 4424 
Warley v. Pulley 292, 297 | White's Caſe [359] 4. 412 
Warner v. Hailer 457 | White v. Helford 266 
Warwick v. Skinner 430 v. Bodinam 145 
Warren v. Aſters 5 Whitway v. Penſent 120 


Whormwood v. Shaw 283 
Whyddon's Caſe "2 
Wickenden v. Thomas 237 


Wicket & al' v. Creamer [3751 


Wigmore v. Wells 253 
Wilcocks v. Watſon 282 
Wilbraham v. Snow [393] a. 
Wilcocks v. Green 345 a. 


v. Hewſon [3651 6. 
Wild v. Vinor 


340 a. 
Willſhaldye v. verde 8 3] a. 
illiams's 
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Williams's Caſe Page 424 
Williams v. Cary 15 a. 
. Curtis [386] 6. [387]. 


Names of the . 
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. Green 299, 333 42. — v. Bates 2 
. Sheadmean 343 b. | —— v. Clememe 2 
Williamſon v. Henley [364] a. | r». Churley 401 
365] 6. — v. Aſh 100, 126 
». Barneſly 252 | — V. Kirkham | 149 
— v. Hunt 140 | — v. Butts 382 4. 
Wilkinſon v. Richardſon 481 | Wood v. Hill 3 
Wilkinſon v. Floyd 112. Woody v. —— [382] 5. 
Wilks v. Wright [382] ö. Woodward's Caſe 419 
Wilmer v. Oldfield 142, 150 Woodward v. Pary 294 
Willougb y v. Brook 347 4. | —— „v. Baggs 3 
Wilſon's Caſe 328 4. 402 | ——— B». Darcy 3 
Wilſon v. Wilſon 436 | ——— y. Nelſon 


Ow v. Armorer 277, 331 @. 


arch, wi _ 


441 
. Weltch _— 
Willot v. Spencer 
Willou hby v. Egerton [367]: 4 
Wilford's Caſe ; 284 
Wimbleton v. Holdrip 143, 150 
v. 2330 à. 
Winchcomb v. Pidget 253 
Wincheſter's Caſe 403 
Wingfield v. Secford 32 
[355] 4. 


v. Sherwood 134, 155 


Woodard v. Bugg 356, L 
Woodyard v. Dannock al * 


Woodeyre v. Greſham 1 * b. 
7 | Workley v. Harpingham 350 4. 
Woolhy v. Purn 292 
Worthy v. W r 451 
ortes v. Clifton 42 » 457 
Worthmeal v. Gill? RW 4 


Worth v. Elſey 318 J. 

Worthy v. Saunders 455 

| Wooton v. Cooke 102, 11 
ma 


Wright” s Caſe 


Wingate v. Finch 440 | Wright Margaret's Caſe (389) 
Winter v. Fierce 457 
Winterburn v. Bull 156 Wright v. Au 8; 
Wintell v. Child 480 | rin (367) 4. 
Wile v. Greek 417, 418 | Written v. Bye 316 
Wiſeman v. Wallinger 270 | Wrothmeal v. Gill 452 
-- v. Denham 480 | Wyat v. Harbye (383) 4. 
Withers v. Owen 403 | Wye v. Throgmogon 2424. 
Withers v. Drew 342 4. Wynne v. Fellows "6 
Withers v. Henley 390] a. 
Witis v. Rollhampton 335] a. : 
Witchcot v. & a} v. Nine 342 4. Y; 
Woodell v. Hungate 324 5. | 
Wolf v. Daviſon [386] a. | Yate y. Garth (387) 6. 
Woolfe v. Meggs (365 5 Yates v. Glover 429 
2 v. 5 — 269 705 v. Rolls 111 
cock v. Morgan 290 | Yelverton v. Cornwallis 127 
Wood v. Shepard (370) 4. Young 
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Young v. Taylor Fuge 258 | Yolle v. Powell 655 434 
383 


—— y. Melton 2 4. York v. Allen 
L. The Inhabitants of T Ot- | —— York (Archbiſhop) — 
nam | (361) 5. Taylor 
— Aſhburnham ; _ 2 | ö 
. Pennington 294 | 
e. Gape (364) 6. 
——&. White 339 6. Zouch v. Clay $34 b. 
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F 1 4-2 


Declarations and Pleadings 


Contained in this VOLUME. 


Covenant x lea as to the Demurr 6. 


| that they loaded her when ſhe 
Declaration for breach of | was ready to take in her load- | | 
Covenants in an /ndenture| ing; but that they could not 
of Charter-party in not paying | load her ſooner, for that the 
for Demurrage, Primage, the | river Elve was frozen up. As [1 
Dover-Duty, and for freight, to the Freight, Primage and 
Page 1. Dover-Duty that it was paid, 
—Fhe Charter-party ſet forth. | Page 6. And iſſue thereupo 
Averment of performance by | ibid. To the other part o 
the plaintiff, 3. That the | the plea, a Replication that 
ſhip ſet fail ſuch a day, ibid.“ the river was . thawed at the 
Arrived at Oporto, ibid. And | time the defendants plead it 
was there ready to take her | was frozen, and might have ſet 
loading on board, ibid. No-| fail ſooner had ſhe been load- 
tice given, ibid. That they] ed, ibid. 
did not load her purſuant to] A Declaration in Covenant for 
the Charter - party, bid. That] not ſaving the plaintiff harm- 
+ the ſhip was obliged to ſta leſs, &c. 6. Setting forth the 
there from ſuch a time to ſuc Indenture, ibid. Recital that 
a time, ibi. That they had | FT. L. died Inteſtate, young, 
0 


not paid for the ſame, _ an eſtate to the value 

That the ſhip ſet fail from] 705 J. 75. 6d. 7. That a 
Hamburgh to Oporto, ibid.—| moiety belonged to M. L. re- 
Loaded with bay berries, Sc. ib.“ lict of T. L. and another 


Arrived at London, and per- | moiety to the defendants and 
feed her voyage, ibid. t 


P. S. and that the Defendants 
nas due for the freight, ibid.] having received of the plaintiff 
The amount of the Primage 307 L 13s. 9d. in full pay- 
and Dover-Duty, ibid. And | ment of the ſaid moiety, and 
” breach in non-payment, | of their ſhares, ibid. The 


= 
— —— —— 


A Declaration in Covenant for not 
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— a 
* 
wr 9 * 
. A PET 


— — 
— — — 
„ęPÄ— or A PD Te oe” — 


the father's ſide, ſued the 


And that thereupon ſuch pro- 
ceedings were had, that t ere 
was a Decree againſt the plain- 
tiff tor 434. 1s. 6 d. notice, 
breach, 16d. 


ſaving the plaintiff harmleſs 


according to a Covenant 1h an 


Indenture, 9. Setting forth | 


that the twenty-third of June, 
2 Fac. 2. a ſpecial outlawry 
iflued againſt by A. The de- 
livery of the writ to be exe- 
cuted ; and that at the time 
of the delivery thereof, the 
plaintiff had in her hands 1004. 
of the monies of 7. A. 10. 
That after the inquiſition, and 
before the return of the writ, 
the plaintiff paid to H. at 
the requeſt of the defendant 
64 J. Part of the 100 J. and 
that the defendant covenanted 
to ſave the p aintiff harmleſs 
from paying the money, if a 
ſuit mould be commenced for 
ſo much, ſo that the ſuit be 
brought before the end of 
Michautmas-Term then next, 
ibid. An averment that the 


defendant hath not paid the| 


647. That a Tranſcript of 
the record of the outlawry 


was delivered into the Court 


of Exchequer. That a 
Scire facias thereupon iffued 


out of the ſaid Court of 


Exchequer againſt the plain- 
tiff, 11——That the She- 
11ff before the return ſum- 
mon'd the plaintiff thereupon, 
ibid. The return of the She- 
riff, zlid. That the plaintiff 
let judgment go by default, 


| 


plaintiff in the Prerogative |, 
Court for her moiety, Hage 8. 


** 


ibid. A breach that the de- 


A TABL E of the Derlararions and Phadings 
Z. C. ſiſter to the Inteſtate of 


fendant, tho” often required, 


hath not ſaved the plaintiff 


harmleſs, ibid. A Flea in Bar, 
with a Proteſlation, that the 


. Plaintiff was not damnified 


before the end of Michaelmas- 
term ; for Plea, that the writ 


of Scire facias iſſued ſuch a 


day, with a traverſe of its be- 
ing ſued out as the plaintiff 
doth ſuppoſe, 12. A Repli- 
cation ſetting forth the date 


of the Scire facies that it was 


ſued out before Michaelmas- 


Term, with a traver/e of its 


being ſued out at the time in 
go plea, ibid. 


A. Declaration by an attorney up- 


on articles to permit the de- 
fendant to receive tithes ac 
cruing to T. N as Vicar, 13. 
Setting forth an agreement 
that à grant ſhould be made 


for life, ibid. And to fur- 


render the Vicarage for the 


defendant to preſent. ibid.— 


A Covenant to pay the plain- 
tiff 1507. in lieu of tithes, 
13. An averment of per- 
formance on the part of the 
phaintiff, A Breach that the 
defendant hath not paid the 
190 J. 14.------A Plea that 
T. N dyd at Sowtho, ibid.— 
The caſe, ib. That the death 
ought to have been alledged 
at the place in the declara- 


tion. 


A Declaration by an Adminiſtrator 


of an Adminiffrater during the 
minority of an infant, againſt 
2 man and his wife executrix, 
for rent, . 15. Setting forth 
an Indenture of demiſe from 
the plaintiff's inteſtate to the 
defendant's teſtator, and to 
e Benjamin Ward, on the 
twenty · firſt of Derember, 34 
Car. 1. 


CN ͤũ : 2 


Pr 


| Chrifimas his next, 


Centained in this, VOLUME. 


Car. 2. of a houſe in Pater- 
nofler Row, (except the uſe of 
the houſe for the firſt two 
2 of the term) P. 15, 16.— 

or twenty-one years from 
at the 
rent of 701. per Ann. 16. 
The leſſees covenant jointly 
and ſeverally that they, or one 
of them, would pay the rent, 
ibid. That the leflor on the 
twentieth of December, 25 
Cer. 2. made his will, and the 
ſaid Deborah execntrix, ibid. 
That the tenth of March 1684, 
he died poffeſſed of the rever- 
hon, 17. That ſhe proved 
the will, :$:4. That the leſſee 
Rich. Mocd, Jan. 15. made his 
will, and the defendant Urſula 
executrix, and that the proved 
the will, ibid. That D. the 


leFor's executrix died intef- 


tate, and adminiftration de bo- 


ms non was granted to the 
plaintiff, during the minority 
of Richard Woed, ibid. The 
marriage of the defendant, 


bid. e rent in arrear, ibid. 


A profert of the letters of ad- 
miniſtration, ibid. An aver- 
ment of the life of R. Woed, 
ibid. An imparlance, ibid. — 
A Plea after the laſt continu- 
ance that Rebecca Mood was of 
155 18. The caſe whether 
this were a good plea. 


In Covenant for non-payment of 
0 


rent, and for want of repairt, 
18. Breach, that 31 J. 10s. 
was in arrear for rent due at 

inmas, 19. And that at 
Lady- day, and for a year be- 
fore, the premiſſes were out 
of repair, ibid. Bar, as to 
the rent alledging by prcteſla- 
ton that 31 F 10s. were not 
in arrear; for Plea, that be- 
Vox. II. 


— 


| 


fore the day of ſuing out the 
original, he paid the plaintiff 
5 J. 5s. in full ſatisfaction, 
Page 19. And as to the want 
of 1epairs, that from the time 
when the premiſſes were out 
of repair, he repaired them 
in a convenient time, ibid. — 
And a Traver/e that the meſ- 
| ſuages were out of repair, 20. 
Replication, as to the rent non- 
payment, ibid. And as to the 
repairs, the plaintiff main- 
tains his declaration, ibid. 

A. Declaration for not repairing 
one of fifteen mefſuages that 
was burnt down by. fire, ibid. 
—Setting forth, that May 12. 

IF. & M. T. 4. was ſeiſed 
in fee of lands, bid. A de- 
mile to G. 21. A Covenant 
that G. ſhould build fifteen 

houſes before Lady-day then 
next, and to pay ſuch a rent, 
ibid. And likewiſe a covenant 
for repairs, ibid, That fif- 
teen houſes were built, ibid. 
That T. A. granted the rever- 
ſion to Sir 7 M. and others, 
by leaſe and releafe, 22 
he leaſe, ibid. The releaſe, 
ibid. That Sir P. M. and 


others, by a bargain and ſale 


granted the reverſion to the 
plaintiff, bid. That May 21. 
4 N. e M. the term for years 
granted to G. came by meſne 
aſſignments to the defendant, 
23,—Breach, that 5504. were 
in arrear, bid. hat after 


the fifteen houſes were built, 


one of them was deſtroyed 
by fire, and not rebuilt, 23. 
A Declaration in covenant upon 
an indenture for non-payment 
of rent by a third perſon, 24. 
Setting forth, that the defend- 
ant covenanted, that in con- 
6 ation 
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and an ue. And as to the 


breach of covenant: for want 
of repairs of the Bain, a De- 


fideration the plaintiff would 
permit &. E to have and enjoy 
a farm for a year and half, at 
the rent of 72 J. per Annum, 
that the detendant would pay 
to the plaintiff 200 l. which 
was due to the plaintiff from 
the ſaid A and allo the ſaid 
rent of 727. and would do and 
periorm all things to be done 
and performed by S. F. with 
an averment that the plaintiff 
had permitted S. E Cc. Page 
24. A Breach for non-pay- 
ment of the rent, 25. A Bar 
by Concord in ſatisfaction of 
Covenants before any breach, 
ibid. 

A Declaratioz in Covenant in an 
indenture for not ſufficiently 
repairin2 and building, 2b14.— 
The indenture, ibid. The 
parcels. The term. The 
rent. The covenant to repair. 
A proviſo. An averment of 

ce, .25, 26, 27. 
A. Breach for not repairing, 
ib id. 

A Declaration in Covenant by the 
Dean and Chapter of Trinity 
Church in Bri/tol, againſt an 
executor of an aſſignee of the 
reverhon of 2 term tor want 
of zepairs, 27. N forth, 
that G. H. e leſſet became 
pofiefied of che reverſion of 
the ten. hat che firſt term 
expired. That Geuge enter d. 

A bat this eſlatæ came to V G. 
That . G. made his will.— 
That he died pollefiled, &c.— 
Tbai C. G. proved the will. 
An averment of performance. 
A reach aſſigued for want of 
repa'is, 27, 28, 20. A Bar as 
to the want of repairs in the 


Charce!, that the Dean and 
Chapicr did not demile, Me. 


| 


( 


ö 
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murrer. A Replication as to 
not repairing the Barn; a 
joinder in Demurrer. The 
continuances. 'The award of 
the Yenzre, as well to try the 
iſſue, as to enquire of the da- 
mages, if judgment ſhould be 
given on 5 emurrer, H. 28, 
5 30. The caſe that the 
plaintiff had not called the 
de fendant executor in the be- 
ginning of the declaration, 31. 

A Declaration in Covenant upon 
an indenture of bargain and 
ſale. A Breach that the coun- 
ſel deviſed a note of a fine to 

be levied. The Fine. The 
Breach, that he refuſed to ac- 
knowledge the fine. A Bar, 
that he did not requeſt, &. 
and iſſue thereupon, 31, 32. 

A Declaration in Covenant for 
aſſigning the premiſſes with- 
out the leave of the leſſor.— 
Setting forth the covenant not 
to aſſign without conſent — 
The entry of the leſſee. A 
Proteſtation of performance 
by the lefſor. The Breach, 
32, 33- 

A Declaration in Covenant for the 
lale of an office, and the ven- 
dor to have the penſion, &c. 
belonging to it for life. Set- 
ting forth the agreement.— 
The conſent and approbation 
of the Queen. An averment 
that the plaintiff ſurrendered. 
That the defendant was ad- 
mitted. A Breach that the 
plaintiff hindered the defend- 
ant from receiving the profits, 


34, 35. A Nia that the 


defendant permitted the plain- 
tiff to receive the profits, n 
VI 
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with a Traverſe of the receipt | cauſes of Demurrer, Page 39, 
of any money by the defen- 40, 41, 42. 

dant, Page 34, 35, 36. The A Declaratisn in an action of Co- 
caſe, whether the breach was | venant for not paying 37. for 


well aſſigned, 36. a heriot brought againſt an 
A Declaration in Covenant for | executor upon a leaſe made 
want of repairs, 36, 37. to the teſtator to commence 


A Declaration in Covenant upon after the death of one N C.— 
indentures of apprenticeſhip, Setting forth the indenture of 
according to the cuſtom of the demiſe to the teſtator. (Ex- 
city of London. Setting forth | debt the Tin works, &c.) 
the cuſtom. The indentures | For the term of ninety-nine 

of apprenticeſhip. An aver- | ars. If James and Julian 

ment of performance on the Cara ſhould ſo long live, to 

part of the plaintiff. The | commence aſter the death of 

breach in departing the ſervice Sibill Cara for 40 8. per Ann. 

before the end of the term, | rent. And a capon, PA 

37, 38, 39. allo the high rent, or chie 

A Declaration in an action of | Tent. And 37. for a heriot.— 

Covenant for want of repairs, And to do harveſt-work, A 

brought by the plaintiff as fon | 27 cteflation of the non-periorm- 

and heir, upon 2 Covenant ance. That Sibill died Odi. 1. 

with his father. The memo- in the nineteenth year of the 
randum.——The declaration, | reign of king Charles the Se- 

ſetting forth the indenture, cond. That James Cara made 

hearing date Augufl 24, 1656. his will, aud Aber Cara and 

—The Covenant to repair.— FJ. Cara executors, and died. 

And to leave the faid premiſ- —That they undertook the 

les well repaired, ©. at the charge ol the executorthip,— 

end of the term. I And the breach in non-pay- 

entered into the premiſſes by ment of che heriot, 43, 44, 45. 

virtue of the demiſe; that — The caſe, whether the he- 

Th:mas Walton, the father riot could be due before the 

died. That the premiſſes de- commencement of theterm 45. 

ſcended to Thomas Walton the | A Declaration, for that the deten- 

ſon. A Plea that after the dant's * would not per- 

leaſe made to the ſaid Fa/per, | mit the plaintiff to make a 

and before the premitfes fell | drain, purſuant to a Cove- 

to the ground, the defendant | - aut with the _ defendant, 

aſſigned his term to George (being the firſt lefſee Setting 

Jahnſen. By virtue of which forth the indenturc.— The 

aſſignment Gerge Fohn/on en- Habendum. The Redden- 

tered and was poſſeſſed, and dum.——A Covenant by the 

that the premiſſes were burnt | Plaintiff to make fingle hou- 

down by the great fire of Lon- ſes into double houies. A 

dn; and that within a conve- Covenant by the defendant, 

nient time aſter, they were and her alligns, to permit the 

repaired, A Demurrer, with | plaintiff to make a diain— 

[ C 2 That F 
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That the plaintiff entered by 
vimcue of his leaſe.——And 
made the fingle houſes into 
double houſes. That the de- 
fendant granted a leaſe of a 
Piece of land and two ftables 
to F——That by virtue of 
which the ſaid J. entered, and 
afterwards died. That admi- 
niſtration was granted to his 
wife, who married to S. Car- 
ter. That they the ſaid S. 
C. and his wife entered. And 
would not peimit the plaintiff 
to make the drain, but diſ- 
turbed him therein. A Nea, 
— That the drain might have 
been made in the paſſage, and 
that the plaintiff gave him 


free liberty ſo to do; which 
he refuſed, Page 46, 47, 48, 
49.—The caſe, 49, 50. 

A Declaration in Covenant, by 
an aſſignee of an aſſignee, 


againſt an executor for want 
s, 04 wh That the Earl of 
Clare was ſeiſed in fee. And 
demiſed by indenture. For 
forty-one years. Reddendum. 
The Covenants——To pull 
down ſome houſes, and build 
up new ones in their room, — 
hat the leſſee entered, and 
was poſſeſſed. That the de- 
fendant ſold the reverſion for 
a year. By virtue whereof, 
and of the ſtatute of uſes, the 
| bargainee became poſſeſſed. — 
The leffor releaſes the inheri- 
tance to the uſe of himſelf for 
life. And after his deceaſe 
to the grantees for 1000 years. 
—Seifin thereof by virtue of 
the ſtatute of uſes. That the 
tenant for lite died ſeiſed.— 
That the grantees poſſeſſed of 
the term of 1000 years, by an 


indenture gramed to the de- 


\ 


fendant's teſtator for the reſi- 
due of the term. The tenant 
for years attorned. The ten- 
ant in poſſeſſion makes his 
will, and makes the defen- 
dant's ather his executor, and 
died poſſeſſed; and the defen- 
dant proved the will, and 
entered, and was poſſeſſed — 
And the grantee in reverſion 
made his will, and deviſed 
the reverſion to the plaintiff 
for life; and after his deceaſe 

to his ſon in tail, and made 
the plaintiff his executor, and 
died; and the plaintiff proved 
the will, and claimed the tene- 
ment by virtue of the bequeſt. 
Proteſting that the defendant 
did not perform the covenants 
on his pait. A breach affign- 
ed in permitting the premiſſes 
to be out of repair. Setting 
forth the particulars. Ano- 
ther breach aſſigned for want 
of repairs. Another breach 
aſſigned for want of repairs. 
A profert — the will, Page 53, 
54, 55, 5 | 

The Defendant pleads performance 
ſpecially to each breach aſſign- 
ed. An iſſue tendered, but not 
taken. Another iſſue tendered. 
A third iſſue tendered. A De- 
murrer to the firſt part of the 
plea. The caſe, 56, 57. 

A Declaration in Covenagt againſt 
an aſſignee of an executor for 
rent in arrear, That the 
plaintiff was poſſeſſed of a 
term of years yet in being. 
And by an e demiſed 
to the te ſtator. The Haben- 
dum as to part for ſuch a term. 
Habendum for a further term 
as to the other part. The 
Reddendum ſo ol as to part. 
Reddendum ſo much as to the 


other 
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other part. 
clauſe of re-entry. A cove- 
nant for the payment of the 
rent. An indorſement on the 
back of the deed. The entry 
and poſſeſſion by the leſſee.— 
That the leſſee made his will, 
and appointed che aſſignor his 
executrix, and died. And 
that ſhe proved the will, and 
entered. And aſſigned to the 
defendant. Who entered, and 
ſtill is poſſeſſed. A breach 
aſſigned in non · payment of the 
rent, Page 58, 59, 60, 61. 


The Defendam pleads that he aſ- 
ſigned over the premiſſes be- 
fore any rent due. A Demur- 
rer to part. A joinder in De- 
murrer. gment for the 
part confeſſed, and an award 
of a Unica Taxatio as to the 
coſts, 62, 63. 


A Declaration againſt one that re- 
ceived the profits of a luna- 
tick's eſtate, and did not ac- 
count according to his Cove- 
nant. Setting Torth che ar- 
ticles. Reciting that Sir Be- 
thel Wray was a lunatick.— 
That the cuſtody of his per- 
ſon and eftate was granted to 
F.C. The articles mention- 
ed to be annexed to thoſe on 
which the action is brought. 
A Proteflation of performance. 


The Breach, 63, 64, 65, 66. 


A Alea. That before the receipt 
of the 18001. he laid out 18 104. 
And that he retained the ſaid 
18001]. towards ſatisfaction.— 
A Demurrer. A joinder in 
Demurrer. With Continuances. 
The like. Judgment. That 
the plea is inſufficient. A 
writ of enquiry awarded, The 
caſe, 67, 68, 69. | 


A Declaration in Covenant upon | 


A proviſo. A 


to work for them. 


Articles of Copartnerſhid eon- 
cerning the trade of a taylor, 
Setting forth the plaintiff to 
have ſuch rooms, c. And 
the defendant, or his wife, not 
to aſk for the work of their 
cuſtomers after the term, nor 
The 

laintiff to have 50 J. a year. 
That if either party died, the 
ſurvivor within one month 
ſhould account with the exe- 
cutors or adminiſtrators of the 
party dying. That Thomas 

icholas ſhould take or turn 
away the ſervants. That nei- 
ther of the parties ſhould take 
other ſervants without the 
conſent of the other. That 
neither party ſhould owe, or 
be 3 or bail for above 51. 
A Covenant to make up an 
account at the end of the 
term, and divide the profit 
and lok. And after ſuch di- 
viſion, each party to caſt a 
dye for the choice. And he 
or ſhe that had the higheſt dye 
ſhould chooſe. Kach of the 
ſaid parties ſhould authorize 
the other to ſue. And that 
Samuel Hodges, the huſband, 
ſhould not meddle or concern 
himſelf with the partnerſhip- 
trade. That Thomas Nichslas, 
and no other perſon, ſhould 
have the uſe of the cutting- 
room, An averment that ſhe 
lived out the time of the 

artnerſhip, and 1s now alive. 

erformance by the plaintiff, 
The firſt Breach aſſigned for 
not permitting the plaintiff to 
carry on the trade in the houſe, 
but that the defendants hin- 
dered the plaintiff therefrom. 
And denied the plaintiff the 
ſole uſe of the cutting room, 
Sc. Another Breach that the 


defendant 


defendant ſolicited the Lord 
Herbert and Sir William Man- 
nach, two cuſtomers, after the 
end of che partnerſhip. That 
they made ſeveral ſuits of 
clothes for them. That they 
did not do their utmoſt to 
turn over the ;-artnerſhip trade 
to the ſaid Tomas. That 
they the defendants by inſti- 
gation, ſolicitaticus, Sc. drew 
away and prevailed upon peo- 
ple not to employ the plain- 
tiff. That the deſendant kept 
the partnerſhip books from 
the plaintiff. Several other 
Breaches of the ſaine nature at 
ſeveral times. That the de- 
fendant Samuel became in- 
debted to Peter Humes in more 
than the ſum of 51. And con- 
feſſed a judgment. Upon 
which a Frm facias was ſued 
out. That the ſheriff by vir- 
tue thereof entered into the 
houſe, and took the plaintiff's 
goods in execution. And that 
thus the deſcendant broke the 
Covenant, Fage 71, 72, 73, 
74. 75. 76, 77, 78, 79. 
An Imparlance and a Fha—As 
to the firſt Breach in not per- 
mitting the plaintiff to carry 
on the trade in the houſe.— 
And an ue joined thereon. 
To the third Breach the defen- 
dant denies it, and tenders an 
Hue, and there is Demurrer to 
that. 'To the fourth Breach 
the defendant pleads that nei- 
ther he or his wife were ever 
requelied, &. As to the 
Hith Breach, that they never 
diverted or drew away any 
cuſlomers, and an /ſſue there- 
on 
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To the Gch; 7th and Sth, 
Breaches that the plaintiff from 
time to time might have had 


the inſpection, &c. As to the 
ninth Breach, that the ſheriff 
of M:d4le/ex did not enter and 
take the plaintiff 's goods,— 
A Demurrer to the ſeveral 
pleas. A joinder in Demurrer. 
Curia DG vult to the De- 
murrer. A Venire facias awar- 
ded, as well to try the iſſues 
as to aſſeſs damages, if judg- 
ment ſhould be given on the 
Demurrers. The writ of Ni/; 
Prius, &c. The Plea. The 
firit Ius found for the plain- 
tiff. The ſecond {ſue alto 
found tor the plaintiff. The 
third ue found for the defen- 
dant. The fourth /fue found 
for the plaintiff. Conditional 
damages found on the Demur- 
rer. Tudgment tor the plain- 
tiff for part upon the Demur- 
rer. Judgment for the defen- 
dant for part upon the iflue. 


The ca/e, from Page 78 to 90. 
Debt. 


A Declaration in debt upon an 


E&miſſet brought by the plain- 
tiff as executor againſt the 
defendant for goods fold by 
the teſtator, 177. 


A Declaration in debt upon a 
Mutuatus by an executor, and 
the huſband and wife co-exe- 
cutrix of an executor of the 
teſtator, zb:d, 


A Declaration in debt upon a 
bond, 178. 


A Declaration in an action of debt 
upon a Bond brought by the 
ſurviving obligee, 20%. 


A Declaration upon a bond in an 
action brought by huſband 2 
"Yds 


wife, as co-executrix of the 


of the laſt will and teſtament 
of the obligee, and the other 
co-executrix againſt the heir 


of the obligor, Page 179. 


A Declaration upon a bond againſt 


an executor, ibid. 


A Declaration upon a bill penal for 


ſixty pounds, by the adminiſ— 
trator of Roch, againſt the 


defendant as aunt and heir of 


Elizabeth Clealand, danghter 

and heir of Benjamin Ciealand, 
Setting forth that the ſaid Ben- 
' ſamin, whoſe daughter and 
heir the defendant 1s, on 
Aug. 2, 1683. obliged bim- 
ſelf, &. in 60 J. for the 
payment of 30 J. 16s, on 
the third of February then 
next, 180. 


A Declaration upon an aſſign- 
ment of a Bail-bond againſt 


the principal defendant, at the 

ſuit of the aſſignee of the ſhe- 

riff, by force of the ſlatute, 

181. 

Setting forth that the plaintiff 
ſued out a Capias. The te- 
nor thereof. That it was 
delivered to the ſheriff 

And chereupon the defend- 
ant was arreſted; that he 
with others gave a Bail- 
bond. With a condition to 
appear at the return of the 
writ. An averment that 
he did not appear. That 
the hond became forfeited, 
and the ſame was aſſigned 
to the plaintiff. Whereby 
2 action accrued, Sc. 181, 
182. 


A Declaration in an action of 


debt for rent upon a leaſe 
roo! laid two ſeveral ways, 
183. | 


all 


Setting d that the Plainiiff 

demiſed the premiſſes for a 
year certain, and ſo from 
year to year, &, Under 
the rent of 40 J. per Ann. 
paxable quarterly, That 
the defendant held and oc- 
cupied, &. Laid another 
way. That the plaintiff 
demiſed, &c. For a year 
certain, and then at will. 
At the ſame rent. That 
the defendant entered, and 
occupied the premiſſes, page 
183, 184. 


A Declaration upon a recogni- 
zance upon a Habeas Corpus at- 
ter judgment in the Common 
Pleas affirmed in the King's 
Bench upon a writ of error. 

Setting fcrth that the defend- 


ant entered into a recogni- 
zance to appear in an action 
of treſpaſs, &. And that 
if judgment ſhould be given 
for the plaintiff againſt the 
defendant, he ſhould pay 
the money, or render him- 
ſelf to the Fleet, or the me- 
ney to be levied of the goods 
and chattels of the conuzor. 
That the vecognizance was 


delivered into court by the 


judge to be enrolled. That 
in this action of treſpaſs a 
plaint had been levied in 
the ſheriff's court. That 
before the faid morrow of 
the Aſcenfion the plaintiff 
ſued out an original. 
That the defendant appear- 
ed thereto. And the plain- 
tiff recovered judgment.— 
That the judgment was re- 
moved by a writ of error. — 
An averment of the identity. 
—The breach, 184, 185, 
186, 

A 
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A Declaration upon a Judgment a year fromthe date. That 
in the King's Bench, P. 186. by virtue thereof, and by 
A Declaration upon a bond againft force of the ſtatute, the bar- 
the deviſee, purſuant to the gainee became pofleſſed.— 
ſtatute of 3 & 4 V. 186, 197. And the fourteenth of O#. 
A Declaration in debt againſt an ranted the reverſion in fee, 
adminiftrator for rent in ar- hat the reſidue of the 
rear, as well in the time ot the term came to the defendant 
inteſtate, as in the time of the by ſeveral meſne aſſign- 
adminiftratrix, ments. The entry of the 
Setting forth that N, was ſeiſ- defendant. The rent in 
ed in fee Nov. 26. 15 Car. 2. arrear. The breach, P. 190, 

and demiſed the premiſſes 191, 192. 


to the inteſtate tor ſeven | A Declaration in debt for rent 
years, at 2Cl. per annum] brought by deviſee of the 
rent. 'That by virtue of the grantee of a reverſion, againſt 


leaſe the inteſtate entered, 
and 1 Sept. 17 Car. a. died | 9 wh of a tenant, by the 


inteſtate ; and adminiſtrati- 
on was granted to the defen- 
dant's wife, whereby they 
entered and were poſſeſſed. 
And ten Pounds were in ar- 


Setting forth that Crafferd Gib- 
bens was ſeiſed in fee of the 
reverſion expectant on an 
eſtate for life; and being ſo 
ſeiſed on the fixth day of 


rear. The breach. The February, 20 Car. 1. by an 


caſe, 187, 188, 189. indenture demiſed the tene- 

A Declaration in debt for rent ments to John Litten for 
by the grantee of the reverſion, twenty-one years, to com- 
agai nſt a tenant that came to mence after the death of 
the tenements by ſeveral meſne tenant for life, — for the rent 
aſſignments, of ten pounds. That Jen 
Setting cri that 16 Apr. 4 C. Litton entered by virtue of 


1. F. M. was ſeiſed in fee. 
And the ſame day demiſed 
it to T. W. Habendum for 
ninety- nine years, if the leſ- 
fee and T. B. and A. his 
wife ſhould ſo long live.— 


Rendering 20 5. 7 Annum 
0 


rent. That on the fiſt day 
of April, 20 Car. 2. the 
leſſor died ſeiſed of the re- 
verſion; that it deſcended 
to R. M. his grandſon and 
heir. That on the thir- 
teenth of Odober, 28 Car. 2. 
by an indentute for a certain 
ſum of money, he bargained 
and ſold the reverſion to 


the plaintiff, To hold for 


his leaſe; that the 18th of 
March, 20 Car. 1. Crafferd, 
by a bargain and ſale, in- 
rolled the nineteenth of 
March, 20 Car. 1. For 
87 J. 1053. Bargained and 
ſold the premiſſes to Gilbert 
Kinder. That the premiſſes 
were parcel of the manor of 
B. 1 D. That by 
virtue of the bargain and 
ſale, and inrolment, and the 
ſtatute of uſes, bert Kin- 
der was ſeiſed in fee, and 
Fohn Littcn was poſſeſſed of 
the term. That Gilbert made 
a will the ninth of * 

| 4 
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ber, 22 Car. 1. and deviſed 
to M. and died — That 
Margaret claimed the rever- 
ſion by the deviſe. That 
Margaret afterwards mar- 
ried C. Tooke That C. 
Dole died, and Margaret 
became ſole ſeiſed. That 
Fn. Litton aſſigned che term 
to J. G. the defendant.— 
That G. G. the tenant for 
life died. That 57. were 
in arrear, whereby an ac- 
tion accrued. —The breach, 
192, 193, 194.——A Plea, 

hat long before Crafford 
Gibbens had ny thing, 
J. R H. T. W. K. N. . 
and H. F. were ſeiſed in fee 
to the uſe of Dame Johan- 
na Bradbury in fee. That 
the ſecond of March, 21 H. 
8. S. B. deviſed the premiſ- 
ſes to Guy Crafford and Jo- 
hanna his wife in tail... 
That Dame J. B. died, 
and the truſtees were ſeiſ 
ed to the uſe of the 
ſaid Guy Crafford and Jo- 
hanna his, wife in tail. 
And then came the ſtatute 
of uſes, by which cſtui gue 
Uſe became ſeiſed. That 

uy Crafford and Johanna 
his wife died ſeiſed, &c.— 
And the eftate deſcended to 
Arthur Crafford in tail.— 
That Arthur died, and the 
eſtate deſcended to M. and 
W. Crafford as coheirs.— 
That 44 Elix, he died, and 
W. became ſole ſeiled.— 
And 18 Fac, George Gib- 
bens married W. And be- 
came ſeiſed in right of the 
ſaid W. of the eſtate- tail. 
That on the laſt day of De- 
cember, 2 Car. 1. M. W. 


died, and George became 


tenant by the curteſy — 
(The reverſion belongi 
to Crafford Gibben: in tail. 
That Crafford Gibbens ſeiſ- 
ed cf the reverſion demiſed 
to the ſaid John Litton for 
twenty-one years, to com- 
mence after the death of 
G. G. tenant for lite, at 104. 
fer Ann. That Crafford 
Gibbens the eighteenth of 
March, 20 Car. 1. by a bat - 
gain and fale enrolled, bar- 
ained and fold the premiſ- 
es to Gilbert Kinder in fee, 
by virtue whereof, and of 
the ſtatute of uſes, the bar- 
inee was ſeiſed. That 
Fohn Litton aſfign-d the 
term to the defendant.— 
That the tenant for life 
died. And the defendant 
as aſſignee entered, but 
leads further that Crafford 
ibbens, before Michael- 
mas, on the twentieth of 
April, 14 Car. 2. died, and 
the premiſſes deſcended to 
8. d. as ſole daughter and 
heir; and the twenty- ſeventh 
of September, 19 Car. 2. 
entered upon the defendant 
and ejected him. And be- 
2 ſeiſed of an eſtate- 
tall. 


Replication, that the deſendant 


ought not to be admitted 
to alledge that the lands de- 
ſcended to 8. G. as danght- 
er and heir, &c, becauſe 
that after the bargain and 
ſale, and before the entry 
of S. G. Crafford Gibbens 
and Anne his wife levied a 
fine in Michaelmas-Term 
1649, to John Leach —— 


The fine, with proclamati- 


ons, Prout patet per * 


| 
| 
| 
| 
| 
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A TABLE of the Declarations and Pie adings 


of the fine, ©. That by 
the fine the premiſſes re- 
mained to Margaret and her 
heirs. The plaintiff prays 
judgment whether the de- 
fendant ſhall be admitted 
to plead againſt the fine; 
and prays likewiſe judgment 
of the debt and damages. 


Repoinder and Proteſiation that the] A ny, 7, ion in debt for 2037. 


premiſſes were divided from 
the manor; likewiſe that 
the premiſſes were not con- 
tained in the fine; that 
G. K. after the will, and be- 
fore the fine, died. The 
caſe, Pag. 195, 196, 197, 198, 
199, 200, 201, 


A Declaration for an amercement 
in a Court-leet, 

Setting forth the ſeiſin af K. 
James I. of a Court-leet. 
A grant thereof to Went- 
wort by letters patent to be 
held at ſuch days and times 
as the ſaid grantee ſhould 
think fit. That the grantee 
being ſeiſed held ſeveral 
courts, and died. Deſcent 
to his ſon and heir who was 
ſeiſed. Who died without 
iſſue, whereby they deſcen- 
ded to his brother. Who 
being ſeiſed, by leaſe and 
releaſe conveyed to the 
plaintiff. That the plain- 
tiff thereby became ſeiſed. 
That the defendant was an 
inhabitant within the juriſ- 
diction of the leet, and 
owed ſuit. A court held 
the twenty-fourth of April 
1703. Whereof notice was 

ven to the inhabitants.— 
he defendants made de- 
fault in not appearing, 


Nea. — That before the eſcape 


Replication 


whereby the jury preſented 


him. And he was amerced 
by the court, and the 
amercement was affeered by 
the two affeerors choſen and 
fworn, at 39s. 114 where- 
of he had notice, whereby 
an action accrued, &c. 
The caſe, Page 201, 202, 
203, 204, 205. 


10 5. upon an eſcape of R. D. 

out of execution, 
Setting forth that judgment 
was had in Common Pleas. 
A ca. /a. ſued out the ſame 
term. The firſt of Auguſt 
the ſame year the fſheri* 
made his warrant to the 
bailiff of the liberty of 
Fyntefroct. On the firſt of 
November in the ſame year 
the ſaid R. D. was taken 
in execution by the defen- 
dant, then bailiff of the 
liberty, and eſcaped at 
Leeds Feb. 3, That admi- 
niſtration was granted to 
the plaintiff by the Arch- 
biſhop of Yo. 


ſuppoſed, viz. 23 Jan. a writ 
of Habeas corpus i ſſued. The 
delivery of the writ to the 
ſheriff Jan. 27. by virtue of 
which writ he had the body of 
the defendant in court at the 
day of the return. The re- 
turn of the cauſe of his com- 
mitment. The commitment 
of R. D. to the priſon of the 
Fleet. An averment that it 
is the ſame eſcape, 207, 208. 
— that the 

writ of Habeas corpus was not 
delivered to the defendant be- 
fore the eſcape. That the 
twenty-eighth of November an 
ED Habeas 


-__ CT 2 Te a7 


the Fleet; and a traverſe that 


Delt for 800 l. upon a Charter- 


Habeas corpus iſſued, that it 
was delivered to the defendant 

the twenty-ninth of Decem- 
ber. That after the return 
thereof, viz. Leb. 3. he took 
the ſaid R. D. by colour of 
that writ, and carried him to 
Wellminfler Feb. 6. and the 
ſame day by fraud, Se. the 
{Habeas corpus mentioned in the 
plea was ſued out and deliver- 
ed to the defendant, and not } 
before; that by virtue of the 
laſt writ of Habeas corpus, the 
{aid R D. was carried to Mei- 
n:infler the ſame fixth of Feb. 
and thereupon committed to 


he was taken out of priſon, 
and carried to W: ile, by 
virtue of the Habeas corpus in 
the defendant's plea. A ſpe- 
cial Demurrer. The caſe, Page 
208, 209, 210. 


party of Affreightment, 


Setting forth the Charter-par- 
ty made the, fourteenth of 
ares 1698. Whereby 
the plainti ranted and 
demiſed to the Dat a 
ſhip for a trading voyage. 
That when he ſhould find 
N convenient he would ſet 
fail with his loading of 
coals, and deliyer them at 
ſome Weſtern coaſt, and 
they ſet ſail to S/:go in Ire- 
land, and there receive the 
defendant's merchandizes, 
and then ſet ſail to ſuch port 
in Newfoundland as the de- 
fendant ſhould direct, and 
there deliver their goods, 
and then receive ard 
ether goods of the defen- 
dant's, and then ſet ſail to 
ſome port in Spain, Portu- 


Contained in this O LU M E. 


gal, or France, as the de- 
tendant ſhould direct, and 
there deliver the deten- 
dant's Goods, and take in 
others. And then ſet fail 
to Londim, Hull, or Ne- 
caſlie, as the deſendant ſhonid 
direct, and then deliver the 
defendant's goods. A Co- 
venant by the plaintiff that 
the ſhip ſhould be well tac- 
kled, Fe. The defendant's 
Covenant to load, unioad, 
and diſpatch the ſhip to 
the faid ports, and to pay 
the plainuff 30 l. a month. 
— The ſeveral times of pay- 
ment. The plaintiff and 
defendant bind themſelves 
in 8004, for the perfor- 
mance. An averment of 
performance of every thing 
on his part. An averment 
that there were ten m nths 
elapſed fince the firſt break- 
ing ground in the Weltern 
coaſt, to the end of the 
voyage. The Breach, Page 
211, 212, 213, 214, 215» 


A Declaration upon a judgment 


in the Common Pleas 216. 


A ſpecial / lea to a bond tor the 


performance of an award — 
Replication ſetting forth the 
award. The caſe, 217, 218, 
219. 


A Declaration in debt upon an 


award. The caſe, 219, 220. 


A Declaration in an action of 


de ht 2 * ſam upon the latute 
of non-relidencc. 


A writ of error. The return.— 


The Placita in the King's 
Bench. The memorandum.— 
The Declaration upon a Bot- 
tomry bond. Continuances.— 


A 


A TABLE of the Declarations and Pleadings 


A Demurrer. A joinder in 
Demurrer. A joinder in De- 
mu rer. Continuances of the 
Dem irrer. The Fudgment.— 
Errors aſſigned, P. 221, 222, 
223, 224. 


A Declaration in debt upon a by- 
law by a corporation by pre- 
ſcription, 


Setting forth that it is an an- 
tient vill. A corporation 
time out of mind to plead 
and be impleaded. A cuſ- 
tom to make by-laws, and 
to impoſe penalties. A cuſ- 
tom to elect a bailiff annu- 
ally. The by-law ſet forth. 
— The forfeiture. The de- 
fendant elected bailiff. 
The defendant refuſed to 
execute the office. The 
caſe, 225, 226. 


— 


A Declaration in an action of debt 
upon a bill prey by an exe- 
cutor againſt an heir. Riens 
per diſcent pleaded. A Repli- 


cativn thereto, 226, 227, 228. 


A plea of the flatute off U/ury 

to an action of debt upon a 
bond. The condition. The 

ſtatute. The ufurious con- 
tract. A replication. The 
caſe, 228, 229, 230. 


A ſpecial plea to an action of 
debt upon a bond, with a con- 
dition to ſurrender copyhold 
lands. Oyer of the condition. 
The Plea. That the next 


court, after making the bond, 
was held on the fourth day of 
April 1654. that then and 
there Simon ſurrendercd into 
the hands of the Lord of the 
Manor the copyhold laads, to 
the uſe of John Wade. That 


| 


That the meſſuage, &c. was 


A Declaration upon a by-law of 


A Declaration in debt for the 


John after making the ſur- 
render peaceably enjoyed the 
lands, &c. without the inter- 
ruption of the defendant, or 
his heirs, &e. A Replication, 


copyhold, &c. And that the 
eighth of April, 22 Jac. the 
Lord granted, &c. the lands 
to P. H. for life; remainder 
to L. S. A Surrender to the 
uſe of P. H, for life. Re- 
mainder to J. S. and Jane his 
wife. Remainder to the right 
heirs of J. S. That I. S. and 

. were admitted tenants, &c. 

hat L. S. and P. H. March 
1, 1652. died. That Jane 
entered as into her eſtate for 


life. Thecaſe,P. 231, 232, 233. 


the company of Stationers 
for not accepting the liyery, 
235» 236, 237, 238. 


breach of a by-law, 
Setting forth that the vill of 


Cambridge is an antient vill. 
That King James I. by let- 
ters patents, granted that 
they ſhould be a corpora- 
8 the mayor, 

ailiffs and burgeſſes ſhould 
be a body corporate, by 
the name of the mayor, &. 
With a power to make by- 
laws.—And to impoſe fines. 
That K. Charles 1. by his 
letters patents, granted that 
one of the burgeſſes ſhould 
be mayor, &c. and twelve 
capital burgeſſes who ſhould 
be aldermen, and of their 

rivy council. And that 
there ſhould be twenty-four 
common council, RY 


Contained in ths VOLUME 
Kr. The by-law, that if ſuch a term recovered judg- 


any of the common coun- ment. The award of exe- 
cil voluntarily reſigned, he cution. Another 2 
ſhould pay 10 l. to the uſe recovered by the plaintiff. 
of the corporation: A new The commitment to the 
tent of incorporation by warden in execution.—The 
King Charles It. That the eſcape.—The caſe, P. 245, 


defendant was appointed of 246, 247. 
the common council, And Tu 
on the thirtieth of April | A Declaration in debt for an at- 
1689. reſigned his place, torney's fees, 247. 

whereby an action accrued, 


&c.—The caſe, Page 241. 


A Declaration upon a bill penal. 


And upon an Emiffet. Im- | ; 1 
— Payment pleaded A Suggeflion to have a Prohibiti- 


as to part. An iſſue upon the on for words. 
payment, 241, 242. As to the Setting forth the cuſtom of 


Prohibition. 


| 

; Emiſſet the defendant wages London to puniſh whores by 
; tis law, 242. carting and whipping.— An 
c 2 averment ot the words hav- 
A Declaration in debt where the | ing been feken in London, 
$ defendant is bound in a ſtatute- 352, 354, 355.— -The caſe, 
' ſtaple, 243. 356. | 


A Declaration in debt whos a re- 


[A Declaration upon an attach- 
e cognizance acknowledged in —_— 

the high court of " - — .ment on a Prohibition. | 
f ibid. Setting ferth that Huntſpill is 
J. K 3 an antient pariſh. That the 
. eclaration in debt upon an plaintiff is an inhabitant 
at award, ibid. and landholder in the faid 
a Ain ri odus of tichin 
r, ind his Ow ty 8 et forth. That Huodſpill 
1 244. b e 2 ap antient 
4 A Declaration in debt for nurſin He 1 5 E ; FO 85 

de i i 26 8 of Huntſp1 at 
1 plaintiff's child, ibid. hundred. A cuſtom for the 
es A Declaration in debt for an an- inhabitants within the hun- 
is 


: dred to be diſcharged of 
nuit n . 
3 — — the; ern tithes of meadow — paſ- 
ibid. 8e, ture for barren cattle. not 
| milched, and employed to 
A Declaration againſt the warden the pail or plough, not to 
of the Fleet, for an eſcape of be titheable. hat the 
one committed upon an plaintiff is an inhabitant 
Corpus, and landholder within the 
Setting forth that the plaintiff | hundred, and fed — 
| e. 


|; 
; 


A TABLE of the Declarations and Tleadings 
That the defen- 


dant not being 1gnorant of 


there. 


the premiſſes, drew the 
plaint:# into a ſuit before 
the ecclefiaftical judge for 
non Payment of tithes. —— 
The libel, &. Ihe caſe, 
Page 356, 357, 358, 359. 

A Suggeſtion ſetting forth the ſta- 


tute of Rich. 2. whereby the | 


admiralty hath no cognizance 
of any thing done upon the 
land Alto another flatute of 
Rich. 3. to the fame purpoſe. 
Another ſtatute of 2 Hen. 4. 
- confirming the former. 'That 
the expoſition of the ſtatutes 
belongs to the temporal courts. 
The breach. By proceſs out 
of the Admiralty for goods 
and labour. The libel ſet 
forth. An averment that the 
goods and work were for a 
a ſhip in the river Thames.— 
The breach, that the defen- 
dant drew the plaintiff into 


2 ſuit . ne court of Admi- 


ralty, 359, 360, 361. 


A Declaration in Prohibition, 


Setting forth that pleas of 
debt, or upon a contract, 
or upon the caſe, for fees, 
are to be tried in the King's 
ſecular courts, and not in 
the court-chriſtian. Setting 


forth the act of parliament; 


of 20 Hen. 8. that no per- 
ſon ſhould be ſummoned 


out of the dioceſe where he 


lives. That the plaintiff is 
an inhabitant within the 
peculiar juriſdiction of the 
dioceſe of Sarnm. That 


he was no inhabitant at 


London, nor within the di- | 


oceſe of Canterbury. The 
the judge that he was with- 


libel, that it appeared 1. 


in age; and although he 
would have proved all che 
premiſſes to be true, yet 
the ſaid judge refuſed to ad 
mit the allegation and 


proof, Page 362, 363, 364. 


A Pla, 


Setting forth the death of the 
Queen. A writ of conſul- 
tation, That in the above 
recited act it was further 

- enacted, that no perſon 
ſhould be cited before any 
ordinary out of the dioceſe 
where the perſon lives, ex- 
cept in caſe that a biſhop, 
or other inferior judge, hav- 
ing under him juriſdiction 
in his own right, make re- 
queſt to any Archbiſhop, 
&. That the defendant 
is one of the Proctors, &c. 
and at the requeſt of guar- 
dian to the plaintiff, brought 
a citation againſt the exe- 
cutors of the plaintiff's 
33 and cauſed the 
id executor to be excom- 
municated. And becauſe 
ſhe refuſed to pay, the de- 
fendant endeavoured to get 
his money by ſuit in the pe- 
culiar juriſdiction of Sarum. 

That the Dean of Sarum 
made requeſt to the judge 
of the Prerogative Court ot 
Canterbury. That the Can- 
on law affirmeth the exc- 
cution of ſuch requeſt.— 
That the faid detendant 
commenced the ſuit before 
the Prohibition came to his 
hands. 

A Replication by proteſtation, 
that the Civil or Canon 
law doth not affirm the ex- 
ecution of the ſaid requelt. 
A Demurrer. A joinder in 
Demurrer, 366, 385 


A De- 


Contained in ths V O L UM E. 


A Declaration in Prohibition. 
Setting forth that time out © 
mind there hath been a 
Rector and Vicar, a Rec- 
tory and Vicarage of the 
Pariſh church of Corhamp- 
ton.—'That there hath been, 
and is a great deal of arable 
land there. That there has 
been a great deal of corn 
reapt there, which would 
not have been if the hedges 
and fences had not been 
kept up, that the tithes 
have been paid to the rector, 
his farmer, or deputy ;— 
that there is a cuſtom for 
the tithes of frithwood ; 
that the wood being uſed 
in repairing the hedges.— 
That the AN ſhould be 


encouraged to exerciſe vil- 


lage, and that the hedges | 


might be kept in good re- 
2 which the rector 

as a larger ſhare of tithes 
which were ſet out and ta- 


ken in kind by the rector, 


&c. in lieu of all tithes of 


the ſaid frith or wood. 
That in the year 1662 and 


1663. eighty load. of frith 


had been cut, &c. and had 


been uſed and applied to 


the repairing of the hedges. 
Sets forth the act of par- 


liament of 2 Rien. The 


Gravamen, Page 367, 368, 
369, 370. 
An Imparlance.—A Nea deny- 
ing that the defendant ſued 
after a Prohibition, 371,— 


The caſe 371, 372. 


A Supgeftion to have a Prohibi- 
tion for defamatory words, 


Setting forth the words. — The 


Gravamen by a proſecution 


| 


in the court chriſtian, Page 
372, 373, 374- 


A Suggeflion by the huſband, that 


the wife ought not to have 
made a will without his aſſent. 
The Gravamen, with an alle- 
gation that the wife made a 
will. That the huſband did 
not aſſent.— And prayed let- 
ters of adminiſtration, that 
notwithſtanding the ſpiritual 
court proceeded to prove. the 
will, and to give a definitive 
ſentence thereon, 374, 375- 


A Suggeſtion for a Prohibition to 


| 


a 


the ſpiritual court, 


Setling forth that cuſtoms 
ought to be tried at Com- 
mon law, and belong to the 
temporal courts of law.— 
That the defendant libelled 
the plaintiff, ſetting forth 
that there had been, and 


then was a cuſtom to pay 


5 85. for marrying without 
licence.—-Tkzuthe defen- 
dant was Vicar.— The libel. 
The Gravamen that the ſpi- 
ritual court refuſed a plea, 
&c. proceeded to ſentence, 


375, 376, 377. 


A Prohibition to the ſpiritual 


court for tithes upon a ſuggeſ- 
tion of an antient parol agree- 
ment between the predeceſſor 


of D. and the proprietors and 


ter-tenants of the 
&c. and to which 


gr eed, 378, 379. 


riſh of, 
e had a- 


Detinue. 


Declarations. 


A Declaration in Detinue for 


chattels, [422] 4. 
| 422] 5 


* — of 
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4 TA BLE of the Declarations, Qc. 


The like for a bond, [R 442.] a. 
'The like for a box with charters, 
'  whick came to the defendant's 

hands by finding, ibid. 
Pheas. 

A Plea where the defendant 
brings the box into court, and 
- prays garniſhment. Sets forth 
that the box was delivered u 
dn condition, Prays that the 

| ome may be ſummoned to 
ew cauſe. A Scire facias 1s 
awarded. An idem dies datus. 
The return of the Scire facias. 
A Teflatum awarded. The re- 
turn of that Scire facias. An 


imparlance, [422] ö. 423 6. 


A Plea in detinue of an horſe, 
that the plaintiff delivered the 
lame to the defendant to de- 
paſture at his own peril, and 
a Traverſe that he delivered it 
to be ſafely kept, &c. [423] a, 

A Pha as to the detinue of chat- 
tels upon an Emiſſet, where 
the defendant ſays that the 
plaintiff, after the bargain 
made, commanded and re- 
quired him to ſell them, [424] 


a. 
A Replication denying the com- 
mand and requeſt, and an Iſſue 
22 Non fum 7 
Non ſum 1nfermaiu 
in detinue, [423] 6, 2 
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Joux Nurr and Joszyn BARRR againſt WILLIAM 
= Hopegon ogy 
| Mich. 3. King George the Second: 5 
London: J OHN NUTT ind % pl Baker, late of London; mer- A Declards 
| chants, were ſummoned to anſwer William Hodg fon tion for 

in an actioh that they perform to him the covenants made Breach of 
tween the ſaid William and the ſaid N and F. according to the 3338 
force, form and effect of certain indentures of charter party, ex- e of 
ecuted between them, c. And whereupon the ſaid William, Charter- 
by J. M. his attorney, declares, that whereas by a certain inden- party, in 
ture made on the 24th day of October, 1728, at London, (that is 755 Ming 
to ſay) in the pariſh of St. Mary le Bow: in the ward of Cheap, —— Pri 
between the ſaid V. by the name of V. Hodgſen, mariner, maſs mage, the 
ter of the ſhip The Happy Return, burthen fifty tons, or there- Dover du- 
abouts, now in the river of Thames, of the one part, and the ſaid ty, and for 
F. and I by the name of John Nutt and Fo/eph Baker of Lindon, Freixht. 
merchants, of che other part, (which {aid other part thereof ſeal- 
ed with the ſeals of the faid 7. and , the Gia William brin 
here into this court, the date whereof is the ſame day and yea 
It is teſtified, that 'whereas the ſaid ma/ter had letten, and the ſaid 
merchants had hired the ſaid ſhip for a voyage, in and upon the | 
terms and conditions following: I the: firfl place, the ſai er, The Char- 
for himſelf, his ecetutors and adminiftfators, hath covenanted, ef Pat 
promiſed and agreed, to ant! with the Taid merchants, their exe- > 
cutors, adminiſtrators and aſſigns, by the ſame zndenture, the faid 

ſhip having liberty to ke a loading of coals'at Neweg/iHe, to be 
delivered at Ha k, ſhould depart with all convenient ſpeed 

ut of the river of Thames, and within ten running days after 
per artival at Hamburgh, and being ready to take goods, ſhould 

| 0ad, receive, and take' on board , Toy from the ſaid merchants, 
heir factors or aſſigus one full and complete loading of pipe 

laves, or other gooll, not exceeding what ſhe could reaſonably 

ow and carry in her, oyer and above her tackle, apparel and 

arnture ; and the faid ten 3 days being expired, * 

t 
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Covenant. 


the {aid ſhip (or the ſaid ſhip there ſooner diſpatched) ſhould 
directly, as wind and weather would permit, fail and procted 
to Opcrio in Portugal, (or fo near thereunto as ſhe might ſafely 
come) and there fiay till the laſt day of January, then next new 
ſtile, if the ſaid ſhip arrived at Oporto before the ſaid firſt day of 
Fan. but if the ſaid ſhip ſhould arrive there after the ſaid firſt 
day of Fan. then the ſaid thip ſhould ſtay there thirty runningdays Wi 
after her arrival, not only to unload and deliver to the ſaid mer- 
chants, their factors or aſſigns, ſuch pipe ſtaves, or other goods, 
as ſhould be by them, or either of them, loaden on board the 
faid ſhip at Hamburg aforeſaid, but alſo to reload and receive 
and take on board her from the ſaid merchants, their factors or 
aſſigns, a full and complete loading of wines, not exceeding 
what ſhe might reaſonabily ſtow and carry in her, as aforeſaid, 
and therewith directly as wind and weather would permit, ſhould 
fail and return to this port of London, and there ſtay twenty 
days, if not ſooner diſcharged, to unload and deliver to the 
faid merchants, their factors or aſſigns, all ſuch wines as ſhould 
be by them, or either of them, loaden on board the ſaid ſhip | 
at Operto aforeſaid, and ſo end her voyage (the perils and 
dangers of the ſeas, and reſtraint of princes and rulers, durin 
the voyage, always excepted). In confederation whereof, the 1 
merchants, for themſelves, executors, and adminiſtrators, did jointly 
and ſeverally covenant, promiſe and agree, to and with the ſaid 
maler, his executors, adminiſtrators and aſſigns by the ſaid ia 
denture, that they the ſaid merchants, their faQors, or aſſigns, | 
ſhould and would not only fully load the ſaid ſhip, with pipe- MR 
ſtaves and other goods at Hamburgh, and unload and diſcharge . 
the ſame out of her at Oporto, and there fully reload the faidſhip AW, 
with wines, and unload and diſcharge the ſame out of her at la- - 
don, and in that manner, and within the ſeveral days and time 
therefore above limited, or days of demurrage thereafter men- 
tioned; but alſo ſhould and would well and truly pay, or cauſe 
to be paid unto the ſaid mg/fer, his executors or aſſigns, in full 
{or the freight or hire of the ſaid ſhip, for the ſaid voyage from 
THlamburgh to Oporto and back to Londan, reckoning the fame 
on the wines tonnage, at and aſter the rate of 21. gs. of lawful an 
money of Great Pr:tain, per ton for every ton of wine or other te 
ods that ſhould be loaden on board the ſhip at Oports, and 
Felivered out of her at London, and To proportionably for 
leſſer quantity than a ton, accounting two pipes or four. hag 
heads of wine, of the uſual and accuſtomary.fize to a ton, ad 
ether. goods according to cuſtom: tqgether with a hogſhead al 
good wine, as a preſent to the maſſer; alſo primage and averaft 
as accuſtomed ; and all port charges and pilotage that ſhould 
accrue at Operto, the ſaid maſter being obliged to, pay all oth” lo, 
port-charges and pilotage that ſhould accrue during the ſaid 
| IT voyage 


Covenant. 


age, the ſaid freight to be paid in this manner, viz. $61, 
ha to become due and be paid upon delivery of the _ 
ſtaves at Oporto, at the courſe the exchange ſhould then rule 
between Oporto and London, and the remainder upon the 
ſaid ſhip's unloading and right delivery at London. Providad 
always, that it ſhould be lawful for the ſaid merchants, their 
factors or aſſigns, to keep the ſaid ſhip on demurrage, at Ham- 
burgh, Oporto and London, for the ' ſpate of fourteen days at 
— place, beſides the days above limited, for her ſtay at the 
ſame, or ſo many of them as need ſhould require, they or one of 
them paying to the ſaid maſter, his executors or affipns, for 


fterling, every day, day by day, as theſame ſhould grow due, any 
thing therein contained to the contrary notwithſtanding. And to 


bound themſelves, their executors and adminiſtrators, eſpecial 
ly the faid mg/ter, his ſaid ſhip, her freight and appurtenances ? 
and the ſaid merchants their goods, to be loaden on board her- 
either to the other, in the penal ſum of 3ool. ferling, firmly 
thereby, as by the ſaid indenture of chartcr-party more fully 
may appear. Aud although the ſaid William hath well and 
duly performed and fulfilled all and fingular the covenants, 
you and agreements contained in hed 


ſaid William ſaith, that in fact 


year of our Lord, 1728. the ſaid ſhip called The Hap Re- 
turn, mentioned in the ſaid charter · party, departed with all con- 


ſafely arrived at Ham burgh aforeſaid; und after the ſaid arrival of 
5 
Mevember afo 


and ready to receive on board, a full and complete loading of 
pipe ſtaves, or any other goods and merchandizes of the ſaid” 


aforeſaid, gave notice to the ſaid J. and J. and the faid V. 
Ham further ſaith, that within ten days after ſuch notice given 
to the (aid J. and I. as above, or within fourteen days after the 

*pirauon of the ſaid ten days, that the ſaid ſhip was fo fit 
ad ready as aforeſaid, to receive in her ſuch full and complete 
oading of pipe ſtayes, or Cther goods and merchandizes' of 
ae aid J. and J. or at any 24 rom thence till the 20th day 


every day of ſuch detention, the ſum or value of thirty ſhillings 


the performance hereof the ſaid parties to the ſaid e 53) 


id charter- arly, on Ayerment 

the part of the ſaid William, to be performed and fulfilled, the ot pertor- 
— making the ſaid charter- mance hy 

party, (that is to ſay) on the 19th day of Member, in the ſaid ig plain- 


venient ſpeed, out of the River of Thames ; and from thence, That oe 
as wind and weather would permit, ſailed towards Hamburgh ſhip ſer fail 
aforeſaid, and upon the 15th day of that Nevebmer, the 1aid ſhip ſuch a day. 


the {aid ſhip at Hamburgh, (that is to ſay) on the 19th day of Aged at 
— reſaid, che ſaid ſhip was then, and not before, fit Oporto, 


and J. to carry the ſame to Operto aforeſaid, accordin —_ And was 
tenor of the ſaid charter-party, of which ſaid premiffes che there ready 
ſaid William afterwards, (that is to ſay) the ſame day and year do her load- 
laſt mentioned at Hamburgh aforeſaid, in the pariſh and ward ing = 


Notice, 
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Covenant. 9 

That they of March, in the ſaid year of our Lord, they the ſaid 7. and nf 

2 J. or either of them, or any other perſon, by their or either of . 

f their order, did not load the ſaid thip with pi pe- ſtaves, or any 
purſuant to a . Ys" 

the char- other goods or merchandizes, to be carried from thence to 

ter- party. Oporio, mentioned in the ſaid charter-party, as by their coven- 

ants in the faid charter-party on their parts to be performed, 

they ought to have done. Aud the ſaid Milliam further faith, that 

in fact, the ſaid ſhip after her arrival at Hamburgh aforeſaid, 

(that is to ſay) on the ſaid 19th day of November, and not be- 

fore, was fit and ready to receive into her a full and complete 

loading of pipe- ſtaves, or other goods and merchandizes of 

the ſaid 7. and 7. and that by Jef of loading the ſaid ſhip 

by the ſaid 7. and J. to be loaded according to the tenor of 

the ſaid charter-party, the ſaid ſhi P was obliged to ſtay at Han- 

is an burgh, not only by the ſpace of fourteen days, beyond the 

Obi Kto Taid ten days after notice, as aforeſaid, given to the ſaid / and 

ged to . "FLY" . 

ſtay there 7+ that the ſhip was fit and ready to receive into her ſuch pipe- 

from ſuch a ſtaves, or other goods and merchandizes as aforeſaid ;- but alſo 

time to hy the ſpace of fixty-eight-days then next following the expir- 

ſuch a time. ation of the ſaid fourteen days after ſuch notice given as above, 

by reaſon of which delay the faid /. and J. became liable to 

pay to the ſaid William, not only 30s. a day for demurrage of 

[P 4 ] the ſaid ſhip at Hamburgh, for every day of the faid foumeen 

days, in all amounting to twenty-one pounds; but alſo the 

ſaid 7. and F. became and are further liable to pay to the faid 

William his damages for his faid further demurrage of his faid 

ſhip at Hamburgh atorefaid, by the reaſon aforeſaid, beyond 

the ſaid fourteen days; which ſaid damages in the whole, 

amount to the ſum of 206}. whereof the ſaid /. and J. after- 

wards, (that is to ſay) on the ſaid day and year, in the pariſh 

and ward aforeſaid, had notice from the faid William ; which 

| ſaid ſeveral ſums of 211. and 2001. or any part thereof, the ſaid 

That they J. and . (although thereto often required) have. not, or either 

hd 7 of them hath paid to the ſaid William, but have and each of 

paid for them hath altogether refuſed, and ftill do refuſe to do, con- 

the ſame. trary to the form and effect of the covenants in the faid charter 

party on their parts to be performed. And the ſaid William fur- 

ther ſaith, that in fact, as Bon as the ſaid 7. and J. had loaded 

the ſaid ſhip at Hamburgh aforefaid, (that is to ſay) on the 

20th day of March, 1728, the faid ſhip loaded with pipe- 

ſaves of the ſaid J. and /. departed from Hamburgh aforeſaid, 

That the and erer we on and failed towards Oporto, mentioned in 

ſhip ſet ſail the ſaid charter- party, and there ſafely arrived loaded with 

1 pipe-ſtaves, as a Drelald. upon the 20th' day of April, 1720 

— And the ſhip ſo arrived at Oporto aſoreſaid, as ſoon as the 

' faid ſhip was unloaded at Oporto aforeſaid, (that is to ſay) on 

the 5th day of May, in the year aforeſaid, the ſaid J. w If 


oaded 


Tat the 


yg 


Covenant. 


loaded the ſaid ſhip with ninety-eight ton of bay berries, one Loaded 

Half ton of fruit in cheſis, two ton, thirteen hundred and a _ _ 

half of cork, to be carried from the ſaid place, called Opyrto, Ot 

to London aforeſaid, in the ſaid pariſh and ward. And that 

the ſaid ſhip loaden with the goods aforeſaid, as ſoon as wind 

and weather would permit, proceeded and ſailed from Oport9 

aforeſaid, towards London aforeſaid. And on the 26th day of Arved at 

May in the year laſt mentioned, the ſaid ſhip loaded as afore- London, 

ſaid, with the goods of the ſaid & and F. ſafely arrived at and pe 4 
er 


. Landon aforeſaid, in the ſaid pariſh and ward, and ended her fected 
f voyage, and there perfected a 4 unloading of the ſaid you Voyage 
0 and merchandizes at London aforeſaid, in the ſaid pariſh and 
vad, according to the tenor cf the ſaid charter-party. And 


the ſaid William ſaith, that the freight of the goods and mer- 
chandizes aforeſaid, by the ſaid William, for the ſaid J and F. 
carried from Oporto aforeſaid to London aforeſaid, at the rate 
of forty-five ſhillings for every ton of the ſame, computing two 
pipes or four hogſheads to a ton, according to the ſaid charter- What was 
party; in the whole amounted to 2341. 7s. 10d. of which ſaid due for the 
premiſſes the ſaid F. and F. afterward, (that is to ſay) the ſame freight. 


to day and year laſt above mentioned at London aforeſaid, in the 
of ſaid pariſh and ward, had notice thereof from the ſaid Milliam: 
en And that the ſaid J. &. N. or either of them, altho' often requeſt- 
the ed, have not paid to the ſaid William, the aforeſaid ſum of 


2341. 78. 10d. for the freight aforeſaid, according to the tenor 
of the ſaid charter-party, or any part thereof, as they 5 to 


have done; and the ſaid William further ſaith, that in fact the 
ole, primage for the ſaid goods and merchandize due and paid by The 


(be ſaid Milllam, for the ſaid ſhip, from Oporto aforeſaid to amount of 
London aforeſaid, by the ſaid F. and F. according to the uſage the pri- 
of merchants, within that part of Great Britain called Eng- Ze. 


ſaid land, uſed. and approved of, (that is to ſay) at London afore- 1 
ther laid, in the ſaid pariſh and ward; and the duty payable at Do- And of the 
h of ro, called the Dover duty, which he the ſaid William had paid 1 
con- lor the ſaid J. & J. that is to ſay, at London aforeſaid, in the wa 


pariſh and ward, for the ſaid goods and merchandizes of the 

laid J. and. F. carried by the ſaid William from Oporto afore- 

laid, to London aforeſaid, and which ought to be * to 
e 


n dhe he ſaid William, by the ſaid F. and F. according to the tenor 
pipe- of the ſaid charter-party, amounts to the ſum of 95s. of law- 
«ſaid, pul money of Great Britain, whereof the ſaid J and I after- 
ed in vards, (that is to ſay) the day and year laſt above-mentioned at 

with --ndon aforeſaid, in the ſaid pariſh and ward, had notice from 


he ſaid William, which laſt mentioned ſum, or any part there 
\, the ſaid N and X. or either of them (tho* often required) 
ave not, or either of them hath paid to the ſaid William, ac- 
viding to the form and effect of the ſaid charter-party,, And 
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Covenant. 
fo the ſaid William faith, that the ſaid F. and F. (though often 


required) have not performed, but broken their ſaid covenants 


made with the ſaid VMilliam, as above; and have, and each of | 


them hath refuſed, and ſtill do refuſe to perform the ſame, 
whereupon the ſaid William ſaith, that he is injured and da- 
maged to the value of zool. and therefore he brings his 

1 ſuit, &c. 5 
Plea, as to And the ſaid J. and F. by S. Draper, their attorney, come 
the demur- and defend the force and injury, and damages, and whatever 
tbr) Sox elſe they ought to defend, when and where the court will con- 
1 ſhe ſider thereof. And as to breaking the covenants, as above ſup- 
was ready poſed to be broken in not paying the ſaid ſeveral ſums of 211, 
to take in and 2009. the ſaid J. and V. ſay that the ſaid William ought 
her _ not to have his action thereof againſt them, becauſe they plead 
«th = that right and true it is, that the ſaid ſhip arrived at Hamburgh 
could not aforeſaid, as theſaid William above in declaring hath — 


load her, but the. ſaid J. and J. do further you that at the time when 


pi 8 from that time until ſhe was loaded, as hereafter mentioned, the 
un. ſaid & and F. had there ready, and would have loaded her 
with a full and complete loading of pipe - ſtaves; but that the 
ſaid ſhip, at that time, and ane the 2oth of March, 1728, 
was ſo aA and detained there in the river Elve, with r 
and zce; and the river there during all that time, was ſo frozen, 
that the ſaid F. and F. could not begin to load the ſaid ſhip 
with her ſaid loading, till the ſaid 10th day of March, betwixt 
which day and the ſaid 20th day of the ſame March, being the 

10th day next after the impediment removed, the faid 5 
F. did load the ſaid ſhip with her full and complete loading of 
Pipe-ſtaves (that is to ſay) at Hamburgh aforetaid, on which 
day laſt mentioned, the 22 ſhip departed and proceeded from 
Hamburgh to Oporto, in ſuch manner and form as the faid 
William, by way of declaring hath above alledged; and this 
they are ready to verify ; whereupon they pray judgment, whe- 
ther the ſaid William ought to have his ſaid action againſt them, 
as to breaking the ſaid covenant above ſuppoſed to be broken, 
in not paying the ſaid ſeveral ſums of 211. and 200l. and as to 
breaking the ſaid covenant above ſuppoſed to be broken in not 
P6 ] paying * ſaid freight, che ſaid J. J. plead, That they paid 
[ the faid HYliam the ſaid freight AM ng to the intent and 
N purport of the ſaid charter-party, (that is to ſay) at Londin 
- — aforeſaid, iy the ſaid pariſh and ward; and thereof” they pu 
and Dover- themſelves upon their country; and the faid William therec! 
duty, that does likewiſe the ſame: And as to breaking the ſaid cov 
it was above ſuppoſed to be broken, in not paying the primage an 
paid, Dover-duty, the ſaid J. and F. plead that they paid the fail 
William the faid duty, according to the intent and purport a 


for the ri- the ſaid ſhip was there fit and ready to receive her loading, and 


and 
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Covenant. 


the ſaid charter- party, (that is to ſay) at Zondon aforeſaid, in : 
the ſaid pariſh and ward. And this they are ready to verify; 
and thereof" they put themſelves __ their country; and the ſaid 
William thereof does likewiſe the. fame. , 
J. BAINS. 


; And the ſaid William, as to breaking the ſaid covenants, in Replicati- 
not paying the ſaid ſeveral ſums of 211. and 200l. replies, on that the 
That he, notwithſtanding any thing above alledged in the plea river was 
of the ſaid J and J ought not to be precluded from having —_— at 
his ſaid action thereof againſt them, becauſe the ſaid William ms — 4 


* ſalch, chat the River Elve, mentioned in the ſaid plea was thawed dantsplead 
Uh ſo as to be able to ſet fail for Oporto, beſore the ſaid tenth it was fro- 
zht day of March, in the ſaid plea mentioned, (that is to ſay) on zen, and 
ad the nineteenth day of December, mentioned in the ſaid decla- — 
eh ration, (that is to ſay) at Hamburgh aforeſaid, in Londen ſail ſooner 


aforeſaid, in the ſaid pariſh and ward; and this the ſaid Wil- had ſhe 

liam prays may be enquired of by tha country ; and the ſaid N been load» 

and F. pray likewife the ſame, &c. ed, | 
This cauſe was tried in Michaelmas Term, i= the ſecond year 

of kis preſent Majeſty, before the Lord Chief” Fuftice Eyre, at the 


the fittings at Guildhall, London, and the plaintiff obtained 8 verdict. 
728, The declaration was peruſed and ſettled by Sir John Cheſhyre, 
4 ene of his Majefly's Sergeants at . 

oo Luck againſt Lycx. 


Ao Trin. 1 Fac. 2. Noll 110g. 
ng Suſſex, ff. ohn Zuch, late of Pen/bur/i, in the county of Lut. 302. 


Kent, yeoman, utherwiſe called, &c. (as in the deed), Thomas N. L.. 93. 


vo France, late of Penſhurff, in the ſaid county of Kew, Gent. D-clarati- 
| this otherwiſe called (as in the deed), and John Turner, late of P. jt for 
. in the ſaid county of Kent, yeoman, otherwiſe called, &c. (as not ſaving 


in the deed), were fummoned to anſwer to Fohn Luck, of the plain- 
Wadhwrfl, in the county of 'Sufſex, — in an action that they ff harm- 
perform to him the covenant made between John Luck (now © b. 


. deceaſed), Thomas France and u Turner, and one Piter 

pail Shzrpe, now deceaſed, and the ſaid John Luck, the now plain- 
g vw tiff, according to the intent and purpoſe of a written agreement 
Lond made between them. And whereupon the ſaid Fohn Luck (the 
oy pi now plaintiff, by Robert Spiller, his attorney, declares, that 
Vered whereas by a certain written agreement, made at Wadhurft, on N 
ns the firſt day of November, in the year of our Lord 1678, by Zetting. 
* the ſaid Js Luck, (the now defendant) Thomas France, and 397 nad war 
1 FT Margaret his wife, and Jun Turner, together with the faid 98 85 

l 


r, now deceaſed, and Frances his wife, by the names of ( P 7 ) 
1 


Covenant. 


28 Luck of Penſhurſt, in the county of Kent, yeoman, only 
brother to Thomas Luck, late of Pen/hurſt atoreſaid, deceaſed, 
Peter Sharpe, of Bettenden, in the ſaid county, gent. and 

Frances his wife, one of the ſiſters of the ſaid Tuomas Luck, 

Thomas France of Penſhurſt aforeſaid, gent. and Margaret his 

wife, one other of the fiſters of the ſaid Thomas Luck, and 

k Jam Turner of Penſhurft aforeſaid, yeoman, the only child of 
Noon Anne Turner, widow, deceaſed, one other of the fſifters of the 
died intel. ſaid Thomas — — ſaid indenture, ſealed with the ſeals of 
tate leay- the faid h Luck, the now defendant, P. S. and E. his wife 
Ing an T. Z. and M. his wife, and J. Z. the ſaid John Luck, the now 
eſtate to plaintiff, brings into this court, the date whereof is the ſame 
0 v4 5e, day and year). Ii is witneſſed, That the ſaid I. L, the now 
64, 7 defendant, B. S. and 7. his wife, T. E. and M. his wife, and 
T. by the ſaid writing brought into this court, reciting there- 

That a in that the ſaid . L. had died inteſtate, and had left a confi- 
moiety be- derable eſtate, to the value of 17751. 7s. 6d. one moiety or 
7 3p I to half-part whereof, of right, belonged to the ſaid Mary Luck, 
lic r T. as relict to the ſaid Thomas Luck, which faid Mary had then 
L. and lately died inteſtate; and another moiety or halt-part thereof 
anotuer did (as was ſuppoſed) belong to the ſaid John Luck, now one 
moſety to of the defendants, Peter Sharp, Thomas Frances and John 
_—— Turner, made it known to all men, that they the ſaid J. L. now 
P. S. and detendant, P. S. and T. his wife, T. F. and M. his wife, and 
that the the ſaid . T. had and received of the ſaid J. (che now plain- 
de fendants tiff) by the name af X L. of P. in the county of Suſſax, Gent. 
have recei- eldeſt brother to the ſaid Mary Luck, now deceaſed, the full 
and juſt ſum of 3871. 13s: gd. of lawful, money, in full pay- 

ment and ſatisfaction of the ſaid moiety, and of all and 


9 dividends (the receipt whereof the ſaid 
0 * — P. S. and F. his wife, T. F. and M. his wife, and F. T. by the 
rea ſaid writing, ſeverally and reſpectively acknowledged) and fur- 
ſhares," ther, by the ſaid writing, they the ſaid J Z. (now defendant) 
P. S. T. F. and J. T. promiſed for themſelves, their executors, 
adminiſtrators and aſſigns, io ſave and keep harmleſs and in- 
demnified, the ſaid John Luck, (the now plaintiff) his execu- 
tors, adminiſtrators and afligns, and his and their goods, 
lands and tenements, from the ſaid moiety; and from every 
por and parcel of the ſaid moiety, dividend and ſhare ; and 
trom all perſons who then did, or ought, or might claim any 
right or intereſt in the ſaid moiety, ſhare or dividend, as afore- 
ſaid : as by the ſaid writing brought into this court more fully 
may appear. And the far J. IL. (the now plaintiff) in fat 
dleclares, that after the making of the ſaid writing, and before 
the day of wang out the ſaid original writ, of the ſaid J I. 
the now plaintiff, (that is to ſay, on the laſt day of June, * 
a : 0 


Covenant. 


e year of our lord, 1683, one Elizabeth Cambridge, widow, I nat F.C. 
Mer of the father's fide, to the ſaid T. L. claiming a title and ſiſicr to the 
tereſt in the ſaid moiety of the ſaid eftate of the ſaid T. I. int: ſtare of 
hich by the ſaid "TONE was ſuppoſed to belong to the ſaid e e 
V. I. (now defendant) P. S. and F. his wife, and T. F. and ſie plain- 
M. his wife; and Z. F. commenced a ſuit againſt the ſaid F. uff in the 
L. (che now plaintiff) in the Court rhy ar held at Mad. preroga- 
ur /t aforeſaid, before the worthiptul Sir Richard Lloyd, Doctor t 
pf Laws, Surrogate to the Worſhipful and Excellent Sir Lecline [P38] 
ins, Knt. alſo Doctor of Laws, Guardian or Commiſſary of 

he prerogative Court of Canterbury, lawfully conflituted, for her 
hare of the ſaid moiety of the goods of the ſaid T. L. which by 

he ſaid writing was ſuppoſed to belong to the ſaid F. L. (now 
lefendant) P. S. and F. his wife, T. F. and M. his wife, and 
V T. and in the ſame Court Chriſtian, before the ſaid ſpiritual For her 
udge, prayed to be allowed her ſhare of the ſaid goods, of the wolety. 
aid T. L. deceaſed, according to the act of Parliament in that And that 
aſe made and provided; whereupon uch proceedings were had thereupon 
n the faid Court Chriſtian, before the 1aid ſpiritual judge, that ee 
tterwards (that is to ſay) on the 6th day of July, in the ſaid Ss e 
rear of our Lord 1683, the ſaid ſpiritual judge in the ſaid ſpi- that there 
itual court, held at Wadhurſt, in the ſaid county, according was a de- 
o the courſe of the ſaid court, pronounced and decreed that eree a- 
he ſaid Elizabeth Cambridge be allowed her ſhare of the goods 1 = 
þf the ſaid T. L. and then and there decreed and allowed the £,, au). en 
ame, which ſaid ſhare of the ſaid Elizabeth, allowed to her 6d, 
dy the ſaid Court Chriſtian, as above, amounted in the whole 
431. 1s. 6d. And the ſaid F. L. (the now plaintiff) further 
eclares, that he the ſaid J atterwards (that is to ſay) on the 
ame day and year laſt above-mentioned, at Hathurſt afore- Notice. 
aid, gave notice to the ſaid N. IL. P. S. F. F. & F.T.ot the ſaid 
nit and decree had and obtained by the, ſaid Eliaaleih againſt 
he ſaid nn (the now plaintiff) as is above ſet forth; neover- 
heleſs the ſaid J. L. (now defendant) P. S. T. F. and J. T. Breach, 

n the life-time of the ſaid P. S. and the ſaid J. L. (che now 
lefendant) T. F. and . T. after the death of the ſaid P. have 
itherto not ſaved harmleſs, and kept indemnified the ſaid F. - 

„(che now plaintiff) from the ſaid tuit and decree had and 
tained by the ſaid Z1:zabeth, againſt the ſaid F. I. _ now 
laintiff) ve way to the form and effect of the ſaid inden- 

ure; ſo that the ſaid J. L. (the now plaintiff) declares that 
he faid J I. (the now defendant) B. S. T. E. and F. T. in 

e life-time of the ſaid P. S. and the ſaid X L. (che now de- 
endant) T. F. and J. T. after the death of the faid P. S. (al- 
ough often requeſted) have not, nor eicher of them hath per- 

"med their ſaid covenant, inaſmuch as the ſaid-F. L. (the 
ow defendant) P. S. F. F. and J. T. had pomilcd to ſave 
harmleſs 


the value of Gol. and therefore he brings his ſuit, &c. 


(Pg) 


I ut. 329. 
N. L. 98. 


Neclarati- 


on that one R. B. her attorney declares, That one 


Joſeph 
Ald worth 
Was out- 
lawed at 


the ſuit of of the court of Common Bench, of our ſaid Sovereign Lord the 


That the 
234 of 
une, 2 
23 
p<-:al 
outlawry 
Hlucd a- 
' gainſt A. 


_— out of the ſame Court, here, (to wit 


Covenant. 
harmlefs and keep indemnified the ſaid 155 


tiff) his executors, adminiſtrators and a F and his and their 
goods, lands and tenements, from all perfons who then 
claimed, or who ought to, or might claim any right or inte. 
reſt in the ſaid moiety, ſhare part or dividend of the ſaid 
eftate of the ſaid N L. as aforeſaid ; but they have hitheno 
altogether refuſed, and ftill do refuſe to perform the ſame to 
the Rid J. I. (the now plaintiff) whereupon the faid F. I. 
on now plaintiff) declares he is * and endamaged, to 


L. (the now you . 


ALbwokTH againſt HUTCHINSON. 


Paſche 4 Fac. 2. Roll 322. 


H. late of Drayton, in the ſaid county, taylor, 
otherwiſe called, Sc. (as in the deed) was ſum- 
moned to anſwer to Katharine Aldworth, Widow, in an adi, 
that he perform to her the covenant made between them, ac- 
cording to the force, form and effect of a certain writing, 
executed between them, Sc. And whereupon the ſaid K. by 
FJ. A. late of D. afore- 
faid, yeoman, on Monday next after the feaſt of the apoſtlu 
Philip and James, in the ſecond year of the reign of his preſent 
Majeſty, by due proceſs of law, before that ume iffuing out 


Berks, W 


King here (that is to ſay) at r A in the county of MA. 
dl:{:x, was outlawed in London, at the ſuit of one Slant: 

houſe, in an action of debt, as by the Record thereof, nov | 
remaining iu the ſaid court of Common Bench of our ſaid 80. 
vereign Lord the King, (to wit) in _ Term, in the ſecond 
year of the reign of his preſent Majeſty, more fully may ap 
pear ; and the ſaid 70 (bein 15 outlawed, as aforeſaid) 
the ſaid James Stonehouſe, upon the ſaid outlawry, afterward: 
(to wit) on the 23d day of June, in the ſaid ſecond — br 
at Melt 
min/ter, againſt the ſaid Fo/eph, his Majeſty's writ of Capi 
Utlagatum, directed to the then ſheriff of the county of Be; 
by which ſaid writ our ſaid Sovereign Lord the King, con- 
manded the ſaid then ſheriff, that he ſhould not omit, by res. 
ſon of any liberty in the ſame county; but that by the oath d 
honeſt and lawful men of the ſame county, he thould dil 
82 inquire what goods and chattels, lands and tenement 
e ſaid J. A. had in his Bailiwick. on the ſaid Monday ven 
afler the ſaid feaſt of the Apoſtles, St. Philip and James, in tk 
id ſecond year, or at any time after; and that by their = 


<< Gs wy we „ , £3 = 


Covenant. 


ſhould extend, and cauſe them to be appraiſed, according 
o their true value, and take them (being ſo found there) into 
he hands of our ſaid Sovereign Lord the King, and ſafely 
ep them, ſo that he anſwer to his faid Majeſty, for the true 
alue and profits thereof (and the ſame being ſo extended and 
ppraiſed) whatſoever he ſhould do thereon, he ſhould cauſe 


. 


PPP 


eo t to be known to his ſaid Majefty's Juſtices of the Common 
45 4 gench here, (to wit) at We/iminſter aforeſaid, on the octave of 


51. Martin, then next following, plainly and diſtinctly, under 
he ſaid ſheriff's ſeal, and their ſeals by whoſe oath he ſhonld 
o make ſuch extent and appraiſement. And further, the ſaid 
ſheriff was commanded by the ſaid writ, that he ſhould take 
he ſaid Fo/eph, if he ſhould be found in his bailiwick, and 
ſafely keep him, ſo that he have his body before the ſaid juſ- 
ices, at the ſaid time, to do and receive that which the ſaid 
court ſhould conſider of in this particular; which writ after- 
wards, and before the return thereof, (to wit) on the 25th day ( P10) 
of June, in the ſaid ſecond year, at Abington in the ſaid coun- 
ty of Berks, was delivered to one Edward Wiſeman, the neigery of - 
younger, Eſq; then ſheriff of the ſaid county of Berks, to be the writ, to 


ting, executed in due form of law; and at the time of ſuing out be execut- 
* of the ſaid writ, and of taking the inquiſition herein after ſpe- Tha 

file cified, the ſaid K. had in 3 10ol. which was then the ray _ 
eu proper monies of the ſaid %, (to wit) at Abington afore- delive 


faid, and the ſaid Edward Wiſeman, being then ſheriff, as thereof, 
aforeſaid, of the ſaid county, at the return of the ſaid writ, le Piain- 
returned here to this court, (to wit) at Veſiminſter aforeſaid, = __ 4 
a certain inquifition taken before him at Abington aforeſaid, , i of the 
on the 26th day of July, in the ſaid 2d year, by the oath of monies of 
twelve honeſt and lawful men of the ſaid county of Berks, by J. A. 
virtue of the aforeſaid writ, by which it is found that the ſaid 


J. 4. cn the ſaid Monday afereſaid next after the feaſt of the 


oh apoſtles St. Philip and James, in the ſaid 2d year, and after- 
are wards was poſſeſſed of the faid 100l. as the proper money of 
_ a the ſaid J. being then in the hands and cuſtody of the ſaid X. 
lu and the faid ſheriff, then and there further returned to this 
We: court, that he the ſaid ſheriff, on the day of taking the ſaid 
Dh inquiſition, as much as in him lay, took the ſaid 100l. into the 
Jerks; hands of our Sovereign Lord the King, (that is to ſay) he 
con cauſed the ſaid money to be attached in the hands of the ſaid 
C * KX. to the uſe of our faid Sovereign Lord the King, but could 
"Gil not obtain the actual poſſeſſion thereof; and that rhe ſaid 


tool. then remained, and was in the hands and cuſtody of the 


mw Waid X. as by the record thereof remaining in the ſaid court of 
y ry Common Bench of our ſaid Sovereign Lord the King, at 
0 ninfcr aforeſaid, move fully may appear; after which 


Ipguiftion ſo taken, as aforeſaid, and befere the return of 
the 


Covenant. 


That after the ſaid writ, (to wi | | - ' 
the inquiſ- 2d year of eee mp = 3 
3 e er the ſaid K. at the requeſt of the ſaid J. A. . s 
es bf | 4/008 the ſum of 641. part of the ſaid 100l. being in the hand 
the writ, Of the ſaid K. and in conſideration thereof the ſaid T. H. aft ; 
the Plain- wards, (to wit) on the ſame 25th day of 4 in the fig 
tiff paid ro 2d year at Abin ton afo . id b bis 0 ug ut, In the ſaid 
H. at the ich his ſeal I . 8 aid, by his certain writing, ſealed 
e (which the ſaid K. brings into this court, the 
the De. date whereof is the ſame day and year) thereby reciti h 
fendant, the ſaid K. A, at the requeſt of the ſaid o/c 2 8 * 
a 3 the ſaid T. che ſaid ſum of 641. out of = — the 
Rater e bal a 1 the — writing che ſaid T. for himſelf, his exe. 
e ; miniſtrators, covenanted, promiſed and agreed to 
covenant- and with the ſaid K. her executors and adminiſtrator k 
ed to ſave jndemnified, and defend the ſaid K. h wig 
ee eee 1 her executors and admi- 
Eo te rom all, and all manner of ſuits, actions, 
Du om Noecnes, jones, coſts, damages, troubles and incumbrances 
paying the whatſoever, which ſhould be commenced, ariſe, happ 
. 140 to the ſaid XK. her executors or en N . 
ui . * 
ſhould be ac eee of the ſaid ſum of 641. to the ſaid T. or of 
commenc- hd fai p matter, cauſe or thing whatſoever, concerning 
ed for ſo the ſaid payment, or relating thereto, ſo far as the ſaid ſum 
much fo 5 paid to the ſaid Thomas, amounted to, ſo that ſuch ſuit 
r * " . * _— trouble, claim or demand, as ſhould 
—_ beh. e ught or commenced againſt her or them, by 
ſore the Or before the end of Michaelmas term then next following, as 
end of Mi- by the ſaid writing more fully may appear; and the ſaid x 
chaelm:s Jad declares, that the ſaid T. at any ti hith why a 
F. 
nr e 
(P II) faid K. and . a — . Fab eee ee 
. ipt of the record of the ſaid outlaw- 
S quiſition taken thereupon, was by his ſaid 
D-fendant e enn of Common Bench delivered into his ſaid 
hath not Majeſty's court of Exchequer, at We/iminſier, in the 1: : 
paid the Michaelmas term abore-mentio d in the ſai ae ory pen 
64. being Michaelmas Term, in — 2 N In ad 5 = 
« Fr. , year of his ſai t 
ape Ml pre ee ode Gra 
0 e Ke- I19N FI . . 
SFche ny Ne gg, 8 ales yh - Cong, * his ſaid court of 
outlawry ing on record in the ſaid court of E ranſeri pt, now remain- 
was deliv- appear. And that in the ſ. « MM; d e ones r 
ered to the 2d year th e ſame Michaelmas Term, in the ſaid 
aeg, year, there was ſued out of his ſaid Majeſty's f Ex 
e og Nerz ny Py 's writ of Scire facias ä then 
t a- e 2 
0 re facias ee e e Kio ede rag ey —_ our ſaid 
ittned out honeſt and lawful p 1 the then ſheriff, that by 
of rhe court ee K. ch 0 — bailiwick, he ſhould make it 
8 n that ſhe was to be before the Barons of 
4 < the 


gainſt the plaintitf, 


Covenant. 

e Exchequer at 53 aforeſaid; on the ectate ¶ St: 

iJlary, then next ollowing, to ſhew and propoſe, it the 

mould have or knew anything to ſay for herſelf, why his ſaid 

lajeſty ſhould not have an execution againft the ſaid K. for 
he faid 100l. by virtue of whi- h ſaid writ one Samuel Fones, 2 
{q; then being a ſheriff of the ſaid county of Berks, after- 1 
ards, and before the return of the ſaid writ, and before the turn, ſum- 
ad of the ſaid Michaelmas Term, in the ſaid 2d year, (to wit) moned the 
on the 27th day of November, in the ſame term, by John Rofe, defendant 
ad William Deſborough, honeſt and lawful men ot his baili- hereupon. 
wick, he made it known to the ſaid X. that ſhe was to be be- 
ore the ſaid Barons of the Exchequer, at the day and place 
pecified in that writ, to ſhew and propoſe, according to the 

enor of the ſaid writ ; and at the day of the return of that writ, 
he ſheriff returned the ſaid writ to the ſaid court of Eæcheguer, 
ut Meſiminſter aforeſaid; executed in manner as above, as by the 00 return 
ecord thereof” remaining in the faid court of Exchequer more 5 the ſhe- 
ully may appear. And inaſmuch as the ſaid X. had nothing 

o ſhew and propoſe, in. bar of the ſaid execution, ſhe the 
aid K. did not appear at the ſaid day of the return of the writ 
pf ſcire facias atoreſaid, in the ſaid court of Eæcheguer, but 
made default, for which reaſon it was then adjudged by the 

aid court, then at Weſiminſter aforeſaid, that bis ſaid Na- Hunt the 
ſy ſhould have his execution againſt the ſaid K. for the ſaid — 
Lool. as by the record of the award of the execution remain- go by de- 
ng in the ſaid court of Zxchequer at Weſiminſier, may like- fault. 
vile more fully appear. And the ſaid X. in fact declares that 


es hes wet * e 
W 


. he ſaid K. by reaſon of ſuing out of the ſaid writ of /cire fa- 
b ias, before the end of the ſaid Michaelmas Term, ſpecified in 
A e ſaid writing, and the award of the execution thereupon, be- 
= ame and is now chargeable to pay to our ſaid Sovereign Lord 
10 he King, into the ſaid Bæcheguer, the like ſum of 641. paid 


by the ſaid X. to the ſaid T. as aforeſaid, out of the proper 
10nies of the ſaid K. ſo that the ſaid K. declares that the ſaid | 
T. (although often thereto requeſted) hath not performed the [ P 12} 
aid covenant in that particular, but hath broken the ſame, 

and hitherto hath refuſed, and ftill doth refuſe to perform the 

ame to the ſaid K. whereupon the ſaid X. declares ſhe is in- 

ured and endamaged to the value of 1ool. and thereupon ſhe 

brings herſuit, Ce. 24448 | 

And the ſaid T. by S. T. his attorney, comes and defends the P'ea in 


l- orce and he when, Se. and plead' that che ſaid K. ought bar, wtha 
* ot to have her ſaid action againſt him, becauſe alledging, by ee 
id Kay of proteftation, that the ſaid K. from the time of ak 2 


ing the plain- 


by he ſaid writing, before the end of Michaelmas Term, in the tiff was rot 
it ud 2d year, was not damnified, by reaſon of paying the ſaid damnitied 

of lum of 641, to the ſaid T. nevertheleſs, for his defence the F 

the | | ſaid had. 


ma. FtTerin, 


Covenant. 


faid 7. pleads that his ſaid Majefty's writ of cim facias ſuel Wi 
out of his ſaid Majeſty's court of Exchequer in the ſaid de. 
claration, above-mentioned, in truth iſſued againſt the ſaid WM 
K. after the end of the ſaid term, (to wit) on the thirtieh i 
Traverſeas day of November, in the ſaid 2d year, without that, that his ſaid Wl 
ps 55 ume Majeſty's writ of /cire facias, ſuppoſed to have iſſued out of his Wi 
dur che Majeſty's court of Exchequer at Weſiminſier, for the recover; i 
writ. of the 100). in the 1aid declaration mentioned, actually iſſued 
before the end of Michaelmas term, in the ſaid 2d year, as the 
laid K. above declares againſt him; and this he is ready to 
verify; whereof he prays judgment, whether the ſaid K. gught 
to have her ſaid action againſt him, &c. 
Rep. And the ſaid K. replies, that notwithſtanding any thing 
Setting above alledged, ſhe ought not to be precluded from having 
In her ſaid action againſt him, becauſe = avers that his ſaid 
ſcire ſacias Majeſty's writ of /cire facias bears date on the 29th day of iſ 
that t was November, in the 2d year of the reign of his ſaid preſent Ma. 
ſued out jeſty, that being the laſt day of the ſaid Michaelmas term then 


3 the tollowing the date of the ſaid writing, as by the record n. 


M.chael. maining in his ue Majeſty's court of Exchequer, mare full 
as rin. may appear; Whereupon the prays judgment, whether the ſaid 
T. ſhall be permitted to contradict the date of the ſaid writ 
without that, that his ſaid Majeſty's writ of /cire facias, ſued 
out againſt the ſaid K. out ot his Majeſty's court of Exch 
quer at Meſin inſier, for the recovery of the ſaid 100l. abore 
ſuppoſed in the ſaid declaration to have ifſued, was aCtually 
ſued out againſt the end of Michae/mas Term, in the year 
aſoreſaid, as the ſaid T. hath above alledged. And uhereupit, 
inaſmuch as the ſaid T. doth not deny his breaking the faid 
covenant, the ſaid K. prays judgment; and that her damags, 
by reaſon of the premiſſes, may be awarded to her, Cc. 
I do not find any material exception to this declaration. 


EP:13) Pyxx againſt PuLLEiN. 
| Trin. 5 V. 3 M. Nell 660. 


Lut. 343. London. Robert Pullein, late of London, Eſq; otherwiſe 
bee called, &c. Was attached by their Majeſties writ of privilig 
un „ an iſſuing out of chis Court, to anſwer to Richard. Pyke, Gent. ont 
attorney. Of the attornies of their Majeſties court of Common Bench, ac 
cording to the liberties and privileges of the ſaid court, time out 
of mind uſed and approved of in the ſame, for ſuch like attor 
nies, and other officers of the ſame bench, in an action that le 
perform to him the covenant made between the ſaid Richard and 
Nobert, according to che form and effect of certain articles of agiee 


melt, 


Covenant. 


el nent, executed by the ſaid Robert to the ſaid Richard; and where - Upon arti- 
de. pon the ſaid Rickard perſonally declares, That whereas by cer- cles to per- 
ain articles of agreement, made at / ondon aforeſaid, [to wit] wit thede> 
a the pariſh of the Bed Mary of the Arches, in the ward of ene 
aid heap, on the Sth day of July, in the year of our Lord 1691, tithes. 


between the ſaid R. P. by the name of R. P. of Cambrid 


* ent. of the one part, and R. Pullein, of the Middle Temp 

* ondin, Gent. of the other part, (which other part ſcaled with 
the he ſeal of the ſaid Robert, the ſaid Richard brings here into 
/ t0 his court, the date whereof is the ſame day and year) it was 
"my greed as followeth : /mprimzs, It was agreed between the ſaid 


artics that 7. P. vicar of Southo, in the county of Hunting- 
Jen, ſhould permit and ſuffer the ſaid R. N. to take and receive 
Wo his own uſe and behoof the tithes, duties and payments 


ſaid eriſing, in one whole year, of, from and within the ſaid 
y of pariſh of Southo, and which thould be due to the ſaid Accruing 
Mz. T. P. as vicar of Southo, at Michaclmas then next, and to T. P. as 


all the profits, rents and payments which ſhould ariſe 
ichin the ſaid pariſh of Southo, or which ſhould be due or 
payable at Michaelmas then next, to the vicar thereof; and that 


br he ſaid 7. Py4-, (if he ſhould be thereto requeſted) ſhould 

a ake ſuch grant of the ſaid vicarage, and of all manner of That a 
ſued ithes and profits belonging to the ſame, to the faid R. Pullein, grant ſhall 
LEE she ſhould think fit and be adviſed, for the term of the natural de made 
8 ife of the ſaid T. Pyke, to begin at the feaſt of St. Michael ter lite. 


hen laſt paſt; and that the ſaid T. Pyke ſhould by all lawful 
ays and means, upon the requeſt of the ſaid R. Pullein, ſur- And to ſur- 


yer ender the ſaid vicarage into the hands of the dioceſan, of the 
nder , d 
wr aid dioceſe, ſo that the ſaid R. Pu/lein might preſent anew to — 


he laid vicarage, (except the tithes and payments ariſing cut for the de- 
Haleweſton, which were due at Lady-day then laſt pad; ſendant 

pnd an half year's rent of the glebe of the faid Lady-day then Preſent. 

aft 10 which was agreed to be due and payable to the ſaid 

T. H. his executors and adminiſtrators, and the ſaid R. Pullein, 

che ſaid articles promiſed to pay to the ſaid R. Pyke, his exe- 

utors, or adminiſtrators, the ſum of 1501. upon the ſecond day Covenant 

| February, then next, in lieu of the ſaid tithes aud profits. to pay the. 

Ind it was agreed between the ſaid parties that all the ſmall Plant. ff 


erwil Withes of the ſaid vicarage, which were payable at the feaſt of Sol. in 
ig, . Martin, the biſhop in winter, commonly called Martinas, s. 


It. One 
h, ace 
me out 
» attor* 


Pd which did then remain unpaid, ſhould be payable to the 
aid T. P. his executors or adminiſtrators, and — the ſaid R. ( K 14 ) 

allein; and all ſums of money due and payable ſrom Lawrence 

tal, for the great tithes of the ſaid vicarage, for one year then 


hat he ſt paſt, ſhould be and remain due and payable to the ſaid 
rd and hmas Pyke, his executors and adminiſtrators, and not to the 
f agree d R. Pullein, and that the curate of Sowko ſhould from 

mend thence 


—— .  — SOOT OS CS — ͥ́ũ — — — — 


mante. 


Covenant. | ; 

tente be paid by the ſaid Robert Pullein, (as by the /aid aricl Wil 

more fully may appear) and the ſaid Richard declares, that u 

fad, the faid Thomas Pyke above- named in the faid articles, vica 

Averment of the vicarage of Southo aforeſaid, in the ſaid county of Hu 1 
of perfor- ingdon, always from the time of making the ſaid articles, hu 
hitherto permitted and ſuffered the ſaid R. Pullein to take and 
receive to his on uſe and behoof all the tithes, duties, profits 
rents and payments ariſing and becoming due to the ſaid Th: 
mas Pyke, as vicar of the vicarage of Southo aforeſaid, for one 
whole year, ending at the ſaid feaſt of St. Michael the arch 
angel, then next following the date of the faid articles (exceyt 
Breach as was before in the ſaid articles before excepted) ; and the 
that the ſaid Richard further - declares that in fact the ſaid Robert Pullin 
defendant hath not at any time hitherto after the making of the fail 


Lc 


_ 3 articles paid tothe ſaid Rich. the ſaid ſum of 150l. or ary 
25. part thereof, according to the intent and purpoſe of the ſaid ani- 
cles; ſo that theſaid Richard Pyke declares that the ſaid Robe 


altho* often requeſted) hath not performed, but broken his {aid 
covenant made with the ſaid Richard, as aforeſaid ; whereupon 
he declares he is injured and endamaged to the value of 200. 
and therefore brings his ſuit, &c. 


John Doe 


| . i | a 
The pledges for proſecuting are 4 and 
= 5 | Richard Not. A 


Plea that And the ſaid. Robert, by N. R. his attorney, comes and de- 
T. P. died fends the force and injury when, &c. and pleads that the fall 
at Soutno. Richard ought not to have his ſaid action againſt him, becauſ Ml 
he avers that after the making of the ſaid articles above recite! 
in the declaration of the ſaid Richard, and before the fea/i . 
St. Michael then next following, (that is to ſay) on the lat 
day of Fuly, in the year aforeſald. the ſaid Thomas Pyke died u 
Southo aforeſaid; and by his death his title to the ſaid tithes 
profits and ed was at an end; whereby the ſaid Nabe 
could not take and receive the tithes, duties, profits, rents aud 
payments, payable.to him by the ſaid articles, for one wholt] 
year, according to the form and effe of the ſaid articles; ant 
this he is ready to verify; wherefore he prays judgment, whethe 
the {aid Richard ought to have his ſaid action againſt him, &. 


Caſe. T9 which there was a demurrer, and a foinder in demurrer. In 
defendant in his flea had alledged the death of T. Pyke 16 ben 
London; and it was for that reaſon held ill, therefore J have d 


ledged his death ie be at Southo. 1 Sid. 234. 1 Saund. 8 
3 Cro. 184. | 


— 


4 


Covenant. 


An exception was taken, that this was a *imoniacal Contract; [P* 15] 
but the court held that the covenant made by the defendant was not 
in onfileration of the former covenants, but merely diſtinct and inde- 
pendant, and withwt a ſpecial avermem; for that purpoſe they 
would not intend it a Simoniacal Contract. 1 Lut. 346. N. L. 103. 


Mick. 3 W. & M. Roll 395. 


Majo, adminiſtrator of the goods of J. Wood, 
unadminiſtered by D. Woop, againſt D. Pzcx, 
and U. Eis wife, executrix of R. Woop. 


Heretofore, as it appears, it is thus contained in Roll 1508, of the 1 Lut. 338. 
Term, of the Holy Triuity laſt paſt. N. L. 10a. 


London, ff. Daniel Peck, late of the pariſh of St. Paul, Declarati- 
Covent-garden, in the county of Middleſex, laceman, and U. = by an 
his wife, executrix of the teſtament of Richard Wood, her late 23 
huſband, deceaſed, otherwiſe called, Sc. were ſummoned an admini- 
to anſwer to Thomas Major, adminiſtrator of the goods and trator, du- 
chattels which were of John Weg, at the time of his death, not g Me of 
dminiſtered by D. Wood, late executrix of the teſtament of the wr; e 
ſaid John with the ſaid will annexed, , during the minority of againſt a 
Rebecca Word, in an action that they perform to the ſaid Thomas man and 
the covenant made between the ſaid John and Richard, when they bis wife, 
xere alive, according to the + form and effect of the ſaid in- 2 
denture, executed between them and one Ben. Wood; (a) and 

yhereupon the ſaid Thomas, by R. H. his attorney, declares, that 

kereas by a certain indenture made on the 21ſt day of Dec. in An —_ 
he 34th year of the reign of his late Majeſty King Charles II. mite 33 
at London, (to wit) in the pariſh of the Blefſed Mary of the the plain- 
Arches, in the ward of Cheap, between the ſaid J. Mood, in his titts 1nteſ- 
life-time, by the name of John Wood, &c. (as in the deed) of Cr the 
the one part, and the ſaid Richard Mood, in his life-time, and oa ng * 
he ſaid Benſamin Wood, by the names, Sc. (as in the deed) of and to one 
the other part, (which other part ſealed with the ſeals of the Benjamin 
laid Richard and Benjamin, in the life-time of the faid Richard, Wood, on 
he ſaid Thomas brings here into this court, the date whereof oe of 
s the ſame day and year) 7 is e/tified that the ſaid John Wod, , "op 
lor and in conſideration of the rents and covenants thereafter of a houſe 
eſerved and contained in the ſaid indenture, on the part and in Pater- 
ehalf of the ſaid Richard and Benjamin, their executors, ad- noſter-row 
niſtrators and affigns, to be paid, done and performed, had 

Wo miſed (b) and to farm letten, and by the ſame indenture did 

Vor. II. C demiſe, 


p Seri Wool, citizen and haberdafher, of London. 
Ne note 2, Peze 82. —? force, ——(a) &c,—(d) granted, 


— every the ſhops, cellars, ſollers, chambers, rooms, ways, paſſages, 


At the rent ended, 77e/Jing and Paying therefore yearly, and every year, 


Covenant. | 
demiſe, (a) and to farm let, to the ſaid Richard and Benjamin: 


all that meſſuage or tenement, with the appurtenances, com- 
monly called or known by the name of the ſign of the Hare, 
fituate and being in Paterngſter-roꝛu, in London, then in the te- 
nure or occupation of the ſaid John, together with all and 


lights, eaſements, water- courſes, profits, commodities and ap- 
LP* 16] purtenances whatſoever, belonging, or in *any wiſe appertaining 
to the ſaid meſſuage or tenement, and premiſſes, (excepted and 
Except the always reſerved out of the ſaid demiſe, to the ſaid John and his 
uſe of the family, the uſe of all the (b) meſſuage or tenement, and free 
8 _ liberty of ingreſs, egreſs and regreſs, in, to and from the ſaid 
— — houſe; and alſo in, to and from the ſaid ſhop and warehouſe, 
of the term from time to time, and at all times, during the firſt two years 
N of the term of years thereafter granted by the ſaid indenture fi 
To have and to hold the ſaid meſſuage or tenement, (b) and all at 
and ſingular the other premiſſes bikos by the ſaid indentuie of 


Ry Wk kpDÞE.cNWwfo@ a om wor. A... 


mentioned to be demiſed, and every part thereof, with the hy 
For 2r appurtenances, (except before excepted) to the ſaid R:chard an 
years, from and Benjamin, their executors, adminiſtrators and aſſigns, from . 
3 the feall day of the birth of our Lord Chriſt, next following the * 
en next. date of the ſaid indenture, unto the full end and term of twenty - pa 

one years then next following, and fully to be compleat and an 


of Jol. per during the ſaid term, the yearly rent or ſum of Jol. of lawful 
© Now? money of * England, at the four moſt uſual feaſts or days of 
muſt be payment in every year, (that is to ſay) the Feaſt of the Annunci- 
Great ation of the Blefſed Virgin Mary, the Feaſt of St. I ohn the Baptiſh, 
Britain. S/. Michael the Archangel, and the Birth of our Lord Chriſt, by 


even and equal portions, free and clear of all taxes, (c) duties, 


The leſſees pn and charges whatſoever. And the ſaid Richard and o. 
e rag a Benjamin, for themſelves, and for each and every (d) of them, Wie 
— their and every of their executors, adminiſtrators and af- 1. 


gns, have covenanted, promiſed and granted, and each of then 

- hath covenanted, promiſed and granted, to and with the faid 
John Mood, his (e) executors, adminiftrators and aſſigns, and 
That they every of them, by the ſaid indenture, in manner and form there 
or one of after following in the ſaid indenture, (that is to ſay) that they 
To, the ſaid Richard and Benjamin their executors, adminiſtrator 
bag nt or aſſigns, or ſome, or one of them, ſhould and would well and 
truly pay, or cauſe to be paid to the ſaid J. Wood, his executors 
adminiſtrators or aſſigns, the ſaid annual rent of Jol. at the ſaid 
four moſt uſual feaſts or days of payment in every year, betore 
mentioned in the ſaid indenture, by even and equal mon 
. ring 


(a) grant.—(b) aforeſaid.—(c) aſſeſſments.—[d) Lutwyche in th 
1 — tranſlates the word EVERY in the text of Mallory, by E1TK6®. 
(e) heirs, 


8 Covenant. 

during the ſaid term of twenty-one years, granted as above by 

the ſaid indenture, as by the ſaid indenture among other thin 

may appear, dy virtue of which ſaid demiſe they the ſaid Rich- * the 
ard and Benſamin, in the life-time of the ſaid Rickard, entered ©?" * 


of the reign of our late pra Lord Charles the ſecond, late + I, and 
King of * at London aforeſaid, in the ſaid parith and bao 


ward, made 


h - 
ward, undertook the charge (g) of the ſaid teftament, and then 18 


pariſh and ward, made his laſt will and teſtament in writing, wie 
and did thereby (h) conſtitute and ordain the ſaid Ur/ula ſole ff fat the 
executrix of his 1aid teſtament, and afterwards there died, af - Richard 
ter whoſe death the ſaid Urſula (while ſhe was yet ſole) under- Wood, 1 
took the charge of the execution of the ſaid teſtament of the lan. 

ſaid Richard, and proved the ſame in due form of law (namely) 5 
at London aforeſaid, in the ſaid pariſh and ward. And x 4: defendant 
ſaid Thomas further declares, that 8 ſaid Deborah afterwards, Urſula 
that is to ſay) on the 31ſt day of May, in the year of our executrix, 
Lord 1688, at London aforeſaid, in the ſaid pariſh and ward, That ſhe 
lied inteſtate, after whoſe death, (that is to ſay) on tne 21 day Pl. ed the 
f June, in the ſaid year of our Lord 1688, Adminiſtration That D. 

ff all the goods and chattels which were the ſaid John's, at the died inteſ- 
ime of his death unadminiftered by the ſaid Deborah, late, as tate, & ad- 
foreſaid, executrix of the teſtament of the ſaid 7okn, was by — 
liam, by Divine Providence, Archbiſhop of Canterbury, non ere , 
rimate and Metropolitan of all England, at London aforeſaid, granted to 
u the ſaid pariſh and ward, in due form of law granted to the the plain- 
id Thomas, with the ſaid will annexed, until Rebecca Wood > ws uring 
ould attain her age of 21 years; and the ſaid Ur/uia after- _ of R. 
ards, namely on the 10th day of June, in the year of our Wood. 
ord, 1689, at London aforeſaid, in the ſaid pariſh and ward, Marriage 
married to the ſaid D. Peck; and the ſaid Thomas in fad of the 


/ares, that 871. 10s. of the ſaid annual rent for one whole 1 


2 Year, arrear. 


N aforeſaid,——{(f) of the ſaid tenements,—(g) of the execution. 
then and there. 


— — — 
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Covenant. 


year and a quarter of a year, ending at the feaſt of St. John Bapiil, 

in the zd year of the reign of their preſent Majeſties, our Sove- 

reign Lord & Lady the King & Queen, after the death of the faid 

J. N. and D. and after the marriage celebrated between Daniel 

and Urſula, were due in arrear, and are yet unpaid, which ſaid 

871. 10s. they the ſaid D. and U. have not, or either of them 

hath paid, or cauſed to be paid, according to the form and ei- 

fect of the ſaid indenture of demiſe; and therefore the ſaid Thomas 

declares, that the ſaid D. and C. (altho* often requeſted) &. 

have not, nor either of them hath performed, but have broken 

the ſaid covenant, made between the ſaid John Wood and Rich- 

ard Wood, as above ſet forth; and they altogether have, (a) and 

ſtill do refuſe to perform the ſaid covenant to the ſaid 7% 

mas, to the damage of the ſaid Thomas 1001. and therefore he 

Profert of brings (b) this ſuit ; and he brings into this court the admin; 

letters of fratorial letters of the ſaid Archbiſhop, which teſtify that ad. 

_ miniſtration hath been pray to the ſaid Thomas, as above al- 

Averment ledged, (c) together with this, that the faid Thomas 1s ready to 

of the life verify that the ſaid Rebecca Wood is now alive, and within the 

of Rebecca age of nineteen years; and no more, namely, at London afore- 
Wood ald in the ſaid pariſh and ward, Sc. 

Bar. Im- And the ſaid D. and U. by J. F. their attorney, come and 

eee, defend the force and injury, when, Cc. and pray leave to im- 

8 arl thereto till tree weeks from the day of St. Michael, and they 

continu: have it, Sc. the ſame day is given to the ſaid Thomas, here, &c, 

ance, that at which day come hither, as well the ſaid Thomas, as the aid 

Rebecca Daniel and U. “his wife, by their faid attornies; and thereupon 

Wood was the ſaid Thomas prays that the ſaid D. and L. may anſwer to his 


ſaid declaration; and the ſaid D. and U. by their attorney, t 

(P* x8) come and defend the force and injury, when, &c. and plead that t 
the ſaid 7. M. ought not to have his ſaid action againſt them, r 

| ' becauſe they aver that after the laſt continuance of the ſaid y 
plea, namely, on Friday after the morrow of the Holy Trinity laſt tl 

aft, from which day the plea was laſt continued to this day, f 

(ro wit) on Friday next after three weeks of St. Michael, and be- a 

ore this day, (that is to ſay) on the firſt day of October, in the U 

third year of the reign of his preſent Majeſty, che ſaid Rebecca 7 

Mocd, named in the ſaid declaration, arrived at her full age of b 
twenty-one years, namely, at London aforeſaid, in the ſaid pariſh d 

and ward; and this they are ready to verify ; wherefore they pr 

pray judgment, Whether the ſaid 7. M. ought to have his ſaid th 

action againſt them, and ſo forth. of 

W.. 


Quere, Whether this be a good pla or not, for it ſcems by th W 
following caſes, Gouldſb. 136. Rolls, 77. Executors, 188. 
| Brownl, 83 


(a) then and ther reſuſed,—(b) brings ſuit, &c,—(c) &c. 


Covenant. 


Brownl. 83. 2 Saund. 48. Yelv. 125. 1 Mod. 62. that an a 
miniſtrator cannot proceed in the action after his authority determined. 

Note—the declaration was held ill for want f theſe words in 
the beginning of the declaration which are here printed in Italic, 
by which it appears to the court, that the plaintiff is but @ qualified 
and limited adminiſtrator. 1 Lt. 342. 3 


Temp. Hill, 5 W. & M. 


B RO OK againſt JO WE x. 


Yarkſh. N. William Jowet, late of Hardin, in the ſaid Wy or — 
county, miller, otherwiſe called, Sc. was ſummoned to an- In cove- 76 
{wer to William Brook, in an action that he perform to the ſaid nant for 
W. a covenant made between them, according to the'force, form, non-pay- 
and effect of certain indentures thereof executed between them, ment of 4 
Sc. and whereupon the ſaid Will:zam Brook, by J. C. his attor- Ped Dawn * 
ney, declares, that by a certain indenture made at the Caſtle of repairs. 
York, (fo the plaintiff goes on ſeting forth the demiſe of the pro- 

miſſes to the defendant for thirteen years, rendering kim 1ol. 10s. 

rent, at the feaſl of Pentecoſt, and at Martinmas, with a cove- 


nant by the defendant for repairs, and the breach afſigned thus , 


ey And although the ſaid William Brook, hath well and truly 

2 performed and fulfilled, all and every thiug contained in the 

aid {aid indenture, on his part to be performed and fulfilled; and 

on alſo alledging by way of proteſtation, that the ſaid Villiam 

his 7ewett hath not performed or fulfilled any thing contained in 

ey. the ſaid indenture, on his part to- be performed and fulfilled, 

hat the ſaid Villiam Brook ſaith, that in fact 317. 108. of the ſaid Breach 
em, rent, for thiee years, ending at St. Martin the biſhop, in winter, bat 31l., 
ſaid were in arrear at the ſaid feaſt, and are yet unpaid; and that at * 
laſt the feaſt of the Annunciation f the Bleſſad Virgin Mary, in the rent due at 
day, fiſth* year of the reign of their ſaid preſent Majeſties, and for Martin- 
be- a whole year then laſt paſt, a meſſuage, a barn, a ſtable, and mas. 

the two other edifices, parcel of the demiſed premiſſes were un- (Nr 
eces covered, for want of a proper covering, whereby the raftors, And that 
e 5 beams and timber chereof became rotten, ruinous, and in great Sages 
arl , 


decay; and the wood and under-pinnings were broken, and f 


they greatly decayed, for want of repairs and amendments, and ſo before tk 

ſaid they remained, during the whole time aforeſaid, and che boards premiſſos 
of all the chambers of the ſaid meſſuage, mill and buildings werevut of 
were broken, and became rotten, and greatly decayed, and 1 repair. 

þy the remained for the whole time aforeſaid; and the windows there- 

188. of, during the whole time, became ruinous for want of glaz- 

« dh ing, and the ,pails, (to wit) two hundred thereof, and the 


kedpes, (to wit) forty perches of hedges, and the ditches, 90 
a 0 | wit 
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wit) one hundred perches of ditches, che rails, (to wit) one 
hundred rails, the gates, (to wit) ten gates, and the ſtiles, (name. 
ly) five tiles, part of the demiſed premiſſes, remained in great 
decay, during all that time, for want 'of m__— and amend- 
ments, and the walls of the meſſuage, ſtable, -barn, and two 
edifices aforeſaid, and the ſaid mill, — the wheels, and —_ 
ing-ſtones thereof, during all that time, wanted repairs, ſo that 
the ſaid #7lliam Jowett, (although often 1 hath not 
performed but broken his ſaid covenant with the ſaid & illian 
Brock, and altogether hath, and ſtill doth retuſe to keep the 
flame, to the damage of the ſaid M illiam Brook, 40l. and — 
| fore he brings his ſuit, &c. A 
Bar. And the ſaid V. J. by J. B. his attorney, comes and de- 
As to ws fends the force and injury when, Cc. and as to breaking the 
Tents” 1 ſaid covenant, in not paying the ſaid rent, above ſuppoſed to be 
ledging by! 08 PE PAYERS 
proteſtati- in arrear, the ſaid V. J. pleads that the ſaid W. B. ought not 
on, that to have his faid action thereof againſt him, becauſe ſuggeſting, 
311. 103. by way of proteſtation, that che 314. 19s. of the ſaid rent, for 
ee 2 5 three years, ending at St. Martin, the biſhop, in winter, in the 
rrear. For 2 . . . . 
lea, that 4th year of the reign of their preſent Majeſties, were not in 
fore ſu- arrear and unpaidto the ſaid V. B. at the ſaid feaſt, the ſaid . 
ing out the I. for his * pleads, that after the ſaid feaſt of St. Marlis 
— he he biſhop, in winter, in the gth year of the reign of their ſaid 
Slaintiff 5. preſent 3 and before the day of ſuing out the ſaid 
in full Original writ of the ſaid V. B. (that is to ſay) on the 21ſt day 
Absfaslan of Decrmaber, in die fame year, ar the ſaid caftle of Tut, he the 
ſaid V. J. paid to the ſaid W. B. 51. 58. in full ſatisfaction of 
all rent then due to the ſaid V. B. by him the ſaid J. J. and 
of the breach of the ſaid covenant in that particular, which ſaid 
And as to 5/. 5s. the ſaid W. B. then and there received and accepted of 
the want of in full ſatisfaction of all rent due to the ſaid W. B. by him the 
8 ſaid . J. and of the breach of the ſaid covenant, in that par- 
the pre. ticiilar; and this he is ready to verify; wherefore he prays 
miſſes judgment, whether the ſaid . B. ought to have his ſaid action 
were outof againſt him, Se. And as to breaking the ſaid covenant in not 
1 be repairing and ſupporting the ſaid meſſuage, barn, ſtable, mill, 
. a two other edifices, pails, hedges, ditches, rails, gates, ſtiles 
convenient and other the ſaid premiſſes, above ſuppoſed to be in decay, and 
time. out of repair, the {aid /. J. ſaith that the ſaid V. B. ought 
(P“ 20) not to have his ſaid *a&#ion thereon againſt him, becauſe he 
| pleads that when, and as often as the ſame, or any part thereof 
became decayed or wanted any repairs, he the 1aid # J. ina 
convenient time afterwards, from time to time, well and ſuf 
ficiently amended and repaired all the ſaid premiſſes in even 
e according to the form and effect of the ſaid covena 
for that purpoſe ; Without that, that the ſaid meſſuage, ban 
Kable, mill, two other edifices, pails, hedges, ditches, rails 


gates 


| Covenant. 
gates, Niles, and other the premiſſes, above therefore ſpecified, And tra- 


were or any part thereof was out of repair, or in decay, for — 
want of es in ſuch manner and form as the ſaid V. B. hath . 4 
above alledged; and this he is ready to verify; wherefore he were out ot 
prays judgment, whether the ſaid V. B. ought to have his ſai d repair. 
action againk him, Oc. 

And the faid V. B. (as to the ſaid plea of the ſaid V. J. Replicati- 
as to breaking the ſaid covenant, in not paying the ſaid rent on as to the 
above pleadech replies that he ought not to be precluded from 8 
having his ſaid action thereon againſt the ſaid V. J. by any e 
—_ above alledged in the ſaid plea, becauſe he replieth that 

the ſaid W. J. hath not paid to &o ſaid V. B. the Eid 54. 53. 


e · in ſuch manner and form as the ſaid V. J. has above alledged 

he in his plea; and this he prays may be enquired of by the country; 

be and the ſaid W. I prays likewiſe the ſame; and as to the ſaid 

10t plea of the ſaid P. as to breaking the ſaid covenant, in not 

ng, ſupporting the ſai Nang. barn, ſtable, mill, two other | 
for edifices, pails, hedges, ditches, rails, gates, ſtiles, and all And à to 


other the ſaid premiſſes above-mentioned in the ſaid declaration the 5 
above f e. che ſaid W. B. replies, that he ought not to be the pla 


in- 


W. precluded from having his ſaid action thereof againſt the ſaid "* ner 1:8 
lin W. J. by reaſon of any thing above alledged by him in his del . 
laid plea, for that the ſaid V. B. faith, as before, that the ſaid 

ſaid meſſuage, barn, ſtable, mill, two other edifices, pails, hedges, . 

day ditches, rails, gates ſtiles, and all other the ſaid premiſſes, 

the above ſpecified in the faid declaration, were out of repair, 

n of for want of reparations in ſuch mauner and farm as the 

2 oy V. B. 2 above declared in this particular; and this 

ai e prays may be enquired g, by the country; and the ſaid W. F. 

ed of likewiſe prays the tal Þ n | ue 

_ 22001 

4 Ch. ill, 3, 

— 4 Mich. 10 Will. 3 2 

3 LAMPLUGH againſt SHIRREs, K. i. 10. 
mill, 


Middleſex, ff. Elizabeth Shires, late of Slyfield, in the A declara- 


county of Surrey, widow, affignee of one Fohn Griffin, was don for not 


hers f repairing 
ki RG {um moned to anſwer to Thomas Lamplugh, clerk, aſſignee of f 
* % Meadbuus, 2 ohn Zuer, Jacob Harvey and Rich- — 
here 7 Aſhby, who were aſſignees of one Thomas Aſhby, in an that was 
. ina i action that he perform to him the covenant made between the — ny 
\d ſuf- ſaid Thomas Aſhby and the ſaid John Griffin, according to the ogg by 
eren ſorce, form and effect of certain indentures executed between That the 
en; and whereupon the faid Thomas Lamplugh, by . R. his 12th of 
"in, eme), declares, That the ſaid Thomas Aſbby, on the cleventh . 
; — i | 42 was ſeiſed 
oats, 6 
ge * Therefore, &e, in fee o * 


Covenant. 


day of May, in the third year of the reign of (a) their 15 
preſent Ma“ jeſties was ſeiſed of a piece of land, in the pariſh of 
St. Margaret's, Weſtminſter, in the county of Mzidgle/ex, in his 
demeſne, as of a fee, and being fo ſeiſed, he the ſaid Thomas 
Aſhby afterwards, (that is to ſay) on the 11th day of May, in 
the laid third year, at the pariſh aforeſaid, in the ſaid county, 
A demiſe by a certain indenture, Sc. And then the declaration ſets forth the 
toG. - demiſe to Griffin, for fexty-one years, rendering to Aſhby, and his 
: | heirs, 190l. a year, payable at the four moſt uſual feaſt; ; the firfl 
payment to be made on the 25th of March, 1692, and then comes 
Covenant this covenant. And the ſaid Fohn Griffin, for himſelf, his exe- 
that G. cutors, adminiſtrators and aſſigns, and every of them, covenant- 
N ed, promiſed, granted and agreed, to and with the ſaid Thomas 
1 Aſhby, his heirs and affigns, in the manner and form following, 
fore Lady- (that is to ſay) that he the ſaid John Griffin, his executors, ad 
day then miniſtrators and affigns, at or before the feaſt day of the An- 
next. ninciation of the 22 Virgin Mary, next following the date of 
| the ſaid indenture, at his and their own coſts and charges, in a 
ſubſtantial and workmanlike manner, would ere&, build, and 
fully complete, or cauſe to be erected, built, and fully com- 
pleated, fifteen new, good and ſubſtantial meſſuages or tene- 
ments, upon the land, or fifteen tofts, thereby demiſed, the 
ſame to be built three ſtories high, beſides. cellars and garrets; 
and alſo that he the ſaid hn Griffin, his executors, adminiftra- 
tors or aſſigns, yearly, and every year, during the laſt fixteen 
years of the ſaid term thereby granted, would well and truly 
pay, or cauſe to be paid to the ſaid T. Abby, his heirs and 
aſſigns, the ſaid annual rent of 100/. of lawful money of Eng- 
land, upon the feaſts and quarterly days above limited and ap- 
ointed for payment thereof, according to the reſervation a- 
oreſaid ; and that the ſaid Jann Griffin, his execntors, admini- 
ſtrators and aſſigns, from time to time, and at all times thence 
forward, during the ſaid term, from and after finiſhing the ſaid 
meſſuages and edifices, at his and their own coſts and charges, 
- would well and ſufficiently ſupport, ſuſtain, uphold, maintain, 
repair, glaze, pave, empty, ſcower, cleanſe, amend and keep the 
- | ſaid fifteen meſſuages or tenements, and premiſſes then begun 
And to pay and intended to be built and finiſhed as aforeſaid, upon the 
ſucharent. ſaid tofts, pieces and parcels of land demiſed by the Fid in- 
And , lke- : . £4 
wiſe a co... denture, with the appurtenances, in, by and with all and all 
venant for manner of ' neceſſary reparations, glazings, pavements and 
repairs, cleanſings whatſoever, when, and as often as occafion ſhould 
= be or require, by virtue of which ſaid demiſe, he the ſaid Fokn 


ar! 


[a] Of our Lord William, the new King, and our Lady Mary, th* 
late Queen of Fngland, &c.—for the word s A1 p, &c. in Mallory tex! 
is nontenſe, the King or Queen not being before-mentiuned, 


4* k 2 . 


— 


. v5 Se eee md a... 
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1 n entered into the ſaid premiſſes, with the appurtenances, 
bogs poſſeſſed, —— in and upon che Haie demiſed 
premiſſes afterwards, (that is to ſay) on the twelfth day of 
May, in the ſaid third year, erected, built and completely fi- 
niſued fifteen meſſuages, Ing to his ſaid covenant; and That 15 
the ſaid John Griffin being ſo poſſeſſed, as aforeſaid, of the ſaid "utes | 
demi ſed premiſſes, with the appurtenances ; and the ſaid T. A. Vere built. 
being ſeiſed of the reverſion of the ſaid meſſuages, with the 
appurtenances in his demeſne, as of a fee, he the laid T. A. at- 
terwards, (namely) on the 28th day of September, in the third 
year of the reign of his preſent Majeſty, and of our late Sove- 
reign Lady Queen Mary, late ns and Queen of * England, ( PF 22) 
Ke. at the pariſh and county aforelaid, by a certain indenture That T. 
made between the ſaid Z. of the one part, and Sir Philip Mea- A. granted 
dows, Knt. Ihn Ewer, Jacob Harvey and Richard Aſhby, by the 9s g 0 85 
names of (as in the deed) of the other part; (which ſaid one P. M. aue 
part of the ſaid indenture, ſealed with che ſeal of the ſaid Ti coho by 
mas Aſhby, he the ſaid Thomas Lamplugh 3 into this court, leaſe and 
bearing date the ſame day and year) in conſideration of five releaſe. 
ſhillings of lawful money of Eugland, in hand paid to the ſaid 
7. I. by the ſaid P. M. J. E. J. H. and R. A. at and before 
the ſealing and delivery of the ſaid indenture, bargained and 
ſold to the ſaid P. M. J. E. J. H. and N. A. and their heirs, 
the reverſion of the ſaid before demiſed meſſuages, with their 
appurtenances, 10 have and to hold the ſaid ie of the ſaid The leaſe; 
tenements, with the appurtenances, to the ſaid P.M. F.E. J. H. | 
and R. A. their executors, adminiſtrators and aſſigns, from the 
day next before the date af the ſaid indenture, for and during 
the full term of one whole year, from thence next enſuing, and 
fully tobe completed and ended, by virtue of which ſaid bargain 
and ſale, and by force of the ſtatute for transferring uſes into 
poſſeſſion, made and provided, they the ſaid P. M. N. E. F. 
H. and R. A. were poſſeſſed of the reverſion of the ſaid demiſ- 
ed premiſſes, with the appurtenances, for the term of one year 
aforeſaid; and they being ſo poſſeſſed thereof, the faid T. A. 
afterwards, (namely) on * twenty-ninth day of September, in 
the ſaid third year, at the pariſh and county aforeſaid, by an- 
other indenture tripartite, made between the ſaid T. A. of che 
firſt Hy Katharine Slaughter, widow, of the ſecond part, and 
the ſaid P. M. N. E. . H. and R. A. of the other part, (the The re- 
laid one part of which trifartite indenture, ſealed with % ſeal of caſe. 
the ſaid 7. A. he the fig T. L. brings here into this court, 
braring date the ſame day and year) remiſed, releaſed, and con- 
red to the faid P. M. J. E. J. H. and R. A. and their 
ae, the reverſion of the ſaid tenements, with the appurtenan- 
„%% virtue off which ſaid indentures of bargain, ſale and releaſe, 
J and by force of the ſtatute ſor transferring uſes into poſſeſſion. 


they 


Covenant. 
chey the faid P. M. J. E. J. H. and R. A. were ſeiſed of the re- 


verſion of the ſaid demiſed premiſſes, with the appurtenances Wl 
in their demeſne, as of a fee; and being ſo ſeiſed thereof, and 

the ſaid ahn Griffin, being poſſeſſed, as aforeſaid, of the ſaid 
tenements, with the appurtenances, they the ſaid P. J. J. and 
R. afterwards, (to wit) on the 19th day of May, in the fourth Wi 

year of the reign of his preſent Majefty, and of his late beloved 
conſort, late Queen of England, at the port and county afore- 
That Sir q ſaid, by a certain indenture, [and fo ſets forth a bargain and 
vs by . fale from the ſaid P. J. J. and R. to the plaintiff, Thomas Lan. 
bargain Flugh, which, to avoid an uſeleſs repetition, I have here omitted, 
and ſale inaſmuch as it is to be ſet forth as in the former, ] by virtue of 
granted which ſaid indentures of bargain, ſale and releaſe, and by force 
8 of the ſaid ſtatute, the ſaid T. L. became ſeiſed of the reverſion 
plaintiff, Of the faid tenements, with the appurtenances, and is now ſeiſed 
thereof in his demeſne as a fee, and the ſaid T. L. further d.. 
(P* 22 ) clares, that in fact the eſtate, term and intereft of the ſaid Jan 
That 2 7 *Griffn, of and in the ſaid tenements, with the a ppurtenances 
2i\tofMay demiſed as aforeſaid, to the ſaid Fohn Griffin, afterwards, (to 
4W.&M. wit) on the twenty firſt day of May, in the ſaid fourth year, at 
the term the pariſh aforeſaid, in the county aforeſaid, became duly veſt. 
— erg i» ed in the ſaid Elizabeth Shares, by virtue whereof the ſaid E. S. 
33 by was, and is now poſſeſſed of the ſaid meſſuages, with the ap. 
aſſign- purtenances; and the ſaid T. L. in fact declares, that although 
ments to the ſaid Z. L. from the ſaid twentieth day of May, in the ſaid 
| 3 fourth year, hath hitherto well and truly obſerved, performed 
endants. and fulfilled all and fingular the covenants, grants and agree- 
ments contained in the ſaid indenture of demiſe, granted to 
the ſaid F. G. as aforeſaid, on the part of the ſaid Thomas 4. 
by, his heirs and affigns, to be obſerved, performed and fulfilled, 
according to the form and effect of the ſaid firſt recited inden- A. _ 
Preach ture of demiſe: nevertheleſs, after that the ſaid E. S. became 
that «ol. poſſeſſed as aforeſaid, of the ſaid tenements, (to wit) at the ce 

was in ar- feaft of St. Michael the Archangel, in the ninth year of the 

229012 reign of his preſent Majeſty, 550/. of the ſaid rent, for fir: B. 
years and a half, ending at the ſaid feaſt, was in arrear to the W 
ſaid Z. I. at the ſame feaſt, and were, and now are unpaid by 3 
the ſaid E. S. and the ſaid T. L, further declares, that in fad, fai 
That after after building aud finiſhing the ſaid fiſteen meſſuages, (that h the 
1 to ſay) on the fifth day of March, in the fifth year of the reign 
were built. Of his preſent Majeſty, and of the ſaid late Queen, at the fail 
one of Pariſh and county, one meſſuage of the ſaid meſſuages wi 
them was burnt and thrown to the ground, and ever ſince hath, and nos 
* ache doth remain unrepaired and unbuilt, and therefore the faid 
= ptr es T homas declares that the ſaid Elizabeth, although often requel 
ed, hath not performed, but broken the ſaid covenant of th 


ſaid Jahn Griffin, inaſmuch as the ſaid Fn covenanted for bs ] 
| (. 
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elf, his executors, adminiſtrators and affigns, yearly and every 
Year, during the laſt ſixty years of the ſaid term, well and * 
o pay, or cauſe to be paid to the ſaid T. A. his heirs and ai- 
izns, the {aid yearly rent of one hundred pounds, upon the 
eaſts or quarterly days above limited, and appointed for Jay: 


ent thereof, by equal portions. And that the ſaid Fohn Grif- 
n, his executors, adminiſtrators and aſſigns, from time to time, 
and at all times from thence, during the ſaid term, from and 
after finiſhing the meſſuages and edifices aforeſaid, at his and 
heir own coſts and charges, would well and ſufficlently ſup- 
or, ſuſtain, maintain, repair, Blaze, pave, empty, ſcour, cleanſe 
and keep the ſaid fifteen meſſuages or tenements then begun 
and intended to be built and finiſhed, as aforeſaid, upon the 
ſaid tofts, pieces and parcels of land, with appurtenances, de- 
miſed by the ſaid indenture, in, by and with all, and all 
manner of reparations, pavements, cleanfing and amendments 
whatſoever, when and as often as need or occaſion ſhould be 
or require, ſhe the ſaid Elizabeth hath not performed, but bro- 
ken = {aid covenant, and hitherto hath, and ftill doth refuſe 
to perform the ſame to the faid T. L. whereupon he declares 
Ihe is injured and endamaged to the value of 1ccol. and there- 
fore he — his ſuit, &c. 

This action was held to lie, and the declaration good.“ 


Trin. 12 W, 3. Roll 305. (P* 24) 
1 Lut. 35*. 
N. L. 138. 


= , N % ͤ ͤ ͥub ronte noe, 


— 
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*SnNow againſt FRANKLYN. 


Rutland, ff. Robert Franklyn, late of Caſtle Bitham, in the Covenant | 
aid county, tallow-chandler, otherwiſe called, &c. (as in the upon an 
leed) was ſummoned to anſwer to Richard Snow, Gent. in an !74denture 
action that he perform to him the covenant made between them, — 
according to the force, form and effect of a certain writing of rent. 
executed between them; and whereupon the ſaid Richard, by 7 

B. his attorney declares, that whereas by a certain writing made 

on the twenty- fifth day of March, in the year of our Lord 

1695, at Oakham, in the ſaid county of Rutland, (which the | 
ſaid Richard brings here into this court, ſealed with the ſeal of That the 
the ſaid Robert, . date whereof is the ſame day and year,) defendant 
= was covenanted and agreed, by and between the ſaid Richard, pare tore 
eiche name of, &c, (as in the deed) and the faid Rebert, by the ner rack 
me of, Sc. (as in the deed) that in conſideration the ſaid t on the 
chr would permit and ſuffer one Samuel Pendock, of Caftle- plaint ff 
bam aforeſaid, Gent. or his aſſigns, to have and enjoy a cer- Would per- 
an farm and certain lands in Ship/ham aforeſaid, part of the *\ ith 


. G h 
Fltate of Richard Snow, for a year and a half, to begin trom the — = 85 


day 


On demurrer. 
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fendant of 2col. then due fiom the ſaid Samuel Pendech, to the ſaid N. 


| Covenant. | 
arm for a day of making the ſaid writing, at the yearly rent of 721. and 


oe? 8 ſubject to the covenants and agreements then before made con- 
rent of 721, cerning the premiſſes, between the ſaid Richard and Samui 
per annum Pendock, that he the ſaid R. F. his heirs, executors Or admini- 
that thede- ſtrators, would pay or cauſe to be paid to the ſaid R. S. the ſun 
de Pay F. at or before the 25th day of March then next following the 
plaintiff date of the ſaid writing. And alſo the faid yearly rent of 72, 
209}. which that would be due from the ſaid time of making the ſaid writ- 
was due to ing for the ſaid premiſles, during the ſaid year and half, and 
1 1 would in all chings do and perform thoſe things which were to 
the ſad P. be done and performed by the ſaid Samuel Pendock, relating to 
and alſo the premiſſes, by virtue of a certain agreement, dated on the 
the ſaid tenth day of September, in the year of our Lord 1693, as by th 
rent of 721. ſaid writing more fully may appear; and the ſaid Richard declares, 
And would . S K : : 
do and that in fact, he the ſaid Richard permitted and ſuffered the faid 
perform all Samuel Pendock, named in the ſaid writing, to have and enjoy 
things to the ſaid farm and lands in Clipſbam aforeſaid, mentioned in the 
be done & ſaid writing, for the ſaid year and an half, beginning from the 
> _ aforeſaid day of the ſaid writing (that is to ſay) on the twenty- 
Averment ſixth day of March, in the ſaid year of our Lord 1695, at the 
that the faid yearly rent of 727. and ſubje to the covenants and agree- 
plaintiif ments then before made concerning the premiſſes between the 
e 8 ſaid Richard and Samuel, according to the form and effect of i 
P. Fe. the faid writing, (that is to ſay) at Oakham aforeſaid; and the 
Breach for faid Richard further declares, that in fact, the ſaid yearly rent Wi 
non-pay- of 724. become due for the premiſes aforeſaid, during the ſaid 
ung of year and an half, amounted to 1084. (that is to ſay) at Oatkan 
me rent. aforeſaid; and the ſaid Richard further declares, that in fac, Ml 
[P* 25] the ſaid Robert hath not *paid to the ſaid Richard the ſaid yearly M 
| rent, for the faid-premilſes during the ſaid year and an halb 
(to wit) 168/. according to the form and effect of the ſame wri- W 
ting; and thus the ſaid Robert, (although often requeſted) hath 
not performed to the ſaid ichard, but broken his ſaid covenant, M 
and hitherto hath, and ſtill doth refuſe to perform the ſame; MI 
whereupon the ſaid #:chard declares, he is endamaged to the 
value of 500. and therefore he brings his ſuit, &c. 3 

Bar. And the ſaid Robert by ichard Borman, his attorney, come 
3 and defends the force and injury when, Sc. and pleads that the 
eee ren {aid R:c>ard ought not to have his ſaid action againſt him, be: 
venavts He, Cauſe he avers that after making the ſaid writing, and before Wi 
ſore any any cauſe of action accrued to the ſaid -ichard, by reaſon of 
becach. any of the covenants mentioned in the ſaid writing, (that is t 
ſay) on the twentieth day of April, in the ſaid year of cu 
Lord, 169 , at Oakham aforeſaid, it was agreed by the ſaid 
/ ichard and chert, that he the ſaid #cbert mould pay to the 
faid A ichard 20. of lawful money of England, in full fats 
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a ion and diſcharge of the ſaid covenant; and the ſaid F iH 
chen and there received and accepted the ſaid 204. from the 
Cid {chert in full ſatisfaction and diſcharge of the ſaid cove- 
nant ; and this he is ready to verify; wherefore he prays fudg- 
ent, whether the ſaid + ichard ought to have his ſaid action 
: gainſt him. 
This was held no good plea, the covenants not being broken 
bt che time of the diſcharge; but if it had been pleaded in diſ- 
harge of che damages after the covenant broken, it would have 


been good. Lut. 359. 2 Cro. 99 Palm. 110. 6 Co. 43. 


id „ * 2 Roll. 
to „ RABBET and STOKER. Rep. 127. 
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John Fry, late of T. in the county aforeſaid Gent. otherwiſe Covenant 
alled F. F. of F. &c. was fummoned to anſwer to «. M. i. gap 
I. Sc. in an action that he perform to them the covenant not ſuffi; 
made between them, according to the force, form and effect of ent repair- 
ertain indentures thereof executed between them; and where- ing and 
v2 the ſaid *. and . by J. I. their attorney declares, That building, 
hereas by a certain indenture made at H. on the twenty- ſecond 

lay of September, in the fifth year of the reign of our Sove- 

eign Lord the King, that now is, between the faid 4. M. and 

H. by the names of *. M. Sc. of the one part, and the 


the aforeſaid J. F. by the name of F. F. &c. of the other part, 

t o! [the other 75 whereof ſealed with the ſeal of the ſaid F. the The in- 
8 ad /. and . bring here into court, the date whereof. is the denture. 
rent 


ame day and year,) It is witneſſed that the ſaid . M. and &. H. 

y the lame indenture, did demiſe and to farm let to the faid 

J. F. all their manſion-houſe and farm called H. with the wa- The pars 
er-mill, chapel, dove-houſe, and all the houſes, buildings, cels. 
gardens, orchards, waters, fiſhings, lands, meadows, rivers, 

ind paſtures, accepted, uſed, demiſed, occupied or reputed as 

arcel or appertaining to the ſame farm of H. and then in the 

ccupation of W. V. or his aſſigns, and all manner of woods 

ind underwoods, of and upon Se premiſſes, to have and 10 

d the ſaid manſion-houſe, meſſuage and farm, mill, lands [P* 26 
cd all* other the premiſſes, by the ſame indenture demiſed to H. ] 
he ſaid I. F. and his affigns, from the feaſt of St. Michael the 


ſaid 
han 
fact, 
arly 
halt, 
wri- 
hath W 
nant, 
me; 
» the 


oo change, then next following, unto the end and term of 31 
at e cars, from thence next following and fully to be complete 
n, be. _ ended; yielding therefore yearly, during the term aforeſaid, 
zefort dhe ſame e. M. and &. H. their heirs and aſſigns, 5o/. of The rent. 


ſon 0! 
t 15 t0 
f ou 
e fail 
to the 

ſatis 


ion 


a fal money of England, at the feaſt of the annunciation of the 

ejed Virgin Mary, and St. Michael the Archangel, at the then 
anſion-houſe of the ſaid . M. at S. in H. near Canterbury, 
y equal portions; and the ſaid . M. and %. H. for chem- 
Ives, and each of them, for their and each of their heirs, exe- 


cutors 


- Avczmept demiſed by the ſaid indenture, and to poſſeſs the ſame, as it 


- Covenant. 


eutors and affigns, and every of them, by the ſaid indenture, 
covenanted to and with the Aid F. his executors and aſſigns, in 
manner and form following, (that is to ſay) that the ſaid N 
and his aſſigns, ſhould and might dig and ſtub up all the alden 
and other trees growing or _ in the Low Grounds, called 
the Brcoks, parcel of the premiſſes demiſed by the ſaid inden- 
ture, and to have and enjoy the ſame ſo ſtubbed up, to his own 
Covenant Proper uſe. And the ſaid J. F. for himſelf, his heirs, execu- 
to repair. tors and aſſigns, by the ſame indenture covenanted and | 
granted to and with the ſame R. M. and R. H. their hein 
and affigns, in the manner following (that is to ſay) that 
the ſaid J. F. his executors and aſſigns, from time to time, di- 
ring the ſaid term, would ſufficiently repair and uphold the 
aforeſaid manſion-houſe, mill, and other the premiſes, and 
the mill-dams, barns, fences and encloſures of the premiſſes, 
from time to time, as often as need ſhould be, and would 
leave the ſame ſo ſufficiently repaired at the end, or other 
ſooner determination of the aforeſaid term. And that the 
whole crop of corn, other than the hay and pudware growing 
upon the premiſles, ſhould be laid into the barn, and expended 
on the ſaid premiſſes, and not elſewhere, during the ſaid term, 
And it was provided by the ſame indenture, that the faid 7. FL 
his executors and aſſigns, ſhould not at any time, during the 
aforeſaid term, conſent or ſuffer the ſaid term demiſed by the 
faid indenture, or any part thereof, to be demiſed, granted, or 
by any means to be alienated to any perſon or perſons, with- 
out the conſent of the ſaid %. M. and &. H. their heirs and 
aſſigns, in that behalf firſt had in writing, unleſs it ſhould be 
to his wife or ſons, daughters or mothers, or to his children 
iſſuing of his body. And if the ſaid yearly rent of 50. 
ſhould happen to be in arrear and unpaid, by the ſpace of four i 
days next after either of the ſaid feaſts, at which it ought to 
have been paid, then five pounds to be forfeited and diftrained 
for and in the name of a pain. And if the aforeſaid yea!!! 
rent ſhould happen to be behind by twenty-eight days alt« W 
either of the aloeſald feaſts, that then it ſhould be law ful for 
the ſaid d. M. and #. H. their heirs and aſſigns, to re-ente 
into the aforeſaid manſion-houſe, mill, and other the premiſſa 


Prc viſo. 


ot per for- their former eſtate, as by the ſaid indenture it more fully ap i 


mance 


(P* 27) 


peareth. And the ſaid „. M. and . H. in fact aver, that a 
—_— they have performed, fulfilled and kept all an i 
tingular the covenants in the indenture aforeſaid ſpecified, 0 
their parts to be performed and fulfilled, according to the fon 
*and effect of the ſaid indenture; proteſting alſo that the {aid 
F- hath not kept nor performed any of the covenants or gran Wi 
above ſpecified in the ſaid indenture on his part to be pertorn- i 
ed. The ſaid K. and &. in fact aver that the aforeſaid N hat 

a | not 


». 


Covenant. 


not from the time of making the ſaid indenture aforeſaid, Breach for 
hitherto ſuſficiently repaired and upheld the ſaid manfion- not repaic- 


F. Whouſe, mill and other the premiſſes above demiſed, (that is to - 
ers ſay) one hall to the value of 76s. and 8d. a certain inner par- 
led Jour to the value of 53s. 8d. | and /o recite all the places not re- 
en- baired,] according to the force and effect of the ſaid indenture. 
wa And ſo the {aid &. and K. alledge that the ſaid J. (inaſmuch as 
eu- the ſaid J. and his aſſigns, from time to time, during the ſaid 
derm, ought ſufficiently to have repaired and upheld the ſaid 


anſion-houſe, mill and other the premiſſes, and the mill- 
Jams, barns, fences and incloſures of the premiſſes from time 


du- o time, as often as need ſhould be, (although often required) 
the ath not kept his ſaid covenant with the ſaid . and #. but 
and ath broken the ſame, and hitherto hath and ſtill doth refuſe to 
ſſes, eep the ſame ; whereupon they declare that they are injured 
Juld and endamaged to the value of 1004. and thereof they — 
ther heir ſuit, 80 G ü 5 

the As one declaration in covenant ſeldom differs from another in 
ving ny thing but the breach; and as the covenants upon which the 
aded breaches are to be afſigned, muſt be ſet forth as in the deed, I 
erm, ppprehend it a needleſs prolixity to recite every deed itſelf” in the 
7. F, A cclaration, 221% it be in caſes where the covenants themſelves 
g the every ſpecial, and ſuch as could not properly be deſcribed other- 
7 the viſe than by ſetting them forth; I have therefore only inſerted a 
d, or ew precedents with common covenants, becauſe the method may 
yith thereby plainly ſcen and diſcovered how other declarations in 
an ovenant are 1o be drawn, and have only been particular as to 
ld be ke ſeveral breaches, and in taking notice of ſome ſpecial pleadings 
Idren this title. 

60. | 

f four | Mick. 9 Car. 2. ng _ 
cht to 

* The Dax and CHATEX of BRISTOL againſt 
ea 

FR pes Guyss. 

ul for The plaintiff declares in an action of Covenant, ſhrwing that 9 


-ente! e Dean and Chapter, on the fifth day of July, in the ninth and chap- 
„ the reign of Queen Elizabeth, d by their indenture ter of Tri- 
miſe to George Harvey, the redt:ry and parſonage of Berkley, ity church 
i ith the appurtenances in the coun'y of Glouceſter, for fixty —_— wy 
U and „%% commence after the determination of another eflate then - f 


executor of 
) elle, and that Harvey covenanted with them fer him and his an alfignes 


ed, n 4 'enees to repair and keep in repair the ſaid premiſſes, and o fthe re- 
py 1 er the declaration goes on as follows > 75 premiſes, votes of 
1 8 erm. 

2 As by che ſaid indenture, amongſt other things more ſully That G. H. 
erfor-: 7 appear, by virtue of which ſaid indenture x ſaid George = 
Jh | EEE Ve Harvey poſf᷑ ſſedof 


the reverſion of the term. 


1 


Covenant. 
Harvey was poſſeſſed of ſuch his eſtate in reverſion of and in 
the ſaid rectory and tithes, and the reſt of the premiſſes, wick 
the appurtenances, after the end and expiration of the reſidue 
of he ſaid term of ſixty years, above demiſed to T. T. V. I. 
(P* 28) &c. [naming the ret of the lefſers of the firſt term, ] and the ſaid 
G. H. being ſo poſſeſſed of ſuch his eſtate, and they the ſaid 
| Dean and Chapter, being ſeiſed of the reverſion of the faid 
That the rectory, they the ſaid Dean and Chapter declare, that afterwards, 
firſt term namely, on the fourth day of May, in the year of our Loid 
expired. 1621, the ſaid eſtate and term of fixty years, heretofore de- 
miſed to the ſaid . 7. V. IL. &c. and of all other the tenants 
and occupiers of the premiſſes, or any part thereof, ended and 
determined by means whereof the ſaid G. H. afterwards, (that 
is to ſay) on the fifth day of March, in the year of our Lord; 
1621, entered into the ſaid premifſes demiſed to him as afore- 
That Geo. ſaid, by the ſaid Dean and Chapter, and was thereof poſleſled, 
3 which ſaid eſtate and intereſt of the ſaid G. of and in the pre- 
lere came miſſes, one V. Guyſe, Eſq; late had, by proper aſſign ments, 
to W. G. and was thereof poſſeſſed, and being 10 poſſeſſed, the ſaid 
Tha W. G. W. G afterwards, (that is to ſay) on the tenth day of Men- 
wade his Ber, in the year of our Lord 1657, at the faid pariſh' of B. 
. made his laſt will and teſtament in writing, and thereby conſti- 
tuted and appointed the ſaid Curiſtaplier, the defendant, ſole 
That he executor of his ſaid will, and aiterwards died there, poſſeſſed 
died poſ- as aforeſaid, of the ſaid rectory, tithes and pre miſſes, for the 
ſeſſed. &c. reſidue of the ſaid term of ſixty years, Jemifed to the faid G. 
H. in the manner as above ſet forth; after whoſe death the ſaid 
That W. G. Chriflopher Guyſe, the defendant, duly proved the faid laſt will 
proved the and teſtament of the ſaid V. G. and undertook the charge of 
will, the execution of the ſaid will; whereupon the ſaid C. G. en: 
tered into the ſaid reftory, tithes and premiſſes demiſed to the 
ſaid G. H. in the manner as above ſet forth, and thereof was 
and now is poſſeſſed, during the reſidue of the ſaid term of 
ſixty years yet to come and unexpired. And the ſaid Dean and 
Chapter, alledging by way of protęſtation, that they have, ever 
Averrgent fince the making of the ſaid indenture, hitherto performed, ful- WM 
o! perfor- filled and kept, all and ſingular the covenants ſpecified in the 
Hance faid indenture, on the part of the ſaid Dean and Chapter to be Bil 
performed, fulfilled and kept, according to the form and effect 
of the ſame indenture, alledging alſo, by way of proteſtatin, 
that G. H. after making the ſaid indenture, and before the 
time that the ſaid V. G. had any eſtate in the premiſſes; and 
the ſaid V. G. after that the term of the ſaid G. H. cameto 
him the ſaid . G. in his life-time, and the ſaid C. G. after the 
death of the ſaid V. or either of them, have not performed, 
fulfilled or kept any of the matters above ſpecified In the ſaid 
indenture, on the part of the ſaid G. H. to be prog 
ulfille 


4a g— 8 — nnen 


0 800 


Covenant. | 

fulfilled and kept, according to the form and effect of chat in- 
denture, the hs faid Dean and Chapter aver, that in fact, after 

making the ſaid indenture to the ſaid G. H. and after that the 
eſtate and intereft of the ſaid G. in the ſaid rectory, tithes and 
premiſes, became as aforefaid, veſted in the ſaid . G. (to 
wit) on the tenth day of dugufl, in the year of our Lord 1657, 
and after the deceaſe of the ſaid William, (to wit) on the 
roth day of Augyft, in the 16th year of the reign of our Sovereign 
Lord Charles the Second, now King of England, Sc. the chan- 
cel of the pariſh church of Berkley aforeſaid. part of the *demiſ- 


ous and in decay, and became naked and uncovered, for 


of amendments and repairs, became broken and in great de- 
cay; and alſo the windows of the faid chancel, for want of 
glazing became rotten and ruinous; and the walls of the ſaid 
chancel became broken and in great decay, for want of ſuffi- 
cient repairs; and alſo a barn called Canbury Barn, in Berkley 
aforeſaid, part of the demiſed premiſſes, let as above by the 
ſaid indenture, to the ſaid G. H. (to wit) on the 10th day of 
Augufl, in the year laſt above-mentioned, and for the ſpace of 
a year afterwards, was ruinous and in decay for want of re- 
pairing thereof; and he the ſaid C. G. hath permitted the ſaid 
barn to remain thus ruinous and in decay, for the whole time 
Wforcſaid, whereby the great timber of the ſaid barn became 
onen and totally ſpoiled by the rain deſcending from the 
ſkies, and the barn aforeſaid, by reaſon thereof fell to the 
ground, and became of no value; and neither the ſaid V. in 
his life-time, nor the faid Chriſtopher, after the death of the 
ſaid W. repaired the ſaid barn, but permitted the ſame to be 
thus ruinous and in decay; and the ſaid Dean and Chapter fur 
ther declare, that the ſaid C. G. from the faid tenth day of 
Auguſt, in the ſaid 16th year of his ſaid proton, Majeſty King 


ful- Charlzs the Second, hath permitted the {aid chancel and barn 
the (ſeo be thus out of repair, ruinous and in decay, ſo that the 
o be eat timber, the rafters, doors, windows and walls of the 
felt aid chancel and barn, by the rain falling from the ſky, were 


and are very rotten, ruinous and ſpoiled, and the ſaid Dean and 
hapter declare that inaſmuch as the ſaid G. H. covenanted for 
imſelf, his heirs, executors and affigns, to and with the ſaid 
Dean and Chapter, and their ſucceſſors, that the ſaid G. H. 
's executors and aſſigns, would from time to time, during the 
term, ſufficiently repair, amend and uphold the ſaid barn, 

Vor. II. D houſes, 


(a) very. 


ed premiſſes let to the ſaid G. H. by the ſaid indenture, was ruin- P 2 


9] 


want of roofing and leading, whereby the great timber and Breach af- 
rafters of the faid chancel became (a) rotten, ruinous and in ſigned for 
oreat decay; and alſo the doors of the ſaid chancel, for want want of 


pairs of the law for the ſaid Dean and Chapter to have and maintain theu 


Covenant. 


houſes, edifices, and other the premiſſes, when and as often 

as need ſhould require, and would leave and ſurrender the 

fame to the ſaid Dean and Chapter, at the end of the ſaid term 

of ſixty years, thus ſufficiently repaired and amended, he the 

ſaid C. G. (altho' often requeſted) hath not performed, but 

hath thus broken the ſaid covenant of the ſaid G. H. and the 

faid C. G. hitherto altogether hath and ſtill doth refuſe to per- 

form the ſaid covenant, to the damage of the ſaid Dean and 

Chapter, 500. and therefore they bring their ſuit, &c. 

Nor. And now at this day (namely) on Friday next after the mor: 

As to the row of the Holy Trinity, this ſame term (till which day the 

want of re- ſaid C. G. had leave to imparl, and then to anſwer to the ſaid 

erde bill, Sc. as well the ſaid Dean and Chapter, by their ſaid at- 

3 8 torney, as the ſaid C. G. by V. S. his attorney, come before 

dean and our Sovereign Lord the King, at Weſtminfler , and the faid 

chapterdid C. G. defends the force and injury, when, &c. and pleads that 

not demiſe, the ſaid Dean and Chapter ought not to have or maintain their 

2 Tue. ſaid action againſt him, becauſe as to breaking of che ſaid 

© covenant relating to the want of repairs of the ſaid chancel 

above aſſigned, the faid C. G. pleads *that the ſaid Dean and | 

* 30) hapter did not demiſe to the ſaid G. H. the ſaid chancel in ſuch i 
manner and form as the ſaid Dean and Chapter have alledged by | 

the above declaration thereupon ; and thereof he puts himſeli 

upon his country; and the ſaid Dean and Chapter do likewiſe 

And as to the ſame; and as to breaking the ſaid covenant, relating to the 

the breach want of repairs of the ſaid barn above aſſigned, the ſaid C. G. 
of cove. pleads that the declaration aforeſaid of the Rid Dean and Cha- 


nant for e 5 SIN 
want of re- ler, and the ſubſtance therein contained, are not ſufficient in 


bar ſaid action againſt the ſaid C. G. to which ſaid declaration. in 
Demurrer. that particular, he the ſaid C. G. is under no neceſſity, or is. 
way bound by the law of the land to anſwer; and this he 
ready to verify; wherefore by reaſon of the defect of 
cient declaration in that particular, he the ſaid C. G. prajs 
judgment; and that the ſaid Dean and Chapter be preclude! i 
from having their ſaid action againſt him the ſaid C. G. on tha 
occaſion, SS. 

Replica- And the ſaid Dean and Chapter reply, That they ought not to 
tion, be precluded from having their ſaid action againſt the fad 
C. G. on that occaſion, becauſe as to breaking the ſaid coe. 
As to not Pant above nes, relating to the want of 1epairs of the {aid 
repairing barn, they the ſaid Dean and Chapter aver, that the ſaid declar 
the N tion, in that particular, and the matter therein contained 2! 
— = in law good and ſufficient for the ſaid Dean and Chapter to har Wal 
and maintain their ſaid action againſt the ſaid C. G. on that «Wi 
caſion; which ſaid declaration, in that particular, and 

matter therein contained, they the ſaid Dean and Chapter n 5 
reac" 


DF, > a - "I W 


Covenant. 


,cady to verify and prove, as the court ſhall direct; and becauſe that 
hat ſaid C. G. hath not anſwered to the ſaid declaration in that 


particular, nor hath, hitherto in any manner denied the ſame, 
Ne they the {aid Dean and Chapter pray judgment; and that their 
5 damages occaſioned by che breach of the ſaid covenant, relating 


to the want of repairs of the barn aforeſaid, above imputed to 

him, may be awarded to them, Sc. but becauſe the court of Continu- 

our Sovereign Lord the King, now here, are not adviſed of ances. 
iving their e of and upon the premiſſes, whereof the 

Rid parties have ſubmitted themſelves to the judgment of the „ 

court, a day therefore is given to the ſaid parties before our Award of 
Sovereign Lord the King at Veſiminſter, on Wedneſday next the venire, 
after three weeks of St. Michael, for 2 their judgment of |" well to 


and upon the premiſſes, becauſe the court o try the iſ- 


our ſaid vereign ſue as to 


= Lord the King are not yet determined, Sc. And as to eg enquire of 
} the ſaid iſſue above joined, between the ſaid parties to be tried the da- 
het by the country; as alſo to enquire what damages the ſaid Dean mages if 


and Chapter have ſuſtained by reaſon of the breach of the ſaid — 4. 
covenant, whereof the parties have ſubmitted themſelves to the given on 
judgment of the court, if judgment ſhould happen to be thedemur- 


8 given thereupon for the ſaid Dean and Chapter, againſt the ſaid er. 
i C. G. let a fury therefore come before our Sovereign Lord the 

: 10 King, at Meſtminſter, on Wedneſday next after three weeks of the 

* 10 Holy Trinity, and who neither, Cc. to recogniſe, &c. becauſe as well, 
RY Sc. the ſame day is given to the ſaid parties to be there, Sc. 


Die exception taken to this declaration was, that the plaintiff FR 3 I] 
had nit called the defendant executor in the beginning of the decla- 
ration, but had ſued him in his own right, ſo that care mufd be 
laken by thoſe that make uſe of this precedent, to name the defendant 


thel executor ; for the exception was allowed to be good. 1 Saund. 104. 

dl, N eb. 932, 188, 283. 2 Cro. 647. Palm. 314. 1 Roll Abr. Dyer 324b. 
Bp 73. Cro. Eliz. 560. And quzre, Whether the plaintiff Salk. 317. 
s 0 have ſhewn the eflate out f which the term was created, Hut. 35. 
bag. BroKE againſt FULLERHURST. Lut, 284. 
50 tha ” 


The declaration ets forth the bargain and ſale, and a covenant An action 
'o diſcharge from incumbrances, and another to deliver the writings, of covenant 


to | 

« a evidences and muniments of the eflate , and likewiſe @ covenant upon an 
1 con. %% e vender was ſeifed in fee, and had a power to ſell, concluding \"denture 
he Fai as by the ſaid indenture may plainly appear. — tal. 
leclarr : And the ſaid Ralph alledging by way of protgſtation, that the Breach, 
wy” aid Rebert and Bridget have not performed, fulfilled or kept any That coun- 


J bing in the ſaid indenture, on thei: parts to be performed, fulfilled ſel deviſed 


that oc he the ſaid Ralph. 3 ne to be 
p, in fact pleads, that one Jahn Nerberry, (being a levied. 
= a counſel fhilled in the lau,“) after the making of the ſaid inden- 8 
wh” D 2 ture, 


® Counſel learned in the law of him the ſaid Ralph. 


and kept, according to the form and effect of the ſaid indenture, 3 n of a 
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they refuſ- form and effect of the ſaid indenture, but have broken, aud 


Covenant. 


ture, and before the day of ſuing out the original writ of che 
ſaid Ralph, (to wit) on the fixteenth day of March, in the 
ſeventh year of the reign of her preſent Majeſty, at Londn, al 
aforeſaid, in the ſaid pariſh and ward, deviſed a note of a fine 
to be levied for the better aſſurance of the premiſſes, with the 
appurtenances, to have and to hold to the ſaid Ralph, and his 

5 heirs, in the manner and form following, (that is to fay) 
The fine. Cheſpire, NN. Command Robert Fullerhurſt, 25 ; and Bridget his 
wife, that they juſtly, &c. perferm to Ralph Broke, gent. the cove- 
nant made between them, of twenty acres of meadow, and twenty 
acres of paſture, with the appurtenances, in W orleſton and Eadleſ. 
ton. And unleſs, &c. And the agreement is ſuch, That the ſaid 
Robert and Bridget have acknowledged the ſaid tenements, with 
the appurtenances, to be the right of the ſaid Ralph as thoſe which 
the ſaid Ralph hath of the gift of the ſaid Robert and Bridget; 
and thoſe they have remiſed and quit-clatmed for themſelves and they 
heirs, to the ſaid Ralph and their heirs, for ever. And moreover, they 
the ſaid Robert and Bridget have granted for themſelves, and th i 
heirs of the ſaid Bridget, that they will warrant the ſaid tenement, 
with the appurtenances, to the ſaid Ralph, and his heirs, againft all 
men for ever. And for this, &c. which ſaid note of the ſaid 
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fine, the ſaid Ralph afterwards, and before the day of ſuin 
| out the original writ of the ſaid Ralph, (to wit) on the . 
The day of April, in the 7th year of the reign of his preſent Majeſty, 
breach, at Crue, in the ſaid county, re ueffed the Rid Robert and 
oe WP Bridget to acknowledge before Sir hn Throckmorton, Knt. then 
3 one of her ſaid Majek 's juſtices of the ſaid county palatine df 
thoen to an. 19nd but the faid Robert and Bridget, then and there alts- 
[P* 32] gether refuſed w acknowledge che ſame; and therefore the ſaid 
acknow.. Ralph declares, that the ſaid Robert and Bridget, (altho* often 
ledge the requeſted) have not kept their ſaid covenant made betwees il 
fine, and them, for the aſſuranee of the ſaid premifles, according to the i 


* 
. 1 "> ths . 5 1 


altogether refuſed to perform their ſaid covenant; and do 
even now, refuſe fo to do: whereupon the faid Ralph declare, i 
that he is injured and endamaged in the value of $504. and 
3 he brings his ſuit, Sc. | 
Bar, That And the ſaid Robert, by Themas Allan, his attorney, cons i 
he did not and defends the force and injury, when, &c. and alledging by Wil 
3 ng way of proteflaticn, that the ſaid Jon Norberry, a eounſellor u 
5 tre law to the ſaid Ralph. did not deviſe any ſuch note of a fine, al 
upon. as the ſaid Ralph doth above ſuppoſe by his faid declaration, WW 
he the ſaid Robert pleads for his defence, that the ſaid N 
did not requeſt the ſaid Robert to acknowledge the faid note vB 
the fine before Sir John Throckmerton, to be ſevied for the bett Wl 
aſſurance of the ſaid premiſſes, to the ſaid Ralph, and vn 
heirs, as the ſaid Robert doth by his declaration above N - 


Covenant. 


che 1 

the and therefore he puts himſelf upon the country; and the ſaid 
Jn, Kai doth likewiſe the ſame. 

fine al 


the Hill. 2 Jac. 2. Roll 1385. 
| his | | : Lut. 297, 
. Cooke. 
lay) Kxichr againſt GRRRNX. 
chat —.— Declarati- 


OD - 
venty 


Berk/h. if. The declaration ſets forth the indenture of demiſe on in cove- 
made by the plaintiff tu J. W. the defendant's inteſtate a meſuage nant for 


dle. in Chilrey, to hold for ninety-nine years, if the leſſee Priſcilla, . 
ſaid his wift, and John their fon, foould ſo long leve, rendering twanty- milla 
with tus ſhillings a year rent; and alſo rendering to the Lait « heriot without 

which upm the death & eithar of the leſſaes; with a covenant for the leſſee the leave of 

Iget 3 to pay the rent and herict, a covenant to repair, having great timber the leſſor. 
then allowed for that purpoſe, @ covenant likewiſe to repair the fences, 

2 not de maks waſte, to pay the tithes and taxes, to do ſuit and ſervice, 


and the following covenant, (viz.) 0 
And that the ſaid Jahn Webb, his executors, adminiſtrators 
and aſſigns, would not demiſe, let or ſet the ſaid demiſed pre- 


miſſes, or any thereof, to any perſon or perſous what- Settirg 
S 


ments, 


ft all 
e ſaid 


* ſoever, durin ſaid term granted by the ſald indenture, forth the 

> 20t without the licenſe of the faid Roger Knight, his heirs. or 3 
ajeſty, aſligns, firſt had or obtained in writing, under his or their ſign with 
xt and hands and ſeals, And the ſaid Roger night, by the ſaid in- out con- 
t. then denture, for himſelf, bis heirs, executors and adminiſtrators, ſent, 
_—_ further covenanted, promiſed and agreed, to and with the ſaid 

re alto- 


| hn Webb, his executors, adminiſtrators and aſſigns, and every 
he (aid of them, that he the ſaid Fohn Webb, his executors, admi- 
often | niſtrators and aſſigns, by and under the ſaid ſeveral yearly 
etwees rents, conditions, covenants and agreements, reſerved and men- 
tioned in the ſaid indenture, on his and their parts and behalf, 
to be paid, performed and kept, would lawfully, *quietly and (P* 33) 
peaceably have, hold and enjoy the meſſuage or tenement, and | 
E Noe yardland and an half, and all and fingular the ſaid pre- 
ol. and miſſes, and every part and parcel thereof, with the appur- 
W-nances, during the ſaid 45 term of nigety-nine years (de- 


' m—_ —_ ible as aforeſaid) without any lawful impediment, 

iging n harge, ſuit, moleſtation or interruption of the ſaid R. X. his 

. ers or aſſigns, or any other — 5 or perſons wliomſoever 
a nut. 


awfully claiming, or who ſhould claim, by, from or under 


1 m, chem, any or either of them, as by the ſaid indenture, 
d Rat mongſt other things, may more fully appear; and the ſaid &. 
| note a ner declares, that the ſaid I. by virtue of the ſaid demiſe in Entry of 
he boy = ſaid indenture above-mentioned, entered into the ſaid te- the leſſee. 
and c aan, wich the appurtenances above demiſed by the faid 
ſu ri D 3 indenture, 


* In Lut, ſajd to be ex, MSS. Juſtice Warburton, 
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Covenant. 


indenture, and was oſſeſſed thereof; and although the ſaid F. 

well and truly fulfilled and kept all and every of the covenants, 

rants and agreements above ſpecified in the ſaid indenture, ou ⸗ 

ol part to be performed, fulfilled and kept, according to the 

form and effect of the ſame indenture, alledging alſo by way of 

Proteſta- proteſtation, that the ſaid J. Webb, in his life-time, had not 
tion of per- performed, fulfilled or kept any of the covenants, promiſes, 


1 
As 


1 


iF >. A 2 


7 
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by the leſ- ones or ee ſpecified in che ſaid indenture, on 
ſor. his part to be performed, fulfilled and wp according to the 
| form and effect of the ſaid indenture, the ſaid R. declares, that 
in fact, the ſaid John, being in his life-time poſſeſſed of the 
ſaid tenements, with the appurtenances, in the manner, 2 
above, he the ſaid hn afterwards, (that is to ſay) 'on the laf 
The day of February, in the thirty-fixth year of the reign of his late 
breach. Majeſty, King Charles the Second, at Norberry aforeſaid, without 
the licence of the ſaid Roger, in writing, -under his hand and 

ſeal, firſt had and kf. or that purpoſe, aliened and al: 
ſigned, to one R. Bunce, of Chilzey, aforeſaid, yeoman, all 
and every of the tenements and premiſles, aforeſaid, with the 
appurtenances, in and by the ſaid indenture above demiled, 
and all his eſtate and intereſt, of and in the ſame tenements, 
with the appurtenances, for and during all the then reſidue of 
the ſaid term (determinable as aforeſaid) contrary to the forn, 
and effect of the ſaid indenture, whereby the ſaid Roger loſt hi 
heriot, due upon the death of the ſaid Fohn Webb, according to 
the form and effect of the ſaid indenture, ſo that the ſaid Ron 
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declares that the ſaid Fohn Webb, in his lite-time, did not per 4 
form, but broke the ſaid covenant made in the manne: 8 
as above; and the ſaid John, in his life-time, altogether refuſed 7 
to perform the ſame; and the ſaid Priſcilla, after the death «| of 

the ſaid Jann, whilſt ſhe was ſole, (to whom adminiftration of 
all the goods and chattels which were the ſaid Fohn's, at the / : 
time of his death, after his deceaſe, was committed at Abingdi 5 
aforeſaid) altogether refuſed to perform the ſaid covenant to we 
the ſaid Roger; and the ſaid - ichard and Priſcilla, after the) be 
were married, hitherto have, and now do refuſe to perform tht "4 
faid covenant to the ſaid Roger ; whereupon the ſaid / »ger de. 14 
„181d. 228. ares that he is injured and endamaged to the value of 60 m 
Stiles 463. and therefore he brings this ſuit, &c.* FP 
100, 3 | I ; ſai 
FEE 34}: *SAWYER againſt KILLIGREW. = 
4 Mod. 39- 1 . life 
NET ch. 195. Middleſex, fl. George Sawyer, late of Weſimin/ler, in ti Vic 
* C7”: ſaid county, otherwiſe called (as in the deed) was ſummone faid 


Covenant to anſwer Sir William Killierew, Kut. in an action that he pt 
for the ſale form to him a covenant made between them, according to t 
of an office force, form and effect of a certain written agreement, execult 
— o between them. And whereupon the ſaid William, * 15 


penſion, &c. belonging to ĩt for life. 


D P — bf q 2 


Covenant. 


F bins his attorney, complains, that whereas he the ſaid N. 
liam, on the twenty-ſeventh day of July, in the thirtieth year 
of the reign of his preſent Majeſty, at the pariſh of St. Martin 
in the Fields, in the ſaid county, had held and exerciſed the 
office of Vice Chamberlain to her moſt Serene Majeſty, Kathe- 
rine, then Queen of England, conſprt to his late Majeſty, and 
now Queen Dowager of England, then and there alive, and to 
the profits belonging and appertaining to the ſaid office. And 
whereas heres (that is to ſay) on the twenty-ſeventh day 
of July, in the thirty-fourth year of his ſaid late Majeſty, at 
the pariſh of St. Martin in the Fields, in order for a ſale of 
the ſaid office, to be made by the ſaid Villiam to the ſaid 
George, by a certain written agreement, executed between the 


and George, bearing date the ſame day and year, he the ſaid 
William brings into this court) he the faid George, with the 
conſent and approbation of the ſaid Queen, agreed with the 
faid William for his ſaid office of Vice Chamberlain; and that 
he the ſaid William, during his natural life, by the agreement 
of the ſaid Sir George, and with the conſent of the ſaid Queen, 
ſhould hold, have, enjoy and receive all the profits of the ſaid 
office of Vice Chamberlain, as fully as he the ſaid William 
held the ſame (to wit) the yearly penſion of two hundred 
pounds a year of lawful money, to be paid by the ſaid Queen, 
during the life of the ſaid William, and his yearly New: year's 
gifts of one hundred and twenty pounds of lawful money, 
annum, during his life; and alſo the yearly fees and livery, being 
ſixty-ſix pounds a year; and alſo the ſalary and board-wages 
of the Cofferer's-office of one hundred and thirty pounds a 
year, amounting in the whole to five hundred and fixteen pounds 
a year, or thereabouts, all which the ſaid George, by the ſaid 
writing, obliged himſelf that the ſaid Milliam ſhould have 
and enjoy, during the natural life of the ſaid William; and that 
he the ſaid George ſhould receive no part thereof, until after 
the death of the ſaid William; and the ſaid George, by his 
ſaid writing, agreed to let the ſaid William have, during his 
life, the lod ings at Somerſet-houſe, and the coach-houſes there, 
as by the faig writing more fully may appear; and that he the 
laid William Killigrew, by his aig agreement, by and with the 
conſent of the ſaid Queen, was to have, and during his natural 
life, to enjoy and receive all the profits of the ſaid office of 
Vice Chamberlain, as fully as he then held the ſaid *office, the 
laid two hundred pounds a year, from the ſaid Queen, for a 
_—_ _ the life of the ſaid Queen; and alſo the yearly 
New-year's gift of one hundred and twenty pounds, for his 


life; 


i 
j 
* 
8 
N 


ſaid William, by the name of Sir William Killigrew, and the gettin 
ſaid George, by the name of George Sawyer, 'Eſq. (which faid forth the 
written agreement, ſealed with the ſeals of the ſaid William agreement. 


(P* 35] 


Covenant. 


life; and alſo his yearly fees and liveries, being ſixty- ſix pounds 
a year; and alſo his board-wages from the cofferer's office, of 
one hundred and thirty pounds a year, in the whole amounting 
to five hundred and ſixteen pounds a year, or thereabouts, all 
which the ſaid George did, by his ſaid agreement, promiſe to the 
ſaid William, that the ſaid William ſhould receive and enjoy, 
during his natural life; and that the ſaid George would not re- 
ceive any part thereof until after the death of the ſaid lian; 
and the ſaid G. alſo agreed with the ſaid V. to accommodate 
and lend to the ſaid J during his life, the uſe of a chamber 
over the coach-houſes at Somer/et-houſe; and the ſaid V. 
The con- declares, that in fact, the ſaid Queen then and there conſented 
approbati- and approved of all the matters contained in the ſaid agree- 
on of the ment; and that he the faid W. in purſuance of the ſaid agree- 
Queen ment, afterwards, (that 1s to ſay) the ſame day and year, at the 
og . iſh of St. Martin in the Fields, in a proper manner, ſurren- 
laintiff dered the ſaid office to the ſaid Queen; and thereupon in fur- 
urrender- ther purſuance of the ſaid agreement, he the ſaid G. by the 
ed. procurement of the 1aid V. was duly admitted into the ſaid 
* = office, by the ſaid Queen; and he hath ever fince held and en- 
x admit- Joyed, and now doth bold and enjoy the ſaid office, together 
ted, With the profits thereto belonging and appertaining; and in- 
| ſtead of permitting the ſaid V. to receive the ſaid ſalary and 
board-wages from the cofferer's-oftice, of one hundred and 
thirty pounds a year, nevertheleſs the ſum. of ſeven hundred 
and cighty pounds of the faid ſalary and board-wages, payable 
from the cofferer's-office to the vice-chamberlain for fix years, 
ending at the feaſt of St. Michael 1688, was in arrear at that 
feaſt, and according to the ſaid covenant and agreement to the 
ſaid G. ought to have been paid to and received by the ſaid V 
but he the ſaid George, after the ſaid feaſt of St. Michael, in 
the year of our Lord, 1688, and before the ſuing out of the 
original writ of the ſaid V. (namely) on the firſt day of N- 
vember, in the year laſt paſt above-mentioned, at the pariſh 
The Aforeſaid, in the ſaid county, hindered and ob/trutted the ſaid M. 
breach. in receiving the ſaid fam. of ſoven hundred and cighty pounds o 
me ſaid George, then and there received the ſame himſelf, and 
2 often requeſted) he the ſaid George hath not paid the 
laid ſum of ſeven hundred and eighty pounds to the ſaid Wan, 
or any part thereof, ſo that the ſaid V. avers that the fail 
George hath not performed but broken the 1aid covenant matt 
with the ſaid V. in this particular, and always hitherto hath, 
and ftill doth refuſe to perform the ſame ; whereupon tht 
ſaid V. declares hg is injured and endamaged to hi value 
* eee hundred pounds; and thereupon he brings bi 

uit, Sc. 3 | e 


Ad 


„ 


Covenant. 


And the ſaid George Sawyer, by H. S. his attorney, comes and Plea that 
efends the force and injury when, &c. and faith that the ſaid the defen- 
- ought not to have or maintain his ſaid action againſt him, LI 
ecauſe he pleads that he the {aid George, ever ſince the time plaintiff to 
f making the ſaid written agreement, even to the day of ſuing receive the 
of the {aid original writ of the ſaid / hath permitted the profits, &c. 
id JF. to receive yearly, all the ſums of money payable from [P 36] 
e cofferer's office to the ſaid officer of vice-chamberlain, ac- 


e ording to the intent and e of the ſaid agreement: with- Traverſe oſ 
r : that, that the ſaid George hath at any time fince the making the receipt 
„esd agreement, to this very time, received or enjoyed any nes by the 
d f the profits belonging or appertaining to the ſaid office of 3 Bey 
e- ice-chamberlain ; and Nis he is ready to verify; wherefore he 

e- Ways judgment whether the ſaid V. ought to have or maintain 

be is faid action thereon againſt him, Cc. 

u- To which plea the plartiff demurred, and upon the demurrer 


adgment was given as follows : 

At which day, as well the ſaid plaintiff as the faid defendant, 
y their ſaid attornies, came here; and thereupon the juſtices of 
is court, having viewed the premiſſes, and the ſame being by 
zem fully underſtood, it appears to the faid juſtices here in 
is court, that the ſaid pes of the ſaid G. in ſuch manner and 


and drm as the ſame is above pleaded, and the matter therein con- 
and ined, are not ſufficient in law to preclude the ſaid V. from 
red #9 Jem ſaid action againſt the ſaid George, as the ſaid George 
able is above alledged; therefore it is adjudged that the ſaid V. 


an, re no benefit by his ſaid writ, but that he be amerced for his 
oundleſs claim; and that the ſaid George be therefrom for 
er di ſmiſſed the court. | 

Two juſtices againſi two, were of opinion that the breach was The Caſe. 
J, in well affigned, becauſe the plaint'ff did not ſhew that the plaintiff 
F the vs hindered by the defendant in receiving the ſaid money; therefore 
NM. ove altered the words of the breach, as you may /ee by the words 
ariſh med in italic, ; | 


And the ſaid George, for himſelf, his heirs, executors and Declarati- 


igns, covenanted, promiſed and agreed, to and with the ſaid on in cove- 


d the mulius, his heirs and aſſigns, by the ſame indenture, in the nant 
Jian, nner and form following, (that is to ſay) that he the ſaid — of 
, faid ge, his heirs, executors and aſſigns, from time to time, 2 


made dat all times, during the ſaid term, demiſed by the ſaid in- 
hath, ture, at his and their proper coſts and charges, would well 
n ht d ſufficiently repair, uphold and maintain — ſaid meſſuage 
value | tenement, with the edifices thereon; and all the banks, 
gs bi tes, ditches, bridges and fences thereto belonging, in, by 
A with all and all manner of requiſite and neceſſary repara- 
bus, banking, cleanſing, dreſſing, and fencing, and would 0 
| | the 


(P* 37) denture aforeſaid, entered into the ſaid *tenements, with the 


Covenant. 


the end of the ſaid term peaceably and quietly leave, ſurren. nl 
der and yield up the ſaid premiſſes demiſed by the ſaid inden. 
ture, together with the ſaid edifices, banks, goytes, bridges = 
and fences, well and ſufficiently repaired, banked, cleanſed, 
dreſſed and fenced, as aforeſaid, to the ſaid Cornelius, his heirs, 
or aſſigns, as by the ſaid indenture, am other things may mine | 
fully appear; and the ſaid Cornelivs further declares, that the 
ſaid George, by virtue of the ſaid demiſe, mentioned in the in- 


appurtenances, and was poſſeſſed thereof, during the ſaid term, 
in the faid indenture above-mentioned. ' And altho' the ſaid 
Cornelius hath well and truly performed, fulfilled and kept all 
every of the covenants, grants and agreements above ſpecified, | 
in the ſaid indenture, on the part of the ſaid Cornelius to be per. 
formed, fulfilled and kept, according to the form and effect of 
the {aid indenture; and the ſaid Cornelius alſo alledging, by 
way of prote/tation, that the ſaid George hath not performed, 
fulfilled or kept any of the covenants, grants or agreements 
contained in the ſaid indenture brought into this eourt, on his 

art to be performed, fulfilled and kept, according to the 
wa and effect of the ſaid indenture, the ſaid Cornelius declares, 
that in fact, the ſaid George, being poſſeſſed of the ſaid tene- 
ments, with the appurtenances, in the manner, as above, after- 
wards (to wit) on the twenty-fifth day of March, in the firſt 
year of the reign of his preſent Majeſty, the ſaid meſſuage and 
buildings, and the ſaid banks, (to wit) twenty perches of 
banks, each perch thereof of the price of ten pounds, ten Will 
bridges, each thereof of the price of forty ſhillings, one hun- 
dred perches of fences, each perch thereof of the price of ſou 
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ſhillings, one hundred perches of ditches, each perch thereo! 10 
of the price of four ſhillings, belonging to the ſaid above WY ©< 
demiſed premiffes, were broken down, deſtroyed, conſumed an! WY © 
ſpoiled, and in great decay for want of convenient and necel- n 
ſary repairing and cleanſing thereof; which ſaid meſſuage, hi 
ediſices, banks, bridges, fences and ditches ſo broken down, hi 
conſumed, ſpoiled and deſtroyed, and in great decay, remainel Wl th 
thus unrepaired and not upheld from the ſaid twenty-fifth dy ha 
of March, in the ſaid firſt year to the end of the ſaid tern, ny 
(that is to ſay) till the twenty-fifth day of March, in the third BN 
year of the reign of his preſent Majeſty, ſo that the ſaid Or Wl be 
nelius declares, that the ſaid George, altho' often requeſte!) th 
hath not performed, but broken his ſaid covenant with the fail th 
Ccrnelivs, and hitherto hath, and ſtill doth refuſe to perform the K 
fame; whereupon the ſaid Cornelius declares he is injured and | ö 
endamaged to the value of two hundred pounds; and thereſot 1 
brings his ſuit, Sc. 4 


Lend, 


Covenant. 


London, fl. E. W. late of, Sc. was ſummoned to anſwer A declara- 
to J. H. in an action that he perform to him the covenant, Sc. don in co- 
And whereupon the ſaid J. by . L. his attorney, declares, ina 
That whereas the city of London is an ancient city, in which jnrure 
faid city there is, and time out of mind hath been ſuch an an- of appren- 
cient cuſtom uſed and approved of (that is to ſay) That every ceſhip. 
infant, being of the age of fourteen years, and upwards, and — 
within the age of twenty-one years, which puts himſelf an ap- OY 2 
prentice to any perſon, being a citizen, and living within the city of 
ſaid city, for the term of ſeven years or above, to be inſtructed London. 
in the art of ſuch a citizen, and to abide with him after the Setting 
manner of an apprentice, for the ſaid term of ſeven years, or a- 3 
bove agreed between them ; and by his indenture, with his ſeal ; 
ſealed and enrolled in the court of our Sovereign Lord the 

King, holden at the Guild-all of the ſame city, within *one [P* 58] 
year and one day after the date of the indenture aforeſaid, be- P 
fore the Mayor of the ſaid city, for the time being, covenants 

with his maſter to ſerve his ſaid maſter, after the manner of an 
apprentice, during the ſaid term of ſeven years, or more, agreed 


—_ re. 

F , n © And Lad — — 99 
* by P =” PF 3 * 5 . e 8 5 * 

* F q yo * q 4 ®» * 0 5 1 PF 7 » £46 1 A «4, tor TSA p 

ERC. NDS e - 4s 
" * q [IS ky 18 3 - * — 
i _ g 4 2 $ 
> 


— on between the ſame apprentice and his maſter, is holden and 
1 bound to ſerve ſuch his maſter, after the manner of an appren- 
* tice, during ſuch term agreed on as aforeſaid: And if ſuch an 


apprentice, by his ſaid 1ndenture, covenants with his ſaid maſ- 
ter, that he during the term agreed on between him and his 
ſaid maſter, will well and truly ſerve his ſaid maſter, as well 
in his art as in other his lawtul and honeſt commands, where- 
ſoever to be done; and that he will not abſent or eloin himſelf 
from his ſervice, but will in all things, as a good and faithful 
ſervant, behave himſelf rowar!s his ſaid maſter, during the 
term agreed on between them: And if the apprentice ſhall do 


t 
= to the contrary thereof, and ſhall not ſo well and faithfully, du- 
ark ring the ſaid term of feven years, or more, agreed on between 


him and his maſter, ſerve his ſaid maſter after the manner of 


— his apprenticeſhip, that then the maſter of ſuch an apprentice 
nel {ball have ſuch remedy againſt his ſaid apprentice, as he would 
/f have if ſuch an apprehtice had, at the time of making of his 
en indenture aforeſaid, been of the full age of twenty-one years 
hird or more. And the ſaid . further declares, that the ſaid E. 
Cr being within the age of twenty-one years, (that is to ſay) of 
ted) the age of fiſteen years, on the twenty-ſecond day of Fune, in 
(aid the ſixth year of the reign of our Sovereign Lord the King, 


that now is, at London, in the pariſh of the Bleſſed M ry, &c. 

by his certain indenture made between him and the ſaid J. of 

the one part, and the ſaid E. of the other part, (the other part Th, u. 
whereof, ſealed with the ſeal of the ſaid ZE. he the faid FJ. dentures of 
brings here into this court, the date whereof is the ſame day appren- 
and year) covenanted with the ſaid F. H. &c. (as in the inden- e p. 
tute) 


Averment 
of per for- 


mance on 


the part of indenture aforeſaid, above ſpecified, on 


the plain- 
titt. 


The 
breach. 


(P* 39) 


Covenant. 


ture) as it may by the ſaid indenture more fully appear; which 
ſaid indenture, within one year and one day next after the date 
thereof, that is to ſay, 2 a day and year) was enrolled d 
record, before the Right Hon. Sir R. B. Knt. then Lord May 
of the city of London, at the Guild- hall of the ſame city. An 
the ſaid F. further declares that he is, and at the time of mak. 
ing of the indenture aforeſaid, was a citizen and haberdaſhe 
of London, and inhabiting within the ſame city, and hath 
from the time of making the indenture aforeſaid, hitherto oc- 
cupied the art of a brazier. And the ſaid J. further declare, 
that he hath well and faithfully performed, fulfilled and = 


all and fingular the covenants, articles and 8 in 


e 


is part to be 
performed, fulfilled and kept, —_— to the form and effed 8 
of the indenture aforeſaid, alledging, alſo, by protelation, that 


the aforeſaid E. hath not performed, fulfilled or kept any of MP" 
the covenants, articles or agreements in the indenture afore LC 
ſaid, above ſpecified, on his part to be 2 fulfillel he 
and kept, according to the form and effect of the indentur WP" 


aforeſaid. In fact the ſaid J. avers, that the ſaid E. after the 
aforeſaid feaſt of the Purification of the Bleſſed Virgin Mar, 
in the fixth year aboveſaid, and before the end of *the fa 
term of nine years in the aforeſaid indenture, above ſpecified, all 
(that is to ſay) on the ſecond day of February, in the ſeconl 
ear of the reign of ou- Sovereign Lord the King, that not 
is, at London, in the pariſh and ward aforeſaid, departed fron i 
the ſervice of him the W without the licence of him h 
ſaid J. his ſaid maſter, and did utterly refuſe further to ſere 
him the ſaid J. in his art aforeſaid, contrary to the form and 
effect of the 1ndenture aforeſaid ; and ſo the ſaid Z. (althoup 
often times required) hath not performed the covenant afo WF ©”. 
ſaid, inaſmuch as the ſaid Z. hath not abode and dwelt wii 
the ſaid J. and ſerved him in the ſaid art of a brazier, a1" 
ſervant, according to the law and form of the ſtatute in ſud Dro 
caſe made and provided, from the feaſt of the Purificatin {A | 
ine Bleſſed Mary, then next following the date of the indentur 
aforeſaid, until the end and term of one whole year, and f 
from year to year, until the end and term of the aforeſaid nit 
years, from thence next following, and fully to be complet 
and ended, but hath broken his id covenant, and hithem * 
hath, aud ſtill doth refuſe to perform the ſame ; whereupon W 
ſaid J. declares that he is injured and endamaged to the vali 
pf tony pounds; and GET he brings his fait, &c. 
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Paſch. 24 Car. 2. Roll 180. 2 Saundk 
3 Keb 40 
WaLToON againſt WATER Housx. e 


London, N. Be it remembered, that on Medneſday next after A declara- 
15 days from Eaſter day, this ſame term, Thomas Walton, Gent. tion in an 
ſon and heir of his late father, deceaſed, one of the clerks of àction of 
Sir Rebert Henly, Knt. chief clerk to our Sovereign Lord the 75 ere 
King, aſſigned to inroll pleas in the Court of our ſaid Sovereign repairs, 
N . the King, before the King himſelf, according to the libei- brought by 
ies and privileges for ſuch chief clerk and his clerks, uſed and on _ 
* of in the ſame court, for ſo long a time that there is e 4 org 
o remembrance of any man to the contrary, came before our upon a co- 
ſaid Sovereign Lord the King at Meſlminſter, in his own perſon, venant to 
ind then brought here into this court of our ſaid Sovereign his father. 
Lord the King, his bill againſt Jaſper Waterhouſe, Gent. one of Loe _ 
he clerks of Sir Thomas Fanſhah, Knt. coroner and attorney to dum 
pur ſaid Sovereign Lord the — in his ſaid Majeſty's court, 
before the King himſelf perſonally preſent here in this court, 
n an action for a breach of covenant, and there are pledges for 
he proſecution, (namely) Jom Doe and Richard be; which The decla- 
aid bill follows in theſe words, ff. London, ſf. Thomas Walton, on. 
ent. ſon and heir to Thomas Walton, (a) deceaſed, one of the 

lerks of Sir Robert: Henley, Knt. chief clerk of our ſaid Sove- 
eign Lord the King, aſſigned to inroll pleas in the court of our 
Wovcreign Lord the King, before the King himſelf, according 

d the liberties and privileges for ſuch chief clerk, and his 
lerks, uſed and approved of in the ſame court, for ſo long a 
Ime as that there is no remembrance of any man to the con- 
ary, came (b) before our ſaid Sovereign Lord the King, at 
ffiminfler, in his own (e) perſon, complains of Jaſper Maler- 
ouſe, Gent. one of the *clerks of Sir Thomas Fanſhaw, Knt. | 
roner and attorney of our ſaid Sovereign Lord the King, in (P“ 40) 
is faid Majeſty's court, before the King himſelf, perſonally 
reſent here in this court, in an action for a breach of cove- 
ant for this cauſe (namely) that whereas the ſaid Thomas 
alion, the father in his life-time, (to wit) on the eleventh day 
Auguft, 1656. was ſeiſed of and in a meſſuage, with the ap- 
rtenances, ſituate, lying and being in the parith of St. Brideet, 
as St. Bride's, London, in the ward of Farringdon without, in 
5 demeſne, as of a fee; and being thus ſeiſed thereof, he the 
d Themgs Walton, the father, (when alive) namely, on the 
id twenty-fourth day of Auguſt, in the ſaid year of our Lori 


1656, 


3) His late ſather.— (b) the word came is nat in tho origin /].— 
proper. 


Setting 


forth tne 


Covenant. 


indenture, 1656, at London aforeſaid, in the faid pariſh and ward, by ar 

bearing indenture then and there executed between the ſaid Thomas, by 

date the the name of Thomas Walton, of the pariſh of St. Giles in th 

ee _ Fields, in the county of Middle/ex, citizen and ſadler of Linden, 

ee of the one part, and the ſaid Za/per, by the name of Faſpy 

1656. ' Waterhouſe, of Staple's Inn, Holborn, in the ſaid county, Gent, 

of the orher part, which other part of the indenture (ſealed 

with the ſeal of the ſaid Faſper) the ſaid Thomas, the ſon, bring 

into this court (bearing date the tame day and year) demiſed MF" 

granted, and to farm let to the ſaid Jaſper Waterhouſe, the 

The cove- meſſuage atoreſaid, with the appurtenances [reciting the dd 

nant to re- ith this covenant]. And the ſaid Faſper Waterhouſe, for hin- 

Fes ſelf, his executors, adminiſtrators and aſſigns, and every of 

them, by the ſame indenture, covenanted, promiſed and granted, 

to and with the ſaid Thomas Walton, the father, his heirs and 

aſſigns, in manner and form following, (that is to ſay) that ke 

the ſaid Faſper Waterhouſe, his executors, adminiſtrators au 

aſſigns, ſome or one of them, at his or their, or ſome of thei 

own coſts and charges, would well and ſufficiently ſuppon, 

uphold, maintain and keep, and againſt wind and tempeſt make 

defenſible the ſaid meſſuage or tenement, and all other the 

premiſſes granted by the indenture aforeſaid, in, by and vid 

all, and alf manner of needful and neceſſary reparations a, 

amendments whatſoever, when, where, and as often as ne ü. 

ſhould be or require, during the term demiſed by the indentur 

aforeſaid; and would alſo, at his and their like coſts an 

charges, during the term demiſed, as aforeſaid, pave, repai, 

ſcour, cleanſe and amend, all and ſingular the pavemen 

widraughts, ſewers, ſinks and gutters, of and belonging to d 

ſaid demiſed tenement, as well within the ſaid meſſuage 5 

without; and the pales before the door, together with the brick 

wall in the yard, and backſide joining to the ſquare, th 

when, and as often as need ſhould be or require, and woll 

And to At the end of the ſaid term of twenty-one years, or oth 

leave the Tooner determination of the ſaid indenture, which ſhould fir 

ſaid pre- happen, peaceably and quietly ſurrender and yield up the p 

miſſes well miftes aforeſaid, thus well and ſufficiently repaired, 5 

3 paved, ſcoured and cleanſed in every particular; and all t 
:c. at the . ; 

end of the glaſs- windows, with the ſhutters thereof, well and ſufficient 

Term. glazed and amended; together with all ſuch ſheds and par 

tions as ſhould then afterwards be built on any part of ! 

remiſſes demiſed by the indenture aforeſaid : as by the ſi 

indenture, among other things, it doth and may more fully u 

P- 1 at large appear, by virtue of which demiſe, the f 

4+ Juſber entered into the ſaid meſſuage, with the appurtenand 

(the reverſion thereof belonging to the ſaid Thomas Wal 


Covenant. 


he father, and his heirs) and he the ſaid Faſper, being thus That Jaſ- 
poſſeſſed, as aforeſaid, of the ſaid meſſuage, with the appur- per enter- 
enances; and the ſaid Thomas Walton, the father, being ſeiſed e, gs 
f the reverſion of the meſſuage aforeſaid, in his demeſne, as by rms: 
pf a ſee, he the ſaid Thomas Walton, the father, afterwards, the demiſe. 
to wit) on the 20th day of Sept. in the 20th year of the reign That Tho- 


f his preſent Majeſty at London aforeſaid, in the ſaid pariſh was Wal- 


.d ward, died ſeiſed of the reverſion of and in the ſaid meſ. 277 he 
ed, uage, with the appurtenances, after whoſe deceaſe the ſaid died. 
" * with the appurtenances, deſcended to the ſaid Thomas, 


he ſon, as ſon and heir to the ſaid Thomas, the father, whereby 
he ſaid Thomas the ſon, became ſeiſed of the reverſion of the That the 
aid meſſuage, with the appurtenances, in his demeſne as of a premiſſes 
e; and the ſaid Thomas, the ſon declares, that in fact, he the deſcended 
aid Themas the ſon, being thus ſeiſed, as aforeſaid, of the 8 
eſſuage aforeſaid, with the appurtenances; and the ſaid Fable. 8 
aterhouſe, being poſſeſſed, as aforeſaid, of the faid meſſuage, 

ith the appurtenances, afterwards, — on the Twenty- 
PO" inch day of September, in the twentieth year aforeſaid, the ſaid 


* eſſuage, with the appurtenances, were totally thrown down 
1 nd fell to ruin; and the ſaid Jaſper did not ſufficiently repair, 
ow. pport, uphold or maintain the meſſuage aforeſaid, with the 
* ppurtenances, with needful and neceſſary reparations and 


mendments; but on the day and year laſt above mention'd, 
d continually ever fince, permitted the meſſuage aforeſaid, 
ith the appurtenances, to be totally ruinous and broken down, 
ntrary to the intent and purport of the covenant aforeſaid, of 
ge ſaid Jaſper, in that particular. And the ſaid Thomas, the 
dn, declares, that the Rid Faſper, though often required, Sc. 
ath not performed his covenant aforeſaid, to the ſaid Thomas, 
ge ſon, (£9 hath thus broken the ſame, in that inſtance ; and 
cherto hath, and ftill doth altogether refuſe to perform the 
me to him, to the damage of the ſaid Thomas, the ſon, 


| 1 ee hundred pounds; and thereupon he brings his ſuit, Sc. | 

ri "WH 4:2 the ſaid Jaſper, in his own perſon comes and defends Plea tha 
[NE 1 e force and injury when, Sc. and ts that the ſaid Thomas . the 
Pp allen ought not to have his ſaid action againſt him, becauſe 3 
** Vers, that after the demiſe of the meſſuage aforeſaid, made jaſper. 
* ble faid 7aſper, by the ſaid Thomas Walton, the father, in and before 
A by manner as above; and before the ſaid meſſuage was broken epremil- 
3% and became ruinous (namely) on the twenty-feventh day c tent 2 
R ll ; March, in the ſeventeenth year of the reign of his ſaid pre- NET 
= c t Majeſty, at Londen aforeſaid, in the ſaid pariſh and ward, 

{ne 7 the ſaid Faſper, granted and aſſigned, to one George Fokn/on, If, 
Wy it. his executors, adminiſtrators and aſſigns, the meſſuage _ n 1 


reſaid, wich the appurtenances; and all the eſtate, right, Ggnes lis 
e and term of years, of him the ſaid Jer Waterhouſe, of tm to 
and George 

Joann, 
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By virtue 


aſſignment 
Jobe 
non 
entered, 
and ons 
{Ifled. 
And that 
the pre- 
miſſes were 
burnt 
down by 
the great 
fire of 
London. 
Aud that 
within a 
convenient 
time after 
they were 
repaired, 


Demurrer. And the ſaid Thomas _ that he (notwithſtanding any 


Covenant. 


and in the fame, then to come and unexpired; by virtue of 
which ſaid grant and affignment, he the ſaid George Fohnſin 
*entered into the ſaid meſſuage, with the appurtenances, and 
was poſſeſſed thereof; and being thus poſſeſſed thereof, the 
ſaid Faſper further pleads that the meſſuage aforeſaid, with the 
appurtenances, was afterwards hurnt, deſtroyed, and demoliſhed 
by a great fire, which burnt and conſumed the greateſt part of 
the city of London, and that in a convenient time, after the 
deſtruction of the meſſuage aforeſaid, and before the exhibitin 

of the ſaid Thomas Walton's bill, (namely) on the firſt day ky 
April, in the twenty-firſt year of the reign of his preſent Ma- 
jeſty, the meſſuage aforeſaid, with the appurtenances, were well 
and fufficiently rebuilt, repaired, ſupported, upheld and main- 
tained, with all needful reparations and amendments, and the 
ſame are now in good and ſufficient repair, according to the 
intent and purport of the indenture aforeſaid; and this he is 
ready to verify; whereupon he Prays judgment, whether the 
ſaid Thamas Walton ought to have his 1aid action againſt 
him, Sc. 

Edmund Saunders. 


thing above alledged by the ſaid Jaſper, in his plea) ought not 
to be precluded from having his ſaid action againſt him, be- 
cauſe the ſaid Thomas avers, that the plea aforeſaid, in the 
manner and form as the ſame is above pleaded by the ſaid 
Faſper, and the matter therein contained, are not ſufficient in 
law to preclude the ſaid Thomas from having his ſaid action 
againſt the ſaid Jaber, to which plea the ſaid Thomas is under no 
meceflity, nor in any wiſe bound by the law of the land to make 
anſwer; and this he is ready to verify; whereupon, for want 
of a ſufficient anſwer in this particular, the ſaid Thomas prays 
judgment, and his damages occaſioned by the premiſſes to be 
awarded to him, Sc. And for cauſes of demurrer in this plea, 
the ſaid Thomas, according to the direction of the ſtatute in 
ſuch caſe made and provided, ſhews to and lays before this 


—_=z@&dDaaqw——_yCsc=zr_u_ww wr [ee SN NT on aw en Be be 5 


di 


th 

un eau, Court the following reaſons (namely) that che ſaid Jaſper doth h 
3 — 55 not ſet forth in his ſaid 8 b 2 the ſaid — was - 
murrer. rebuilt, nor doth he ſhew, by his plea, within what certain w 
time the meſſuage aforeſaid was rebuilt after it was ſo burnt 12 

down, ſo that this court might be able to judge, whether it was p: 

rebuilt in a convenient time; and becauſe the plea is uncertain, la 

a negative pregnant, and defective in form, &c. tl 

To which there was a joinder in demurrer, and the plaintiff re 

had judgment ,, and the reporter ſays that the ſame was given as in 5 

4 paſſion, without con ſideration of the matter of lau, whether tht b 

plea was good or 2d. 2 Saund. 422. | | p 


Hill 
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Hill. 29 & 20 Car. 2. Roll 1534. 


| 8 Laxyon againſt Carne and Others, Executors of Ca a. 


' ſoverc1gn Lord the King, at We/tminfler, his bill againſt Roher 


(Pe 43) 
3 


1 Sid. 437. 
7 Vent. Js 


; , „ 
C:rnwall, ſſ. Be it remembered that heretofore, (namely) in i Lev. 294+ 
the term of St. Michael, laſt paſt, Jabs Lanyon, Gent. by Arthur 2 _ 5057 
Fairter, his attorney, came before our ſovereign Lord the King, 2 588, 
at W gſin inſtier, and brought here into the court of our ſaid ay anion 


af Covenant 


Cas ne and 7. Cara, widow, (executors of the laſt will and teſta- ior not pay- 
ment of James Cara, lately deceaſed) in the cuſtody of the {8 51. for a 


H eriot 


r c , . c Re Fa 


Marſhal, Sr. in an action for a breach of covenant ; and there brought 

are pledges for the proſecution (namely) J Doe and Richard againſt an 
Koe; »hich ſaid bill followeth in theſe words, Cormwall, J. Executor 
Tehn Lanyon, gent. complains of Robey! Carne, and Julian Cara, upon an 

widow (executors of the laſt will and teſtament of James Cara 
lately deceaſed) being in the cuſtody of the marſhal of the mar- tator, to 
ſhalſea of our fovereign Lord the King, before the Kiag himſelf, commence 
in an action for a breach of covenant for this cauſe (that is to after the 
ſay) that whereas on the ; 2th day of Feb. in the fifth year of the — of 


CLeaſe made 
to the Tei- 


reign of his preſent majeſty, by an indenture executed at Lance- * 8 
x lan, in the county aforeſaid, between the ſaid Joh Lanyen, by forth the 

- the name of F:hn Lanyon, of Bebreach, in the parith of St. Crett, in Indenture 
d the county of Cera gent. of the one part; and the ſaid of Demiſe 
= James Cara, by the name of James Cara, of the pariſh of - Edgy Te- 
. Levan, in the ſaid county, yeoman, of the other part, which 

5 other part of the indenture, ſealed with the ſeal of the ſaid 

1 James Cara, (when alive) the ſaid John brings into this court, 

: the date whereof is the ſame day and year, he the ſaid John 

g Lanyon, for and in conſideration of the ſum of 240l. of good and 

f lawful money of * England, in hand paid, and ſecured to be, N 

e paid by the ſaid Janes (when alive) to the ſaid John, before "Kot 
a, the ſealing and delivery of the indenture aforeſaid ; and alſo for zn mm 
i divers other good cauſes and conſiderations, eſpecially moving 


1 the faid Jh, Lanyon, demiſed, granted, leaſed and confirmed to 
the ſaid Jumes Cara, (when alive) his executors, adminiſtrators 

and afſizns, all that meſſuage, lands and tenen ents ; together 
with all and fingular the appurtenances, call'd or known by the 
name or names of Tredinia, ſituate, lying and being in the 
pariſh of St. Levan, in the county aforeſaid z and then, or then 
late in the occupation of Wil;iam Cara and William Baynard, 
theit aſſignee or aſſigns, and theretofore demiied by James Trow- 
ren, of St. Crett aforeſaid, deceaſed, to one J Ree, of Pen- 
9, together with all the meſſuages, lands and tenements, 
ouſes, gardens, meadows, paſtures, marſhes, feedings, ways, 

puhe, calements, commons, waters, water-courles, kurze and 
heath, and all other advantages and appurtenances belonging, 
Vor. II. E incident, 


+ la ſome Books called Hangon v Carve, 
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(P bs 44) incident, or any wiſe appertaining to the ſaid premiſſes, or to 
Except the an) patt ot parcel thereof, (the tin and“ tin-works then found 
Tin-work s, and work d, or that afterwards ſhould be found and work'd in ot 
&c, upon the premiſſes, or any part thereof, with free liberty to dig, 
undermine or ſearch for tin and pewter then found, or to he 

found, and to take and carry away the ſame from thence, to- 

gether with all manner of carriages, and all the timber-trees, 

oak, beech and elm, and all other timber-trees whatſoever then 

growing, or that ſhould afterwards grow in and upon the pte. 

miſſes, with liberty to cut down, fell and carry away the ſaid 

trees, as aforeſaid, to the ſaid John Lanyon, his executors and 

aſſigns, excepted and always reſerv'd,) to have and to hold all and 

Ferthe fingular the ſaid meſſuages, lands and tenements, with the ap- 
Term of purtenances, and every part and parcel thereof (except befur: 
Yea. ane excepted) to the ſaid James Cara, his executors, adminiſtrator 
x and age for and during the time and term of ninety-nine 
years, fully to be compleat and ended, if the ſaid James Cara, 

If James ànd Julian Carne, daughter of Robert Carne, of the pariſh of 
and Julian PBuryan, in the county aforeſaid, yeoman, or either of then, 
Cara ſhowid ſhould happen to live ſo long, the ſaid term to commence and 
fo long live. begin upon and after the death of one Sibill, wife of one Millan ecu 
ng Cara, or the reſignation, forfeiture, or other determination of the 
the Death Eſtate of the premiſſes, aforeſaid, granted by the ſaid James Jreu- 
of Sibill en, to the ſaid Fohn Ree, and not before, he the ſaid Jann 
Cara, Cara, his executors, adminiſtrators and aſſigns, Yielding and cov: 
Por acs, Paying yearly, during the term aforeſaid, after the commence WM Cor 
per Ann. ment thereof, to the ſaid Fobn Lanyon, his heirs and aſſigns, th: the 
Rent. yearly rent of forty ſhillings, of lawful money of England, to h Pert, 
paid at the four moſt uſual feaſts or days of payment in the yer 

(namely) the Annunciation of the Bleſſed Virgin Mary, the Nativi) afote 

of St. John Baptift, St, Michael the Archangel, and the Birth « Jam. 


my, — os , 
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* 


And à Ca- our Lord Chriſi, by even and equal portions z and alſo a capo! and | 
e 3 yearly, during the ſaid term, at the feaſt of the nativity of or MW" th 
High Rent, Lerd Chriſt; and alſo Yielding and Paying yearly, and eve. 

7 . 
or Chief year, during the term aforeſaid, after the commencement there Wperto, 
Rent, of, out of the ſaid premiſſes, the annual and yearly high rent ade 
chief reut due to the heirs and aſſigns of Martin Boſi/texve, gen. derte 
And 5 deceaſed z and alſo Yieiding and Vaying three pounds of lawlv pon 
for a Heriot, money of England, ſor the beſt beaſt, bor and in the name of: alue 
Herict or Farliefe, upon and after the ſeveral deaths of them e 
ſaid James Cara, and Julian Cara, and upon, and after there 
ſpective deaths of them, or either of them ; and alſo an Harts clo! 
Journey yearly, in the time of Harveſt, with a man, an horſe a9" / 
guide, for the carrying away of the grain of the ſaid Jobn Lori”: 

8 0 do en, his heits and aſſigns, from the fields to his houſe, upon * 

work... ſonable warning given to them for that purpoſe, as by the ſane be til] 

indenture (amongſt other things) it doth and may more fully av WW / / 
at large appear. And the ſaid Jon Lanyon, alledging ou * 
oy 


Covenant. 


Proteſtation, that neither the ſaid Janes Cara (when alive) nor Proteſta- 
the ſaid Robert Carne, and Julian Carne, after the deceaſe of the**iv2 of the 
ſaid James Cara, have not, nor either of them hath perform'd, fonmlace 
falfi']'d or kept any of the covenants, promiſes or agreements : 
above ſoeciſied in the indenture aforeſaid, on the part of the ſaid 

James Cara, to be perform'd, fulfill'd and kept, according to the 

intent and purport of the ſaid indenture aforeſaid, the ſaid John p- 

* Lonyon ayers, that in Fad, after making the Indenture aforeſaid, Tust 45) 
(namely) en the firſt day of October, in the nineteenth year of tbe died whe 


d reign of his preſent maje/ly, the ſaid Sibill died at Lanceſton afore firſt of Oc« 
id ſaid, in the ſaid county, after whoſe neceaſe the ſaid term of ninety-16er, in the 
id nine years above granted to the ſaid James Cara, tos its commences be pro year 

p- ment and began z and afterwards (namely) on the firſt day of, hs 


Other, in the 2oth year of the reign of his preſent majeſty, at Charks the 
Lancejlon aforeſaid, in the ſaid county, he the ſaid James Caraſecond. 
ſlituted them the ſaid Rebert Carne, and J. Cara, executors ofrit 4e 
his ſaid will, and afterwards, (to wit) on the ſame day and year, and Robert 
and at the place aforeſaid, departed this life z after whoſe de-Carne and 
ceaſe the ſaid Robert and Julian undertook the charge of the ex-J: Cus, 
ecution of the ſaid will, and prov'd the ſame in due form of law def Tar'y 
whereby the ſaid three pounds became due and payable to the That they 
ſaid Jahn Lanyon, for a Heriut or Farliefe, upon the death of the undertook 
ſaid James Caro, according to the intent and purport of the the charge 
covenant aforeſaid ; nevertheleſs the ſaid Robert Carne and 3 5 
Cara, having no regard to the ſaid covenants and agreements in 5 
, the te ſaid indenture, made by the ſaid James (when a 4 on his 

to be pet, have not, nor either of them hath paid to the ſaid Fchn 

yea Len the ſaid three pounds above mention'd in the indenture 

vi) tv icfaid, for a Heriot or Farliefe, upon the death of the ſaid 
Lene, which they ought to have paid, according to the intent 

and purport of the covenant of the faid Fames above mention'd 

ja the indenture aforeſaid z and the ſaid John Lanyon declares, 


ever] het the ſaid. Robert and Julian (altho? often requir'd) have not 
there yperform'd, but have broken the covenant of the ſaid James, 
vt de to the ſaid Jh, in the manner above-mention'd ; and hi- 
„gem We crto have, and ſtill do refuſe to perform the ſame 3 where- 


upon the ſaid 7% declares he is injur'd and endamag'd to the 
alue of ſive pounds ; and thereupon he brings his ſuit, &c. 
10 which there was a Demurrer, and a Joinder in Demurrer, 


the i& The declaration m whence this trar/iation is made, was for a 
Haren, 110 to be due on the death of Jaines, who is eh 

fc e have died in the life time of Sibill Cara, and conſequently * 
n Lay we the commencement of the term; and as that wwas fo, the court 
on ter va; of cpinzon that the Aion did no tlie, for the Heriot could not be 
be lane be commenge ment of the term 3 therefore it may be perceived 
ly 4 ha | lave altered this tranſlation Je as to make the declaration good, 


r which [ refer you to the words f cinied in Italick. 
E 2 | TarGer 
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made his laſt will and teſtament in writing ; and thereby con-Thalames 


— — 


: Covenant. 
(p* 46) ovenan 


| 2Vent. 272. * TARGET againſt LI. ovp. 


1 Middleſex, Ml. Elizabeth Lied, late of the pariſh of St James 

Deferdant's Meſiminſter, in the county aforeſaid, widow, was ſummon'd to 

Ailignees anſwer to MH illiam Target, Bricklayer, in an aQion that ſhe per- 

not permit- form to him a covenant made between the aforeſaid Elizabeth 

2 the and the ſaid Milliam, according to the force, form and effect of 
ainciff to 3 I f 

make a Certain indenturee, executed between the ſaid Elizabeth and 

Drain, pur- William ; and whereupon the ſaid HYi/lham, by WW, Butler his at- 

ſuant to a torney, declares, that whereas by a certain indenture, made and 

RO executed in the pariſh of St. Margaret, Ii gſiminſter, in the county 

eee aforeſaid, on the ſixteenth day of November, in the fourth year 

the Leſſor. of the reign of our late ſovereign lord Fames the ſecond, king of 

| England, &c. between the ſaid Elizabeth, by the name of El:24- 

? beth Ll:yd, (as in the deed) of the one part, and the faid Wil. 

8 liam, by the name of William Jui get, (as in the deed) of the 

45 ej other part, which other part of the ſaid indenture, ſeal'd with the 

| " ſeal of the ſaid Elizaberh, he the ſaid William brings into this 

court, the date whereof is the fame day and year; le is teflified 

that the ſaid Elizabeth, for and in conſideration of the year!y 

rents and Covenants reſerv*d and contain'd in the ſaid indenturec, 

and for divers other good cauſes and confiderations, eſpecially mov 

ing the ſaid Elizabeth thereto, had, and by the ſaid indenture did 

demiſe, grant and to farm let to the Jaid Hilliam, his executors, 

adminiftraters and afſigns, thoſe two meſſuages or tenement, 

and ſmall backfides incloled from the front with piles, ſituate, 

lying and being in arket laue, in the pariſh of St, James's Weſt- 

mir/ler, in the county afore ſaid [menticning the other premitles] 

The Ha- Us fur ard te Hela the ſaid mefſuage and tenements, and all and 

bendum. ſingular the other premilles above demiſed by the ſaid indenture, 

with the appurtenances, to the ſaid William Target, his execu- 

tors, adminiſtrators and aſſigns, from the feaſt day of the Aunur 

cialren cf the Llefſed Virgin Mary, then next following the date o 

the {aid indenture, until the full end and term . 

years, from thence next enſuing, and fully to be complete and 

The Red er ded; Tielding and Faying yearly, duting the ſaid term, to tht 
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£Q@ own 


dendum. ſaid Elrzaberb Lid, her executors, adminiſtrators and aſſigas, in 
the annual rent or ſum of twenty-four pounds, of lawful mone! fu 
of England, at the four moſt uſual feaſt or da ys of payment in tte 2 
year (namely) on the feaſt of the Nativity of St F chn Baptiſ, 9. ab 
Mickael the Archangel, the nativity of cur Lord Chriſt, and the ar ſai 
nurciaticn of the bleſſed Virgin Maty, by even and equal port ons ſai 
and the faid William Target declares, that he the ſaid William lo- an 
get, tor hin ſelf, his executors, adminiiirators and aſſigns, did mi 
the ſame indenture, covenant, promiſe and grant, to and wil 204 

Covenant the ſaid EA ,, her executors, adminiſtrators and afligns, in te Jai 

— Sno e manner and form following, (that is to ſay) that he the ſaid / 


make ſingle lian, his executors, adminiltrators and alligns, within three yea 


Houſes into double Houſes. F 
pe 


Covenant. 


next following the date of the ſaid indenture, - would at his and 

their own coſts and charges, make and build, or cauſe to be made 

and * built the ſaid two meſſuages or tenements, which were (Px 47) 
then fingle into two double ſufficient houſes, containing two 

rooms on a floor; and alſo would at his and their own coſts and 

charges, repair the 7 belonging to the ſaid demiſed premiſſes, 

and would make the ſaid paſſage, as it then was, three feet in 

breadth, and three feet and a half in the clear, the door of the houſe 
excepted, And the faid William further declares, that the ſaid 
Elizabeth, did by the ſame indenture, for herſelf, her executors, 
adminiſtrators and aſſigns, covenant, promiſe and grant to and 

with the ſaid V Target, his executors, adminiſtrators and aſ- Covenant 


d ſizns, in the manner and form following, (to wit) that ſhe the 0 ihe Dos 
od Fl; 7: endant 
* ſaid Elix. her executors, adminiſtrators and aſſigns, would per- and her ac. 


mit and ſuffer the ſaid Milliam, his executors, adminiſtrators and ſig us, to 
alſigas, at his and their own coſts and charges, to make a drain permit the 


to carry off the waſte water from the ſaid houſes into the great Plaintiff 
to make a 


il. main ſewer in $:x- Bell Yard, as it doth by the ſaid indenture, P. ain. 
he among other things, more fully appear, by virtue of which 

he leaſe, he the ſaid William, immediately after the feaſt of the ꝓpat the 
his 


Annunciation of the Blefſed Virgin Mary, then next * the Plaintiff 
date of the ſaid indenture, enter'd iato the tenements aforeſaid, entered by 
with the appurtenances, and was poſſeſſed thereof; and the ſaid 1 of his 
I/i/liam thus being poſſeſſed thereof, he the ſaid Milliam erect- 

ed, built and made a- new the ſaid two ſingle meſſuages or tene- 

ments, with the appurtenances into two double ne > 
(that is to ſay) each containing two rooms on a floor, accotding And made 
to the form and effect of the indenture aforeſaid ; and the ſaid the fingle 
William further declares, that altho' he the ſaid /Fi/};am, well Houles into 


2 and truly kept, perform'd and fulfill'd all and fingular the fle 
tles] covenants, grants and agreements above ſpecihed in the inden- — 
| and ture aforeſaid, on the part of the ſaid William, his executors; 
tures adminiſtrators and aſſigns, to be petform'd and fulfill'd ; nevet- 


theleſs the ſaid Elizabeth being poſſeſſed of a term of twenty 

years, and upwards, then to come and unexpir'd, of and in a 

certain piece of land, and of and in divers ſtables, ſituate, | y- 

ing and being in the pariſh of St, James's, in the county afore- 

ſaid, between the ſaid houſes, built by the ſaid //;//;am, in the 

manner and form aforeſaid z and the above-mention'd main 

ſhore in Six-Bell Yard, and through which the water ought to 

run from the ſaid houſes into the ſaid main ſewer, the the ſaid 
E1.zabeth, after making the ſaid indenture to the ſaid William, as hat the 
above, (to wit) on the 16th day of December, in the year afore- Defendant 
laid, at the pariſh of St. Margaret's Weſtminſler aforeſaid, in the granted « 


tons; faid county, granted, demiſed and aſſigned the ſaid piece of land _ * 6 
1 lar and ſtables aforeſaid, to one Jahn Tomlinſon, his executors, ad- ee 2 


miniſttators and aſligns, for divers years then and yet to come, two Sta- 
2nd unexpir'd, parcel of the term uforeſaid, by virtue of which bies. 
laid grant, leafe and aſſignment, he the ſaid Jobi Tomlinſon, N 5 f 

| | ife- 


Covenant. 


By Virtue life-time afterwards, enter'd into the faid pieces of land and 
of which ſtables, and, was thereof poſſeſſed, and being thus poſfefſed 
the _ J. thereof, afterwards, (to wit) on the firſt day of July. in the year 
and after. Of our Lord 1688, at the pariſh of St. Fames's M eſiminſter, in the 
wards died. County aforeſaid, died inteſtate, being thus poſſeſſed of the pre- 
P#* 48) miſſes, as aforefaid, after whoſe * death, (namely) on the ninth 
Tha t Ad- day of July, in the year of our Lord 1688, adminiſtration 
miniftration of ail the goods and Aale, rights and credits which were the 
was granted ſaĩd John's at the time of his death, was in a legal manner com- 
eee, mitted to one Mary Tomlinſon, late wife of the ſaid Job, by Jahn 
ried to S. Eddeſbury, doctor of laws, lawfully conſtituted commiſſary and 
Carter. official to the reverend perſons the Dean and Chapter of the 
Collegiate Church of St. Peter's Weſlminfler, by which the 
ſaid Mary afterwards, (namely) on the day, and in the year 

laſt mention'd, enter'd into the ſaid piece of lapd and ſtables 

aforeſaid, and was poſſeſſed thereof by virtue of the grant and 
adminiftration aforeſaid z and ſhe the ſaid Mary being thus poſ- 

ſeſſed thereof, afterwards, (namely) on the firſt day of September, 

in the year of our Lord 1688, at the pariſh aforeſaid, in the ſaid 

county, was married to Samuel Carter, whereby the ſaid Samuel 

and Mary enter'd into the piece of land and ſtables aforcſaid, 

That they and were poſſeſſed thereof; and they the faid Samuel and Mary, 
the laid 8. being thus poſſeſſed thereof, they the ſaid Samuel and Mary 
gore would not, but refus'd to permit, and do even now refuſe to 
entered. permit the faid William, at his own cofts and charges, to make 
a drain to carry off the faid waſte water from the ſaid houſes, built 

And would and made new in the manner as above ſet forth, through the aid 
not permit piece of land and ſtable aforefaid, into the ſaid main ſewer, in 
ee ere Siæ- Bell Tard, according to the intent and purport of the ſame in- 
the Drain, dentute, but inflead thereof, contrary t9 the tenor of the faid indenture, 
on the ſecond day of September, in the year af,reſaid, wwhen ſeveral 

workmen were then about and employed by the ſaid William, to mak: 

But diſta1b-@ drain in the ſaid piece of land, ani through the ſaid fables, in the 
ed him pariſh of St. James's aforeſaid, they the ſaid Samuel and Mary, diſ- 
therein. turhed the ſaid workmen in their ſaid work, and threatened them inſuc) 
4 manner that they were afraid ts go on with their ſaid work in making 

the drain aforeſaid, alth? the ſaid Samuel and Mary were on the ſaid 

ſecand day of September, and ſeveral times afterwards, in the year 

efereſaid, requeſied by the ſaid William te permit him to make the ſail 

drain in, and thro' the piece of land and flables aforeſaid ; and alths' 

the ſaid William doth aver that there was no other convenient plac! 

zear the ſaid houſes in any part of any lands or places of which the cid 

Elizabeth, or her a/ſizns were at any time 20 ed of, awhere the ſail 

drain eculd be conveniently made to carry . off thr 

ſaid houſes built by the ſaid William, as aforeſaid, except the ſail 

piece of land, and ſtab le aforeſaid 3 and the ſaid William furthr 

detlares, that the ſaid L. lizabeth bath thus broken her ſaid covenant; 
whereupon the ſaid William declares he is injured and er- 

damag'd to the value of one hundred pounds; and therefore ht 

brings his ſuit, &c, 4 
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Covenant. 


Ard the ſaid Elizateth, by Jabn Tiſſer, her attorney, comes Plea. 
and defends the force and injury when, Cc. and pleads that the 
ſaid William Target ought not to have his ſaid action againſt her, 
becauſe ſhe avers that the ſaid paſſage belon ing to the ſaid pre- 
inifſes demiſed to the ſaid William, leads * the ſaid houſes 
demiſed to the ſaid William, as aforeſaid, in Six- Bell Yard afore- (Px 40) 
* ſaid, in St. Margaret's Weſtminſler aforeſaid, and that a drain to 
carry off the waſte water from the ſaid houſe, into the ſaid main That « 
ſhore, in Siæ-Bell Yard aforeſaid, might have been conveniently Praia 
made in the ſaid paſſage z and that ſhe the ſaid Elizaberh, after 5 
making the aforeſaid leaſe to the ſaid Milliam, as is above-men- ;, the par. 
tion'd, (namely) on the fixth day of Nowember, in the fourth ſage, and 
year of the reign of his ſaid late majeſty, at the pariſh of St, that the 
Margaret's Weſt minſler aforeſaid, permitted and gave free liberty * | 
to the ſaid ///i/liam, at his coſts and charges, to make a drain in fee Liber 
and through the ſaid paſſage, to carry off the waſte water from ty ſo te do, 
the ſaid houſes into the ſaid main ſewer, in Siæ-Bell Yard afore- which he 
taid, whereby the ſaid William, if he thought fit, might have refuied. 
made a drain in and through the ſaid paſſage, for the purpoſe 
aforeſaid, but he altogether refus'd ſo to do; and this ſhe is 
ready to verify 5 wherefore ſhe prays judgment whether the 
laid Millium ought to have his ſaid action againſt her, &&c, 

To this plea there was à demutrer, and a jcinder in demurrerz The Caſe, 
and upæu the argument it was alledged that the plea was inſufficient ; 
for when the Deſendant cavenanted that the Plaintiff ſhould be per + 


mitted to make @ drain fer the demiſed premiſſes to Six-Bell Yard, 


guest his ele; to make it through any part of the Defendant's 


ground that l belween, though the ground were built upon, and 
tough it might be very inconvenient, and there might be ancther 
place to make the drain in ; and ſeveral caſes relating to elections 
Were cited ; as where a teoffment is made of twenty acres of ſuch 
« wood, &C, the feoffee may take twenty acres of which part of the 
wird he pleaſeth, 

But the court Were rather inclined that in this covenant there 
Jvould not be an election to make à drain through the party's lab les 
and buildings, in caſe there were uther places to make it proper and 
convenient in ; far every agreement muſt have a reaſonable conſlruc- 
tion that it may be agreeable 10 and conſylent with the intent of the 
parties ; but no opinion was delivered as ts this point, becauſe 
there were divers exceptions taken to the declaration, ſome of 
which avere fatal, 

Firſt, There was no certain place laid for the houſes demiſed, 
which u ſaid to be lying and being in the pariſh aforeſaid : 

ereas there were two before named, St. Margaret's and St. James's, 
/o it 2was altogether uncertain 3 wherefire it may be ch ſer ved that I 
bave aſcertained the pariſh by the words in italick, page 46. line 25. 

The ſecond material exception was, that the Covenant there 
menitoned is that the Defendant, her executors, adminiſtrators 
and aſſigns, ſhall permit, Ac. and ibe breach is laid that 7 a= 

; Flies 


Covenant. 


fignee would not permit, &c. whereas it appears by the pleading 
that the Alignment was made to Tomlinſon divers years before 
the demile to the plaintiff z and therefore this covenant could nit 
be extended but to the Aſſignees after the demiſe made ; Where- 
fore it may be likewiſe obſerved, I have ſuppoſed the leaſe is Tom · 
linſon to be made after the demiſe te the 3 
* 50) * The third material exception ava, that it is there generally Jaid, 
that Carter and his wife would not permit, Tc. but no ſpecial 
diſturbance ava Aexwn, which ought to be ſet forth in the declara- 
tion, for the court to judge of it z wherefore I bade alte ed the de- 
claration, as may be wſerved by the words printed in Italick, 
Page 48. beginning Line 30. ard therein bave ſer forth a ſpecial 
diſturbance, | 


Dowss againſt CALE 


2 Vent. 11. Middleſex, il. Jeln Cale, late of Lenden, Plumber, Executor 
2 Lev. 264. of the teament of Richard Cale, lately Richard Cale (as in the 
S. C. deed), was ſummon'd to anſwer to Thomas Dea ſe, gent. af- 


ſignee to Thomas Diauſe, his father, Arthur Stanhope, Eſq; fa 

Sir Edruard Refſeter, knt. Jahn Wolftenhelme, Eſq; and J ems to 

Be iſieꝛve, gent. aſſi gpees of John earl of Clare, in an action pr 

phage that he pertorm to them a coveuant made between the ſaid Jh he 
x fog op carl of: Clare and the faid Richerd Cale, in his life-time, ac- Re 
Aﬀi,nee, a- cording to the form and eſſect of certain indentures executed be- at 
gziafian tween them, Ec. and whereupon the ſaid Tm Denſe, by do 
Executor. Thema: Waring his attorney, declares, that whereas the ſaid ſai 
John earl of Clare, on the ninth day of December, 1647, was da 

{ciſed in his demeſrie as of a fee, of and in three meſſuages, ho 

with the appurtenances, in the pariſh of St. Clements Danes, in cal 

the ſaid county of Midl-/jex, and the ſaid Je, earl of Clare, ma 

being fo ſciſed, he the taid John, carl of Clare, afterwards, (to lat 

That = wit) on the ſaid ninth day of December, in the ſaid year of Br 
bas ſeined our Lord 1647. at the faid pariſh of St. Clements Dares, in the the 
in Fee, county aforeſaid, by an Indentnre then and there executed be- un 
tween the ſaid 7%, Earl of Clare, by the name of the Right by 

Hon. J Earl of Clare, of the one part, and the ſaid Richard we 

Cale, in bis life-time, by the name of Richard Cale, of the Pa- ill 

riſh of Sc. Happel, alias St. Brides, Londen, Plumber, of the ul 
Andderraſed other pert (which other part, ſeal'd with the ſeal of the faid Ale 
by lde Niclas, in bis life-time, the ſaid Thomas Dinuſe, now plain- nac 
due, tiff, brings into this court, the date whereof is the ſame day and ree 
year) demifed to the 1aid Kichard the tenements aforeſaid, with ad 

the appurtenances, by the name of all thofe his three Meſſus- {id 

ges or tenements, with the appurtenances, in the pariſh of ted 

dt. Clements Lanes, in the county of Mzddleſex, then or late Lp 

in the tenure or occupation of Eleanor Peirſon, widow, het dae 

aſſignee cr aſlignees, under-tenant or under-tenants, next adjoin- = 

ich 


ing to the welluage or tenement (/ mention the abuttali, as 1 
| | the 


Covenant. 


e deed,) To have and to hold the ſaid thtee meſſuages, tene - 

ments and premiſſes, with the appurtenances, to the ſaid 
Richard Cale, his executors, adminiſtrators and aſſigns, from 

the feaſt of the Nativity of cur Lerd God, next enſuing the date 

of the ſaid indenture, for and during the whole term of forty- Por forty 
one years, from thence next following, and fully to be complete one Years. | 
and ended; yielding and paying therefore yearly, and every Redden- 
year, during the ſaid whole term, to the Aid Earl, his heirs dum. 

Lor aſſigns, the ſum of twenty re of lawful money of (* P 51) 
England, at or in the great hall of the capital meſſuage or e Now of 
dwelling-houſe of the ſaid earl, ſituate in the pariſh of St. Cle Great Bri» 
ments Danes aforeſaid, at the four moſt uſual times and feaſts “in. 

of payment, in the year, (namely) on the Annunciation of the 

Liefſed Virgin Mary, the Nativity of St. John Baptiſt, St. Mi- 

chael the Archangel, and the Birth of cur Lord Chryl, by even and 

equal portions, or within eighteen days after every of the ſaid 

feaſts, the firſt payment thereof to begin and to be made, at and 

upon the feaſt of = Nativity of St. John Baptiſt, next enſuing 

the date of the ſaid indenture, or within eighteen days after the 

ſaid feaſt 3 and the ſaid Richard Cale, for himſelf, his execu- The Cove* 
tors, adminiſtrators and aſſigns, and every of them, covenanted, , 
promiſed and granted, to and with the faid Earl of Clare, his 

heirs and aſſigns, by the indenture aforeſaid, that he the ſaid 

Richard Cale, his executors, adminiſtrators or aſſigns, immedi» 

ately after the date of the ſaid indenture would pull and take 

down all the ſaid three houſes then ſtanding and being upon the 

faid ptemiſſes, and would ereQ, build and ſet up upon the foun- 

dation thereof, at his and their own coſts and charges, three To pull 
houſes as valuable, firm, ſubſtantial and workman like, as to don ſome 
carpenters, bricklayers, ſiniths, plaiſterers or plumbers, glaziers, 3 and 
maſons and painters work, as he the ſaid Richard Cale Fad ee opti 
lately built for himſelf in Fleet-/treet, in the ſaid pariſh of St. in their 
Bridget, alias St. Brides, London, in one of which houſes he Room. 
then dwelt ; and alſo would from time to time, and at all 

times then and hereafter, during the ſaid term of years, granted 

by the ſaid Indenture, at his and their own coſts and charges, 

well and ſufficiently repair, ſupport, uphold, maintain and keep 

ill the houſes and 8 o agreed and covenanted to be 

»uilt upon the ſaid demiſed premiſſes, or any part thereof; and 

elo all and ſingular the ſewers, ſinks, drains and pavements 

nade or to be made, in, by and with all, and all manner of 

reedtul and neceſſary reparations whatſoever, and would quietly 

ad peaceably yield up to the ſaid earl, his heirs or aſſigns, the 

{id demiſed premiſſes ; and the houſes and buildings to be erec- 

id and built, and every of them well and ſufficiently repair'd, 

Ipported, upheld, maintain'd and kept, at the end, or ſooner 
&ermination of forty-one years, as by the ſame indenture it 

dach more fully appear z by virtue of which demiſe he the ſaid 

Richard Cale enter'd into the ſaid meſſuages, with the appurte- 

nances 


[ 

| 

[ 
$ 
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nances demiſed as aforeſaid, and was poſſeſſed thereof, the re. 
That the verfion belonging to the ſaid Earl of Clare, and his heirs ; and 


Leſſee en- he the ſaid Richard Cale, being ſo poſſeſſed of the tenements 
ee _ aforeſaid, with the appurtenances, the reverſion thereof belong. 
ot. 1 ing to the ſaid John Earl of Clare, and his heirs; and he the 
ſaid Richard Cale being ſo poſſeſſed of the ſaid tenements, with 

the appurtenances; and the ſaid % Earl of Clare being 

ſeiſed of the reverſion thereof in his demeſne, as of a fee, he 

the ſaid John Earl of Clare, afterwards, (to wit)on the ſixth 

day of Aug}, in the fourteenth year of the reign of our late 
ſcvereign Lord Charles the ſecond, late king of England, at the 

(P* 52) pariſh of St. Clements Danes aforeſaid, by an indenture then 
That the Land there executed between the ſaid John Earl of Clare, by the 
Leſſor ſold name of the right honourable John Earl of Clare, of the one part, 
e and the faid Arthur Stanhope, Eſq; ſecond ſon to the late right 
Veer. hon, Philip Earl of Cheſterfield, Sir Edward Reſſeter of ds 
merby, in the county of Lincc/n, Knt. John Weolftenhalme of 

Londen, Eſq; and Thomas Briſiewe of Beeſthorpe in the county 

of Nottingham, Gent. of the other part, which one part of the 

ſaid indenture, ſeal'd with the ſeal of the ſaid Earl of Clare, the 

ſaid Tamas Dowſe (the now plaintiff) brings into this court, 

the date whereof 1s the ſame day and year laſt above mentioned) 

for and in conſideration of a certain ſum of money in hand paid 

to the ſaid Earl of Clare, by the faid A. S. E R. J. V. and 

T. B. bargained and ſold to the ſaid A. S. E. R. T. W. and 

T. B. (among other things) the reverſion of the ſaid teneinents, 

with the appurtenances demiſed to the ſaid Richard Cale, as 
aforeſaid, to hade and to Hold the ſaid reverſion to the ſaid 

A. S. E. R. J. W. and T. B. their executors, adminiftrators 

and aſſigns, from the day next after the date of the ſaid inden- 

ture, for and during the term of one whole year, from thence 

next enſuing, and fully to be complete and ended; yielding ard 

paying to the ſaid John Earl of Clare, his heirs and aſſigns, 

at the feaſt of St. Michael the Archangel, next enſuing the date 

of the ſaid indenture, the rent of a pepper - corn (if the ſame 

ſhould be demanded) by virtue of which faid bargain and ſale, 

and alſo by force of a certain act made and publiſhed in the pat- 

liament of our late ſovereign Lord Henry the eighth late King 

By Virtue of England, at M eſimmſter, in the ſaid county of Middleſex, 01 
whereof, the 2 day of February, in the twenty- ſeventh year of be 
eee, reign, for transferring uſes into poſſeſſion, they the ſaid 4. 
Uſes, the E. K. J. M. and 7. B. were poſſeſſed of the reverſion of the (ai 
Bargainees tenements with the appurtenances, the reverſion over thereof bt 
were poſ= Jonging to the ſaid Earl of Clare, and his heirs z and they the (as 
lefled. A.S. E. R. J. W. and T. B. being ſo poſſeſſed of the ſaid reve 
ſion of the tenements, with the appurtenances and the ſaid Eu 

of Clare being fo ſeized of the reverſion thereof. immediate] 

expectant upon the ſaid term of the ſaid A. S. E. R. J. V. us 

T. Bi. in his demeſne, as of a fee, he the ſaid Earl afterwards, (u 


vil) 
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wit) on the ſeventh day of Auguft, in the ſaid fourteenth year of 
the reign of his ſaid late majeſty king Charles the ſecond, at 
the pariſh of St. Clements Danes, in the county aforeſaid, by 
another indenture executed between the ſaid Earl of Clare, of 
the one part, and the ſaid Arthur Stanhope, E. R. J. V. and 
7. B. by the names of He. Cas in the deed) of the other part, the 
ſaid one part whereof ſeal'd with the ſeal of the ſaid Earl, he the The Leſſor 
ſaid Thema: Dowſe brings into this court, bearing date the ſame r*le«ſes the 
day and year, for and in conſideration mention'd in the ſame laberitance, 
indenture remiſed and releaſed to the ſaid A.S. E. R. J. .. 
and T. B. (amongſt other things) his the ſaid Earl's reverſion of 
| the tenements aforeſaid, with the appurtenances, #2 have and 79 
ſald to the ſaid A. S. E. R. F, V. and T. B. their heirs and 
aſſigns for ever, to the uſe of the ſaid 7%, Earl of Clare, for the To che uſe 


t term of his natural life, and after the deceafe of the ſaid Earl, of himſelf 

- to the uſe of the ſaid 4. S. E. R. J. W. and T. B. their exe- for life, 

ff cutors, adminiſtrators and aſſigns, for and during the term of one (P* 53) 
y thouſand years, to be accounted from the date of the ſaid in» 

e denture, fully to be complete and ended, by virtue of which And after 
e ſaid releaſe, and alſo by force of the ſaid ſtatute, for transferring his Deceaſe 
t, uſes into poſſeſſion, he the faid Earl of Clare was ſeiſed of the : 8 
d) reverſion of the tenements aforeſaid, with the appurtenances in his 1% years, 
id demeſne, as of a freehold, for the term of his natural life, the re- Seifin - 

nd mainder thereof limited and expeQant, as aforeſaid, And the thereof, by 
nd faid Earl being thus ſeiſed thereof, he the ſaid Larl afterward, — apes 
ts, (io wit) on the firſt day of July, in the eighteenth year of the e. 
as reign of his ſaid late majeſty, died at the faid pariſh of St. Cle- That Te- 
aid ments Danes, thus ſeifed of his ſaid eſtate therein ; after whoſenant for 
ors death they the ſaid 4. S. E. R. J. V. and T. B. were poſſeſſed of te died 
en- the ſaid reverſion of the tenements aforeſaid, with the appur- — 
nce tenances, for the ſaid term of one thouſand years, and being ſo poſſeſſed of 
and poſſeſſed, they the ſaid A. S. E. R. J. V. and 7. B. after - the term 
zus, wards, (to wit) on the ſeventh day of Juiy, in the twentieth of 1999 
date year of the reign of his faid late majeſty, at the ſaid pariſh of 1 
ame St. Clements Danes, by a certain indenture, then and there ex- 33 
ſale, ecuted between Gilbert, Earl of Clare, and the ſaid A. 8. E. R. granted to 
par- J. V. and 7. B. by the names of the right hon. Gilbert, Eatl che Deere 
Ling vi Clare, the hon. Arthur Stanhope, Eſq. ſecond fon to the late _ oy 
„ 01 right hon. Philip, Earl of Cheſterfield, deceaſed, Sir Edward e oe dne 
f bs Reſſeter of Semerby, in the county of Linceln, Knt. Jabn Melſlen- of the terms. 


bile of London, Eſqz and Thomas Briſtotse of Beeſſbor p in the 

laid county of Nattingham, gent. of the one part, and one Thomas 
Dzufe, father to the ſaid Thomas Doſe, (the now plaintiff) by 
tie name of Thomas Deuſe, of Gray's Im, in the county of 
Viddleſex, gent. of the other part {which ſaid other part of the 
laid indenture, ſeal'd with the ſeals of the ſaid G:/5ert, Earl of 
Clare, A. S. E. R. J. W. and 7. B. he the ſaid Th;mas Dowſes 
(he now plaintiff) brings into this court, bearing date the fame 
day and year laſt above-mention'd, for and in conſideration of a 
Certain 
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certain ſum of money in hand paid by the ſaid Thomas Dauſe, 

the father, to the ſaid 4.8, E. R. J. W. and T. B. grant- 

ed to the ſaid Thomas Dewſe, the father, his executors, admini. 

ſtrators and aſſigns (among other things) the ſaid reverſion of the 

tenements aforeſaid, with the appurtenances, % have and to H 

the ſaid reverſion of the tenements aforeſaid, with the appurtenan- 

ces to the ſaid 7. D. the father, his executors, adminiſtrators and 

aſſigns, for and during all the reſt and reſidue of the ſaid term 

of one thouſand years then to come and unexpir'd, as by the 

The Ten- ſaid indenture doth more fully appear, to which grant he the ſaid 

x for Richard Cale afterwards (namely on the eighth day of July, inthe 

torncd. twentieth year of the reign of his ſaid late majeſty, at the ſaid 

pariſh of St. Clements Danes, attorned and agreed, (he the ſaid Rich. 

ard Cale, then being the tenant of the tenements aforeſaid, with 

the appurtenances, by virtue of the leaſe made to him, as afore- 

ſaid 3) by virtue of which ſaid grant and attornment, he the faid 

* ThemasDewſe, the father, was poſſeſſed of the ſaid reverſion of the 

(P 540 tenements aforeſaid, with the appurtenances, for the remainder # 

The Te- of the ſaid term of one thouſand years. And the ſaid Richard 

nant in Cale, in his life-time, (namely) on the eighth day of Fuly, in the 

Polſefion 20th year of the reign of his faid late majeſty, at the ſaid pariſh 

makes his of St. Clements Danes, made his laſt will and teſtament in wricing, 

male the and thereby conſtituted the ſaid F. Cale, executor, and the ſaid 

Defendant's Richard Cale afterwards, and after the ſaid attornment was made 

facher his. (namely) on the 22d day of December, in the twenty-ſecond 

and de Jear ol the reign of his ſaid late majeſty, died in the ſaid pariſh 

poſſeſſed, Of St. Clements Danes, poſſeſſed of the tenements aforeſaid, de- 

and the De- miſed to him, as above-mention'd z after whoſe death, he tlie 

fendant ſaid Jahn Cale undertook the charge of the execution of the ſaid 

8 che will, and as executor, as aforeſaid, enter'd into the ſaid tene- 
, and : 

entered, Ments, with the appurtenances, and was thereof poſſeſſed ; and 

and waz being ſo poſſeſſed, he the ſaid Thomas Doauſe, the father, being 

poſſeſſed. poſſeſſed of the reverſion thereof as aforeſaid, he the ſaid Themes 

Doauſe, the father, afterwards, (namely) on the twenty-fixth day 

of February, in the thirty-ſecond year of the reign of his ſaid laie 

And the majeſty, at the ſaid pariſh of St. Clements Danes, made and er- 5 

Kererion Cuted his laſt will and teſtament in writing and thereby 5 

made his gave and bequeath'd, (amongſt other things) the ſaid reverſion 

Will, and of the tenements aforetaid, with the appurtenances, to the ſaid 75 

deviſed che Thomas Dowſe, his ſon, (the now plaintiff) for. the term of che 25 


2 as a eds aw ac ed. ES 
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os of the ſaid Thomas, the ſon; and after his deceaſe, then t wk 
if fo. one Thomas Dowſe, fon to the ſaid Thomas N (the now plain. 10 
Life, and tiff) and to the heirs of the body of che ſaid Thomas, the ſon of 1 
after his de- the ſaid I omas (the now plaintiff); and the ſaid Thomas Dow!, 1 
_ to bie the father, conſtituted his ſaid ſon, Thomas Dowſe, (the nos wy 
OY plaintiff) ſole executor of the ſaid teſtament, and atterwards 15 p 
laintiſt his (namely) on the ſixteenth day of April, in the thirty-ſecond yea 5 

;xecutor, aforeſaid, the ſais 7h9mas Dowſe, the father, died at the fas = 
od . parith of St. Clemears Danes, in the county aforeſaid, poſſeſſe 21 . 
Flainuff pro / ed the Will, aud claimed the Teneinent by Virtue of the Bequeſt. N tn 
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of the ſaid reverſion of the tenements aforeſaid, with the ap- 
purtenances, in the manner, as above ſet forth ; after whoſe 
deceaſe the ſaid Thomas (the now plaintiff) namely, on the 
twenty ſixth day of January, in the thirty-ſecond year of the 
reizn of his ſaid late majeſty king Charles the ſecond, prov'd 
the ſaid teſtament, in due form of law, at the ſaid pariſh of St. 
Clements Danes, and undertook the charge and execution of the 
ſaid teſtament 3 and by virtue of the ſaid bequeſt, on the ſaid 


twenty ſixth day of Fan. in the thirty-fecond year aforeſaid, at 

8 the ſaid pariſh ot St. Clements Danes, claim*d the reverſion of the 

{aid tenements, with the appurtenances, by virtue of which 

N ſaid bequeſt, the ſaid TA Detuſe, (the now plaintiff) was 

: poſſeſſed of the reverſion aforeſaid, with the apputtenances, for 

0 the remainder of the ſaid term of one thouſand years z and bein 

| thus poſſeſſed thereof, he the ſaid Richard Cale, being voſſeſſed 

r ol the tenements aforeſaid, with the appurtenances, in the man- proteſtiag 
ner as above ſet forth, altho' the ſaid Thomas Dowſe (the now that the 

p pony hath well and truly obſerv'd, perform'd, fulfill'd and Defendant 

0 ept, all and cingular the covenants, grants, articles and a ree- did not pers 

| ments, ſpecified in the firſt above-recited indenture o OO 

85 miſe, on the part of the ſaid John Earl of Clare, his heirs gn his Part. 

1d and aſſigns, to be obſetv'd, perform*d, fulfill'd and kept, ac · P® 55) 

5 cording to the intent and purport of the ſaid indenture, and 

10 ſuggeſting, by way of Proteſlatim, that the ſaid 7% Cale hath 

; not oblerv'd, perform'd, fulfill'd or kept any of the covenants, 

5 articles and agreements ſpecihed in the ſame indenture, on the 


part of the ſaid Richard Cale, his executors, adminiſtrators and 


aid alſigns, to be oblery'd, perform'd, fulfill'd and kept, according 
. to che form and effect ot the indenture of demiſe aforeſaid, the 


| laid Thomas Denſe, (the now plaintiff) declares, that in fact, 

ing the ſaid Jah Cale, being poſſeſſed, as aforeſaid, after the death greach af- 
of the faid Th:mas Dowe, the father, and before the end of the figned in 
laid tetm of forty-one years granted by the ſaid indenture, permitting 
(namely) on the thirteenth day of September, in the year of our e — 
Lord 1684, at the ſaid pariſh of St. Clements Danes, in the ht of ge. 


county aforeſaid, permitted an houle of the value of two hun- pair. 


r. cred pounds, built upon the ſaid demiſed premiſſes, by the ſaid Ko 
che Rickard Cale, in his life-time, after the ſaid demiſe made to him, The Parü- 
n to as aforeſaid, and during the continuance of that demiſe, to be culart. 

aig altogether thrown down and conſumed, and totally deſtroyed 

* in every part thereof, for want of ſupporting the ſame ; and 

oe the ſaid John Cale, being thus poſſeſſed, as aforeſaid, left Another 


te laid houſe at the end of the ſaid term of fort y-one years, Preach. af. 
which erded at the feaſt of our Lord Chriſt, in the year of our nee 


2 lord 1683, thus thrown down, conſum'd, and totally deſtroy'd, rt 
120 contrary to the intent and purport of the ſaid covenant, in that 
eſſe particular z and that the ſaid John Cale, being poſſeſſed, as Another 


avreſaid, after the death of his ſaid father, and during the ſaid Breach uf 


term of fort y-one years, (namely) on the tenth day of May, N wane of 


the Repair 
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the twenty-fourth year of the reign of his ſaid late majeſty, 
and continually afterwards, until the end of the ſaid term of 
ſorty-one years, ſuffer'd the pavement of a yard, part of the 
above demiſed premiſſes, to be broken up, waſted and in great 
decay, for want of repairing thereof, whereby the rain and 
other water coming into the ſaid yard, for want of repairing 
the ſaid pavement, deſcended from the ſaid yard, in and up- 
on the walls, and an oaken floor of the cellar, part of the above 
demifed premiſſes, ſo that the walls and oaken floor became pu- 
trißed and rotten, by the water; and that the ſaid John Cale 
left the faid pavement ſo broken up and waſted, and in great 
decay, and the faid walls and oaken floor ſo putrified and rot- 
ten, for want of repairs thereof, at the end of the ſaid term of 
41 years, Contrary to the form and effect of the ſaid covenant 
in that particular; and that the faid Fohn Cale, being thus poſ- 
ſeſſed. as aforeſaid, after the death of his ſaid father, and during 
the faid term of forty-one years, (namely) on the firſt day of 
O&eber, in the year of our Lord 1688, ſuffer'd the tiles, laths, 
windows and plaiſter walls (that is to ſay) 10,060 tiles, 10,000 
laths, 200 foot of window, and 100 rod of plaiſter walls of the 
ſaid four other houſes, built upon the demiſed premiſſes, by the 
| faid Richard Cale, in his life-time, after the ſaid demiſe thereof 
made to him, as aforeſaid, and during the continuance of that 
(P# 56) demiſe, to be broken down and in great decay, for & want of te- 
pairing thereof, and at the end of the ſaid term of forty-one 
years, the ſaid Jobn Cale left the ſaid tiles, laths, windows 
and walls thus broken down, waſted, and in great decay, for 
want of repairing theteof, contrary to the form and effect of the 
ſaid covenant in that particular; and the faid Thomas Demio, 
And thus (the now plaintiff ) declares that the ſaid F;bn Cale hath nct 
the Cove- perform'd, but broken the covenant aforeſaid, mentiou'd in 
CE the faid firſt above indenture of demiſe in this particular ; and 
" hitherto hath, and ftill doth refuſe to perform the ſame to 
the ſaid Thomas Dowſe ; whereupon the ſaid Themas Dow/e, 
(the now plaintiff) declares he is injut'd and endamag'd to 
the value of three hundred pounds; and therefore he brings his 
ſuit, Sc. And the ſaid Thomas Dowſe, (the now plaintif) 
Proſert of brings into this court the letters teſtamentary of the ſaid 757 
the Will. mas Dcay/e, the father, wherehy it ſufficiently appears to this 
court, that the ſaid Thomas, (the now plaintiff ) is executor of 
The De- the taid teſtament, and hath the adminiſtration thereof, Cc. 
ee And the ſaid John, by Jehn White his attorney, comes 
8 defends the force and injury when, Ec. and pleads thit 
ſpecially to the ſaid Thomas Doeuuſe, the ſon, ought not to have his ſaid 
each action againſt him, becauſe he avers that the ſaid Richard Cal, 
323 aſ- in his lifetime, after making the indenture aforeſaid, firſt above 
b ned. mentioned, pulled down all the ſaid three houſes, which 2 
the ſaid time of making the ſaid indenture, were ſtanding and 
being upon the ſajd demiſed premifes ; and made, 7 
| 20 


and built a- new three other houſes upon the ſaid foundation, 


down had been built of the ſame bigneſs as the ſaid three 
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in the ſame place where the ſaid three houſes ſo pulled 


houſes had been z and that he the ſaid John Cale, after 

the time of the death of the faid Richard Cale, from time 

to time during the ſaid term of 41 years, well and fuf- 
ficiently repaired, upheld and maintained all the ſaid three 

houſes, with the appurtenances z and that at the end of forty- 

one years, he ſurrendered and left the ſaid three houſes 

newly built, and every of them thus well and ſufficiently 
repaired, upheld and maintained, according to the form of 

the covenant aforeſaid, in that behalf, and he thereof puts ,, jq,. 
himſelf on the country; and as to not repairing the pave- tendered 
ment of the ſaid yard, the ſaid Jon pleads that he the ſaid but not ta- 
Tobn did not ſuffer the pavement of the yard aforeſaid, to be ken- 
waſted or in decay, for want of repairing thereof, nor leſt 

the pavement and walls, and oaken floor aforeſaid, or any 

part thereof, at the end" of the ſaid term of forty-one years, 

to be broken down, waſted or in decay, for want of repairing 

thereof, in ſuch manner and form as the ſaid Thomas above 

declares againſt him, and thereof he puts himſelf on the coun- 

tryz and the ſaid Thomas docs likewiſe the ſame. And as to Another 1c 
his ſuffering the tiles, laths, windows and plaiſter walls, men- ſue tender- 
tioned in the declaration aforeſaid, to be broken down and ed. 

waſted, for want of repairing thereof, the ſaid Joh pleads 

that he the ſaid John Cale did not ſuffer the tiles, laths, win- 

dows and plaifter walls, or any part thereof, to be broken 

and waſted for want of repairing thereof; nor did he at the 

end of the ſaid term of forty-one years *“ leave the ſaid tiles, P 57) 
laths, windows and plaiſter walls, or any part thereof broken 

down, waſted or in decay, for want of repaiting thereof, in 

ſuch manner and form as the ſaid Thomas above declares , thitd jr. 
againſt him; and thereof he puts himſelf on the country ; ſue tender- 
and the ſaid Thmymas does likewiſe the ſame, ed, 

And the ſaid Thomas Dowſe, the ſon, replies that the plea Demurrer 
aforeſaid, of the ſaid John Cale, as to breaking the cove- to firlt Part 
nant aforeſaid, in leaving one houſe built, as aforeſaid, by of the Plen. 
the ſaid Richard Cale, in his life-time, after the demiſe made 
to him, as aforeſaid, and during the continuance of that de- 
miſe, upon the ſaid demiſed ptemiſſes, ſo thrown down, con- 
lumed and totally ruined, as the ſaid Thomas, (the now plain- 
tiff) declares thereupon ; and the matter contained in the ſaid 
plea are not ſufficient in law to preclude the ſaid Thomas 
D7yſ-, (the now plaintiff) from having his ſaid action againſt 
him the ſaid Jon Cale ; and that he the (aid Themas Dowſe 
's under no neceſſity, nor any wiſe bound by the law of the 
land to make anſwer to the ſaid plea in this particular, in 
the manner and form as the ſame is pleaded z. and this he 
's ready to verify; whereupon he prays judgment for our 
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of a ſufficient plea in this particular; and that his damage, 


occaſioned by the breach of the ſaid covenant in this par. ) 

ticular may be awarded to him, &c, 1 

The Caſe, To which there was a Joinder in Demurrer, and upon the t. 
| wy ent. argument the ſole Queſtion was upon this covenant, whether 0 
: the defendant being obliged only to build three houſes z and th 
having built one more, the covenant did not bind him 10 a 

repair and deliver up that houſe well repaired, as well a i th 

thoſe which were agreed to be built; and the court were a 

of opinion that the covenant did extend to the other houſe * 

as well as to the three which were agreed to be built; fur ſd 

in the laſt covenant, which is to deliver up well repaired, ref 

tis Dia præmiſſa ac Domes & Edificia ſuperinde fore ered" the 

which is general z and 'tis the rather ſo to be taken, becauſe ah 

in the firſt covenant for keeping in repair, during the term, 'ti * 

the houſes agreed to be built, which words agreed to be bull, * 

are left out in the laſt covenant, which the court took to be ſam 

a diſtin covenant, | oy 

Rekeby doubted, it ſeeming to him to be all as one coye- and 

nant, and ſo all the ſubſequent matter concerning leaving the i 

houſes well repaired, ſhould be reſtrained and underſtood of . 

thoſe agreed to be built ; but judgment was given for the plain» 7 

tiff upon the reaſons aforeſaid. as 

It was alſo objected on the part of the defendant, hu e 

Dauſe, (the plaintiff ) was not an aſſignee in this caſe to briug May 
covenant z for that the term in the reverſion was deviſed s © 

hign for life only and if he died within the term, then b 

his firſt ſon, Cc. aw 

'To this it was anſwered, that the deviſe of the term to hin, ate, | 

paſſed the whole eſtate, and the remainder to the for was but * 

a poſſibility and an executory deviſe. 1 

(FP 38) * Tovey againſt Prrcuxk. = 
2 Vent, h i 
8 Middleſex, f. Tuma Pitcher, late of Weſtminſter, in the — 
againſt an County aforeſaid, gent. aſſignee of Sſanna Gill, executtix d heret 
Aﬀignee the laſt will and teſtament of Richard Gill, lately namel TA 
of an Exe- Nichard Gill, of the pariſh of St. Martin in the Fields, aforeſaid, atil 
gs vintner, was ſummoned to anſwer to Chriſtian Tovey, int ene 
action that he perform to her a covenant made between the fail im tb 

Chrijiian and the ſaid Richard, in his life-time, according to tit 1. 

force, form and effect of certain indentures executed betwen —_ 

them, and thereupon the ſaid Chriſtian, by Charles Draper, het id im 

That the àttorney, declares, that whereas ſhe the ſaid Chri/liang was d Ge 
Plaintiff the fifteenth day of Juh, in the year of our Lord 1680, 200 ad ex 
was poſſeſ= ever ſince hath been, and now is poſſeſſed of two meſluag* ompy 
ſed of a with the appurtenances, in the pariſh of St. Martin in the Fit indter 
OM ” in the county of Middleſex, for a long term of years, ii 2, an 
in = and yet to come, and being thus poſſeſſed thereof, ſhe tk eteſo 


ſaid Chrijiian, afterwards, (namely) on the fifteenth da; 0 
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Fly in the year of our lord 1680. at the ſaid pariſn of St. Mar- 
tin in the Fields, in the ſaid county of Middleſex, by an inden- Ang by an 
ture made and executed between the ſaid Chriſtian, y the name ladenture 
of Chriflian Tovey, of the pariſh of St. Martin in the Fields, > ray Ang 
the one part, and the ſaid Richard Gi, by the name of Rich-,- : 
ard Gill, of the pariſh of St. Martin in the Fields, vintner, of 
the other (which other part, ſeal'd with the ſeal of the ſaid 
W Richard, the the ſaid CAriſtian brings here into this court, 
de date whereof is the ſame day and year,) for and in con- 
ſideration of the annual rents and covenants therein after 
reſerved, mentioned, and contained in the ſaid indenture, on 
the tenants and leſſees part and behalf to be paid, done and 
performed, demiſed, granted, 'and to farm let unto the ſaid 
Richard, his executors, adminiſtrators and aſſigns, all that 
front-meſſuage or tenement, with the appurtenances, as the 
ſame then were in the occupation of the ſaid Richard, called 
or known by the name or ſign of the Fleece, ſituate, lying 
and being in St. Martin's Lane, in the pariſh of St, Martin 
in the Fields, with the room fituate upon the gate-way, lead- 
ing into Moor's Yard, which ſaid meſſuage or tenement abut- 
teth weſtward upon St. Martin's Lane aforeſaid, eaſtward upon 
ta back meſſuage or tenement thentofore demis'd, northward 
upon a meſſuage or tenement then in the occupation of Ra/ph 
Mayor, coach-maker, and on the ſouth, upon a meſſuage or 
tenement in the occupation of Deowsall Cumpbel, taylor, 
nd alſo all that back meſſuage or tenement, with the appur- 
enances z then alſo in the occupation of the ſaid Richard, ſitu- 
ate, lying and being on the eaſt ſide of the ſaid front meſſuage or 
enement, and fronting Mears Yard aforeſaid together with 
ll ways, paſſages, lights, eaſements, waters, water-courſes, 
rofits, commodities and advantages whatſoever to the ſaid 
neſſuages or tenements, or any of them belonging, or in any 
iſe appertaining for him the faid Richard, his executors, ad- 
iniſtrators and aſſigns, to have and occupy the ſaid front 
neſſuage or tenement “ and premiſſes, wich the appurtenances pa 
hereto belonging, from the Feaſt of tb Annunciatian of the ( 59) 
lefſed Virgin Mary, before the date of the ſaid indenture, 
ntil the full end and term of twenty-one years, from thence 's —— 
ert enſuing, and fully to be complete and ended ; and alſo for % Parr 
um the ſaid Richard his executors, adminiſtrators and aſſigns, Tue Term. 
0 have and occupy the ſaid back meſſuage ot tenement, and 
temiſſes, with the appurtenances thereunto belonging, from 
nd immediately aſter the end and expiration of a former leaſe 1 
eteof made to James Supple, which (aid leaſe would determine wy Tom 
ad expire on or before * year of our Lord (according to the as to the : 
omputation uſed in England) 1681. unto the end and term of other Part. 
meteen years, and a quarter of a year from thence next enſu- 
& and fully to be complete and ended; ee, and paying 
trefore yearly and every year, during fo long cime of the The Red- 
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firſt term of years, as the ſaid leaſe made to the ſaid Fae, 
Supple, ſhould continue to the ſaid Chri/tien, her executors, ad. 
miniſtrators and aſſigns, the annual rent or ſum of thirty-five 
pounds, at the four moſt uſual feafts or times of payment in 
the year, (to wit) the Nativity of St. Fobn the Baptifl, &. 
Michael the Zrchangel, the Birth of our Lord God, and the A. 
nunciation of the Bleſſed Virgin Mary, by even and equal por. 
Reddendum tions 3 and alſo yielding and paying therefore yearly, and ever 
_ on year, to the ſaid Chriſtiun, her executors, adminiſtrators or af. 
r Part. 2 : | ke 5 
ſigns, during the laſt mention'd term, after the end and expir:- 
tion of the ſaid leaſe made to the ſaid James Swupple, the an- 
nual rent of forty pounds of lawful money of Inglaud, at the 
four moſt uſual feaſts' or times of payment 1n the year, (to wit) 
the Birth of aur Lord God, the Annunciation of the Bleſſed Virgin 
Mary, the Feaſt of the Nativity of St, Jobn the Baptiſt, and St, Mi. 
chael the Archangel, by even and equal portions z thehrit payment 
thereof to begin and be made on ſuch of the ſaid feaſts as ſhould 
firſt and next happen after the end and determination of the ſaid 
Proviſo. leaſe made to the ſaid James Supple. Provided always, that if it 
ſhould happen that the ſaid yearly rents of thiry-five pounds and 
forty pounds, or either of them, or any part of them or either of 
them, ſhould be in arrear and unpaid, by the ſpace of fourteen days 
next over or alter any of the ſaid feaſi days, in which the ſame 
ought to have been paid (being lawfully demanded) that then 
and from thenceforth it ſhould and might be lawful to and for the 
ſaid Chri//ian, her executors adminiſtrators or aſſigns, into the 
ſaid demiſed ptemiſſes, with the appurtenances, and into every 
Clauſe of or any part of the ſame, in the name of the whole, wholly to 
Re-entry. re- enter, and the ſame to have again repoſſeſs and enjoy, as in 
her or their firſt or former eſtate or eſtates (any thing contain'd 
in the ſaid indenture to the contrary thereof, in any wiſe not- 
baer, And the ſaid Richard, for himſelf, his execu- 
tors, adminiſtrators and aſſi ns, and for every of them, by the 
Covenant ſaid indenture, covenanted, promis'd and granted, to and with 
for 3 the ſaid Chriſtian, her executors, adminiſtrators and aſſigns, and 
Rent. every of them, that he the ſaid Richard, his executors, admi- 
niſtrators and aſſigns, from time to time, and at all times, fron 
(P* Co) thencetorth, during the ſaid ſeveral terms granted by the “ inden- 
ture afoteſaid, would well and truly pay, or cauſe to be paid, 
to the faid Chriſtian, her executors, adminiſtrators or allignz, 
upon the ſeveral feaſt-days or times in the year in which 
the ſame ought to have been paid, the ſeveral yearly rents, ac- 
cording to the true intent and purport of the ſaid indenture, 
| and the ſeveral reſervations thereof, as in the ſame indenture it 
Indorſe= is before mention'd and ſpecify'd, and by an ingortement on 
ment on the the indenture aforeſaid, it was agreed by and between the 
e of che ſaid part'es, at and betore the ſealing and delivery of the ſud 
F indenture z and the ſaid Richard, his executors, adminiltratois 
and aſſigns, thereby covenanted, promiſed and granted, to ” 
vi 
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with the ſaid C Ariſtiar; her executors, adminiſtrators and af 

ſens, that he the ſaid Nic Herd, his executors, adminiftrators, of 

aſſigns; iome or one of them, upon the firſt day of Fauuar;s 

yearly and every year, during the ſaid term of twenty-one 

years, granted by the indenture aforeſaid, would pay and deli- 

ver, or Cauſe to he paid and delivered to the faid Clas, her 

executors, adminifirators or aſſigne, at ot in the then dwelling- 

houſe of the ſaid Ci iſſiun, ſituate in the (aid pariſh of St. Mar- 

tin in the Fields, in the indenture aforeſaid within written, 

twelve quart bottles full of canary. as by the ſaid indenture, 

and endorſement thereupon, (amongſt other things) it may and 

doth more fully and at large appear, by virtue of which leaſe the Eatry an4 

ſaid Richard, in his life-time entered into the ſaid demiſed pre- Poſſeſion. 

miſſes, and was poſſeſſed thereof; and being thereof thus poſſeſſ- 

ed afterwards, (namely) on the ſeventeenth day of July, in he 
ear of our Lord 1680. aforeſaid, at the ſaid parith-and county, his will, 

a the ſaid Richard made his laſt will and teſtament in writ- 

ing, and thereby conſtituted and appointed the ſaid Suſanna ſole And made 

executrix of his ſaid teſtament; and afterwards, (namely) on the Aſſign »7 

the twenty-firſt day of O&4zber, in the fame year, and at the — 

place laſt above · mention'd, he the ſaid Richard died poſſeſſed oldled: 

the ſaid demiſed premiſſes, with the appurtenances, after whoſe de- 

ceaſe the ſaid Sſanna undettook the charge and execution of the our Lg By 

ſaid teſtament, and proved the fame in due form of law; and as Wil, cls 

executrix of the teſtament. aforeſaid; enter'd into the faid de- 

miſed premiſſes, and was thereof poſſeſſed, by reaſon of the exe- Andentere?, 
cution of the ſaid teſtament, And ſhe ihe ſaid Suſanna, being 


thus poſſeſſed thereof, ſhe the ſaid Suſanna afterwards, (to wit) 


on the fourth day of June 1655. afſign'd all her eſtate, right, Andafizned. 
title, intereſt, and term of years, which ſhe then had to come; “ _ 


of and in the ſaid demiſed premiſſes, with the appurtenances; As 


the aforeſaid Thomas, by virtue of which aſſignment, he the ſaid 
Thomas, afterwards, (to wit) the ſame day, year and place 
laſt abovE-mention'd, enfer'd into the before demiſed premifles , 


with the appurtenances, and was, and now is poſſeſſed thereof; Who e 


and ſhe the ſaid Chriftian, ſuggeſting by way of Proteſlatian, that cs” V 
ſbe the ſaid Cha, from = 4 7b —— gh MSc: 
atoreſaid, hath hitherto obſerv'd, perfotm'd and fulfill'd all and 
every of the covenants, pfomiſes and agreements above ſpecified 
in the indenture aforeſaid, on her part to de obſetv'd, perform'd 
and fulfill'd, according to the form and effect of the ſaid inden- 
ture, the ſaid Chriſtian declares, that in fact, after the alſign= _. 
ment aforeſaid was made to the ſaid Thomas, (namely) on the pr 
hiſt day of June, in the firſt year of the reign of our ſovereign ( i 9 
Lord and Lady, the King and Queen, that now are, twenty-four er 
bottles of Canary wine, reſerved by the indorſement on the in- Nn. pav- 
denture aforeſaid, for two years, ending on the ſaid firſt day of men «4 dhe 

en:ery, in the hiſt year afoteſaid, was in arrear and unpaid to Rem. 
the ſaid Chr;tian, and at the feaſt of the Annunciation of the ag 

F 2 e 


—— — — — — — — —— — — — ' ̃—Nꝗ‚ ]7——7——— , —v— , —⁰rit111 ?˙?9 


. 


Covenant. 


ed Virgin Mary, in the ſecond year of the reign of their ſaid pre- 

ſent Majeſties, ſixty pounds of the ſaid yearly rent of forty 

pounds for one whole year and an half, ending at the feaſt of 

the Aununciation of the Bleſſed Virgin Mary, were likewiſe in ar- 

rear and unpaid to the ſaid Chriſlian ; and that the ſaid Th:ma 

did not upon the ſaid firſt day of January, in the year aforeſaid, 

pay or deliver the ſaid twenty-four bottles of Canary wine; 

nor hath he paid to the ſaid CHriſtian the ſaid fixty pounds or any 

part thereof, at the ſaid feaſt of the Annunciatian of the Bleſſed 

Virgin Mary, in the ſecond year aforeſaid, which he ought to 

have paid to her on the ſaid day and feaſt, acrording to the in- 

tent and purport of the indenture aforeſaid ; and the faid Chriſ- 

tian declares, that the ſaid Thomas, (altho? often requeſted) 

hath not perform'd, but hath thus broken his ſaid covenant made 

with the ſaid CAriſtian, in this particular and hitherto hath ard 

ſtill doth refuſe to perform the ſame to her; whereupon ſhe de- 

clares ſhe is injur'd and endamag'd, to the value of fixty pounds; 

and therefore ſhe brings her ſuit, c. 

Aud the ſaid Thomas, by William Pocklington, his Attorney, 

The Defen- comes and defends the force and injury when, Sr. And as to 
«dant pleads breaking the ſaid covenant, in not paying twelve bottles of Ca- 
: _—_— 58 nary, part of the ſaid twenty-four bottles, above ſpecify*d in the 
1 Premif. (aid declaration, for one year, ending at the firſt day of 
ſes before January, in the year of our Lord 1688. and as to twenty 
any Rent pounds, part of the ſaid ſixty pounds, which became in arrrear 
due. and unpaid, for half a year, ending at the feaſt of the Anzur- 
ciation 4 the Bleſſed Virgin Mary, in the ſaid firſt year of the 

reign of their preſent majeſties, the ſaid Thomas pleads that he 

cannot deny the action of the ſaid Chri/tian, brought thereupon ; 

nor but that he hath broken the covenant in that nn a3 

to the faid twelve bottles of Canary, and as the ſaid Twenty 

ounds, in ſuch manner as the ſaid Chriſtian doth above ſuppoſe 

in her ſaid declaration. And to the breaking the covenant afore- 

ſaid, in not paying twelve bottles of Canary, reſidue of the 

ſaid twenty-four bottles of Canary; and alſo for not paying 

forty pounds reſidue of the ſaid ſixty pounds, ſpecified in the 
declaration aforeſaid, the ſaid Thimas pleads that the ſaid Chriſ- 

tian ought not to have her ſaid action thereupon againſt him. 

becauſe he avers, that before the ſaid twelve bottles of Canary, 

or any part thereof, or the ſaid forty pounds for the rent ot the 

ſaid Tenement, with the appurtenances, or any part thereof, be- 

cane in arrear or payable, (namely) on the fourteenth day « 

Fane, in the firſt year of the reign of their preſent Majeſtics, 

at the pariſh aforeſaid, in the ſaid county, he the ſaid Th 

ranted and aſſign'd to one Faxes Mott, of London, Gent. all 

is eſtate, title, intereſt and term of years which the aid 

(P* 62) Lbemas then had to come of and in the tenements aforeſaid, 
with the appurtenances ; by virtue of which aſſignment, he — 
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ſaid James Matt, afterwards, (namely) on the ſame day and 
year, enter'd into the tenements aforeſaid, wich the appurte- 
nances, and was, and now is poſſeſſed thereof, for the reſidue of 
the aid term above ſpecified in the declaration aforeſaid z where- 
fore he prays judgment if the ſaid Chriſtian ought to have her 
{aid action thereupon againſt him. | 
And the ſaid Chriftian replies that the plea of the ſaid The- A Demur- 
mas, as to breaking the covenant aforeſaid, in not paying the rer 10 Part. 
twelve quart bottles of canary, reſidue of the ſaid 24 quart 
bottles of canary ; and alſo in not paying the ſaid gol. part of 
the ſaid 60l, ſpecified in the declaration aforeſaid, above plead- 
ed in bar, and the matter therein contain'd are not ſufficient in 
law to preclude her the ſaid Chr;/tian from having her ſaid ac- 
tion thereupon againſt the ſaid Thomas z and that ſhe is, under 
no neceſſity, nor in =w wiſe bound by the law of the land 
to make anſwer to the ſaid plea, in ſuch manner and form as 
the ſame is pleaded ; and this ſhe is ready to verify; where- 


upon for want of a ſufficient anſwer, in this particular, ſhe 


the-faid Chriſtian prays Judgment, and that her damages occa «+ 
fion'd by the breach of covenant aforeſaid, may be awarded 
to her, Se. | 

And the ſaid Thomas (inaſmuch as he hath above alledg'd in Joinder in 
his plea ſufficient matter in law to preclude the ſaid Chri/lian Demurrer 
from her action aforeſaid, againſt the ſaid Thomas, as to the 
breach of the covenant aforeſaid, in not paying the ſaid twelve 
bottles of canary, reſidue of the ſaid twenty-four quart bottles 
of canary z and alſo for not paying the ſaid forty pounds, 
reſidue of the ſaid ſixty pounds, ſpecify'd in the declaration 
aiorefaid, which the ſaid Thomas is ready to verify; which (aid 
matter the ſaid Chri/tian doth not deny, nor in any wiſe make 
anſwer unto, but altogerher refuſes to admit the ſame to be veti- 
fy'd) he prays judgment, and that the ſaid CHriſli an may be pre- 
cluded from having her ſaid action againſt the ſaid Thomas there- 
upon, Le. 

And for that the ſaid Chr;/ian ought to have her damages, juggment 
occaion'd by the breach of the covenant aforeſaid, in not pay- tor the Part 
ing the twelve quart bottles of canary firſt above mention'd in confeſſed- 
the plea of the ſaid Thomas, and the twenty pounds above 
acknowledged by the ſaid Thomas, in the manner aforeſaid 
but becauſe it is convenient there ſhould be but one taxation of gp... 
damages for the whole premiſſes ſpecity'd in the faid writ, tion of 
if Judgment ſhould happen to be given for the ſaid Cbriſtian Coſts, 
azainſt the ſaid Thomas, as to breaking the covenant aforeſaid, 
in not paying the ſaid twelve quart bottles of canary, reſidue of 
the ſaid twenty-four quart- bottles of canary, and of the ſaid 
forty pounds, reſidue of the ſaid ſixty pounds, whereof the 
laid parties have ſubmitted themſelves to the judgment of the 
court z therefore let the writ of enquiry of damages, occaſi- 
ond by the breach of the covenant aforeſaid, in not paying 9x 
t(WeELYE 
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| 
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(P# Gz) of the 


Covenant, 


twelve quart bottles of canary, ſirſt above-mention'd in the plea 

fig Tomas, * and of the {aid twenty pounds, above ac- 
knowledg'd in the ſame plez, by the {aid Thomas, in the manner 
aforefaid, be ftay'd until the matter in law aforefaid, whereof 
the parties have ſubmitted themſelves to the judgment of the 
court, Sc. and becauſe the Juſtices of this court are willing to 
adviſe themſelves of and upon the premiiſes, whereof the par- 
ties have ſubmitted themſelves to the judgment of the court, 
before they give their judgment thereupon, a day is therefore 
given tc the parties aforeſaid, until, Sc. to hear their judg- 
ment theteupon, inaſmuch as the ſaid juſtices here are not yet 
determin d, Sc. 


Trin. 18 & 19 Car. 2, Roll 169. 


ens. 40. BARKEE againſt THOROLD. 
2 Keh. 143. 


4 . London, ſſ. Be it remember'd, that on Monday next after the 


tion againſ motrow of the aſcenſion of our Lord. in Eafter term laſt paſt, 

ene that Richard Barker, dodor in phyſick, and Therd:fra, his wife, came 

: eceived the before our ſovereign lord the king at Meſtminſter, by Andrew 

ſooner wing Barker, his attorney, and brought into this court of our ſaid ſo- 

Eltate, and vereign lord the king, then held there his bill againſt Antbery 

cid not ac- Tr], eſq; otherwiſe call'd (as in the deed) in the cuſtody 

count, ac- of the matſhal, Sc. in an action of covenant; and there are 

8 pledges for proſecuting, (nanely) Fobn Dee and Richard Noe, 

DA which ſaid bill follows in theſe words, ſſ. London, ff. Richard 

Barker, doRor of phyfick, and THeccleſia his wife, complain of 

Anthony Thereld, eſq; otherwiſe called (naming him as in the 

deed) in the cuſtody of the marſhal of the marſhalſea of our 

ſovereign lord the king, before the king himſelf, in an action for a 

breach of covenant for this cauſe, (that is to ſay) that whereas 

Sctting by certain articles of agreement tripartite indented, had made 

jonh he and agreed on the twenty-ninth day of April, in the ſeventeenth 

Articies, year of the teign of his faid preſent majeſty, at Londen, in 

the pariſh of St. Mary le Bow, in Cheap Ward, between the 

ſaid Artheny, by the name of Anthony Thortld, (as in the deed) 

of the firſt part, one 77% Ceruper, eſq; by the name of Jn 

Crauper, (as in the deed) of the ſecond part, and thein the 

ſaid Richerd and Theods/ie, by the names of Richard Barker, tec. 

(as in the deed) of the third part; one part of which ſaid 

articles, ſealed with the ſeals of the ſaid Antheny and John Con 

fer, they the ſaid Richard and Theodyfra, bring into this court, 

the date whereof is the ſame day and year, reciting that where- 

Reciting às Bethel Wray, gent. now Sir Bethe! Wray, bart, by an inqui- 

that Sir Be- ſition, bearing date on the twenty-third day of December, in 

ive} el the fifteenth year of the reign of his ſaid preſent majeſty, had 

8 u been found a lunatick, and not of ſound memory; _ = 
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Covenant. 


cuſtody of the perſon and eſtate of the ſaid lunatick, by a grant 
under the great ſeal of Fng/ard, 1 date on the eighth day of 
Januar, in the ſaid fifteenth year of the reign of his ſaid preſeut 
majeſty, had been granted to the ſaid Richard Barker, and Tho- 
diſia, his wife, one of the ſiſters of the ſaid lunatick, as by the 
record thereof, plainly appeared. And whereas the ſaid John 
Cnoßer, on the twentieth day of December, in & the ixreenth (pr 6 
year of the reign of his ſaid preſent majeſty, had obtained unt en 
grant of the cuſtody of the perſon and eſtate of the ſaid luna Cuſtedy of 
tick likewiſe under the great ſeal of England z and ſeveral arti- his Perſon 
cles of agreement had been thereupon made and executed be- and Eſtate 
tween the ſaid Anthony Thorold, who married Griſbild another was grant - 
filter of the ſaid lunatick, and the ſaid John Cowper, by reafog ** s + L. 
whereof great diſputes had ariſen between the ſaid Richard 
Barker, and Theadißa his wife, and the ſaid Anthony Theroid, 
and Fehn Coauper z and the receipt of the rents of the ſaid 
eſtate had been obſtructed, and divers ſuits were thereupon 
likely to ariſe z therefore to the intent that all queſtions, diſ- 
putes and differences between the ſaid parties might. be com- 
poſed and ended 3 and that a good underſtanding and friend- 
ſhip might be cultivated, eflabliſhed and continued between 
them, it was mutually covenanted, agreed and concluded be- 
tween them as follows: In the \fr/i place, that the ſeveral 
articles of agreement, made between the ſaid . Anthony T hors 
and Jobn Cowper, bearing date on the twenty-firſt day of De- 
cenber, then laſt paſt, a true copy whereof was annexed to the 
ſaid articles brought into this court, and every clauſe and 
matter therein mentioned and contained, ſhould be to all in- 
tents and purpoſes, and were by the ſaid recited articles brought 
into this court, eſtabliſhed, ratiſied and confirmed. Secondly, 
That in conſideration of the labour and charges which the {aig _ 
Aathiny Thorold ſhould be put to in demiſing, letting and diſ- 
poling of the eſtate of the ſaid lunatick, fo long as the ſaid - 
vir Bethe] Wray ſhould continue a lunatick ; and alſo in conh- 
Gcration of the charges which he would be put to in ſupporting 
the houſes, and keeping up the fences of the Park; and like- 
e 


W 


— K 
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wiſe in keeping the houſe at G/entworth z together with the out- 
d) houſes, gardens and orchards thereunto belonging, in good or- 
hn det and repair, and in diſcharging the duties and taxations 
he which were or might be impoſed and aſſeſſed thereupon ; he 
70. the laid Anthony Thereld ſhould have the ſole government and 
aid diſpoſal of the ſaid houſes, gardens and orchards, and ſhould 
w- ive and received to his own uſe, during the lunacy of the ſaid 
rt vt Bethel Wray z and as to any thing which concerns the aid 
re- Rickard and Thecdofia Barker, all the profits and emolumeats 


which in any manner howſoever ſhould lawfully ariſe out of 
in the Park belonging to the ſaid houſe; and alſo out of the three 
Cloſes of meadow or paſture, called the Sands, ond the upper 

«nd inver Badmoore, thereto adjoining, and containing * 
eight 


Covenant. 


eight acres, or thereabouts. Provided always, that in cafe 
the repairs of the ſaid houſes ſhould exceed yearly the ſum of 
fifteen pounds, that all beyond and beſides the ſaid fifteen 
pounds a year, ſhould be equally borne between the ſaid An- 
thony Therold, and Richard and Theodofia Barker. Thirdly, that 
all the profits and emoluments whatſoever, ariſing out of the 
eſtate of the ſaid Sir Bethe! Wray, (the ſaid John Cowper being 
firſt ſatisfied and paid his allowance, according to the faid ar- 
ticles, (annexed to the ſaid articles brought into this court) the 
ſaid houſes, gardens, orchards, park and cloſes, likewiſe ex- 
cepted, as aforeſaid) ſhould be equally divided between the 
P#. 63 ſaid Anthony Therold and the ſaid Richard and Theodoſia Barker, 

( ; 5) as ſoon as the manors, lands and tenements, out of which the 
ſaid profits ſhould ariſe, ſhould be equally and differently va- 
lued and computed, the ſaid Anthony Thyrold ſhould have to his 
own uſe and behoof, one full moiety thereof at his own particu- 
lar diſpoſal and management, and the other moiety thereof 
ſhould be at the particular diſpoſal and management of them the 
ſaid Richard and Theods/fia Baker, and to their own uſe and 
behoof, Fourthly, that the ſaid Richard and Theodofra Barker, 
within the term next following, after aſcertaining the profits of 
the moiety of the ſaid eſtate allotted to him, as aforeſaid, 
ſhould give ſecurity to the Lord Chancellor, or to the keeper of 
the great ſeal of England, for the time being, for their accoun- 
ing for ſo much of the profits of the ſaid * as they ſhould 
receive, with ſuch condition as had been accuſtom'd in caſes of 
the like nature; and in the mean time the ſaid Anthony Thr 
rold ſhould demiſe, let and diſpoſe of all the ſaid eſtate, render- 
ing a juſt account to the ſaid Richard and Thesd:fia Barker, as 
dy the ſaid articles it doth more fully appear. The tenor of 
The Arti- (c which ſaid articles made between tae laid John Couper and An- 
cles wet- 4 thony Thorold, and mention'd to be annex'd to the fig articles 
angened ts © brought into this court, followeth in thefe words; Articles of 
the Arti- agreement, indented, had, made, concluded and agreed upon 
eles on 4 the 21ſt day of December, in the fixteenth year of the reign 
which the «& gf our lord Cfarles the ſecond, over England, c. in the year 
Ns «« of our Lord 1664. between John Coxuper, of the parith of dt. 
ente „ Martin in the fields, eſq; of the one part, and Anthony Thi 

« rold, of Marſln, in the cancer of Linceln, eſqz of the other 
« part: Whereas the cuſtody of the body and lands of Sir Bethel 
Wray, bart, a lunatick, is by his Majeſty, granted unto the 
« ſaid J. Cauper, and whereas the ſaid 7. Coauper and Anthony 
& Thorold, who married Griſbild, one of the ſiſters of the ſaid vir 
6 Bethel Wray, are fully agreed that the ſaid Anthony Thorold, 
6 ſhall have the letting, ſetting and diſpoſing of the preſent 
« eſtate of the ſaid Sir Bethel Wray, fo long as the ſaid Job 
46. Cowper ſhall have the coſtody, care and tuition of the bod) 
* of the ſaid Sir Bethel Wray ; and it is agreed that the ſaid 
& Authony TAcreld, ſo long as the ſaid Jobn Caper hall _ 
5 66 the 
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« the cuſlody of the ſaid Sir Bethel Mray, ſhall manage the ſaid 
« eftate, and ſhall and will well and truly pay unto the ſaid 
« Fbn Cowper, the ſum of 4ool, by the year, for the mainte» 
« nance and education of the ſaid Sir Bethe! Wray, in manner 
« following, that is to ſay, two hundred pounds upon the feaſt 
« of the Annunciation of the Bleſſed Virgin Mary next enſuing, 
in the common dining-hall of the Midaule Temple London, 
« and the reſt by quarterly payments, at the feats of St. John 
« Baptiſt, St. Michael the Archangel, the Birth of our Lord, and 
« the Annunciation of the Bleſſed Virgin Mary, at the place afore- 
« ſaid, by even quarterly payments of 1004. at a time 3 and if 
« it ſhall ha pper that the ſaid Sir Bethel Wray ſhall happen to 
&« die before the quarter-day, or that the ſaid cuſtody ſhall 
« otherwiſe determine, that then the ſaid Anthony Thorold ſhall 
«© pay for ſo long a time as he ſhall keep the ſaid Sir Bethel 
% ray, after any of the quarter-days, ſo much pro rata for 
« that time, according to the rate of 400l. by the year. tem, 
It is agreed that the ſaid * Anthony Thorold ſhall join with the (P* 66) 
&« ſaid John Cowper, as a ſecurity for the perſon and eſtate of 
& the ſaid Sir Bethe] Wray, and ſhall from time to time give 
* ſuch other ſecurity concerning the ſaid eſtate, as he ſhall be 
ordered by the lord chancellor of England, or keeper of the 
„great ſeal of England, for the time being; and ſhall alſo 
account for the eſtate of the ſaid Sir Bethel Wray, and free 
« and r the ſaid John Cmuper, his heirs, executors 
* and adminiſtrators, of and. from all ſum and ſums of money 
* that he ſhall receive out of the ſaid eftate, except the ſaid 
* ſum of 400l. And the faid Anthony Thorold doth cove- 
« nant and agree, to and with the ſaid 7% Cowp-r, that he 
Vill manage the. ſaid eſtate for the beſt advantage, and that 
- no walte and deſtruction be done in the ſaid houſes, wood 
cs Land premiſſes, but that conſtant and due repairs be made g 
= © and that he will keep up the ſaid park ſtored with a con- 
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venient number of deer, at no time leſs than 150. And 
further, that if ic ſhall happen that Anne, the only daughther 
and heir of Sir Bethe! Wray, Bart. deceaſed, ſhall die du- 
t. ing the ſaid cuſtody, whereby a greater addition of eſtate 
will fall to the ſaid Sir Bethel ray, and the attendance 
cr RE © upon him will be the greater, that then che ſaid John Cowper 
ball have allowed unto him by the ſaid Anthony Thorold, the 
be A © fun of three hundred pounds by the year, over and above 
any the ſaid ſum of four hundred pounds for the maintenance 
| i and education of the ſaid Sir Bethel Wray, to be paid at 
| | £ ſuch days, and in ſuch manner as the ſaid ſum of 40ol. by 
et . the year, is by the aid articles limited and appointed to be 
| 7 paid. Un witneſs wheteof the ſaid parties T 
t 


dy t tave ſet their hands and ſeals to theſe preſents, the day 
aid i and year firſt above written”, And they the ſaid Richard 
and Theodofia, ſuggeſting by way of Proteſtation, that the ſaid 

| Anthony 


* 


Covenant. 


Arthony hath not performed any thing contained in the anti- 
cles aforeſaid, brought into this court on his part to be per. 
formed and fulfilled, they the ſaid Richard and Theodsfia 
declare, that he the ſaid Anthony, between the time of mak- 
ing the ſaid articles, brought into this court, and the twentieth 


day of May, in the eighteenth year of the reign of his ſaid | 
preſent majeſty, (namely) on the eighteenth day of , 
in the ſaid eighteenth year of the reign of his faid preſent | 


| Proteſting majeſty, at London aforeſaid, in the faid pariſh and ward, 
Perfor- had and received eighteen hundred pounds of lawful money 
magce. of England, from the profits and emoluments ariſing out of the e{. 
tate of the faid Sir Bethel Wray (the ſaid Jan Cooper, being fuſt 
ſatisfied and paid the ſaid allowance above fpecihed in the arti- 
cles aforeſaid, of the twenty-firſt day of December, in the fix. 
teenth year aforeſaid, according to the ſaid articies; and the 
houſes, gardens, orchards, park ard cloſes mentioned in the faid 
articles, brought into this court, likewife excepted ;z and that 
the ſaid Anthony, from the time of making the articles aforeſaid, 
The Breach brought into this court, until the day of exhibiting this bill, 
(namely) on the twenty-eighth day of May, in the ſaid eigh- 
teenth year of the reign of his preſent majeſty, kath not rendered 
to the ſaid Richard and Theedofia, or to either of them, any 
account of the rents, iſſues, and profits, or emoluments aril- 
ing cr accruing from the eſtate of the ſaid Sir Bethel Ilg, 
(P* 67) nor hath paid to the ſaid ® Rickard or Tbeadeſia, or to either 
cf them, one moiety of the ſaid eighteen hundred pounds, 
or of any of the profits, fo, as aforeſaid, had and received 
by the faid Anthony, out of the ſaid eftate of the ſaid Sir 
Bethel Wray, according to the intent and purport of the 
articles aforeſaid, although the ſaid Anthony, within that time, 
(namely) on the twenty-ſecond day of May, in the ſaid 
eighteenth year of his ſaid preſent majeſty, and often after- 
wards at London aforeſaid, in the ſaid pariſh and ward, was 
by the ſaid Richard and Thecdefra thereto required ; and 
the ſaid Richard and Ted declare, that he the ſaid 4 
thy, altho? often requeſted, hath not performed his ſaid 
covenant made with the ſaid Richard and Theodsfia in this 
particular, but hath altogether broken the ſame, in the man- 
ner above, and hitherto hath, and fill doth refuſe to per- 
form the ſame ; whereupon they the ſaid Richard and The 
«fie declare that they are injured and endamaged to the 
value of five hundred pounds ; and thereupon they bring 
their ſuit, c. py 

And now here at this day, (namely) on Friday next after the 
morrow of the Holy Trinity, this ſame term, (to which da) 
That before the ſaid Anthony Thorold had leave to imparl to the bill aforeſaid, 
the Receipt and then to anſwer, c.) as well the faid Richard Barker and 
of che 1800l. Theadofia his wife, by their ſaid Attorney, as the ſaid Anthmy 
oy out Thorold, by William Callewe, his Attorne y, appear z and the ſaid 
Anthony Thore!d defends the force and injury when, oe 1 

plea 
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Covenant. 


leads that the ſaid Richard and Theadaſia ought not to have or 
aintain their ſaid action againſt him, becauſe he avers that 
icht and true it is, that he the ſaid Anthony received the ſaid 
izhteen hundred pounds out of the profits and emoluments art- 
ing from the eſtate of the ſaid Sir Bethe! Wray z but the ſaid 
{»th:ny doth further inſiſt, that before the receipt of the ſaid 
ighteen hundred pounds, (namely on the ſeventh day of May, 
n the ſaid eighteenth year of the reign of his ſaid preſent Ma- 
Wt) he the ſaid Anthony had expended and laid out the ſum of 
k $107. in and about repairing the ſaid premiſſes above-men- 
ioned in the articles aforeſaid, and other incident and neceſſar 
harges z and therefore he the ſaid Anthony retained in his And that he 
hands the ſaid eighteen hundred pounds, by him received as retaiced the 
aforeſaid, towards ſatisfaction of the ſaid eighteen hundred TITS 
en pounds by him laid out and expended, as aforeſaid z and 1 
hat reaſon he hath not rendered any acount thereof to the ſaid 
ichard and Theodefia z and this he is ready to verify ; where- 
ipon he prays Judgment whether the ſaid Richard Barker and 
The:d;fia ought to have or maintain their ſaid action againſt him 
hereon, Se. | 
And the ſaid Richard Barker, and Theodefia his wife, reply Derfſurrer. 
that they, (notwithſtanding any thing above alledged by the ſaid 
{uth. Thorold in his plea,) ought not to be precluded from going 
n with their ſaid action againſt the ſaid Anthony thereupon, be- 
auſe they do alledge that the ſaid plea, in the manner and form 
s the ſame is above pleaded by the faid Anthony Therold, and 
he matter therein contained are not ſufficient in law to preclude 
them the ſaid Richard and Theedsfia from going on with their(P# 68) 
id aftion againſt the ſaid Anthony Thorold thereon, to which 
ſaid plea, and the matter therein contained, they the ſaid Richard 
Wor and Theodoſia are under no neceſſity, nor in any wiſe 
bound by the law of the land to anſwer z and this they are 
ead to verify z whereupon for want of a ſufficient anſwer in this 
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nd particular, they the ſaid Richard Barker and Theodefia, pray 
1. edgwent and their damages occaſioned by the premiſſes © be 
aid awarded to them, Cc. | 
his WR the ſaid Anthony Thorold rejoins that the ſaid plea above finder ig 
an- leaded by the ſaid Anthony Thorold, in the manner and form emurrer. 
cr» RP forcfaid, and the matter therein contained are good and ſufficient 
e- alas to preclude the ſaid Richard Barker and Theodoſia, from 
the poing on with their ſaid action againſt the ſaid Autheny Therold 
ing hereupon, which ſaid Plea, and the matter therein contained, he 
e faid Anthony Thyroid is ready to verify and prove, in ſuch 
the anner as the court ſhall think fit 3 and becauſe the ſaid Richard 
day order and Theodoſia do not anſwer to the ſaid plea, nor hitherto 
aid, Wy wit deny the ſame, he the ſaid Anthony Thorold, as before, 
ad judgment z and that the ſaid Richard Barker and Theodoſia, 
un aj be precluded from going on with her ſaid action thereupon, condiau- 
ſaid ganlt the ſaid Antony, Ex: but becauſe the court of our ſaid ance, = 


ſovereign 


I, 
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ſovereign Lord the King, are not yet adviſed to give their 
Judgment of and upon the premiſſes; a day therefore is given 

to the parties aforeſaid, before our ſovereign Lord the King, at 
Weftm:inſler, till Tueſday next after three weeks from St. Michael, 

to hear their judgment of and upon the premiſſes; for that the 

court of our ſaid ſovereign Lord the King, now here, are not 

yet determined, &. at which day the ſaid parties, by their 

ſaid attornies, come before our ſaid ſovereign Lord the King, 

The like, at IN eſtminſter; but becauſe the court of our Grid ſovereign Lord 
the King, are not yet adviſed to give their judgment of and up- 

on the premiſſes, a further day therefore is given to the parties 

aforeſaid, before our ſovereign Lord the King, at HWeſtminher, 

until Mcndey next after the morrow of the Purification if 

the bleſſed Virgin Mary, to hear their judgment of and upon 

the premiſſes, for that the court of our ſaid ſovereign 

Judgment. Lord the King, are not yet, Ec. at which day the ſaid parties 
hv their ſaid attornies, appear before our ſovereign Lord the 

King at Weſtminfter ; whereupon all and fingular the premiſſe 

being viewed, and fully underſtood by the court of our ſaid ſo- 

vereign Lord the King, now here; and upon demure deliberation 

thereof had, foraſmuch as it appears to our ſaid ſovereign Lord 

the King, now here, that the plea aforeſaid, above pleaded 

by the faid Autheny Thorold, in the manner and form aforeſaid, 

and the matter therein contained are not ſufficient in law to pres 

Tust the Clude the ſaid Richard Barker and Theodoſia from proceediag 
fide fo in their ſaid action againſt the ſaid Anthony Ther:!d thereupon, 
iatufficient. it is adjudged that the faid Richard Barker and Theodoſia ought 
to recover their ſaid damages againft the ſaid Anthony Thorold, 
occaſioned by his breaking his covenant aforeſaid ; but becauſe 

it is not known to the court of our ſaid fovereign Lord the 
(P* 69) King, now here, what damages the faid Richard and Thecus 
Wri of En- have fuftained, by reaſon of the breach of covenant aforeſaid, 
qui!y therefore the ſheriffs of London are commanded that they dili- 
avaided. rently inquire, by the oath of twelve honeſt and lawfal men 
of their Eailiwick, what damages the ſaid Richard and Thed!/ 

have ſuſtained, as well by reaſon of the breach of covenart 
aforeſaid, as for their expences and cofts laid out by them about 

their ſuit, in this particular; and that they return to our fore- 

reign Lord the King at Weſtminſier, on Wedneſday next after fi- 

teen days of Eaffer, the inquiſition which they ſhall take there. 

on, under their ſeals, and the ſeals of thoſe by whoſe oath they 

ſhall take the inquiſition; together with his Majeſty's writ 

drefted to them for that purpoſe. The fame day is given 

the ſaid Richard and Theodofin, there, c. at which day tit 

laid Richard and Theodefra came before our ſovereign Lord 

the King, by their faid attorney; and the Sheriffs of Lond, 
(namely) Sir Robert Yiner, Knt. and Bart. and Sir 74% Heel 

don, Knt, returned an inquiſition taken before them at the 


Guild- Hall of the City of London, ſituate in the pariſh of St Li- 
| LAT 


Covenant. 


rence, in the Old- Jury, in Cheap Ward, on the twenty-firſt day 
of March, in the nineteenth year of the reign of his preſent 
majeſty, by the oath of twelve honeſt, Fc. by virtue of his ma- 
jeſty's Writ, ditected to them for that purpoſe ; whereby it is 
found that the ſaid Richard and Theodoſia have ſuſtained damages, 
occaſioned by the breach of the covenant aforeſaid, beſides their 
expences and coſts laid out by them in their ſuit in this particu- 
lar to 318“. 9s. gd. and for their expences and coſts to 26, 8. 
therefore it is adjudged that the ſaid Richard Barker and Theod;= 
ſia his wife, do recover againſt the ſaid Anthony Thereld, their ſaid 
damages, found by the ſaid inquiſition, in the manner aforeſaid ; 
and alſo 201. 13s. 44. awarded by the court of our ſovereign 
Lord the King, now here, to the ſaid Richard and Theodsfra, 
with their conſent, by way of Increaſe for their expences and 
coſts aforeſaid, which ſaid damages in the whole, amount to 
3301. 9s. 9d. and be the ſaid Anthony amerc'd, &. 

[here was firſt an objecbien to the plea, that it as ill, fer tus Sund. 48, 
r-aſins; Firſt, That there was no clauſe in the articles which im- 3 
pues the defendant to expend more than 151. à year in charges, 8s. C. 


on 
rd and to pay Cowper his allowance, for if the charges were greater, 
ed the plaintiff; were to pay the miety 3 and therefore tne defendant 


is not bound to lay it out unleſs the plaintiff would pay the moiety 3 
and ſecondly, upon which the counſel for the plaintiff, p incipally 
relied, that the plea auas wncertain, becauſe the defendant ſaith 
that he has expended 8 10l. about the repairs and other neceſſary 


On, * 
ght charges, and it is not ſhewn what thoſe neceſſary charges were, ſo that 
td, u taht appear to the court whether they Were 4 or not ; and 


the court for that reaſon held the plea was ill; and the counſel for the 


wie 

the defentant too an exception to the declaration, and ſaid that there wore 
bofa tw; breaches aſſigned, (to wit) that he had not rendered an account, 
1d, and that he had nat paid the moiety of the Bool, . And as 19 nat ren- 
H- dering an account, Saunders would have it that the breach was nt 


well aſſigned. becasſe it did not appear that the plaintiffs had ever 
1nd any * auditors to audit the defendant's account, And as 0 P* o) 
ment of the moiety of the = 8ool. he ſaid that the dejendant 7 


boat % hound eo pay it before the lands were walued and aſcertained, 
ove %% wes nor awerred to have been done ; for by the articles 
.f. e were bound within one term after the aſcertaining the 


=D nds, and not before, to give ſecurity to the Chancellor fr ſo much 
7 the prefits as they Mould receive; and here the defendant ſhall be 
/werable for all the 8ool, to the Lunatick, although he paid the 


n % J it to the plaintiffs, and yet he had no remedy by the arlicles 

y the del the plaintiffs to give ſecurity for their part, becauſe no aſ®= _ 
Lord "unment is made 3 for alths" the defendant is bound 10 pay im- 

ver, dclely upon aſcertaining the value of the lands, the miiety of the 

Shels 00', Profil, and the plaintiffs have liberty to give ſecurity till 

+ the tn the next term after the aſcertain ment, yet the defendant was not 


way to pay the moiety of the profits before the aſcertainment, aſter 
1h be hath a remedy by the articles to compel the plaint;ffs t give 
fer u7 ys 


Covenant. 
ſecurity, and fo the aſcertainment ought to por the payment, and 


as it was not averred that there was any aſcertainment, he concluded 
the declaration ill in that point; but it was reſolved by the com, 
rat the declaration was well enough ; for as to the firſi print, of 1 
giving an account, it was anſwered, that peradtenture the dejer- 
dant by law was not compellable ts account Ceſcre the plaintiffs then- 
ſelves z but here it is not the law, but the defendant has ebliged lin- 
ſelf, by his own deed, to account before the plaintiffs themſelves, |; 
which he was net compellable by luw: And it appears by the but 
that fuch account by the plaintiff would be good, and therefere a 
be hath not made ſuch account with the plaintiff, he hath broken hi 
2 Vent. 25, covenants and as to the ſecond, in not paying the muiety of the $00, 
tit was anſwered that aſcertainment 1vas well enzugh, by the aver 
Feu, 277. ment of the plaintiffs, that the defendant had received ſo much < 
J 2 47 * the money for any other aſcertainment of the Bool. could not be made 
— Hg * and the firſt clauſe of the covenant was that the prefits ſhould be equal- 
6 ly divided, wuhaut any aſcertainment or dulue ment whaiſceve ; 
and the breach without queſtion, was qwell aſigned thereupon ; and 

indgment was given for the plaintiff. 


Hopces againft Nichol As. 


1 Lut. 86s, In a writ of Error, returnable in the exchequer- chamber, upon 


1 a judgment in the king's bench. 


Skinn. 253. 
2 Show. Wearg. 


Placita, Pleas in the e eee at Nest ninſter, before Vi. 

liam Mountapue, chief baron of the exchequer, of our ſove- 

reign lord the king, and of the degree of the coife ; and allo 

Sir Edward Athins, Knt. Sir William Gregery, Knt, and Sir Thr 

mas Streete, Knt, the other barons of the exchequer of our ſaid ſo- 

vereign lord the king, and of the degree of the coife, on Sat 

day the twenty-fourth day of January, in the thirty-ſecond 

year of the reign of our ſovereign lord Charles the ſecond 

(PK 7 5 8 by the Grace of God, King of England, Scotland, France and 
Ireland, Defender of the Faith, &c. 

The Wriz Dur Sovereign Lord the King hath ſent to his faithful and 

of Error well beloved Sir George Fefferyes, Knt. and Bart. being the chief 

juſtice of our Sovereign Lord the King, aſſigned to hold Pleas, 

before the King himſelf, his writ incloſed in theſe words: Cher 

tes the ſecond, hy the Grace of God, King of England, Scwiland, 

France and lreland, Defender of the Faith, Nc. to our faithful and 

well beloved Sir George Fefferyes, Knt. and Bart, aſſigned to bol 

Fleas before us, greeting: Whereas in a ſtatute publiſhed in it 

Parliament of the tady Elizabeth, late Queen of England, held u 

Weſiminjter, on the twenty-chird day of November, in the twent)” 

ſeventh year of her reign, it was enacted by the authority of be 


{ame parliament, that where any judgment ſhould then at #") 
tine 


pon 
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time alterwards be given in the court of King's beneh, in any 
ſuit or adtion of debt, detinue, covenant, account, or ation 
upon the caſe, ejectment or treſpaſs, firſt begun, or there to be 
begun, except only where we ſhould be a party, the party, 


plaintiff or defendant, againſt whom any ſuch judgment hould 


be given, may, at his election, proſecute out of the court of 


chancery a ſpecial writ of error, to be deviſed in the ſaid court 


of chancery, direfted to the chief jaſtice of the ſaid court of 
King's Bench, for the time being, commanding him that the 
{zid record, and all things concerning the ſaid judgment be 
tranſmitted before the — of the common bench, and the 
harons of the exchequer, there. to be examined, by the ſaid 
juſtices of the common bench, and the barons aforefaid, which 
{aid juſtices of the common bench, and ſuch of the barons of 
the exchequer, who are of the degree of the Coife, or ſix of thein 
at leaſt, by virtue of the ſame act, ſhall thereupon have full 
power and authority to examine all ſuch errors as ſhalbbe al- 
ſigned or found in or upon any, ſuch judgment, or thereupon to 
reverſe ot affirm the ſaid judgment, as the law requires, except 


for errors aſſigned or found for or concerning the juriſdiction of | 


the faid court of King's Bench, or any defect of form in any writ, 
teturn, plaint, bill, declaration, or in any plea, proceſs, verdict 
or proceeding whatſoever z and that after the ſaid judgment 
ſhall be affirmed or reverſed the ſaid record, and all things con- 
cerning the ſame ſhall be removed and brought back again into 
the ſaid court of King's bench, where there may be ſuch further 
proceedings thereupon, as ſhall be proper, as well for the execu- 
ion, as otherwiſe, as in the ſaid ſtatute it is more fully contain- 
ed; and becauſe in the record and proceedings; and alſo in giv- 
ng judgment of a plaint in our court, before you, by a bill, 
between Thomas Nicholas and Samuel Hodges, in an action for a 
breach of covenant, there happens to be manifelt error, as it is 
laid, to the great damage of the ſaid Samuel, as we have receiv- 
ed information from his complaint, which error in no wiſe re- 
lates to us, or the juriſdiction of the ſaid court of King's Bench, 
or to any defect ot form in any writ, return, plaint, bill, decla- 
ration, or in any plea, proceſs, verdict or proceeding wharſoever, 
as we are informed ; we therefore willing that the errors, (if any 


tiere be) ® according to the form of the ſtatute aforeſaid, be a- 


rected, and full and tpeedy juſtice be done to the parties afore- 
laid, in this particular, we command you that i Judgment be 
g'ven thereupon, then do you cauſe the record and proceedings 
atorelaid, together with all things touching the tame, to be 
brought before the juſtices of the common bench, and the ba- 
ron of out Exchequer aforeſaid, in our ſaid exchequer-chamber, 
* Vaturday the twenty-fourth day of Janxary, next coming, that 
te ld juſtices and barons, viewing and examining the record 


and procrediags aforeſaid, may further cauſe to be done, what 
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of right, and according to the ſtatute aforeſaid, ſhall be to be 


done thereupon, Witneſs our ſelf at Weſtminſter, on the third 
day of December, in the tbirty-fiæth year of our reign. 


The return, The record and proceedings aforeſaid, together with all 


things touching the ſame, whereof mention is made in the | 


within writ, following in theſe words, /. Pleas before our ſore. 
reign Lord the King at Weſtminſter, of Eaſter term, in the thirty. 
fourth year of the reign of our ſovereign Lord Charles, now King 
of England, Wc, Roll 379. 


The Decla - Middleſex, ſſ. Be it remembered, that heretofore, (to wit) in 


ration. 


Eaſler term laſt — Thomas Nicholas, by Henry Doughty, his at- 
torney, came before our ſovereign Lord the King, at Weſtminſter, 
and brought here into this court of our ſaid ſovereign Lord the 
King, then there, his bill againſt Samuel Hodges, in the cuſtody 


of the marſhal, Cc. in an action for a breach of covenant, and 


there are pledges for the proſecution, (namely) 7% Dae and 


In an Ae- Richard Roe, which ſaid bill followeth in theſe words: Middle 
tion of Co- ſp, if. Themas Nicholas complains of Samuel Hodges, being in 
Incl uber the cuſtody of the Marſhal of the Marſhalſea of our ſovereign 


Acticles of 


Copartuer- Lord the King, before the King himſelf, for this cauſe, (to wit) 


ſhip. 


73 


that whereas by certain written articles of agreement, intended, 
made, concluded and agreed, on the twenty ninth day of Fanu- 
7y, in the twenty-eighth year of the reign of his ſaid preſent Majeſ- 
ty, at the pariſh of St. Paul, Covent- Garden, in the county afote· 
ſaid, and mentioned to be made between the ſaid Thomas Nichclai, 
by the name of Themas Nicholas, (as in the articles) of the one 
part, and thc ſaid Samuel Hodges, and Mary his wife, by the name 
of, Sc. likewiſe, (as in the articles) of the other part, which other 
part of the written articles of agreement, ſealed with the ſeal 
of the ſaid Samuel, bearing date the ſame day and year, he the 
ſaid Themas brings into this court, it is telified, that it was by 
the ſaid written articles of agreement, covenanted, articled and 
agreed between the ſaid parties, to the articles aforeſaid, in the 
manner and form following, (that 75s ts ſay) That by the permil- 
ſion of GOD, a joint trade and partnerſhip ſhould be carried on 
and managed between the ſaid Thomas Nicholas and Mary Hedges, 
in the crade, art and myſtery of a man's Taylor, for and during 
the full time and ſpace of four years, to be computed from the 
twenty- fifth day of December, then laſt paſt, before the date of 
the we” of articles of agreement aforeſaid, in the houſe, theo 


yin the poſſeſſion * of the ſaid Samuel and Mary Hedges, ſituate in 
Bedford. ſlreet, in the pariſh of St. Paul, Covent-Garden, if the (aid 


Themas Nicholas and Mary Hodges ſhould ſo long live; and that 
they the ſaid Themas Nicholas and Mary Hedges ſhould uſe theit 
utmoſt endeavours in managing and following their ſaid joint 
trade, and ſhould have the ſhop, the cutting room and the pat 
lour, with the cloſets in the ſame rooms, being part of the 
houſe aforeſaid, for carrying on the ſaid joint- trade, for the uſe 


of them the ſaid Thomas Nicholas and Mary Hedges, in * 
8 tra 


Ae Gabe amd A as 


Penne =», mn 
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trade of a man's taylor, as the ſame had thentofore lately been 

uſed, and not otherwiſe. And the ſaid Samuel Hodges, and 

Mary his wife, by their writing of articles of agreement afore- 

faid, covenanted, granted and agreed to and with the ſaid The- 

mas Nicholas, that he the ſaid Thomas ſhould have, hold and 

enjoy, to his own: uſe, all the rooms and chambers then in the 

poſſeſſion of one Dr. Ballion, (rhat is to fay ) all the rooms of The Plain» 

the firſt floor, to the entry, as well to the fore-door as the tiff to have 

back-door, and the kitchen and cellar below ſtairs, bein an-. Roomty 

other part of the ſaid houfe, during the four years aforeſaid, if 

ſhe the ſaid Mary ſhou!d ſo long live, at and for the yearly rent 

of a pepper-corn to be paid to the ſaid Samuel Hodges and Mary 

bis wife, upon the twenty-fifth day of December, in every year, 

if the ſame ſhould be demanded z and that they the ſaid Samuel 

Hedges, and Mary his wife, at the end of the ſaid term of 

four years, or other ſooner determination aforeſaid, at the re- 

ueft, coſts and charges of him the ſaid Thomas Nichslas, 

Gould aſſign the leaſe of the ſaid dwelling houſe of them the 

ſaid Semuel and Mary, and all the right, title, intereſt and term 

of years then to come, cliam and demand of them the ſaid Sa- 

muel and Mary, and of either of them, of, in and to the 

ſaid houſe, to the ſaid Thomas Nicholas, his executors, admini« 

ſtrators and aſſigns, which ſaid aſſignment of the leaſe of the ſaid 

Houſe, he the ſaid Thomas Nicholas, his executors or aſſigns, 

ſhould take and accept of, and ſhould then likewiſe ſeal a coun- 

ter-part of the faid aſſignment, or ſome other writing to them 

the ſaid Samuel Hodges, and Mary his wife, or to the furvivor 

of them, to indemaify them the ſaid Samuel and Mary, their exe- 

cutors and adminiſtrators, and their goods and eſtates of and 

from the rents and covenants e and contained in the ſaid 

ease. And the ſaid Samuel Hodges and Mary his wife, did by 

be ſaid written articles of agreement, for themſelves, further 

covenant, promiſe and agree, to and with the ſaid Thomas Njcho- The Defen- 

; jar, that from and after the expiration of the ſaid term of the dent or his 

cles aforeſaid, they the ſaid Samuel Hodges, and Mary his wife, * AP 

. or either of them, would not at any time or times, directly or Work of 5 
Pndirefly, intercede or aſk any perſon or perſons, who then ſhould : hei- Cuſto- 
be, or during the ſaid copartnerſhip had been cuſtomers to the mers after 

1 Thomas Nicholas and Mary Hodges, in the ſaid occupation of the Term. 

aus taylor, for their work or cuſtom, nor would work or Or to work 

et or for them, or any or either of them, or for their or ſot them. 

ther of their ſervants, any apparel or wearing garments, nor by 

delt or either of their means or contrivance, would procure any 1 

eon or perſons to do any work, to or for any of their ſaid cul- (P 74) 

mers, ® or their ſervants, hut ſhould do to the utmoſ that they 

I 2ny of them could or might, to turn over the ſaid joint- trade, 

"d all the cuſtomers which then were, or at any time durin 

e ſzid artnerſhip ſhould be cuſtomers to the partners forefaid? 

4 5 the ſaid Thomas Nicho!as only; and further it was agreed 

& e laid written articles of agreeinent, by and between the — 4 

N Parties thereto, that he the laid Thomas Nicholas, being the 501. 4 Year. 

perſon capable of cartying on and exerciſing the ſaid juint- 

* ou! have, take and receive, to his own uſe, che full 
or. II. G and 
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and juſt ſum of fifty pounds a year, out of the elear profits which 
ſhould ariſe from the ſaid trade, without giving any account 
for the ſame to the ſaid Samuel Hadges and Mary his wife, or 
either of them, and that the reſt of the clear profits ariſing from 
the ſaid trade, and alſo all the diſburfements belonging and ap- 
pertaining thereto, ſhould be had and received, borne and paid by 
them the ſaid Thomas Nicholas and Mary Hodges, <qually 
ſhare and ſhare alike z and that they ſhould once every half-yezr, 
(namely) on the 24th day of June, commonly called Midſummer, 
and the twenty-fifth day of December, commonly called CA 
mas, in every year, during the ſaid term, caſt, up their ſhop- 


books, and make up and adjuſt the accounts of all their receipts, BY 


debts and diſburſements, that neither the ſaid parties ſhould de- 
tain or keep the ſaid book or books of account to him or herſelf, 
from each other, after the ſaid book or books ſhould be required 
by either party, or his or her executors, adminiſtrators or aſſigns, 
to obſtruct or hinder the faid account, but that the ſaid books 
and receipts, at all times during the ſaid partnerſhip, ſhould 
be produced and uſed in common by either of the ſaid parties, 
their executors, adminiſtrators and aſſigns z and if it ſhould 


That if ei- pleafe GOD that the ſaid Thomas Nicholas, or the ſaid May 


ther party F/gJpes ſhould happen to die, during the time of their ſaid part- 


225 — 3 that then the ſurvivor of them ſhoule, within one month 
within one next following ſuch deceaſe, as aforeſaid, make a true and ju 


Month, account to the executors or adminiſtrators of him or her ſo dy- 


ſhould 8 ing (if the fame ſhould be demanded) of all their receipt, 
count With debts or diſburſements, (ſuch executors or adminiſtrators fiſt | 


the Execu- 


tors or Ad- giving ſecurity for the payment of the moiety of the debts | 
miniſtrators.which fhou!d be contracted relating to the trade and partnerſhip Þ 


of the Party of the ſaid Thomas and Mary.) And it was further covenanted 


dying. and agreed, by the ſaid written articles of agreement, by and 
That Tho- between all the ſaid parties to the articles aforeſaid, that he the 
mas Nicho- ſaid Thomas Nicholas, when ever he pleaſed, ſhould take and 


las ſhould receive into his ſervice, or diſcharge or put away from his ſer- Þ 
vice any ſervant or ſervants, journeyman or journeymen, with- } 


take or turn 
away the , : 
Servants, out the conſent of the ſaid Mary Hedges, except the apprentice 


and domeftick ſervants which then were at yearly wages; and 
that neither of the ſaid parties, during the partnerſhip aforeſaid, 


That nei» ſhould have, take, keep or maintain any covenant ſervant o i 


ther of the apprentice to work or ſerve in the ſaid partnerſhip, other than | 


Parties 


ſhould take ſuch as they, or one of them then had, without the conſent 2d 


ether Ser- good liking of the other, And moreover it was covenanted and 


vants, with=agreed, by the faid written articles of agreement, by and be. 
e between the ſaid parties to the articles aforeſaid, that neither the (al ÞY 
e omas Nicholas, nor the ſaid Samuel Hodges, or Mary his wilt, | 


other, 


(P* + ene at any time, during the time of their partnerſhip, be. 
That * come indebted, or bound, or bail or ſecurity to, with or for an) 
ther party perſon or perſons whatſoever, either by any obligation, bill « 
ſhould owe Word of mouth, or otherwiſe howſoever, for any debt, cauls 


1 


ä 
* 


* 


or be bound matter or thing whatſoever, over and above the value of 
or hail for pounds ſterling in the whole, without the ſpecial licence Buy 


above 5l. 


or agreement of the other of them, under his, her, or tht! 


hands, firſt had and obtained in writing. And it was further co 
| yeaanies 1 
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venanted, granted, concluded and fully agreed, by the ſaid 

written articles of agreement, by and between the parties afore- 

ſaid, that they the ſaid parties, their executors and adminiſtra- 

tors, at the end of the ſaid term of four years, ot other ſooner A Covenant 
determination of the ſaid partnerſhip, which ſhould firſt and to make 
next happen, ſhould make a full, clear, perfect and hnal account e ac- 
and reckoning between them, either with the other, of and for N 
all their debts, wares, profits, and all other things whatſoevet, Term. 
concerning the trade and partnerſhip aforeſaid, and ſhould And divide 
then make a full and equal partition and diviſion of all mo- tbe profic 
nies, wares and commodities then of and belonging to their ſaid and Lots, 
partnerſhip z and ſhould likewiſe then make a true, equal parti- 

tion and diviſion of the debts due to them by their hooks, as 

partners upon bonds, bills or otherwiſe, as they ſhould be able And aſter 


| | to do z and after ſuch partition or diviſion of the debts, as 2 a 
= aforeſaid, they the ſaid parties, (to wit) the ſaid Thomas Party to 
1 NMicbelas and Mary Hodges, or the ſid Samuel Hodges, for and cait « Dye 
14 on the behalf of the ſaid Mary, or the executors or adminiſtrators 9 che 

WP of the ſaid Th:mas Nichzlas and Mary Hodges, ſhould caſt a dye . 
44 for his or their choice of ſuch divided ſhare ; and the party or Ang he o- 
19 parties to whom the higheſt dye ſhould happen to be, ſhould che that had 
= have his, her or their choice therein according, without any the bigheſt 
other claim or further pretence of any other perſon whatſoever 3 Pye ſhould 
t N 


and after ſuch diviſion and choice ſo made, they the ſaid par. ee. 


jo ies, their executors and adminiſtrators thould authorize the 8 

„ other of them to ſue for and recover the aforeſaid debts, due by ſaid parties 
b the ſeveral perſons from whom the ſame ſhould be due, by ſuch ſhould au- 

n | writing or writings as counſel learned in the law ſhould adviſe ;therize the 

ip R and by the written articles aforeſaid, it was further agreed b other to ſue, 

ed Y the {Ad parties thereto ; and the ſaid Samuel Hodges, for himſelf, PR 

nd 3 his executors and adminiſtrators, did by the ſaid written articles, rem ay 

he covenant and agree to and with the ſaid Thomas Ni: holas, that he Hodges 

nd 


the ſaid Samuel Hedges, during the time of the partnerſhip afore= would not 
e- bid, would not intermeddle, or in any manner howſoever, con- mea dle or 
cern himſelf with the management of the ſaid trade of a man's gelt 
taylor, otherwiſe than to be preſent at the making even their with che 
acc ounts, and like wiſe to ſatisfy one moiety of the loſs, or to P=rtnerſbip 


id, 1 receive one moiety of the profits ariſing or proceeding therefrom trade. 


at and laftly by the ſaid written articles of agreement, it was 

hat agreed by and between the ſaid parties thereto, at and before mu, Theo 
2nd the ſealing and delivery thereof, that no other perſon or perſons las, and no 
and whatſoever, but only the ſaid Thomas Nich:las, ſhould make uſe other Per. 


of the ſaid cutting room, during the time of the partnerſhipſon, ſhould 


ſaid '2 aforeſaid, unleſs ſuch perſon or perſons as the ſeid T. V. and e er 
rie, H. ſhould agree and conſent to, “ as by the written articles;ing ee 
be- ©! agreement aſoreſaid it doth and may more fully appear; and (P& 6) 
ache faid Thomas Nicholas declares, that altho' the ſaid Mary 7 
e ea out the whole four years above ſpecihed in the ſaid writ- ON * 
zuſe, en articles of agreement, and is now alive, (to wit) at the ſaid iivey 1 


% Parith of St. Paul's Covent-Garden, and altho the ſaid Thomas, the time of 
ence tom the time 


thet bau wel! 


of making the laid written articles of agreement he Panner- 


and truly oblerved, performed, fultilleg and kept OR 
G z and : 


Covenant. 
Perfor- and ſingular the covenants, grants andagreements above ſpecified 
mance by in the ſaid written articles cf agreement, on his part to be ob 
-—— ſerved, performed, fulfilled and kept, according to the force, 
l form and effect of the articles aforeſaid, and ſuggeſting, by way 
of proteſtation, that the ſaid Samuel and Mary have not, no. ll 
either of them hath obſerved, performed, fulfilled and kept au ul 
of the covenants, grants or agreements above ſpecified in the mAalaln 
ſaid written articles of agreement, on the part of him the ſaid nal 
Samuel, or them the ſaid Samuel and Mary, to be obſerved, per. Rm: 
formed, fulfilled and kept, according to the form and effed of mY: 
the ſaid written articles of agreement, the ſaid Thomas averz | 
that in fact the ſaid Thomas and Mary, after the ſaid written 
articles, and before the expiration of the ſaid four yen 
ſpecified therein, (namely) on the thirtieth day of Fuly, in the 
: twenty-ninth year of the reign of his preſent majeſty, at de 
2 ch, af. Pariſh of St. Faul, Cævent- S arden, would not, nor would 
Gened for either of them 2 the ſaid Thomas to exerciſe and carry on 
not permit» the ſaid trade of a man's taylor in partneribip between the ſaid 
ting the Thomas and Mary, in the houſe aforeſaid, which, from the tine i 
aero of making the ſaid written articles of agreement, was in the Wi 
the Trade occupation of them the ſaid Samuel and Mary; but they the ſaid 
in the bouſe. Samuel and Mary, and each of them, altogether hindered the ſaid 
Thomas from exerciſing and carrying on the trade aforeſaid, in 
But bin- the partnerſhip between the ſaid Themas and Mary, in the trade 
=. 6 Y of a man's taylor in the aforeſaid houſe, within the fou, ail 
therefrom, years above mentioned in the ſaid written articles of agreemen: i 
(namely) on the thirtieth day of July, in the ewenty-ninth 
year of the reign of his ſaid preſent majeſty, and at dive: 
days and times between the ſaid thirtieth day of July, in the ſad Wl 
twent y- ninth year of the reign of his ſaid e bes majeſty, and the Wil 
24th day of June, in the thirty-ſecond year of the reign of bis Wi 
second aid preſent majeſty, (to wit) at the ſaid pariſh of St. Pau, CG BY 
Breach. Andvent-Garden z and the ſaid Samuel and Mary, from the ſaid thir 
3 the tieth day of July in the twenty - ninth year of the reign of bis ſad 
5g aue, preſent majeſty, until the ſaid twenty-fourth of June, in the 31 6 
the Cutting Year of the reign of his ſaid preſent majeſty, refuſed and denied 
Room, & c. to permit the ſaid Theoas to have the ſole uſe, together with the 
Third ſaid Mary, of the cutting room and the parlour, with the cloſet! 
Breach, that herein, part of the houſe aforeſaid, for the uſe of the ſaid 7% 
ant ſolicited and Mery, in their trade of a man's taylor, as the ſame had the 
the Lo d lately been uſed before the making of the ſaid written articles" I 
Herbert aodagreement z and the ſaid Thomas further declares, that in f 
1 ſaid Thomas and Mary, and each of them, after making * Wl 
two cuſtc m- {aid written articles of agreement, and after the expiratio"" Wi 
ers, after the ſaid four years therein mentioned, (to wit) on the firſt a! 
the end of of January, in the thirty-third year of the reign of his preſe Wn 
_ pa'Une”-majeſty, at the ſaid pariſn of St. Paul, * Covent-Garden, in t 
1 * „county aforeſaid, applied to and ſolicited the Right H 
( 77 )Charles lord Herbert, fon and heir apparent of Henry © ns 
Upon bich quis of Merce ſter, and Sir William Manncch, Bart, and\e'® 
a FIc'l!2” other perſons who had been cuſtomers to the ſaid 7% | 


Ci ſu- x - ye -2 
pany s and Mary, in their ſaid trade of a man's taylor, "7 "3 


_ 
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Covenant. 


| their ſaid partnerſhip, for their work and cnſtom in the ſaid trade 
of 2 man's taylor z and the ſaid Thomas further declares, that 

in fact the ſaid Samuel and Mary, after making the ſaid written 
articles of agreement, and after the expiration of the ſaid four Fourth 

ears therein mentioned, (namely) on the firſt day of January, Br each. 
in the ſaid thirty-third year of the reign of his preſent majeſty, rags they 
and at divers days and times between the ſaid firſt day of ef Ses“ 
January and the firſt day of April. in the thirty-fourth year Of of Clos hes, 
the reign of his ſaid preſent majeſty, (to wit) at the ſaid &c. for 
pariſh of St. Paul, Coyvent-Garden, in the county aforeſaid, hem. 
wrought for and made ſeveral ſuits of men's cloaths and gar- 
ments for the ſaid Right Hon, Charles lord Herbert, and Sir 
William Mannock,. and for their ſervants, and to and for ſeve- pig 
ral other perſons who had been cuſtomers to the ſaid Themas and greach, 
Mary, in their ſaid trade of a man's taylor, during the time of That they 
their partnerſhip aforeſaid ; and that they the ſaid Samuel and did not do 
Mary, after the expiration of the ſaid four years, in the writ- m_ = 
ten articles of agreement above-mentioned, and after the deter- turn over 
mination of the ſaid partnerſhip between the ſaid Thomas and the Panner« 


the Mary, did not do their utmoſt to turn over to the ſaid Thomas hip Trade 
aid their ſaid joint trade, and all the cuſtomers which were at the 5, the ſaid 
aid time of making the ſaid written articles of agreement, and "ew gray 
27 at other times afterwards, and within the ſaid four years men- 

ace tioned in the ſaid written articles of agreement, had been cuſ- 


tomers to the ſaid Thomas and Mary in their ſaid partnerſhip That they 
trade z but they the ſaid Samuel and Mary, after the expiration the defend - 
of the ſaid four years mentioned in the ſaid articles of agree- ee lo- 
ment, and after the determination of the ſaid partnerſhip of the Solieitan? 
ſaid Thomas and Mary, (namely) on the twenty-fifth day of &c, - gg 
March, in the twenty third year of the reign of his ſaid preſent away and 
majeſty, at the ſaid pariſh of St. Paul, Covent Garden, in the Pevailed 
county aforeſaid, by their inſtigations, inſinuations, ſolicitations, _ — 
endeavours and procurements prevailed upon and drew, away as ploy the 
well the faid Charles 1:rd Herbert, and Sir William Mannock, as Plaintiff, 
leveral others of his majeſty's ſubjects, which before that time, 
ad during the time of the faid partnerſhip, had been cuſtomers 
s the ſaid Thomas and Mary in their ſaid partnerſhip trade of 

x a man's taylor, from making uſe of and employing the ſaid 
Thomas in the (aid trade of a man's taylor, (to wit) at the ſaid 
pariſh of St. Pau] Cæveni-Garden, in the county aforeſaid ; and 

at the ſaid Mary, afrer making the ſaid written articles of 
agreement, and within the four years therein mentioned (to 
4 wit) on the tenth day of Augu/t, in the twenty-ninth year of Sixth 
1 47 the reign of his preſent . at the ſaid pariſh St. Paul Co 2 
4 WW in the county aforeſaid, took from the poſſeſſion of eee 
1 e {id 7m, ſeveral books relating to the ſaid partnerſhip the — 
1 a rade of 2 man's taylor, between the ſaid Thomas and Mary, ſhip-Books 

oui) a caſh-book, a day-book, and another caſh-book ; and ile m the 


; 0 HP 2ltho! afterwards, (name| i . Plaintiff, 
e a y) on the twentieth day of Au in 
RR. nth-vinth year aforeſaid, at the faid parith of SHP 78) 
quit NJ g Pin the faid Mary was requeſted by the ſaid Thomas 
ener to him the books aforeſaid, and to permit he ſaid 
| | homas 
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Covenant. | 


Thomas to inſpeR and peruſe the ſaid books, ſhe the faid Mary 
altogether refuſed to deliver to the ſaid Thomas, the above-men- 

tioned books, or to permit the ſaid Thomas to inſpe@ and pe- 

ruſe the ſame (to wit) at the ſaid pariſh of St. Paul, Covent-Gar- 

den, in the county aforeſaid ; and ſhe the ſaid Mary, from the 

ſaid twentieth day of Auguſt, in the twenty-ninth year of the 

reign of his ſaid preſent majeſty, until the ewenty-ſecond day of 
September, in the twenty ninth year aforeſaid, at the ſaid pariſh 

of St. Paul, Covent-Gorden, in the county aforeſaid, kept the 

ſaid books in her poſſeſſion from the poſſeſhon of the ſaid Thee 

mas, and againſt his will and conſent, ſo that the ſaid Thomas 

during all that time, could not have the inſpection and peruſal 

of the ſaid books, and of the ſeveral accounts relating to the 

ſaid partnerſhip trade of a man's taylor, between the ſaid The- 

mas and Mary, as aforeſaid ; and that the ſaid Mary after» 

wards, and before the determination of the ſaid partnerſhip (and 

Several ſo there are os other breaches aſſigned in the ſame manner for keep- 
Breaches of 1g the books at other times, which ts awaid a needleſs repetition, is 
the fame Here omitted: and we therefore proceed to the following breach, viz. 
Natureat And that the ſaid Samuel Hodges, during the time of the ſaid 
ſeveral partnerſhip between the ſaid Thomas and Mary (namely) on 
Times. the twentieth day of October, in the thirty-ſecond year of 
the reign of his ſid preſent majeſty, at the ſaid pariſh of St. 

Paul, Covent-Garden, in the county aforeſaid, without the leave, 

conſent or agreement of the ſaid Thomas firſt had and obtained, 

2 . became indebted to one Peter Humes, of the pariſh of St. Mar- 
Samuel. be. tin in the Fields, in the county aforeſaid, in a ſum of money 
came in- Exceeding the ſum of five pounds ſterling, (to wit) in the ſum 
debted to of one hundred pounds ſterling, of lawful money of England, 
Peter for the like ſum before that time horrowed by the ſaid Samuel 
Humen, n of the ſaid Peter, for the recovery of which ſaſt mentioned ſum 


h ; : 
che Sum of the ſaid Peter, afterwards, (namely) in Michaetmas term, in the E fa 
81. | 330 year of the reign of his ſaid preſent majeſty, exhibited his fo 
ill againſt the ſaid Samuel, by the name of Samuel Hodges, &c. Wl in) 


in this court of our ſovereign lord the king, before the king 
himſelf, (the ſame court being then held at Weſtminſter, in the 
county atoreſaid) whereupon the ſaid Samuel, without the leave, 


| conſent or agreement of the ſaid Thow:as, then and there acknow- Wi lea 
And con- ledged and confeſſed the action aforeſaid, of the ſaid Peter, for i the 
ella the debt aforeſaid z and thereupon it was by the ſaid court 
Judgment. then and there adjudged that the faid Peter recover againſt 5 lor, 
the ſaid Sammel the ſaid debt of 1ool. and alſo 26s. and for 
| Bd. for his damages which he had ſuſtained, as well by WW Ni 
reaſon of detaining the ſaid debt, as alſo for his expences and hin 
coſts laid out by him in that cauſe, as by the record of that ting 
Judgment remaining in the ſaid court it doth and may more fully W a m 
appear; uf on which judgment afterwards, (namely) on the twen- Wl iat 
ty-ninth day of November, in the aforeſaid thirty ſecond year Wl 
of the reign of his ſaid preſent majeſty at Weſtminſter afocelaid, _ 5 
(P* 79) in the county aforeſaid, his majeſty's writ was proſecuted and . 


ſued out of this court, directed to the then ſheriff of Midd/e/ex, Wl Thy 
whereby our ſaid ſovercign lord the king commanded the _ | 
- 2 ſberi | 


Covenant. 


eriff of his ſaid county of Middleſex, that of the 5 
= chattels of the lad Samuel Hedges, in the baukoiel 
of the ſaid ſheriff, he ſhould cauſe to be levied the ſaid 
tool. which the ſaid Peter had recovered againſt him in the man- 
ner aforeſaid 3 and alſo of the ſaid 26s. 84. which were ad- 
| Judged to the ſaid Peter, in the manner aforeſaid, for his da- 
mages, expences and coſts, whereof the ſaid Samue} was con- 
victed, and that he ſhould have thoſe monies before our ſaid ſo- 
vereign lord the king at Weſtminfler, on Monday next after the 
Odave of St. Hillary, to render to the ſaid Peter, for his ſaid 
debt and damages, recovered as aforeſaid, by virtue of which 
writ Slingſby Bethel, eſq z and Henry Corniſh, eſq ; then ſheriffs 
of the ſaid county of Middleſex afterwards, and during the time 
of the ſaid partnerſhip between the ſaid Thomas and Mary, and That the 
before the return of the writ (namely) on the tenth day of Ja- Sheritf. by 
nuary, in the thirty-ſecond year of the reign of his ſaid preſent Virtue 
majeſty, at the ſaid pariſh of St. Paul, Coven- Garden, in thethereot en- 
county aforeſaid, by the procurement of the ſaid Samuel and Ha- e 
H, entered into the ſaid then dwelling-houſe of the ſaid Thomas and took ths 
in the ſaid pariſh of St, Paul, Covent- Garden, in the county afore- Plaintiff's 
ſaid, and levied and took in execution the goods and chattels Goods in 
of the ſaid Thomas, then being in that houſe, to the value of one Execution. 
hundred pounds, and detained and kept the ſaid go2ds and chat- 
tels for a long time, (to wit) for the ſpace of twelve days next 
following, in th ehands and cuſtody of them the ſaid Slingfby 
Bethel, and Henry Cornifh, (they then being the ſheriff of the 
ſaid county of Middleſex) to wit, at the ſaid pariſh of St. Paul, 
Covent-Garden, in the county aforeſaid z and the ſaid Thomas 
declares that the ſaid Samuel, (altho* often requeſted) hath not 
performed the covenant to the ſaid Thomas made to the ſaid 44 PER 
Samuel, in the manner aforeſaid, but the ſaid Samuel and Maryche Defen. 
have, and each of them hath unjuſtly broken the ſame z and thedant broke 
ſaid Samuel hitherto altogether hath, and till doth refuſe to per- he Cove- 
form the ſame z whereupon the faid Thomas declares he ty 
injured and endamaged to the value of 2000). and therefore 
he brings his ſuit, &c 

And now at this day, (to wit) in 15 days from the Feaſt-day Imparlance- 
of Eafter, this ſame term, (to which day the ſaid Samuel had 
leave to imparl to the ſaid bill, and then to anſwer, &.) as well 
the ſaid Thomas Nicholas, by his attorney, as the ſaid Samuel, 
by Francis Woodward, his attorney, came before our ſovereign 
lord the king at Weſiminſler, and the ſaid Samuel defends the 
force and injury when, Sr. and pleads that the ſaid Thomas 
Nicholas ought not to have or maintain his ſaid action againſt ,,*;, the 
him, becauſe as to breaking the ſaid covenant, in not permit- $rit Breach 
ting the ſaid Thomas to exerciſe and carry on the ſaid trade ofin not per- 
a man's taylor in partnerſhip between the (aid Thomas and Mary, mitting the 
in the ſaid houſe, which at the time of making the ſaid writ- up af to 
ten articles of agreement, was in the occupation of the ſaid Trade is 
Samuel and Mary, he the ſaid Samue! pleads that they the ſaidthe Houle, 
* Samuel and Mary, or either of the:n, did not hinder the ſaid(P* 80) 
Thomas Nicholas from exerciſing and carrying on the ſaid part- 
nerſhi p 
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Covenant. 


nerſſ ip trade between the ſaid Thomas and Mazy, in theit ſaid 
trade of a man's taylor, during the time above ſpecified in the 
ſaid declaration, or during any part thereof, as the iſaid Themas 
Nicholas doth above alledge in his ſaid declaration, in that par- 
And ifoe ticular 3 and thereof he puts himſelf an the country; and the 
joined ihę e ſaid Thomas Nichalas doth likewiſe the ſame : And as to break- 
on. ing the ſaid covenant, in denying and refuſing the ſaid T. VM. to 
have the uſe of the ſaid cutting room and parlour, with the clo- 
ſets therein, being parcel of the houſe aforeſaid, for the uſe of 
the ſaid T. and M. in their ſaid partnerſhip trade of a man's 
taylor, above ſuppoſed, he the ſaid Samuel pleads that they the 
ſaid Samuel and Mary, or either of them, did nat deny or refuſe 
to permit the ſaid Mat Nicholas to have the ſole uſe, toge- 
ther with the ſaid Mary, of the ſaid ſhop, cutting toom and pare 
lour, with the cloſets, part of the ſaid houſe, for the uſe of them 
the ſaid Thomas and Mary, in their trade of a man's taylor, for 
the time aforeſaid, in the ſaid declaration above ſpecified in that 
3 or for any part of the ſaid time, in ſuch manner and 
form as the ſaid Thrmas Nicholas doth likewiſe above ſuppoſe in 
his declaration, in that particular, and therefore be puts bimſelf 
To the third on the country; and the ſaid Thomas thereof: doth likewiſe the 
Bieach che ſame. And as to breaking the covenant aforeſaid, in interced- 
Defendant ing and ſoliciting the faid ſeveral per ſons, being cuſtomers of 
FO. gers the ſaid Themas and Mary, during their partnerſhip in their (aid 
n Ifue, ade of a man's:taylor, for their work and buſineſs in their ſaid 
and there is trade of a man's taylor. above ſuppoſed by the declaration afore- 
a Demuner ſaid, to be done by the ſaid Samuel and Mary, he the ſaid Sa- 
to chat. muel pleads that neither he the ſaid Samuel, or the ſaid Mary, did 
at 1 after the expiration of the ſaid partnerſhip, between 
the ſaid Th:mas and Mary, intercede or folicite the ſaid Charles 
lord Herbert, or Sir William Mannech, or either of them, or any 
other perſon or perſons whatſoever, which had been cuſtomers 
to the ſaid Thomas and Mary, during their ſaid partnerſhip, for 
their or any of their work or buſineſs in their faid trade of a man's 
taylor, nor have they wrought or done - buſineſs in their ſaid 
trade, for any ſuch cuſtomers or their ſeryants, through the in- 
ſinuation or ſolicitation of them the ſaid Samuel and Mary, or 
either of them, in making any garments or cloaths for any ſuch 
cuſtomets or their ſervants, in ſuch manner and form as the ſaid 
Tamas Michelus doth likewiſe above ſuppoſe by his ſaid decla- 
ration in that particular, and thereof he likewiſe puts himſelf 
bs 5 on the country; and as to breaking the covenant aforeſaid, by 
Ferch. ue the faid Samuel and Mary's not doing their utmoſt after the ex- 
Defe ndark piration of the ſaid partnerſbip to turn over to the ſaid Thomas 
plead: that the trade of them the ſaid Themas and Mary in their ſaid part - 
* _ ms neithip, andthe cuſtomers which they had at the time of making 
TY the 1aid written articles of agreement, or at any time, during 
requeſted, the ſaid partnerſhip above ſuppoſed to have been negleCted, 
&c, he the ſaid Samuel pleads — they the ſaid Samuel and 
Mary, or either of them, were not at any time after the ex- 
pitaticn of the ſaid partnerſhip, even to this time, requeſted to 
execute the ſaid ptemiſſes laſt above ſpecified z and this the lar 
| | x | Same 
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* Samuel is ready to verify 3 whereupon he prays judgment (P& 91) 
whether the ſaid Thomas Nicholas ought to have or maintain his 

ſaid action thereon againſt him, &. And as to breaking the 

covenant aforeſaid, in diverting and drawing away the ſaid To the 5th 
cuſtomers of them the ſaid Tamas and Mary, or either of them, Iſſue, that 
from making uſe of and employing the ſaid Thomas, in the trade the ow yg 
of a man's taylor, after the determination of the partnerſhip, by — Son 
any inſtigations infinuations, ſolicitations, endeavours or pro- away apy 
curement above ſuppoſed to be done by them, be the ſaid Samue/Cultamers, 
pleads that they the ſaid Samuel and Mary, or either of them, aud an td 
did not in any manner howſoever, divert or draw away any 

of the ſaid cuſtomers of the ſaid Thomas and Mary, from making 

uſe of, or employing the ſaid Thomas in the ſaid trade of a man's 

taylor, after the determination of the copartnerſhip between 

the ſaid Thomas and Mary, in ſuch manner and form as the ſaid 

Thomas doth likewiſe above ſuppoſe in his declaration in that 
particular, and thereof he likewiſe puts himſelf on che country, 
and the ſaid Thomas doth likewiſe the ſameʒ and as to breaking then 9 
covenant aforeſaid, as to taking from the ſaid Thomas the books 70 —_ 
above ſpecified in the ſaid declaration, relating and belonging reaches, 
to the partnerſhip aforeſaid ; and alſo detaining them from that the 
the ſaid Thomas, fr the ſeveral times above reſpeSivel y ſpeci-Plaintiff 
hed in the ſaid declaration in that particular above likewiſe ſu p-from _— 
poſed to be done, he the ſaid Samuel pleads that the ſaid Thomas have hat 
Nichslas, from time to time, at the ſaid ſeveral times above re; che laſpee- 
ſpeQively ſpecified in the ſaid declaration in that particular tion, & c. 
had and e ee had the inſpection and peruſal of the ſaid 

ſeveral books, and every of them, relating and belonging to 

the ſaid partnerſhip, in any manner howſoe ver, either by him- 

ſelf or by one Thomas Foſter, ſervant to the ſaid Thomas and Mary, 

Choſen and appointed by the ſaid Thomas and Mary, for that 

purpoſe z and the ſaid books, or either of them were never 

detained by che ſaid Mary from the ſaid Thomas, during the 

ſaid ſeveral times, or any pact thereof, above likewiſe reſpec- 

tively ſuppoſed in the ſaid declaration in that particular, in 

ſuch manner and form as the ſaid Thomas hath likewiſe above 
reſpectively ſuggeſted in his ſaid declaration; and thereof he 1 
likewiſe puts himſelf on the country z and as to breaking the co- ch Breach, 
venant aforeſaid, as to the ſaid judgment above ſuggeſted tot hat the 
be had and obtained againſt the ſaid Samuel, at the ſuit of the Sheriff of 
ſaid Peter Humes, contrary to the intent and purport of the ſaid Middleſex 
written articles 'of agreement ia that particular z and alſo as —— e hes 
the execution proſecuted and ſued out thereupon, above ſpeci - take the 
hed in the ſaid declaration in that particular, he the ſaid Same/Plaintiff's 
pleads that the ſaid ſheriff of Middleſex, by virtue of the (aid Od. 
execution, did not enter into any part of the ſaid dwelling houſe 

of the ſaid Thomas Nicholas, nor levy, or take in execution any 

of the goods and chattles of the ſaid Thomas, being in that 

houſe, or detain or keep them in his hands or cuſtody, for any 

pace of time whatſoever, nor was the ſaid Thomas, by reaſon of 

tne premiſſes laſt above ſpecified in any manner howſoever dam» 


nitied, contrary to the tenor and purport of the ſaid written at- 


ticles 


Covenant. 

ticles of agreement, in ſuch manner and form as the ſaid Thomas 

pu g Nicholas doth likewiſe above ſuggeſt in his ſaid declaration, in 

( 2, that particular z and thereof he likewiſe puts himſelf on the 
country, and the ſaid Thomas doth likewiſe the ſame, &e. 

5 And the ſaid Thomas Nicholas replies that the ſaid Samuel"; 

© the fee Plea, a3 to array the covenant aforeſaid, in interceding and 

veral Pleas ſoliciting the ſaid ſeveral petſons that were cuſtomers to the 

in Bar, ſaid Thowas and Mary, during their partnerſhip in their ſaid trade 

piendedto of a man's taylor, for their work and buſineſs therein above ſpe- 

Buy the, cified in the declaration aforeſaid z and as to breaking the cove- 

— nant aforeſaid, by the ſaid Samuel and Mary, in not doing their 

utmoſt after the expiration of the ſaid partnerſhip, to turn over 

to the ſaid Thomas Nicholas, the trade of them the ſaid Thomas 

and Mary, in their ſaid partnerfhip, and the cuſtomers which 

were at the time of making the ſaid written articles of agree- 

ment, or which at any time, during the ſaid partnerſhip, had 

This here been cuſtomers to the ſaid mas and Mary, above ſpecified 

ſeems, to be in the ſaid Samuels plea, and as to breaking the covenant afore- 

2 Y» ſaid, as to the taking from the ſaid Thomas the books above 

be erpreſſe ſpecified in the declaration aforeſaid, relating and belonging to 

much porter the ſaid partnerſhip ; and alſo detaining them from the ſaid 

a« was uſual Thomas, during the ſeveral times reſpeQively ſpecified in 

in Latin, the declaration aforeſaid, in that particular above likewiſe men- 

word tioned in the ſaid Samuels plea, as to breaking the covenant 

E aforeſaid, by taking from the ſaid Thomas the books above 

ſpecified in the declaration aforeſaid, relating and e 

to the ſaid partnerſhip, and as to breaking the covenant afore - 

ſaid, in interceding and ſoliciting the ſaid ſeveral perſons that 

were cuſtomers to the ſaid Thomas and Mary, during their 

partnerſhip in their ſaid trade of a man's taylor for their work 

and buſineſs in the ſaid declaration above ſpecified z and as to 

breaking the covenant aforeſaid, in the ſaid Samuel and Mary: 

not doing their utmoſt after the expiration of the ſaid partner- 

ſhip, to turn over to the ſaid T. Nicholas, the trade of them the 

ſaid Themas and Mary in their ſaid partnerſhip, and the cuſtom- 

ers which were at the time of making the ſaid written articles 

of agreement, or at any time during the ſaid partnerſhip had 

been cuſtomers to the ſaid Thomas and Mary, above ſpecified in 

the ſaid Samuel's plea ; and as to breaking the covenant afore- 

ſaid, as to taking from the ſaid Thomas the books above ſpecified 

in the declaration aforeſaid, relating and belonging to the ſaid 

Partnerſhip ; and alſo detaining them from the ; 

during the ſeveral times above reſpeQively ſpecified in the de- 

 Claration aforeſaid, in that particular above likewiſe mentioned 

in the ſaid Samne/*s plea to his the ſaid Thomas's action, the ſaid 

Themas (aith that the ſaid plea of the ſaid Samuel, as to the breach 

of covenant aforeſaid, in interceding and ſoliciting the ſaid ſes 

veral perſons, being cuſtomers to the ſaid Thomas and Mary, du- 

Ting their ſaid partnerſhip, in the ſaid trade of a man's taylor, for 

their work and cuſtom, in the ſaid trade of a man's taylor, above 

ſpecified in the ſaid declaration ; and as to breaking the cove- 


nant aforeſaid, in the ſaid Samuel and Mary's not Joing their 
| utmoſt 


aid Thomas, 
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utmoſt after the expiration of the ſaid partnerſhip, to turn over 
to the ſaid Thomas the ſaid partnerſhip trade of the ſaid Thomas 
and Mary, * and their cuſtomers which they had at the time(P* 33) 
of making the ſaid written articles of agreement, or at any 
time during the ſaid partnerſhip above ſpecified in the ſaid Sa- 
muel's plea z and as to breaking the covenant aforeſaid, as to 
taking the ſaid books above ſpecified in the ſaid declaration, from 
the ſaid Thomas, relating or belonging to the ſaid partnerſhip, and 
detaining them from the ſaid Thomas, during the ſeveral times 
above reſpeRively 8 in the declaration aforeſaid, in that 
particular like wiſe above ſuppoſed to have been done, and the 
matter therein contained are not ſufficient in law to preclude the 
ſaid Thomas from his ſaid action, as to breaking the covenant 
aforeſaid of the ſaid Samuel and Mary, by interceding and ſoli- 
citing the ſaid Lord Herbert and Sir William Mannock, and other 
perſons, who during their (2id partnerſhip, in the ſaid trade of 
a man's taylor, had been cuſtomers to the ſaid Thomas and 
Mary, in their ſaid trade for their work and cuſtom therein ; 
and alſo as to the ſaid Samuel and Mary's working and doing bu- 
ſineſs in their ſaid trade of a man's taylor, and working and 
making ſeveral ſuits of men's cloaths for the ſaid Charles Lord 
Herbert, and Sir William Mannockh, and to and for ſeveral other 
perſons who, during the ſaid time of partnerſhip between the 


\ ſaid Thomas and Mary, in their ſaid trade of a man's taylor, 


after the expiration of the four years above mentioned in the 
ſaid written articles of agreement at ſeveral days and times 
above ſpecified in the ſaid declaration; and as to breaking the 
covenant aforeſaid, by the ſaid Samuel and Mary's not doing their 
utmoſt after the expiration of the ſaid partnerſhip, to turn over 
the trade of the ſaid Thomas and Mary, in their ſaid partners» 
ſhip ; and all thoſe who were at the time of making the ſaid writ- 
ten articles of agreement, or at any time during the ſaid part- 
nerſhip, had been cuſtomers to the ſaid Thomas and Mary, in 
their {aid partnerſhip trade; and as to breaking the covenant 
aforeſaid, as to taking the ſeveral books relating and belonging 
to the ſaid partnerſhip, above ſpecified in the ſaid declaration 3 
and alſo detaining them from the ſaid Tamas, during the ſeve · 
ral times above reſpeQively ſpecified in the ſaid declaration in 
that particular, to which ſaid plea, as to the ſaid ſeveral matters 
therein mentioned in this replication, in the manner and form 
as the ſame is ahove pleaded by the ſaid Samuel, he the ſaid T- 
mas is under no neceſſity, nor in any wiſe bound by the law of 
the land to anſwer z and this he is ready to verify z whereupon, 
for want of a ſufficient anſwer of the ſaid Samuel, to the ſeveral 
matters ſpecihed in the ſaid declaration, the ſaid Thomas prays 
Judgment, and that his damages occaſioned by the ſaid ſeveral 
breaches of covenant of the ſaid Samuel above particularly men- 
tioned in this replication may be awarded to him, Cc. 

And the ſaid Samuel rejoins, that the ſeveral pleas of the ſaid Joinder in 
Samuel, as to breaking the covenant aforeſaid, in interceding and Demurrer. 
loliciting the ſaid ſeveral perſons, being cuſtomers to the ſaid 
Tomas and Mary, during the ſaid copartnerſhip in their ſaid 

trade 


Covenant. 


trade of a man's taylor, for their work and cuſtom in the ſaid 

trade above ſpecified in the ſaid declaration: and as to breaking 

(Þ* 8 4) the covenant “ aforeſaid, in them the faid Samuel and Mary's not 

doing their utmoſt after the expiration of the ſaid r to 

turn over to the ſaid Thomas Nicholas the trade of the ſaid Thomas - 
and Mary, in their faid partnerſhip, and their cuſtomers which 
they had at the time of making the ſaid written articles of agree- 
ment, or at any time, during the ſaid partnerſhip above ſpecified 
in the plea of the ſaid Samuel; and as to _— the covenant 
aforeſaid, as to taking the ſaid books above ſpecified in the ſaid 
declaration, relating and belonging to the ſaid partnerſhip, and 
alfo detaining them from the ſaid Thomas, during the ſaid ſeveral 
times above reſpeQively mentioned in the ſaid declaration as to 
that particular likewiſe above ſuppoſed to be done in the man- 
ner and form as the ſame is above pleaded in bar to the ſaid 750 
mass action againſt the ſaid Samuel, are 2 and ſufficient in 
law to preclude the ſaid Thmas from his ſaid action againſt the 
faid Sammel, as to breaking the ſaid Covenant of the faid Samuel 
and Mary, in interceding and ſoliciting the ſaid Charles Lord Her- 
tert, and Sir William Mannock, and other perſons, who during 
the ſaid Partnerſhip trade of a man's taylor, between the ſaid 
Thomas and Mary, had been cuſtomers to the ſaid Thomas and 
Mary, in their ſaid trade of a man's taylor z and as to the ſaid 
Samuel and Mary's working and doing buſineſs in the ſaid trade 
of a man's taylor, after the expiration of the ſaid four years, 
and working and making ſeveral mens garments of divers kinds 
for the ſaid Charles Lord Herbert, and Sir William Manneck, Bart. 
and to and for ſeveral other perſons, who during the time of the 
faid partnerſhip between the ſaid Thomas and Mary, had been 
cuſtomers to the ſaid Thimas and Mary, in their ſaid trade of 
| a man's taylor, after the expiration of the faid four years a- 
bove-mentioned in the faid written articles of agreement, at the ſe- 
veral times above-mentioned in the ſaid declaration; and as to 
breaking the ſaid covenant as to them the ſaid Samuel and Mary's 
not doing their utmoſt, after the expiration of the ſaid partner- 
#bip, to turn over the partnerſhip trade of them the ſaid Thomas 
and Maxy to the ſaid Tamas Nichalas only, and all the cuſtomers, 
which at the time of making the ſaid written articles of agree- 
ment, and within the four years mentioned in the ſaid written 
articles of agreement, had been cuftomers to the ſaid Themas and 
Mary in their (aid partnerſhip trade ; and as to breaking the ſaid 
covenant, as to taking the ſaid ſeveral books relating and belong- 
ing to the ſaid partnerſhip trade above ſpecified in the ſaid de- 
claration from the ſaid Thomas, and alſo detaining them from 
the ſaid Thomas, at the ſeveral times above reſpectively ſpecified 
in the ſaid declaration, as to that purticular z which ſaid plea, 
and the ſeveral matters contained in the ſame, and Sow 
mentioned in this rejoinder, the ſaid Samuel is ready to verify and 
prove in fuch manner as the court ſhall think fit z and becauſe 
the ſaid Thomes hath not anſwered the ſaid plea, as to the faid 
ſeveral matters mentioned in this rejoinder, nor hath hitherto. in 
any manner denied the ſame, the ſaid Samuel, as beſore, prays 
judgment 
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judgment 3 and that the ſaid Thomas may be precluded from his ſaid 

action, as to the ſaid ſeveral matters above ſpecified in the ſame 

plea, and in this rejoinder, &c, But becauſe the court of our (P 85) 
# ſaid ſovereign Lord the King, now here, are not yet adviſed Chria advi- 
to give their judgment of and upon the premiſes, whereof the fare val, 
Parties have ſubmitted themſelves to the judgment of this court, 1 —.— 
a day therefore is iven to the ſaid Parties, before our ſaid ſo- I 
vereign Lord the King at We/tminfler, until Friday next after 

the morrow of the Holy Trinity, for hearing their judgment of 

and concerning the premiſſes, inaſmuch as the ſaid court of our 

ſaid ſovereign Lord the King thereof are not yet, c. and as 
well to try the ſaid ſeveral iſſues, above ſeverally joined be- 
tween the ſaid Parties; as alſo to enquire what damages the 


Veaire fa- 
Cias awarde 


1 ſaid Thomas hath ſuſtained by reaſon of the ſaid Samuel breaking ed, as well 
* his ſaid covenant, as to the ſaid Samuel and Mary's interceding to try the 
5 and ſoliciting the ſaid Charles Lord Herbert, and the ſaid Sit — 4 
William Mannocl, bart. and other perſons, who during the ſaid B. m. 
partnerſhip in the ſaid trade of a man's taylor, between the if j udg - 
ſaid Thomas and Mary, had been cuſtomers to the ſaid Thomas ment ould 
and Mary in their ſaid trade of a man's taylor, by reafon of be a 
the ſaid Sanuel's breaking the ſaid covenant, as to the ſaid, Pee 
Samuel and Mary's working and doing buſineſs in the ſaid 

trade of a man's taylor, after the expiration of the ſaid four 

years, in working and making ſeveral mens garments and clothes 

of divers kinds for the ſaid Charles Lord Herbert, and the ſaid 

Sir William Manneckh, and to and for ſeveral other r who, 

during the time of the ſaid partnerſhip between the ſaid Thomas 

and Mary, had been cuſtomers to the ſaid Samuel and Mary in 

their ſaid partnerſhip trade of a man's taylor, after the expira- 

tion of the ſaid four years above-mentioned in the ſaid written 

articles of agreement at the ſeveral days and times above 

ſpecified in the ſaid declaration z and as to breaking the co- 

venant aforeſaid, in the ſaid Samuel and Mary's not doing their 

utmoſt after the expiration of the ſaid partnerſbip, to turn over 

to the ſaid Thomas Nicholas only, the faid partnerſhip trade of 

the ſaid Themas and Mary, and all the cuſtomers, who at the 

time of making the ſaid written articles of agreement, and with- 

in the ſaid four years mentioned in the ſaid written articles of 
agreetnent had — ſo to the ſaid Thomas and Mary in their 

ſaid partnerſhip trade ; and as to breaking the covenant afore- 

ſaid, as to taking the ſaid ſeveral books relating and belonging 

to the {aid partnerſhip above ſpecified in the 0 declatation, 

from the ſaid Thomas, and detaining them from him during the 

ſeveral times above reſpectively ſpeciſied in the ſaid deelaration, 

as to that particular, in the manner and form above mentioned 

to have been done by the ſaid Samuel and Mary, whereof the 

Parties aforeſaid have ſubmitted themſelves to the judgment of 

the court, if judgment ſhould happen to be given thereupon for 

the ſaid Thomas, againſt the ſaid Samuel ; therefore let a jury 

dome before our ſovereign Lord the King at #e/{minſter, on 

Saturday next after the morrow of the Aſcenſion of vur Lord ; 


and 
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and who neither, c. To recognizce, &c. becauſe as well, 
Oc. the ſame day is given to the ſaid parties there, Oc, 
Pe Th Afterwards the proceedings in the ſaid action, between the 
3 ſaid Parties being continued thereon, the jury are thereon reſpited 
Po 86). between them, before our ſovereign Lord the King at Weſt- 
( minſfler, till Friday next after the Morrow of the Holy Trinity next 
enſuing, unleſs Sir Thomas Raymond, Knt. and Sir Francis Wy- 
thens, . juſtices aſſigned to hold pleas in the court of out 
ſaid ſovereign Lord the King, before the King himſelf, ſhould 
come before, on Tueſday the twenty-ſecond day of May, at Wef- 
minſler aforeſaid, in the great hall of pleas there, according to 
the form of the Statute, &. through the default of the jurors, 
Ec. at which day, as well the id Thomas Nicholas, as the 
ſaid Samuel came by their faid attornies, before our ſovereign 
Lord the King at W.Aminfer, and the ſaid juſtices before whom, 
Sr. ſent hither their record, tried before them in theſe words, 1 
The Poſtea . Aſterwards at the day and place within contained, as well the 
within named Thomas Nicholas, as the within written Samuel 
Hedges, by their attornies within contained, came before the faid 
Thomas Raymond and Sir Francis Wythens, two of his ſaid ma- 
Jeſty's juſtices, aſſign'd to hold pleas in the court of our ſaid ſo- 
vereign Lord the King, before the King himſelf, (the within 
written Edmond Watts, gent. being aſſociated to them, by virtue 
of the ſtatute, c.) and the jurors of the Jury whereof men- 
tion is within made, being ſummoned, ſome of them, (to wit) 
H. S. eſq; N. 4. ſq; J. & T. P. J. M. J. B. J. C. J. B. 
R. B. and 7. C. come and are ſworn upon the jury; and 
becauſe the reſt of the ſame jury have not appeared, therefore 
others of the by-ſtanders, choſen by the Sheriff of the ſaid coun- 
tYs at the requeſt of the ſaid Thomas, and by the command of the 
aid juſtices, are put on a-new, whoſe names are affiled in the 
within written panel, according to the form of the ſtatute in that 
Cafe lately made and provided, which ſaid jurors, ſo put on 
a- new, (namely) R. M. and R. C. being called, came likewiſe, 
who, being ſworn together with the ſaid other jurors before 
impanelled and ſworn to declare the truth of the within con- 
tents, being Choſen, tried and ſworn, as to the firſt iſſue within 
The ßiſt joined, between the ſaid Parties, to be tried by the country, 
Ifue found declare, upon their oath, that the ſaid Samuel, and the within 
for the written Mary, and each of them, did hinder the ſaid Thomas 
plaintiff, Nicholas from exerciſing and carrying on the within mentioned 
trade of a man's taylor, in partnerſhip between the ſaid Thomas 
and Mary, in the within mentioned houſe, in the manner and 
form as the ſaid Thomas doth within alledge in his declaration, 
as to that 1 and they aſſeſs the damages of the ſaid 
T homas Nicholas, by reaſon thereof, beſides his expences and 
coſts laid out by him, about his ſuit in this cauſe to one hundred 
pounds z and as to the ſecond ifſue within likewiſe joined to be 
00 ſecond tried by the country, the ſaid jury likewiſe, upon their oath 
rang _ aforeſaid, declare, that the ſaid Samuel and Mary, and each of 
the pla in- them, did tefuſe and deny to ſuffer the ſaid Themas Nicholas, to 
tiff, have the ſole ule, together with the within written Mary, - the 
| op, 
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parlour, with the cloſets therein, bans 
part of the within mentioned houſe, for the uſe of the ſai 

Samuet and Mary, in their ſaid partnerſhip trade of a man's 
taylor, as the ſaid Themas doth likewiſe ſuppoſe in his declara- 


ſhop, cutting-room and 


tion within written, as to that particular; “ and they aſſeſs (ps 87) 
the damages of the ſaid Thombs Nicholas, by reaſon thereof, be- 
ſides his expences and coſts laid out by him about his ſuit, in 
this particular, to fifty pounds ; and as to the third iſſue with- 
in likewiſe joined, to be tried by the country, the ſaid jurors iſſae found 
declare upon their ſaid oath, that they the ſaid Samuel and Mary, for the Do- 
or either of them, did not in any manner howſoever, divert or 
draw away any cuſtomers of the ſaid Thomas and Mary, from 
employing or making uſe of the ſaid Thomas, in the ſaid trade of a 
man's taylor, after the determination of the partnerſhip between 

the ſaid Thomas and Mary, in ſuch manner and form as the ſaid 

Thomas doth likewiſe ſuppoſe in his within written declaration; 
And as to the fourth iſſue wirhin likewiſe joined, to be tried by The fourth 
the country, the ſaid jurors deelare, upon their ſaid oath, that 1 
the within ſpecified Sheriff of Middleſex, by the procurement of plaintiff. 
the ſaid Samuel and Mary, by virtue of the execution within 
ſpecified, did enter into the within mentioned dwelling-houſe 
of the ſaid Thomas, and levied and took in execution divers 

oods and chattels of the ſaid Thomas, being in that houſe, and 

ept and detained the ſaid goods and chattels in his hands, in 
ſuch manner and form as the ſaid Th:mar doth likewiſe alledge 
in his within written declaration; and the ſaid Thomas was 
damnified by reaſon thereof; and they aſſeſs the damages of 
the ſaid Thomas, by reaſon thereof, beſides his expences and 
coſts laid out by him, about his ſuit, as to this particular, to two 
hundred pounds ; and as to the within ſpecified breach of the 
within ſpecified covenant of the ſaid Samuel, as to the ſaid Sa- 

muel and Mary, their interceding and ſoliciting the within 
named Charles Lord Herbert, and Sir William Mannack, Bart. Conditional 
and other perſons, who during the ſaid partnerſhip in the (aid Damages 
trade of a man's taylor, between the ſaid Thomas and Mary, had found on 
been cuſtomers to the ſaid Thomas and Mary, in their ſaid trade the Demur- 
of a man's taylor; and as to the ſaid Samuel and Mary's * 
working and doing buſineſs in the ſaid trade of a man's taylor, 
after the expiration of the ſaid four years, in working and 
making ſeveral men's garments of ſeveral kinds, for the ſaid 
Lord Charles Herbert, and the ſaid Sir William Mannockh, and 
to and for ſeveral other perſons, who, during the time of the 
ſaid partnerſhip between the ſaid Thomas and Mary, had been 
cuſtomers to the ſaid Thomas and Mary, in their ſaid trade of a 
man's taylor, at the times within ſpecified, as to that particular, 
whereof the ſaid Parties have ſubmitted themſelves to the judg- 

ment of this court; If it ſhall appear to the court of our ſaid 
ſovereign Lord the King, before the King himſelf, that the plea 
of the ſaid Samuel, within pleaded, as to that particular, and 
the matter therein contained, are not ſuficient in law to pte- 

clude the ſaid Thomas from his ſaid action thereupon, againit the 

ſaid Samuel, and jadgment ſhall happen to be given for the 


ſaid 
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ſaid Thomas, againſt the ſaid Sammel in this cauſe, as to that 
particular, then the ſaid jurors, upon{their ſaid oath, do aſſefs the 
damages of the ſaid Thomas, by reaſon of the breach of the ſaid 
covenant, to one penny; and as to the within ſpecified breach 
of the covenant aforeſaid, in the faid Samuel and Mary's not do- 
(P*88 )* ing their utmoſt, after the expiration of the ſaid partnerſhip, 
to turn over to the ſaid Thomas Nicholas only, the trade of the 
' faid Thomas and Mary, in their partnerſhip, and all the cuſtom- 
ers who at the time of making the ſaid written articley of 
agreement, and within the ſaid four years mentioned in the 
ſaid written articles of agreement, had been cuſtomers to the 
ſaid Themas and Mary, in their faid partnerſhip trade, whereof 
the within written Parties have likewiſe ſubmitted themſelves to 
the judgment of the court, if it ſhall appear to the court of our 
faid ſovereign Lord the King, before the King himſelf, that the 
plea of the ſaid Samuel above pleaded, as to that particular, 
and the matter therein contained, are not ſufficient in law to 
preclude the ſaid Thomas from the ſaid action thereupon, againſt 
the ſaid Samuel, and judgment ſhall happen to be given againſt 
the ſaid Samuel, in that particular, then the ſaid jurors, upon 

their ſaid oath, do aſſeſs the damages of the ſaid Themas, by 
reaſon of the breach of that covenant, to five hundred pounds; 
and as to the within ſpecified breach of the within ſpecified co- 
venant, as to taking from the ſaid Thomas the ſeveral books 
within mentioned, relating and belonging to the within men- 
tioned partnerſhip, in the declaration within ſpecified, and de- 
taining the ſame from the ſaid Themas, at the ſeveral times with» 
in reſpeQively ſpecified in the within written declaration, as 
to that particular within mentioned to have been done by the 
ſaid Samuel and Mary, whereof the Parties within written have 
likewiſe ſubmitted themſelves to the judgment of the court, if 
it ſhall appear to the court of our ſaid ſovereign Lord the King, 
before the King himſelf, that the ſaid plea of the ſaid Samuel, 
within pleaded, as to that particular, and the matter therein 
contained are not ſufficient in law to preclude the ſaid Thomas 
from his ſaid action againſt the ac Samuel thereupon, and 
judgment ſhall happen to be given againſt the ſaid Samuel, as 
to that particular, then the ſaid jurors, upon their ſaid oath, 
do aſſeſs the damages of the ſaid Thomas, by reaſon of the breach 
of that covenant, to one hundred and fifty pounds, beſides bis 
expences and coſts laid out in this cauſe, and for his expences 
aforeſaid, to twenty ſhillings, And becauſe the court of our 
laid ſovereign Lord the King, now here, are not yet adviſed 
to give their judgment of and upon the premiſſes z a day 
therefore is given to the ſaid Thomas and Samuel, before our ſo- 
vereign Lord the King at Weſtminſter, *till Tueſday next after 
three weeks of St. Michael, to bear their judgment of and 
concerning the ptemiſſes, becauſe the court of our aid 
ſovereign lord the King is not yet, &c. (with other Centinu- 
ences) at which day, as well the ſaid Thomas as the ſaid Sa- 
muel, by their atcornies, came before our ſovereign * the 
: l ing 
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ine at Weſtminfler ; whereupon all and ſingular the premiſſes, 
HOP 2 ſully underſtood, by the court of our ſaid 
ſovereign Lord the King, before the King himſelf, and upon 
mature deliberation thereupon had, inaſmuch as it appears to this 
court of our ſaid 1 Lord the King, before the King 
himſelf, that as well the plea of the ſaid Samuel, as to breaking 
the covenant aforeſaid, in the ſaid Samuel and Mary's not doing 
their ® utmoſt to turn over to the ſaid Thomas the ſaid partner- 
ſhip trade of them the ſaid Thomas and Mary, and all the cuf- 
tomers, who had been ſo at the time of making the ſaid written 
articles of agreement, and within the ſaid four years mentioned 
in the ſaid within ſpecified written articles o roch as 
alſo the plea aforeſaid of the ſaid Samuel, as io taking from the 
ſaid Thomas the ſaid ſeveral books relating and belonging to the 
ſaid partnerſhip ſpecified in the declaration aforeſaid ; and alſo 
deraining the 2 from the ſaid Thomas, at the ſeveral times 
within reſpectively ſpecified in the ſaid declaration, as to that 
particular, to be done by the ſaid Samue/ and Mary, and the 
matters therein contained, are not ſufficient in law to preclude 
the ſaid Thomas from his ſaid action againſt the ſaid Samuel 
thereupon ; therefore it is adjudged that the ſaid Thomas Nicho- 


las do recover againſt the ſaid Samuel Hodges 1000!. part of the plaintiff for 
7 above aſſeſſed by the ſaid jurors on that occa- part upon 
ſion, in form aſereſaid; and the ſaid twenty ſhillings likewiſe the demur- 


damages aforeſai 


(P* 89) 


or the 


above aſſeſſed by the ſaid jurors, for his expences and cofts aſore- *. 


ſaid ; and alſo eighty pounds awarded by the court of our faid 
ſovereign Lord the King, before the King himſelf, to the ſaid 
Thomas, for his expences and coſts, by way of increaſe, which 
ſaid damages amount in the whole to 1081]. and be the ſaid - 
muel amerced, fc. And becauſe it appears to this court, that 
the plea of the ſaid Samuel, pleaded as to that particular, and 
the matter therein contained, are not ſufficient in law to preclude 
the faid Thomas from his ſaid aQtion, upon the covenant of the 
laid Samue', as to the ſaid Samuel and Mary's interceding and 
ſoliciting the ſaid Charles Lord Herbert, and Sir William Mannoch, 
Bart. and other perſons, who during the ſaid partnerſhip trade 
of a man's taylor, between them the ſaid Thomas and Mary, had 


been cuſtomers to the ſaid Thomas and Mary for their work and 


cuſtom in the ſaid trade of a man's tailor; and as to the ſaid Sa- 
muel and Mary's working and doing buſineſs in the ſaid trade of 
a man's tailor, after the expiration of the ſaid four ycars, and 
working and making ſeveral men's garments of ſeveral kinds, for 
the ſaid Charles Lord Herbert, and Sir William Mannock, and to 
and for ſeveral other perſons, who during the time of the ſaid 
partnerſhip, had been cuſtomers to the ſaid Thomas and Mary, in 
their ſaid trade of a man's tailor, at the times above ſpecified in 
that | articular, whereof the ſaid parties have ſubmitted them- 


elves tothe judgment of rhe court ; and as to that it is found 
Vor, II. H a that 


‚ 
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that the ſaid Samuel and Mary, or either of them, did not in any 
manner howſoever, divert or draw away any of the cuſtomers of 
the ſaid Thomas and Mary, from employing or making uſe of the 
ſaid Thomas, in the ſaid trade of a man's tailor, after the deter. 
mination of the ſaid partnerſhip, between the ſaid Thomas and 
Mary, in ſuch manner as the ſaid Thomas doth ſuppoſe in his ſaid 
declaration, as to that particular ; and whereas - 54 ſaid Samuel 
is thereof above acquitted by the ſaid jurors, it is adjudged by 
the court of our ſaid ſovereign Lord the King, that the ſaid 
Thomas take no benefit by his ſaid bill in that particular, but that 
he be amerced for his “ groundleſs application to this court, a; 
to that particular; and the ſaid Samuel be therefrom for ever 


diſmiſſed, & c. | 


Two exceptions were taken by Levinz, of counſel with the 
plaintiff in error. 


1. That there was no averment that the articles were made 
between the parties therein named, becauſe it is faid only in the 
beginning 5 the declaration, That by the articles mentioned to le 
made teſtutum exiſtit. The declaration is not ſufficient, it not be- 
ing before alledged that the articles were made between the 
parties. 


2. That the defendant and his wife covenanted, and the 
breaches are aſſigned in ſome of the covenants in which the wiſe 
covenanted, and there the covenant is void. 


3. That the breach is that the deſendant had hindered the 
plaintiff from uſing his trade in the houſe, without ſhewing hov 
he was hindered, which they would have not to be ſufficient, but 
that the plaintiff ought to have ſhown how he was hindered. 


4. That upon the covenant that they would not contract deb; 
without the mutual conſent, the breach is aſſigned, that Hodee: 
had contracted a debt of 100. with Humes, and that Humes had 
judgment and execution thereupon, and that the ſheriff, by i 
tue thereof, and at the inſtance of Ho/ges, entered the plaintiis 
houſe, and levied and took ſeveral of his own goods, and jon. 
damages are given for that breach with others, whereas no da- 
mages ought to have been given for that, becauſe it is not! 
breach within the intent of the covenant, for the plaintiff hat 
ſor that his remedy by an action of treſpaſs, and then to have i 
remedy upon that covenant, for a matter ſo remote would be 
hard and unreaſonable : But all the exceptions were overule- 
and the judgment was affirmed, 1 
ö L 
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Note, That by the articles, the copartnerſhip was to continue 
for ſour years, if Mary ſhould ſo long live; and it is not expreſly 
averred that Mary did live fo long; but then there are other 
things which are a plain indication that ſhe muſt be alive at the 
end of the term, and it cured that defe& after a verdiQ, as ſor 
the purpoſe alledged in the fourth breach, that Samue/ and Mary, 
after the term wrought for ſeveral perſons that had been cuſ- 
tomers to Thomas and Mary, after the expiration of the part- 
nerſhip, which is impoſſible, if Mary was not alive after the 
ſaid partnerſhip. | 


| Readings 
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Readings and Obſervations on Actions of Covenant, 
with an abridgment of the Caſes in the Reports. 


(P* 91) * Covenant is the inſtrumental declaration which the par- 
5 ties make, that they will ſtand to and perform an agree- 
} 825 Ab. ment that has been made between them, relating either to lands, 
” Bl. Cem. or other things to be performed, or things not to be done or ſuf- 
155. ſered; and this covenant is erected by a ſolemn deed in writing, 
ſealed and executed between the parties, or otherwiſe it may be 
raiſed by conſtruction of law, as conſequentially incident to, and 
naturally implied in ſome agreement; and if the parties thereto 
do not perform their covenants, this action is the remedy to 

have a ſatisfaction in damages for the breach thereof. 
From what has been ſaid before, it may be underſtood that 

covenants are to be conſidered as real or perſonal. 

A covenant real is that whereby a man binds himſelf to paſs a 
real thing ; as lands or tenements ; as a covenant to levy a fine of 
lands; in which caſe the lands are to be recovered, or when it 
ſavours in the realty, and ſticks ſo faſt to the lands, that he who 
hath the lands hath, or is ſubje& to the covenant, and in that 
ſenſe a warranty is called a real covenant. 

And what covenants are real, and run with the land, may be 
ſeen hereafter ; and alſo in 1 K, Ar. Fol. 531. Letter K. 
Darwers's Abr. 236 2 Lev 92. | 

There is this difference taken in the caſe of Athowe v. Hening. 
in 1 Rolfs Rep. 81. between a covenant real, and a covenant 
Perſonal. For feoffee with warranty making a leaſe, the leſſee 
cannot vouch, 39 E. 3. ſo he who comes in the poſt cannot 
vouch but in a covenant p-rſora', 43 E. 3. One coparcener, 
upon equality of partition, covenanting to pay a rent to the other 
that covenant goes with the lands, 

Where lands are ſubject to the payment of a rent, the owner 
ſells part, and covenants with the purchaſer, that they ſhall be 

1Eq. ab. diſcharged of the rent, and then ſells the reſidue ; whether this 

260. 1. S. C. be a covenant real which runs with the land, ſee Hard. 87. Col 
v. the Earl of Arundel. 

1 Bac. Ab. A perſonal covenant is ſuch a one that is annexed to the perſon 

$33- only, and not to the lands; and ſome perſon in particular has 

2 Com. ſome benefit by it, or is chargeable therewith ; as when a man 

Dig. 559- covenants 
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covenants to do any perſonal thing, as to build or repair a houſe, 
or to ſerve the covenantor, or ſuch like. ; 

And theſe perſonal covenants are either relating to the land 
itſelf, as that the land ſhall be quietly enjoyed, ſhall be kept in 
repair, ſhall not be aliened, or to pay the rent, -or not to cut 
down timber-trees, or not to do waſte, io make ſurther aſſurance 
and ſuch | ke, and are properly called inherent; or covenants are 
likewiſe collateral ; that is, when they do not immediately relate 
to the land; as to pay a ſum of money in groſs, to do or perform 
{ſomewhat to the covenantor, that relates not to the land 
paſſed to the covenantee. 

From what has been ſaid before, it may be likewiſe obſerved, 
that covenants are in the affirmative, or in the n:gative; when 
they are in the «fſirmative, ſomewhat is to be done and perform- 
ed ; when they are in the negative, ſomewhat is to be omitted 
and Jett undone, 


indented ; and though a man may have an action of debt, ſor the 
non-payment of money covenanted to be paid, yet he way have 
this action of covenant, 1 RG Ar. 518. Letter B. pl. 2, As 
if A. grants a rent to B. payable at a certain ſeaſt yearly, and 
covenants to pay the rent at the feaſts, an action of covenant lies 
for non-payment, though he might have an action of debt, 1b, 
pl. 2. 1 Brownl 19. 

If one man covenants with another to pay him 20. at a day, 
though he may have an action of debt for the 200. yet he may 
likewiſe have this action of covenant, 15. pl. 3. 

If A. covenants with E. to pay him ſo much as he ſhall expend 
in the repairing and building a ſhip for him, and B. expends 
zool. accordingly an action of debt or covenant lies for the 
money expended. Stile 3i. Cro. Elis. 797, 1 Lev, 208, 2 
Tones 184. | 

And the ſeveral caſes in the books relating to this action of 
covenant, I ſhall diſtribure under the following particulars. 


Firſt, Of Cuvenants by deed, and of the proper conflrudtion of 
Covenants, and of Covenants in la. 

Secondly, Who ſhall have advantage of a Covenant, and 
by whom this adi ion is to be brought. 

Thirdly, Who ſhall be obliged to the performance. of the 
Covenant, and againſt whom this action ſhall be brought. 
Fourthly, M hen a covenant ſhall be ſaid to be duly perform- 
ed, extinguiſhed, or otherwiſe dijcharged. | 

Fifthly, Nena covenant ſhall be conſlrued to be broken. 


Sixthly, _ 


* And covenants may be made as well by dee. po'l, as by a deed (P* 92) 
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Sixthly, Of the adtion where it lies, and where it has been 
adjudged w.ll and ill brought, with regard io the manner, 
time and place. | 

Seventaly, Of the declaration. 

Eighthly, Of ihe pleadings in this action. 

Ninthly, of the iſſue, trial, evidence aad damages. 

Tenthly, Of the judgment and execulion. 

And Laſtly, What relief the parties have in a Court of 
Equity. © | 


Firſt, Of Covenants by deed, and of their proper conſtruction, 
EDT ed and of Covenants in law. | 
* 
And for the better underſtanding the nature of Covenants, 
it is proper to hav- theſe few things under our conſideration. 
Firjt, That no formal ſet of words are ellentially neceſſary 
to make a covenant, but that in ſome caſes an agreement, 
and in others a recital hive been held to amount to a crovenan?. 
Secondly, That in ſome inftances a covenant hath been con- 
ſtrued to amount to a condit o only, and fo wice wrfs words of 
a condition, or conditionally expreſſed, have been conſtrued to 
amount to a c:verant, 
 Thyd'y, Words of covenant and agreement have been conſtrued 
to amount to a /eaſe, and ſometimes to a releaſe 
Four hly, Expreſs covenants qualify the general, and a particu- 
lar c:vrnant hath been held o reſtrain a general covenant. 
p* G iy thy, Corenants have been conſtrued to extend ſarther than 
F 93) : | 
the words, for the ſake of making the performance agreeable 
to the intept | | 
Sixthly, Covenants have ſometimes been conſtrued to be diſ- 
tint end ſeparate, and in other inſtances they are fo blended 
together, that one depends upon another; all which may be 
oblerved in the following caſes. . | 
1. The words covenant, from ſe, and the like, are not eſſen— 
tially neceſſary to make a c:wenan', on which to ground an action 
of covenant ; ſor a covenant may be had by any other words, and 
upon any agreement in writing under hand and ſeal in whatſoe- 
ver part it be ſet down for any to be or not to be done to the 
party; and he to, or with whom the promiſe or agreement is 
made, may have this action upon the breach of the agreemen!. 
2 Mod. 9i. Co.2.70, 71,72. Lord Cromwell's caſe, Dyer 57, 
150. 2: I. 7. 73. 40 E 3.5. And therefore if theſe words be 
inſerted in a deed amongſt other covenants, that the leſſer {hall 
repair, provided always that the l:/jur do carry away the ear'h, 
theſe are good covenants on both fide:. And if a leaſe be _ 
0 
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of houſes by patent wh I. for twenty-one years, and therein is in- 
ſerted this clauſe ; (And that he che ſaid J. S. and his affigns ſhall 

repair the hor es when they [ball be d. cayed ;) this is a good cor en- 

ant. Adjudged Paſch. 14 Jac. B. R Bret v. Cumberland Cro. 

Jac. 399, 521. x ; 

2. And lo it is where theſe or the like words be inſerted popham 
amongſt other coven in, (that the leſſee il pay ten /hillings a year 156. 
rent, or that the leſſee: ſha'l not alen ;) theſe ſhall be ſaid to be 3 Bulſt. 163. 
covenants, unleſs it be in ſuch caſes where there is ſome other Cob. 276. 
means to enforce the doing of the thing; as if in cafe of a rex, Re. R. 
there be a clauſe of d:fireſs, re-entry, or nomine pxne. Bro. Cov. _ Rep. 
21, 26, & Co. & Dyer ut ſupra. | 63. 

3. And in all caſes regularly where words that do begin a 
ſentence be conditional, and have the effect of a condition, and do 
give another a remedy, there they ſhall not be conſtrued to make 
a comnant, as in the caſes of a condi: on before ; and yet if words 
of condition, and words of c:wenant be coupled together in the 
ſame ſentence ; as (Provided always and it is covenanted or th: 
like) in ſuch ca'es the words may be conſtrued to make a covenant 
and a condition both, and covenant with two ſeverally is good 
March 103. pl. 176. 2 Co ut ſupra. 

. If a man makes a leaſe for life by indenture, and therein 
are inſerted theſe words, (I is provided, that if the lifJee die 
«ithin fixty year:, hat then hi: executors and aſſiens ſhall have the 
land until the fixty years are ende, to be accountel from the date of 
the indenture) ; this, although it be not a good leaſe, ye. it is a 
good covenant. Dyer 149 i. Roll's Abr. 518. pl. 6. 

5. If a man makes a leaſe or years, and warrants it to the 
leſſee, his heirs and afligns, during the term, or he who hath 
right to the land, conhrms the eſtate of the leſſee for years with 
warranty, yet it ſhall be conſtrued a good wy nant in law, for 
the quiet enjoying of the thing. Bro. Ciz. 25, 38. 21 H. 7. 
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6. If the Lord grants to his tenant, that he will not diſtrain him 
in ſech a part of his land for his rent, this ſhall be taken to be a 
good covenant by this word Grant. Perk. Sed. 69. 5 
7. Where the words in a deed or leaſe are, and the l. ſſee ſha'l 
repair the ms (being the thing leaſed) as ofien as nee MAI 
reouire, and ſhall leawe them ſufficiently retaived at the end of the 
tem, they do make a covenant, becauſe it is a clear agreement 
of the parties; ſor otherwiſe the words /eave, Cc. would be of 
no effet. 1 Roll's Rep. 359. 
8. Soif A. by indenture agrees to give B. 70l for an houſe, „52 
if B, executes the indenture to A. A. may bring an action of (P*94) 
covenant for this houſe, Pordage v. Cole. 1 Lev 274 . *. 
9. It a leſſee for years covenants to repair, Prawidei alwway:, | 3 


» 1 Saunde 
and it is agreed that the leſſor ſhall find great timber, &c. this makes py D 


a covenant 2 Keb. 533, 
542, 
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a covenan on the part of the leſſor to find great timber, becauſe of 
the word -reed ; and it ſhall not be conſtrued a qualification of 
the covenant of the leſſee. Holder v. Taylor. 1 Brownl. 23. 
Hob. 12. 1 Sid. 423. Co. 2. Rep 72. : 

But if the leſſee covenants to repair, Pr de always that the 
lejjor hall nd great timber, in that caſe the fr:viſo hill not make 
any ciwenant on the part of the leſſor ; but it ſhall be only a quali- 
fication of the covenant of the lefſee, ſor want of the words 1! is 
agreed, Holder v. Tay'or. 1 Roll's Abr. 518. pl 3 

10. If A leaſes to B for years, upon condition that he all 
acqu-t the leſſor of ord nary and extraordinary charges, and ſhall 
heep and ende ih houſes at the end of the term, in as goo! plight as 
he found them ; il, he does not leave them well repaired at the 
end of the term, an action of covenant lies. Cro. Car. 128, 129. 

11 There is this difference in penning a covenant ; as ſuppoſe 
it to be made between 4 and B. If A. covenants with B, that 
B. ſhall have ſufficient hedge-boot by aſſignment of A.'s bailiff ; 
by this B? is not reſtrained from the liberty which the law allows 
him, and therefore he may take it without aſſignment ; but if the 
words be negative, that he ſhall not take without aſſignment, 
then it is otherwiſe,* Dyer 19. b. 1 Leon. 251 And there is 
this diverſity between a negative covenant, which is only in af- 
firmance of an affirmative covenant, ard a negative covenant, 
which is additional to an affirmative covenant. For in the firſt 
caſe, to ſay that he hath perſormed the covenant generally is a 
good defence, but in the laſt not; for he ought to plead ſpecially. 

i Did, 87. Langhill v. Palmer. + 

i2 If the covenant of the one part be negative, and the 
aſſirmative covenant of the other part be in conlideration of the 
perſormance thereof, though the negative covenant be broken, 
yet the affirmative covenant ought to be performed. 2 Saund. 
155, 186. 1 Mod 64. 2 Keb. 674. 

3. An aQtion of covenant was Lai upon a demiſe of a 
coalmine, whereby it is recited, that before the ſealing of the 
indenture, It was agreed that the plaintiff ſhould have the third 
part digged, Fc. On a demurrer to the declaration there was 
an exception taken, that here is no covenant to pay the third 
part, but only a recital of an agreement to have it. But ale 
laid, that though it were but a recital, that before the indenture 
they were agreed, it is a covenant ; and fo to ſay, whereas it 
was agreed to pay 20l. for the indenture itſelf confirms the 
agreement, and the intent precedent, though it be relative to the 
former add in pain when it is declared by a deed, it is now a co- 
venant by the indenture. 3 Keb. 465, Barefoot v. Picard. 

14. Where thedefendant covenanted by articles, reciting that 
a marriage was intended between the defendant, and one F. 
widow, who had ſeven ſons; the deſendant covenanted in the 

{a; 


L 
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ſaid articles, having recited that R. M. deceaſed, father of the 
ſaid ſeven ſons, had by his will bequeathed cuilibet ipſorum præ- 
dicborum Jaſepbi, Jacob, Cc. only 3 ont Nathaniel, the 
ſum of Fol. a piece, covenants with the plaintiff, to pay to the 
faid ſeven ſons, naming Nathaniel, predifas ſeparales legationes 
vel ſummam 50l. And the defendant pleads further, he paid to 
the fix ſons 501. a piece, and ſheweth perſormance of the other 
articles. The plaintiff demurs, becauſe he doth not make it 
appear that he paid 5ol to Nathaniel, and he expreſly covenanted 
to pay to the ſaid Nathaniel and the reſt, the ſaid ſeveral legacies, 
or ums of 5o/. Here the court held, that as in the recnal of 
the ſaid will, nothing is mentioned to have been bequeathed to 
Nathaniel as well as the reſt; Rough he covenants “ to pay 
Nathaniel as well as the reſt, yet it is legationes ſummas pradidas, 
and there being no legacy to Nathaniel ; and that 8 by(P* 9 5) 
the recital of the will, the defendant's covenant ſhall not bind 
him to pay. 2 Ventr. 149. George v. Butcher. | 

15 A grant was made by the Earl of Pembroke, of the lieu- 
tenancy or deputyſhip of the weſt-part of the foreſt of Sz/w0od, 
to Sir Maurice Berkley, and the heirs males of his body. Provided 
always, and the ſaid Sir Maurice covenanted and granted, &c. 
that it ſhall be lawful for the ſaid Earl, heirs, and aſſigns, to have 
all the pre-eminence and commandment of the ſaid game and 
hunting there, as if the grant had not been made. Prwvided 
alſo, and the ſaid Sir Maurice covenanted for, c. to and with 
the ſaid Earl, Ec. that the ſaid Sir Maurice, and the heirs male 
of his body, would preſerve the game as it hath been uſed, and 
that they ſhould not cut any wood, tfc. Sir Henry Berkley, ſon of 
Sir Maurice, cut down four timber- trees; Qu. if this was a con- 
dition, and ſo gave entry to the Earl or a covenant. | 

Per. cur, The firſt prowiſos is not a condition but a covenant 
either becauſe by this he is not to do more than he may do by his 
luperior cuſtody, in which caſe he ought to do it by his own 
authority; or if it be taken the game at his pleaſure, it is void 
becauſe againſt his office, 

2. The ſecond proviſo is but a bare covenant, it ſhall be entirely 
the words of the grantee himſelf, as the covenant is, and with- 
out the words of the grantor, a condition cannot be ; and there- 
fore ſuppoſe it had been on the other part, provided always, and 
the grantor covenants, that the grantee ſhall have the refuſe of 
the bruwſe, c. this is a meer covenant. Pop. 116. Earl of 


Penbroke v. Sir Henry Berkley. A caſe there put by ſerjeant 
Hendleav was this, | 


Moore 776. 


Cro. Eliz. 
envenantedd, granted and agreed between the parties, if the leſſee 384, 560 


| ſell, or alien the term, that the lefſor Mall have the preferment ; this 3 - 
ey agreed to be a good condition, becauſe they are the words _ OY 


16. Where the words were; Provided always, and it os 


— 
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as well of the leſſor as of the leſſee; but in the caſe of Harring- 
ton and Pepull, 1) Elis B. R Pepu!l made a leaſe for years to 
Harrinoton of a farm, except the wood, and covenanted with 
the leſſee, that he ſhall rake all manner of underwood. Prowvid- 
ed alaugys and the leſſee covenants that he will not cut any 
manner of timber-trees ; and it was adjudged no condition. 
Pp. ihid. 1 I7- ; | 
17. Words making reciprocal ccvenants are not a condit.on. T, 
Fones 205. Warren v. Alters. 
18. Where a proviſo to pay was held to amount to a covenant 
to pay. Capi am v Moyle. | 
9. 4 makes a leaſe to B. for years, rendering rent, with the 
covenant, that the leſſie ſhould repair the houſe, with other co- 
nent, and then deviſes the ſame land to the eee for ſeveral 
ears more, yielding the like rent, and under ſuch covenants, as 
in the firſt leaſe, the remainder over in fee, and dies; and then 
the firſt leaſe expires, and the leſſee continues in by ſorce of the 
ſecond leaſe, by virtue of the deviſe, and repairs not the houſes; 
ſo that if the firſt leaſe lad been in being he had broke the cove- 
nant. The queſtion was, whether this ſhall be conſtrued a cov-- 
nant or a condition; and ol] the Court he'd, that the will exp-e\- 
ſing that the firſt leſſee ſhould have the land, obſerving the firtt 
covenants, it ſhall be now taken nor to be a cond tie by any in- 
tent that can he collected out of the will; for a covenant and con- 
dition are of ſeveral natures, the one giving an a#7on, the other 
an en/ry; and here the intent of the will was, that though the 
covenants were not performed, yet the /efſee ſhould not forfeit 
his term, but is only bound“ as was at the beginning, and that was 
to render damages in an action of covenant. Mitchell v. Dun- 
ton, Owen 54. _. 
20. Whether a covenant! made be a leſſee, that he will not alien 


3L-on. 33- but in ſuch a manner, ſhall have the force of a conditiny or 1 


covenant, 2 Bulſt. 290, 291, 292, 293, 294. Fore v. Whi:ch- 
cock 

21. Where a proviſo ſhall amount ta a condition or covennnt. 
Owen 151. Dennis v. Henning, 1 And. 267. Sympſon v. 'Tyt- 
terell. 2 Co. , 72. 

22. A demiſed to certein rooms for a term for 51. 138. 44. 
Privfo that B ſhall gather the ven's reſorted of the p'aintif}s ate 
tene ments. and pay the ſame w'thin twenty days after every quarts 
day; and it is agreed that B ſhall retain the reſt of the benefit oft“ 
rooms, over and ahbiye the 6l. 135. 4d. for his print; and a rn 
aſſigned that B. had not paid the ſeveral rents; and it was hel4 
that this was not a c:w/2741?, but a bare condition annexed to be 
eſtate, which determines it by not collecting and paying the rent. 
2 Cro. 128, 129. Geery v. Reaſon. 


Other 
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Other Caſes where a Covenant hath been conſtrued 
to amount to a Condition, and where not. 


Mod. 38. Godb 98, 99. 

- Sid. 2 | 2 Leon. fol. 33. pl. 40. Machel. 
280. | v. Dunton. 

Leon 50. 1 Leon. 245. 
1 Rolls Abr. 407, 408. Cro Jac. 389. 
Cro Eliz. 604. | 2 Bulſt. 290. 
2 Leon 128. | Cro. Eliz. 73. 
T. Jones 205. Moor 174. 
4 Leon. 147. The Earl of Hun- | 1 Mod. 64. 

tingdon and Mountjoy. 2. Saund. 155. 
Vaughan 32. 2 Keb 674. 


Other Caſcs where a Condition hath been conſtrued 
to amount to a Covenant, ard where not. 


Cro. Car. 128, 1 Leon. 245. Thomas v, Ward. 
1 Leon. 47. Popham 14. Fulcher v. Griffin. 
Dyer. 150. Cro. Elis. 486. Harrington v. 
1 Rep. 155 The Rector of Che-“ Wite. 

dington's caſe. Moor 859. Noy. 57. The ſame 
Hard. 178. Norris's Caſe. caſe. 
2 Mad. 80. | 1 Lev. 155. 
2 Inſt. 203. b, 


Keb 842, 860, 892. 
3 Keb. 188. | 


1. A. ſeiſed in fee, covenants with B. to convey by fine to the 
uſe of B. and his heirs, with a proviſo, that if A. paid to B. 100l. 
at the end of thirtcen years, that then he might re-enter, and 
coveranted and granted that B. ſhall enjoy the land for the thir- 
teen years, and afterwards for ever, if the 100l. was not paid; 
and B covenants during the term, to pay annually two capons, 
and would not commit waſte. /t was held that this cwenant did 
not an ount to a /caſe, but only a mor1goge ; and a diflerence was 
made by Tanfield, that if one grants to another, that the grantee 
ſhall have and hold his lands ſor ſo many years, it is a good and 
abſolute leaſe ; but if A. covenants that B. ſhall e joy his lands 


for ten years, that is net a leaſe; but a bare wv; nant. 2 Cro. 172. 
Erans v. Thomas. 


2. Where 
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22. Where a covenant was, that A. ſhall enjoy the lands for fix 
years, it was held to amount to a leaſe, and ſhall bind the ur; 
ſo where the words of a covenant were, that the leſſee thall pay 
ſuch a rent annually, it amounts to a reſervation ; If it were ad- 


judged to be barely a covenant, then it goes to the executor, if a 


reſervation then to the /eir, and follows the reverſion, 3 Cro, 
207 Drake v. Munday, 1 Roll's Abr. 847. Moor 661. Cro. 92, 
$75, 439. : 

3 See the different conſtructions upon a covenant to acknow- 
ledge a fine, and a covenant to levy a ine. Latch 186. Tindall's 
caſe. 

4. M. and C. joint tenants for life, M covenanteth, condi- 
tioneth, and agreeth with B. to have the one morety of the lands 
aſter the death of V. for ſixty years (if M fo long live) and like- 
wiſe M. demi es, grants, and to {arm lets the other moie/y to H:. 
after the deceaſe of . for ſixty years; and it was adjudged that 
the firſt / ozety paſſeth by the covenant, tc. as the leaſe of that 
part which appertains to M and that then the leaſe of the other 
moieiy of the companion was void. See Br. leaſes 6. 10. E. 4.48. 
20. H. 7. 26 Dyer. 150. [I hat a covenant ſlia l amount to a /eaſe. 
Parton's and Hahins's caſe, 37 & 38 Eliz. B. R that a joint- 
tenan! may leaſe his morety ſor years, to commence after his death, 
orthe death of his companion; and that it was adjudged, that it 
a /oint-tenant covenants to ſtand ſeiſed to the uſe, &c. of the moi - 
ety of his companicn, that no uſe ſhall ariſe, becauſe it is but a 
bare poſhibilily. Noy. 14. 

5. In an action of covenant upon articles of agreement, Cc. 
wherein the plaintiff covenanted with the deſendant facere d- 
-1:fronem to him of a mill, paying 20l. rent per annum, for ſo 
many years, and the deſendant «wvenanted to pay the rent during 


the term; the plaintiff brought this action for non-payment of 


rent, in which he ſet ſorth, that the defendant entered and en- 
joyed the mill, c. The defendant pleaded, that the plaintift 
did not make any leaſe to him, and upon a demurrer to this plea, 
It was adjudged, that theſe articles did not amount to a leaſe, 
being only a covenant facere dimiffonem ; and Holt chief jultice 
held, that the making the leaſe was a matter precedent, and that 
the plaintiff could not be entitled to the rent, till a leaſe was 
made ; by Fyres, Do/ben, and Gregory juſtices, contra becauſe 
theſe are mutual covenants, and equal remedies are on both ſides, 
and it is alledged that the defendant entered; but upon the other 
point the defendant had judgment upon arguing the demurrer. 
Mich. 2 Will. 3. 3 Salk. 108. 

6. In an indenture, the word covenant is the word both of the 
lefſor and leſſee ; as if the leflee covenants to pay the rent, this 
is a reſervation. 1 Roll's Rep 80, 81. Athoe v Heming. 


7. Whether 
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7. Whether or no a covenant that the lands ſhall not be charged 
ſhall be conſtrued a releaſe of the rent. Vide Noy 5. Butler v 


Mannings. 


What other words of covenant or agreement ſhall amount to a 
. leaſe, and what ſhall be a covenant only. 


1 Roll's Abr. 859. Tooker v.] Cro. Eliz. 173. Perry v. Allen, 


Squier. Cro. Eliz. 486. Harrington v, 
Cro. Jac.291. Purfrey v Grimes | Wiſe. 
Cro. Jac. 207. | Moor 459. 


Cro. Jac. 172. Eyans v Thomas. | 2 Keb. 258. 
1 Leon. 36, 118 Littleton vPern | 3 Keb. 304. 


1. Where A. covenants by an indenture, and grants a ſee- 
farm rent to B. and covenants, that he was ſeiſed in fee, and 
had good right to ſell, and a breach is aſſigned, that he had not 
a good right ; the defendant pleads, that 1t was agreed by the 
ſame indenture, that all the covenants therein ſhould extend no 
farther than to A. and his heirs; it was adjudged that this quali- 
fied the force of the former covenant, and reſtrained it to acts 
done by A. I Lev. 57. Brown v. Brown. 
* 2. Where a covenant is, that a ſhip ſhall go to Cadiz with the 
firſt wind, and there is a covenant, that if < ſhip goes the in- 
tended voyage, he ſhall pay ſo much; as to the laſt covenant, it 
is not material whether the ſhip went with the firſt wind or no. 
Palmer 397. | : 
The difference between a covenant by one who is owner of 
the land, and by a ranger who hath nothing in the land, 3 
Bulſt. 204. 

4. Where the defendant by indenture granted a fee-farm rent 
to the plaintiff, which he had purchaſed of the King's lands, and 
covenanted that he was ſeiſed in fee, and had a good right to ſell, 
and a breach was aſſigned that he had not a good right. The 
defendant pleads, that it was further agreed in the ſame inden- 
ture, that the covenants in the ſaid indenture ſhall not extend to 
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plaintiff demurs, and the Court held, that though this be a re- 
mote agreement at the end of the deed, and far diſtant from the 
other covenant, yet this hath qualified the firſt covenant, and 
reſtrains it to any acts done by the covenantor himſelf only, 4 
Rep. Nokes's caſe, 1 Lev. 57. Brown v. Brown, 1 Keb. 234. 


Other 


any acts ſurther than acts done by the vendor and his heirs ; the 


| 
| 
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Other Caſcs where an expreſs Covenant hath been 
held to qualify the General Covenant. 


2 Reb. 717, 721. Lee & al v. 2. Brownl. 212. 
Scurre. | Winch. 93, 94. Sir George 

Y-lv 175. | Trenchard's caſe. 

2 Cro. 233. 4 Rep. Noke's caſe. 

Litt. 206. | 1 Lev. 5y. Brown v. Brown 1 

1 Bulit. z. 4. Keb. 234. 


| bs 

1. A. ſciſed of lands lets it for years, and covenants and 
grants, to and with the leſſee, his executors and aſſigns, that it 
{hall be lawful for him to take and carry away to his own uſe 
ſuch grain that ſhall be growing on the land at the end of the 
term, though the word covenant be joined with the word grant; 
and though the words are not by way of giſt of the grain, but 
that it ſhall be lawful for him, Ec. yet this ſhall be a grant, and 
ſhall transfer the property of the grain that ſhall be growing at 
the end of the term, for the intent of ſuch word; in common uſe, 
amount to ſo much, as the clauſe without impeachment of waſte, 
transfers a property in the trees. Hob. 132. Grantham v. 
Hawley. 

2. If A. covenants with B. to enter into a bond for the quiet 
ehj»yment of ſuch lands, and do not expreſs what ſum ſhall be 
mentioned in the bond, it ſhall ee 1 in ſuch a ſum, which 
amount to the value of the land; ſo if a man grants an annuity 
to another of fol. till he is promoted to an agreeable benefice, the 
law ſhall intend it to be a benefice equal to, or of more value 
than 10] a year, 5 Co. 78. 

3. Where a leſſee covenants to build three houſes on the pre- 
miſes, and to keep them in repair, and it is alſo covenanted to 
deliver up did præmiſſa £9 do nus edificia ſuperinde fore erecta, and 
the lefſee builds four houſes, and lets one fall to the ground, this 
covenant extends to the ſour. 2 Ventris 126. Dowſe v. Cale, 
3 Lev. 264 | | 

4 Whereas the teſtator covenanted with the plaintiff, that the 
manor of Ridgway, which he aſſured unto the plaintiff upon his 
marriage, was of the value of zool yearly ; he ſaith that in truth 
it is hu! of the yearly value of 250). the defendant pleaded, that 
the ſail manor was of the value of 3ool. yearly at the time of 
making the ſaid indenture, ſecundum formam & effedum indenture 
predict ; and upon this they were at ifſue, and the Jury find 1 
ſpecial verdict, wis the indenture verbatim, as the plaintiff de- 
clareth, whereas the teſtator covenanted to ftand ſeiſed of that 

| manor, 


* 
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manor, in conſideration of the marriage to the uſe bf the plain- (*P 99) 


tiff and the heirs of his body; and covenants that he was ſeiſed 
ol the ſaid manor at the date of the ſaid indenture, of a lawſul 
eſtate in fee. notwithſtanding any act done by him, or any of his 
anceſtors ; and that no reverſion or remainder was in the King, 
or any other; and that the ſaid manor was t' en ef the annual 
value of 3ool. per annum, and that the plaintiffand his heirs ſhall 
enjoy it according to the limitations, diſcharged, and ſaved 
harmleſs from all incumbrances made by him, or any of his an- 
ceſtors : and ſurther they ſound, that this manor was bur of the 
value of 260]. per ann. at the time of the ſaid indenture, and no 
more, and that the teſtator had not done any act to impair the 
ſaid value; and if ſuper totam materiam, Fc. ſo the ſole queſtion 
was, whether this covenant for the value depends upon the firſt 
part of the covenant, notwithſtanding any act made by the zefta- 
tor, or his anceſtors, or if it were an abſolute and diſtin cve- 
nant of itſelf. And upon the firſt argument, the court reſolved 
that it was an abſolute and diſtinct covenant, and had no depen- 
dance on the firfl part of the covenant, Vide 27 H 8. 29. 7 
Eliz. Dyer 240. | 

5. Where covenants in deeds ſhall be ſaid to be diſtin by 
themſelves, and where they ſhall be conſtrued to relate to prece- 
dent covenants, 3 Cro. 107, 494 

6. Where A tenant for liſe of a park, lets it to B. with the 
profits of the deer for five years, and B. covenants with A. that 
he yearly, and every year during the life of the leſſor, for and 
in every of the ſaid years, would deliver to the leſſor a certain 
number of does; and it was aſſigned for a breach of this cove- 
nant, that B. had not delivered the does after the five years ex- 
pired; it was adjudged, that clearly this covenant was not 
broken; for the words, for and in every of the ſaid years, ſhall 
not have relation to the life of the leſſor, but to the five years. 
2 Ro'l's Rep. 38. Talbot v Leviſon. 


7 Note. The difference between covenants in groſs, and 


covenants grounded ud on a leaſe for covenants upon a leaſe, their 
foundation is within the ſtatute of 3 Eliz. but not theſe in groſs, 
2 Roll's Rep. 401. Aſcue v. Butts. 

8 Where covenants have been conſtrued dependant upon one 
another, and where they have been held to be diſtin, Vide 
Winch 74. Napper's caſe, | 


And 


| 
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And for other Caſes where Covenants have been 
conſtrued to be diſtin, and where not. 


Cro Car. 495. Hughes v. Ben- 2 Keb. 76, 201. Gainsford, y, 


nett. ; Griffith. 

Jones 403. 1 Saund, 58. 

Cro. Car 197. i Sid, 328. 

2 Roil's Abr 249. 2 Roll's Abr. 250. 

3 Lev 46 Nervin & al execu- | 1 Mod. 101. Norman v. Foſ- 
tors of Finery. ter. 


Cro. Car 425. Byrt v. Manning. | 1 Keb. 2 34. Brownlow's caſe. 


2 Keb. 505, 543, 569. Pom- | 1 Lev. 57. 
fret v. 3 ; | 2 Roll's Abr. 255. Sir George 


1 Sid. 429 Trenchard v. Hoſkins. 

1 Saund. 321, 3 Keb. 452. 

Dver 240. pl. 43. /T. wk 150. Kingdon v. 
3 Keb. 352. Johnſon v. Pal- | Viſcount Ranelagh, & al. 


grave. Raym 459. 


Other Caſ-s concerning the Conſtruction that hath 
been put upon Covenants, 


1. Where terant for life makes a leaſe for twenty years, and 
covenants, that the leſſee ſhall enjoy during the term, that ſhall 
be conſtrued during his life, for the term ended by the death of 


Pi 100) the leſſor; * but otherwiſe had it been, if the leſſor had cove- 


nanted durirg the term of twenty years. 1 Brownl. 22. 

2 One covenants to make a leaſe of all his lands in D and in D. 
the leiTor hath as well copyhold as freehold lands. J if he is 
bound to make a leaſe of his copyhold lands, for that he cannot 
do without licenſe. Moor 294. Croebek v. White. 

3. A man ſeiſed in fee of a parcel of land called P. containing 
ſixty acres, and divides it into three parts, and lets one part ofit 


to A for years; and after, during the term, makes a leaſe for. 


years ton by theſe words (vo parcels of land of P) containing 
in itſelf fixty acres Though all the three parts do not exceed 
ſixty acres, yet but two palts ſhall paſs by the grant; for the 
intent of the grant appears to be ſuch, and ſo the leſſee ſhall not 
have an action of covenant ſor the other third part. 2 Roll's Abr. 
50 Floyd y Petty. 


For 
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For other Caſes concerning the Conſtruction of 
Covenants, ſee 


1 Leon. 117. Cage v. Paxlin. | $tile 1 32. Pickering v. Barkley. 
179. ——-— [T. Jones 191. Ray. 464. Griffith 
247. Kenſamv.Reding. | V Goodhand. | 
4 Leon. 50. Anonymus. 3 Leon. 123. Maſon's Caſe. 
Winch 91. Trenchard v. Hoſ- 1 Rep. 144. Dyer 19 b. | 
kins. | 1 Leon. 52. Leigh v. Hanmer. 
1 Leon. 277. Biſhop v. Red- | Godb. 335. 
man, Owen 1 39. 1 Leon. 42, Wood 
251. 4 Leon, 187. v. Aſh, 
3 Lev. 264. | 


Of Covenants in Law. 


1. In what caſes the law will create a covenant by implication, 
and of the incidents thereto, ſee 1 Rolls Abr. 530, Letter G. 
Danwrr's Abr. 2 Vol. 234. | | | 

2. Where the breach is alledged in the entry of a ftranger, 
there he ought to ſet forth the title of the ſtranger, otherwiſe 
where it is the entry of the leſſor himſelf ; and this difference 
was taken between a covenant expreſſed, and a covenant implied; 
as in the words demiſe, &c. where without any more there is an 
implied covenant by law for quiet enjoyment ; and in an expreſs 
covenant to ſave harmleſs, and that the leſſee ſhal] enjoy the 
land ; for in the one caſe the covenant is not broken by the entry 
of a ſtranger, unleſs that ſuch entry be by title, which amounts 
to an eviction of the term ; but upon a covenant expreſs, the 
leſſor is bound to guard the land againſt the entry of any man. 
Moor 861. Tiſdale v. Eſſex. | 

3. What have been held expreſs covenants, and what created 
by implication of law. See Stile 406, 407, 431. 

4. There isa diverſity taken between covenants in deed, and co- 
venants in law. 1 RolPs 81. in the caſe of Athowe and Heming. 

5. A covenant in law ſhall not be extended to make a man do 
more than he can do, 1 Brownl: 22. Bragg v. Wiſeman, 

6. On a covenant in law, no action will fie againſt executors. - 
2 Brownl. 204. 

7. Where anexpreſs covenant is ſaid to qualify a covenant in 
law. 2 Brownl. 212, 213. 1 Bulſt, 4. 4 ©o. 80. 


Of void. Covenants. 


1. Covenants may be void in their fabrick by being made, 
1. For the doing of a thing, or. not doing a thing, each whereof 
is inconſiſtent. with the nature of his eſtate, ex vi termini, that 
he ſhould be compelled to the ws or be reſtrained from _ 

| the 
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the other. 2. For the doing of a thing which is malum in ſe, or 
malum probibitum; or 3. That which is impoſſible at the time of 
making the covenant, that it could be done. | 
P® ror 2. As to the firſt of theſe, if tenant in fee · ſimple covenants, 
| that he will not alien, it hath been ſaid to be a void covenant, 
but the law is otherwiſe. Hob. 13. Cro. Eliz. 757. 

3. But if a tradeſman covenants, that he will not exerciſe his 
trade, if it be abſolute, it is void. Cro. Eliz. 892. 

4. And yet a man may reſtrain himſelf where the law doth 
not reſtrain him ; as where the tenant covenants that he will not 
cut any fuel without the aſſignment of the leſſor; for in ſuch 
caſes modus EF conventio vincunt legem. 

5. But if a man be a tradeſman, and he covenants that he will 
not uſe or exerciſe his trade for ſome time, or in ſome particular 
place, this is good. 3. Lev. 242. | 

6. If a man ſeiſed of lands in fee, covenants to ſtand ſeiſed of 
it to ſuch uſes, as no eſtate will ariſe by the covenant, yet it may 
be good by way of covenant, and give remedy to the covenantee, 
in an action of covenant, but with this difference, if the cove- 
nant be future ; as where one man doth covenant with another, 
that in conſideration of a marriage, his lands ſhall deſcend, re- 
main, or revert to his ſon and heir apparent, and to the heirs 
of the body of his wife; in this caſe the covenantee may have a 
writ of covenant ; for if the covenant be preſent, as that a man 
and his heirs ſhall from henceforth ſtand, and be ſeiſed to ſuch 
and ſuch uſes, and the uſes will not ariſe by law, in this caſe 
no action of covenant will lie for the covenantee in this caſe ; for 
an action of covenant will not lie, but where it is covenanted 
that a thing ſhall be done hereafter, or hath been done hereto- 
fore, and not for a thing preſent ; as when 4. doth covenant 
with B. that his black horſe ſhall be for ever the horſe of B. this 
is no good covenant ; and albeit he keep the horſe, till B. can 
have no remedy, Plo. 307, 308. 27 H. 8. 16. Finch Ley 49. 

7. Secondly, a covenant to do a thing that is malum in ſez a 
to kill a man, rob an houſe, or to break the peace, ſuch covenant 
is void. 

8. Thirdly, a covenant to do that, which is impoſſible in the 
nature of the thing to be done, is void. 2 Brownl. 281. 

9. Fourthly, a covenant to go from Sr. Peter's church in Wef- 
minſter, to St. Peter's church in Rome in three hours is void, be- 
cauſe impoſſible. 1 Inſt. 206. b. 

10. - 5 _ — to do Ne thing, beſore a n 
time, although it becomes impoſſible by the act of t this 
ſhall not —_ him. 1 Rolls Abr. KA —_— 

11. Where there is à covenant for quiet enjoyment of land 
under a leaſe which is void, the covenant is alſo yoid, but ether- 
wiſe is it of a leaſe only yoidable, Moor 875. _ 

12. Where 
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12. Where a thing is lawful at the time of the covenant made, 
and the matter covenanted to be done, is afterwards prohibited 
by law, yet the covenant is binding; as a covenant to carry goods, 
which afterwards become prohibited. Braſon v. Dean, 3 Mod. 

1 Ven. 175. L v. Levin 3 
IT 3. Breaking a of one » pro covenantors ſhall avoid the 
deed only againſt himſelf, otherwiſe if the deed be raſed in a 
clauſe which concerns them all, or in the date. Cro. Eliz. 546. 
Mathewſon v. Lydiate, _ ; 

14. Upon iſſue in an action of covenant, it was ſound that the 
plaintiff had not ſealed his part, but the defendant had ſealed his 

art ; and it was held to be good, and that an aQion might be 
— upon it. Foſter and Wilſon v. Ma pes. Cro. Eliz. 212, 
15. What have been adjudged to be mutual covenants, and 
not a condition precedent. Stile 186. Ware v. Chappell. 

*16, What hath been adjuged a covenant collateral, and that P* 102 
the covenant was broken by an aſſignment of the remainder of a 
term, though the leſſer entered into part of the land. Stile 265 
Collins v. Sillye. 35 

17. Where A covenants with B. to let a „ to C. and that the 
ſhip with the firſt fair wind ſhould fail out of the Iſle of Line, 
to ſuch a place; and B. covenants with 4 for C. that C. ſhould 
pay for the freight the ſum of 184/. Here it was held that the 

laintiff ought to have ſhewn that he performed the covenant on 
Tis part, and how ; becauſe the words for wa (5a, 3 make a con- 
dition precedent, which ought to be alledged to have been per- 
formed ; but if one covenants to tranſport goods to ſuch a place, 
and the other covenants to pay ſo much money, theſe are mutual 
covenants, and the parties are intitled to mutual remedies; and 
for want of performance being Nr averred, the judgment 
was reverſed. 1 Bul. 168. Clarke v Gurnell. | 


Other Caſes concerning mutual and reciprocal 
Covenants. 


1 Roll's Abr. 416. Bragg v. 
Nightingale. 

Stile 140. 

3 Lev. 41. Cole v. Shallett. 

T. Jones 216. Shower v. Cud- 
more. 

2 Saund. 166. 

Dyer 16. Colt Ugthred's Caſe. 
2 Mod 33. Smith v. Shelberry. 
Cro. Eliz. 292, 

Hob. 67. 

2 Cro, 50? 


Stile 140. 
I 2 


3H 6.8, Dyer 297. 

2 Saund. 352. 

4 Mod. 165. 

2 Mod. 75. 0 

Stile's Rep. 186. PI 

1 Roll's Abr. 414. 

Gurnell v Clarke. 

1 Roll's Abr. 415. Vivian v. 
Shippings. N 

5 Rep. 78. Gray's caſe. 

Oro. Jac. 645. Slater v. Stone. 
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Raym. 183. Pordage v. Cole, i | Brocas's caſe. 
Saund. 319 | 2 Mod. 73. Dr. Samways y, 
2 Keb 674 1 Mod 64 1 Sid. | Eldſby. 
464. 2 Saund. 155. Humlock | Hob 88. Nicholls v. Rainbred. 
v. Blacklow. Ii Ven. 147. Lacy v. Cheſhire. 
2 Keb. 811, 837. Peter v. Opill. | 1 Cro. 433. 
2 Lev. 23 2 Saund 350. 1|2 Mod. 33. Smith v. Shel. 
Ven. 177. den. 
3 Leon. 219. 2 Leon. 11. 


Secondly, Who ſball have advantage of a Covenant, and h) 
whom the action may be brought. 


By the Heir. 


1. Covenants real run with the land, and in ſome caſes none ſhall 
take advantage thereof, but the party or his heirs. 42 E.3. 4. 
1 Roll's Abr. fol. 520. Letter. H pl. 1. 

2. Covenants of inheritance ſhall deſcend to the heir, and that 
in reſpect of the land. 1 Rolls Abr. fol. 520. Letter H. pl. 2. 

3- And in ſome caſes, though the lands do not deſcend to the 
heir, but a covenant is made by A. and B. that A. will do any 
act; as to ſea] a deed, and thereby convey the inheritance of 
third part of the manor of C. here though no inheritance de- 
ſcended to the heir, becauſe the father was never ſeiſed, yet the 


heir ſhall have the advantage of this covenant, inaſmuch as it 


was to convey the inheritance to the heir; and if the covenant 
had been performed, the heir would have received the benefi 
thereof, and by the ſame reaſon he ought to have damages for 
_ non-performance of that covenant. 1 And. 55. Wotton v. 
Cook. 

4. But where a leaſe is made to one, 'and his heirs for a term 
of years, the heir ſhall not have the advantage of this covenant, 
becauſe * as a chattel he cannot have a chattel to deſcend to him, 
and therefore he ſhall not have this action. 1 And. 55. 

But then it muſt be known, that in this caſe the father of the 
plaintiff Wotton, and the defendant, and one Mary Dennet, 
where they had jointly the lands, which the ſaid defendant had 
covenanted to execute a conveyance of, as to a third part to the 
2 s father, and his heirs; ſor in the caſe of Eaton and 

utter, in Palmer 558. it is there ſaid, that if J. covenant with 
F.S. and his heirs, to make a conveyance to him and his heirs, 
is heirs ſhall not bring an action of covenant, becauſe it ib 
covenant in groſs ; but otherwiſe it is where the covenant is 1 
the ſame conveyance, whereby the anceſtor takes an eſtate, ſv 
then it goes with the land. Palm. 558, * 
5. Al 


On Actions of Covenant. 


5. And it hath been held, that tho a covenant be made by 
A. only to 7. S. his heirs and alli ns, that the covenantor had an 
indeſeazable title to convey z and it were an eſtate of inheritance 
to be conveyed, yet if the breach be in the life of J. S. his ex- 
ecutors may bring an action for the breach of that covenant. 1 

ent. 176. 
* But if a leſſee for years covenants with the leſſor, his exe- 
cutors, and adminiſtrators to repair, and the leſſor dies, his heir ' 
ſhall have the action, though he be not named, 2 Lev. 92 
Longher v. Williams. ; . 

7. If a feoffment be made in fee, and the ſeoffor doth coven- 
ant to warrant the land, or otherwiſe to the feoffee, and heirs, in 
this caſe the heir of the feoffee ſhall have the advantaye of this 
covenant ; as if A. covenants with B. and his heirs to infeoff B. 
and his heirs of land, and B. dies before it be done, in this caſe 
the heir ſhall have the benefit of this covenant, Dyer 338. 


By Executors. 


1 By the common Jaw, an executor, tho' he was not named, 

might have an action of covenant, becauſe he is privy ; and after 
ſome ſort, a party, inaſmuch as he repreſents the perſon of the 
teſtator. 1 Inſt. 208. b. and more than the heir. 209. a. 
2. And that as well upon a covenant inherent that concerns 
the land, as upon a collateral covenant, and upon a perſonal co- 
venant, executors ſhall have this action ſor a breach committed 
againſt the teſtator. Bro. Tit, Executor 161. | | 

3 Executors ſhall have this action on a covenant to pay A. 
1000l. at Michaelmas, though no mention is made of the execu- 
tors in the covenant. Dyer 112. b. 

4. Executors of an aſſignee ſhall have this action, for the ſame 
NEE: which was in the teſtator, comes to the executors. 5 Rep. 

17. b. 

15 If A. covenants with B. and C. jointly to perſorm a certain 
act to B. only; if A. breaks the covenant, and then B, dies, and 
C. ſurvives, the executors or adminiſtrators of B. cannot ſue A.” 
on the covenant ; nor ſhall they have any benefit by it, though 
the act was to be done and performed to B. only; for the action 
ſurvives to C. only, and after his death, his executors or admi- 
0 are entitled to the action. 2 Brown. 207. Dyer 350. 
pl. 20. 

6. Where A. enfeoffed B. and covenanted for him and his heirs, 
that he was ſeiſed of a good eſtate in fee ; it was held by Hobart 
then only preſent in court, that the covenant being made with 
the heir, the executor ſhall not have the aQion, * the heir, 


becauſe it was annexed to the land. Winch 19. Bull v. Frarkeſter. 
7. If A. B. and C. have lands in parcenary, and purchaſe other 
lands in ſee, and they covenant each to the ether, his heirs and 


aſſigns, 
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aſſigns, to make ſuch conveyance to the heirs of him who ſhall 
die firſt, of a third part, as counſel ſhall adviſe, the executor 
ſhall not, but the heir may have an action. 5 Rep. 17. 

28. This action was brought by A. as executor to B. for that 
the deſendant covenanted with B. his heirs and aſſigns, that they 
ſhould enjoy the eſtate, and it was an eſtate of inheritance ; yet 

the bebaek bein in the teſtator's life-time, the action was ad. 
judged to be well brought by the executors for damages. 1 Vent, 

196. Lucy v. Levington. 2 Lev. 26. 2 Keb. 831, 8 


By Baron and Feme. 


1. If a covenant be made to baron and feme, the huſband 
alone may bring the action. 2 Mod. 217. Beaver v. Laine. 
2. If a reverſion is granted to baron and feme, and to the 
heirs of the huſband, and after a covenant is broken by the leſſee, 
the baron ſole may bring the action where damages ſole are to 
be recovered, there the huſband only ſhall have the action. 
Roll's Rep. 359. Brett v. Cumberland. 1 Roll's Abr. 348. 2 
Mod. 217. . ; | 

If a leaſe for years be made to baron and feme, and the 

leffor ouſts them of their term, they may join in the action; be- 
cauſe after the death of the huſband ſhe ſhall have the term, if he 
grants it not over, 1 Rolls Abr. 348. pl. 41. 1 Co. 17. Dyer 257. 
4. See where the huſband and wife muſt join in the action as 
aſſignees. Jones 406. Middlemore v. Goodale. Cro. Car 50s. 

5. If a man demiſeth lands to a woman for years, and the leſ- 
ſor covenants with the leſſee to repair the houſes during the 
term, and the wife takes a huſband, and dies, the huſband ſhall 
have an action of covenant, as well upon the covenant in law, 
on the words (demiſe and grant) as if it had been upon an expreſs 


_ covenant. 5 Rep. 17. a. 
| Againſt Baron and Feme. 


1. An action lies againſt a ſeme, after the huſband's death, 
upon a warranty by her and her huſband, annexed to an eſtate 
for years, by a fine; and when a warranty is annexed to an 
eſtate for years in a fine, it is only a covenant for damages in the 
perſonal lien. 2 Saund. 180. | "__ 

2. Covenant, for that queen Elizabeth by her letters patent, 
let an houſe to the ſaid William Cumberland, wherein were theſe 
words; and the ſaid leſſee, his executors, and his aſſignes repara- 
bunt domum prædictam, end ſhall leave the ſaid houſe fo repaired, 
9c, The queen afterwards granted the reverſion to the plaintiff, 
and to his feme, and to the heir of the baron in fee ; and for 
not repairing, the plaintiff brings an action of Covenant; upon 


this declaration the defendant demurred, 1. Becauſe the action 
NEE. | I was 
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was brought by the baron ſole, where by his now ſhewing, the 


feme hath an eſtate therein, as well as the baron. 2. Becauſe 
they are not the words of the covenant of the leſſee, nor is it the 


| deed of the lefſee, but the court without argument reſolved for 
| the plaintiff; for the action being perſonal, and damages only 


to be recovered, the baron may have the action ſolely, or join 
the ſeme with him, if he pleaſe, 3 They held that theſe words 
in the queen's patent amount to a covenant on the part of the 
leſſee, and he by accepting the leaſe is bound by that covenant; 
wherefore it was adjudged for the plaintiff, 2 Cro. 399. 

3. Where a leaſe is made to the huſband and wife, and the 
huſband dies, and the wife accepts of the land, ſhe ſhall nat 
be bound to perform collateral covenants, though ſhe agrees to 
the leaſe. 2 Brownl, 136. 5 24 v. Tucker. 

4. If A makes a leaſe to the huſband and wife, and they cove- 
nant to do no waſte, or to repair houſes, and the huſband dies, 
and the wife ſurviving holds the land, and cammits waſte, or ne- 


eaſe the wife is bound to pay the rent, or to perform a condition 
made on the part of the leſſor, but not to obſerve or perform 
the covenants of the leſſee. 1 Brown. 3. 31, 

. The aQion is to be brought againſt huſband and wife, upon 
a 8 of demiſe to the wife, (dum ſola) whereby ſhe covenanted, 
that ſhe would every year, during the term, plant ſo many oaken 
plants on the premiſſes ; and the breach was aſſigned, that neither 
they, or either of them, had ſet or planted, &c. and it was held 
to be good, 6 Mod 239. Anonymous. 55 | 


By Leſſor and Leſſee, 


1. If a man lets land fora term of years, and ejects the leſſee, 
he ſhall have an action of covenant againſt the leſſor, though 
there is no expreſs covenant in the deed. 1 Rolls Abr. 519. 
letter F. pl. 1. | 
2. If a man lets certain goods te another by indentyre which 
are evicted within the term, he ſhall not have a writ of co- 
venant for that eviction; for the law does not create any cove- 
nant upon ſuch a thing. Ib. pl. 2. 
3. If a man makes a leaſe for years of land, by the words 
(grant or _ thoſe words import a covenant ; and if the leſ- 
ee, or his aſſignee are evicted, they may bring an action there- 
upon. 5 Co. 17. a. 18. a. 
4. If one by deed grants a water-courſe, and afterwards ſtops 
it, an action of covenant lies againſt him. 1 Saund. 322. 
And there is this difference between a covenant upon an inden- 
ture which works by eſtoppel, and a covenant upon a deed poll. 
5. If A. lets the land of J. S. by indenture to B. and B. enters, 
upon whom J. S. re- enters, B. ſhall have a writ of covenant on 
this 


ru to repair, ® no action lies againſt the wife ; but upon ſuch a P* 105 
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this indenture, though B. was not in poſſeſſion of the land by the 
leaſe, but by eſtoppel ; ſor the leſſor is eſtopped to ſay that B. 
was not in by his leaſe. 1 Roll's Abr. 520. letter G pl. 1. Cro. 
Jac. 73. 1 Roll's Abr. 871. pl. 1. 

6. So if A. lets to B. B's own land by indenture, if B. is ouſted 
by another that has right. 1 Roll. 520. letter G. pl. 2. Cro, 

ac. 73. 

a 7 When A. lets to B. the lands of J. S. B. ſhall have an action 
of covenant before a re-entry on J. S. and a re-entry by him, 
for B. need not alledge an eviction ; for this is a covenant in law, 
which is broke when A. is not ſeiſed at the time of the demiſe 
for the word demiſe imports the power of * z and It is not 
reaſonable to enforce the leſſee to enter into the land, and ſo to 
commit a treſpaſs. Ib. pl. 3. 2 Brow. 22. Hob. 12. 
8. All covenants between a leſſor and his leſſee, are either 
covenants expreſsly mentioned, or covenants in law; an expreſs 
covenant by deed may reſtrain a general covenant in law. 
For a demiſe of lands generally is a covenant in law, for the 
quiet enjoyment of the leſſee againſt all legal interruptions. 
Vaugh. 126. but not againft tortious entries, evictions or inter- 
ruptions ; becauſe againſt tortious interruptions, the leſſee hath 
a proper remedy againſt the wrong-doer. Vaugh. 119. 
9. If the leſſee be by expreſs covenant to enjoy his term, (or 
enjoy it againſt all men, which is the ſame) he ſhall not have an 
action of covenant, unleſs he be legally ouſted or evicted, ſor if 
he be ouſted tortiouſly, he hath his remedy. | 

Yet if the leſſor covenants expreſsly, that the leſſee ſhall hold 
and enjoy his term without the entry or interruption of any per- 
ſon, whether ſuch entry or interruption be legal or tortious; 
there the leſſor ſhall be charged with an action of covenant for 
the tortious entry of a ſtranger, becauſe no other meaning can 
be given to this covenant. Fg 119. = 
10. When a man covenants, that his leſſee ſhall enjoy his 
term againſt all men, he doth neither expreſsly covenant for his 
enjoyment againſt tortious acts, nor doth the law ſo interpret his 
covenant. J 
11, So where the covenant is, that the leſſee ſhall enjoy againſt 
the aſſigns of the leſſor, the leſſor doth not covenant expreſsly 
againſt their tortious acts, nor ought the law to interpret that he 
doth any more than in the other caſe. Vaugh. 123. 
And though it was objected, That if the leſſor ſhall not be 


charged upon this covenant ſor the tortious entry of his aſſignee, 


by this expreſs covenant, then is the covenant uſeleſs; for by 1 
covenant in law upon the leaſe itſelf, he was to be charged ſor a 
e made by his aſſignee, if this eovenant had not been 
at all. 5 | 

My Lord Vaugban's anſwer thereto was this. 


It 


t 
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It is not neceſſary the leſſor and leſſee ſhould underftand what 


are covenants in law; and thereſore they might impertinently 


make an expreſs covenant, which they underſtood not. Vaughan 
126. And my Lord Vaughan takes notice of the following in- 
conveniences that would ariſe, if the laws ſhould conſtrue a co- 
venant for quiet enjoyment from interruption to extend to tor- 


tious acts, viz. : 


1. A man's covenant, without neceſſary words to make it ſuch, 
is ſtrained to be unreaſonable, and therefore improbable to be 
ſo intended; for it is unreaſonable that a man ſhould covenant 
againſt the tortious acts of ſtrangers, in poſſible for him to pre- 
vent, or probably to attempt 3 | 

2. The covenantor who is innocent ſhall be charged when the 
leſſee hath his natural remedy againſt the wrong-doer, and 
the covenantor made to defend a man from that from which 

the law defends every man, that is from wrong. 

3. A man ſhall have double remedy for the ſame injury, viz. 
againft the covenantor, and alſo againſt the wrong-doer. 

4 R way is opened to damage a third perſon (that is the cove- 
nantor) by undiſcoverable practice between the leſſee and a 
ſtranger ; for there is no difficulty for the leſſee ſecretly to 
procure a ſtranger to wake a tortious entry, that he may 
therefore charge the covenantor with an action. Vaugh. 122. 


12, This difference hath been taken relating to eviction, where 
the entire eſtate for life is evicted, and where only the poſſeſſion 
for a time; for if a ſtranger enters without a title, whether it 
be a term or a freehold no action of covenant will lie, by the 26 
H. 8. cap. 3 and 32 H. 8. cap. 6 But if all the eſtate for life 
be evicted under the title of the leſſor, the leſſee ſhall not have 
an action of covenant ; for thereby he is not to recover any thing 
but damages, which are perſona], and cannot be a recompence 
for the loſs of the freehold, but in the principal caſe, where 
there was but a term for 21 years . and the lefſee, who 
was the plaintiff, though he continued ſeiſed of the freehold 
in that caſe, yet becauſe nothing is evicted but a chattel, this 


action may be brought to have ſatisfaction in damages, Yelv. 
139. Pinchcombe v. Rudge. 


By Grantecs and Aſſignees. 


1. As there are ſome covenants, of which the party or his 
heirs only ſhall take advantage, ſo are there others which ſtick 
cloſe to the inheritance of the land, and run with it into whoſe 
hands ſoever it comes. | | 

2. If the leſſor grants to the leſſee ſo many eſtovers as will 
repair the houſe, or that he ſhall burn within this houſe, 
during 
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during the term, theſe as things appurtenant ſhall go with the 


land. 5 Co. 17. b. 


P 4 107 * 3. But before we conſider further of the action to be brought 


by and againſt grantees and aſſignees, it will be very proper to 
mention the following ſtatute, that hath made a very conſiderable 
alteration to the common law therein. 

The ſtatute of 32 of H. 8. cap. 34. hath altered the common 
law in a great ee by giving relief in this action to grantees 
and aſſignees againſt grantees and aſſignees, by which ſtatute it is 
enacted, © That all perſons bodies politick, their heirs, ſueceſ- 
« ſors and aſſigns, which have, or ſhall have any grant of our 
« ſaid lord the king, of any lordſhip, &c. rents, tithes, portions, 
« or other hereditaments, or any reverſion thereof which be- 
„ longed to the monaſteries, &c. or which belonged to any other 
6 coin &c. and alſo other perſons being grantees or aſſignees, 
* to, and by our ſaid lord the king, or to, or by any other per- 
« ſon or perſons, and the heirs, executors, ſucceſſors and aſſigns, 
« of every of them, ſhall and may have the like advantage by 
« entry for non-payment of rent, or for doing waſte or other 
« forfeiture; and the ſame remedy by action, for not perform- 
« ing other conditions, covenants and agreements contained in 
« the faid leaſes, againſt the leſſees and grantees, their execu- 
« tors, adminiſtrators and aſſigns, as the leſſors and grantors, 
« their heirs or ſucceſſors ought, ſhould, or might have had at 
« any time or times,” &e. 

To explain which act I ſhall here inſert the following caſes, 
and the Gn parts of this act by which they are governed. 

1. Perſons. &c. which have any Grant of the King. 

It hath been held, that though the ſucceſſors of the king be not 
named, yet the ſtatute extends to grants made by the ſucceſſors 


of the king, though only the king be named in the act. Co, 


Lit. 215, 
2. And alſo all other Perſons being Grantees or Aſſignees, to, or 
by our ſaid Lord the King, or to, or by any other Perſon or 

Perſons, &c. : 

1. It was adjudged, that this ſtatute did not extend to gran- 
tees by fine till attornment (when attornment was neceſſary) for 
that it muſt be intended of ſuch only as had all the ceremonies 

_ requiſite by law ; for otherwiſe it might be miſchievous to the 
leſſee. Mallory's caſe, 5 Co. 112. b. Co. Lit. 215. a. 

2. It lies for the aſſignee of the grantee of the reverſion after 
the breach committed, though before the aQion brought, the 
eftate of the aſſignee be determined. Athoe v. Hening, 1 Rolls 
Rep. 24. Owen 151. but there reported by the name X Alfo and 
Dennis v. Henning, 2 Bulſt. 281. | 

3. It extends to grantees of part of the eſtate in reverſion, but 


not to grantees of the reverſion of part of the lands 3 as 1 


r 


An 
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4. is ſeiſed in ſee, and by indenture demiſes to B. rendering rent, 

and after grants the reverſion to M. for life; and after attornment 

M. makes a leaſe of the reverſion for forty years, if M. ſhould 

ſo long live, to whom S. attorns and deviſes his term to his wife 

who marries the defendant ; this action lies by his aſſignee of the 

reverſion for the forty years, againſt the huſband of the deviſee 
of the leſſee of the term, though here the reverſion of the term 

of forty years 1s but part of the reverſion of the eſtate, depend- 

ant upon the determination of the leaſe made to B. 1 Roll's 

Rep. 80. Owen 151, 152. 2 Bulſt 181. | 

4. But where a leaſe is made of three acres, reſerving a rent 
upon condition, and the reverſion is granted of two acres, the 
rent ſhall here be apportioned by the act of the parties; but the 
condition is deſtroyed, it being an entire thing, and cannot be 
divided without defeating the condition annexed to it. Co. Lit. 

215. Moor 93. Anonymus. 

»Or to, or by any other Perſon or Perſons, &c. P* 108 
1. If the leſſor bargains and ſells the reverſion by deed in- 
dented and inrolled, the bargainee is not in the per by the bar- 
gainor, and yet he is an aſſignee within this ſtatute. | 
2. So if the leſſor grants the reverſion in fee to the uſe of 4. 
A. is a ſufficient aſſignee within this ſtatute, becauſe he comes in 
the act and limitation of the party; though in truth he is in the 
oft, and the words of the ſtatute are to, or by, yet they be aſ- 
ſignees to him, though not by him; though ſuch as come in meer- 
ly by act of law, as the lord by eſcheat, the lord that enters for 
a forfeiture, are not aſſignees within this ſtatute Co. Lit. 215. b. 

3. If a leſſee for twenty years, makes a leaſe for ten years 
upon any condition, and afterwards the leſſee for twenty years 
ſurrenders to him in reverſion, he in reverſion ſhall have no be- 
nefit of this condition, becauſe he has not the ſame eſtate to 
which the condition was annexed ; but is in by a title paramount, 
as the term of twenty years is merged in his reverſion. Moor 
876. Chaworth v, Phillips. 

4. If a leſſee for twenty years, leaſes for ten years, and his 
leſſee covenants, &c. and the firſt leſſee grants, this grantee of 
the reverſion is a ſufficient aſſigneę within that ſtatute Moor 
525. Davy v. Matthews, 527. Matlin v. Weſtrorav, Cro. Eliz. 599. 
Shall and may have like Advantage by Entry for Non-payment 
of Rent, or ſor doing Waſte, or for other Forfeiture, &c. 

1. The grantee of the reverſion is not obliged to give the te- 
nant notice that the reverſion is conveyed to him. Godbolt 162. 
Briſtow v Briſtow. Co. Lit. 11 3. a 
2. What is meant in this ſtatute by the word forfeiture, is not 
upon a condition to pay a ſum of money in groſs, or to deliver 
ſomewhat, or perform any thing not upon the land; but it muſt 
a condition incident to the reverſion, or which tends ro the 
bene fit 
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waſte, not repairing the premiffes, and ſuch like. Co. Lit. 215. 
And the ſame Remedy by Action, &c. againſt the Leſſees and 


is transferred, and therefore it may be brought in the county 
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benefit of the eſtate ; as for non-payment of rent, committi 


b. 5 Co. 18. Moor 189. Anonymus 243. Purſey's cale, Owen 
4'. 1 And. 82, 83. Ray. 250. 


Grantees, &c. as the Leſſors and Grantors, & 
1. By this it may be underſtood that the privity of the action 


where the covenant is alledged to be made, though the lands lie 
in another. Thurſby v. Plant. 1 Saund. 237. 

2. If A. deviſes ro B. for years, rendering rent, upon condi- 
tion to re-enter for non-payment, and after deviſes the reverſion 
in fee to another and dies; the deviſee may take advantage of 
the condition, though there never was any reverſion in the devi- 
ſor. 2 Leon. 33. Machel v. Dunton. 

3. By the ſame act, leſſees and grantees for years, life and 
lives, their executors, adminiſtrators and aſſigns, are to have the 
like remedy againſt grantees or aſſignees of the reverſion, as the 
firſt leſſees might have againſt the grantors or aſſignors. 

4. But if the leſſee for 20 years, make a lcaſe to another for 
ten years, the leſſee is no aſſignee within the ſtatute, for he is 
not tenant to the firſt leſſor, as his leſſor was before. Moor 93. 
Anonymus. 
| ® By Grantees and Aſſignees. | 

r. An action Ties by the aſſignee of the reverſion againſt the 
leſſee, and againſt B. where A and B. are joint leſſees, and A. ai- 
figns to B. all his part. 2 Show. 133. Aſhurſt v. Mingay. 

2. Where an infant, and one of full age covenant together, it 
ſeems that the covenant ſhall bind the party of full age, though 
not the infant, ſo as to be liable to an action. 1 Sid. 446. Farn- 
ham v. Atkins. Dyer 262. b. 130. Moor. 25. 2 Keb. 623. Cro. 
Jac. 494. 2 Sid. 109. 

3. Where it was held, that an aſſignee of part of the rever- 
fion may have an action, or advantage of a condition or cove- 
nant, ſo that he hath part of the reverſion of all the thing de- 
miſed. Owen 152. Dennis v. Henning. 

4. Whether an aſſignee of the remainder of a term, ſhall have 
an action of covenant againſt the aſſignee of the leſſee, the che- 
nant being co lateral to the land. db. 120. | 

5. Where it was adjudged, that the deviſee of the rever{on, 
might bring an action of covenant againſt the aſſignee of a term. 
Godb. 162. Briſtow v. Briſtow. 3 

5. The leſſee covenants to repair upon notice, and the leſſor 
grants the reverſion, the grantee ſhall have an action of cove- 
nant, although the breach was before his time, and although the 
covenant was not with the leſſor, and his aſſigns. Moor 242. 

7. Whether the grantee of the reverſion ſhall have an action 

ef covenant upon a covenant made by the leſſee with the * 
an 
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and his aſſigns, to give an account monthly for the wine that he 

ſlould ſell, and to pay 30s. per tun, to the leſſor or his ailigns. 
Joor 24 3. 

"s Where there is a covenant for the quiet enjoyment of lands 

during the term, the aſſignee by parol ſhall have an advantage of 

the covenant, and not the aſſignee by eſtoppel. Moor 419. 

9. Where a leſſee for years makes an under-leaſe with a co- 
venant on the part of the leſſee, to depart peaceably at the end 
of the term, the grantee of the reverſion ſhall take advantage of 
this covenant. Moor 527. Es 
10. Though a covenant be made only to a man, and his heirs 
and aſſigns, yet if a breach be in his life-time, his executor may 
bring an action for damages. 1 Ven. 76. 

11. The executor of a biſhop may bring the action for nor re- 
pairing, although the covenant was made with the teſtator, and 
his luccefſors, notwithſtanding the caſe cited, that where a ar- 
cener after partition covenants to acquit the other parcener of a 
ſuit, and the covenantee aſſigns, the aſſignee ſhall not bring an 
action of covenant. 1 Inſtitutes 384, 385. 2 Ven. 56. Morly v. 
Polhill. 

12. A ſeme ſole delivers a certain ſum to F. & and the deſend- 
ant covenants to pay to A. B. 1ool. a year, ſo long as the money 
ſhould continue in the hands of J. S. the feme takes a huſband. the 
100]. is in arrear ; the huſband dies; it was adjudged the executor 
of the huſband might bring the action. Stile 140. Popham v. Hunt. 

13. In covenant the plaintiff declared, that the defendant by 
deed did grant, bargain and ſell to the plaintiff, and his heirs, 
provided, that if the grantor paid ſo much money, it ſhould be 
lawful for him to re-enter; and that he covenanted to pay the 
ſaid money to the plaintiff; and a breach was aſſigned in non- 
payment of the money; after a judgment by default, and a wrir 
of enquiry executed, Mr. Cartbeau objected, that nothing paſſed 
by the deed for want of enrollment quod fuit conceſſum; and from 
thence he inferred, that the covenants were void like the caſe in 
Raymond 37. where H. grants all the reſidue of his term, which 
ſhould be unexpired at the time of his death, and covenants for 
quiet s enjoyment, and gives a bond to perform that covenant, P“ 119 
and it was held, that the bond and covenant were void: et boc 
frat conceſſum, per Holt chief juſtice, becauſe that was a relative, 
and dependant covenant, it refers to an eſtate, and is to wait upon 
it; and if there be no eſtate granted, the covenant fails; but in 
this caſe the covenant to pay the money is a diſtin, ſeparate, 
and independant covenant, and it is not material whether any 
cltate paſſed ; and the plaintiff need not ſhew it, nor ſay, quod 
sefendens conceſſit, but the beſt way is to declare with a quod cum 
'flatum exiſtit, Se. and judgment was given for the plaintiff. 1 
Salk. 199. Northcote v. Underhil. 

14. A. 
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a fine upon requeſt; 4 the defendant pleads a releaſe from B. 


| ſuit commenced, it had been a good bar to the aſſignee from 


who not, whether an aſſignee, or grantee of part of an eſtate 


land which he had aliened to B. was diſcharged of all incum- 


tion for the breach of this covenant ; but it was held, that the 
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14. A. infeoffs B and covenants to make further aſſurances, B. 
tonveys to C. and C brings an action, for that A. refuſed to levy 


and it was datcd after the commencement of the ſuit ; and all 
the court held, | | 

Firſt, That the covenant goes with the land, and that the aſ- 
ſignee at the common law, or at leaſtwiſe by the ſtatute, ſhall 
have the benefit thereof Secondly, They held, that although 
the breach was in the time of the aſſignee, yet if the releaſe had 
been by the covenantee, (who is a party to the deed, and from 
whom the plaintiff derives) before any breach, or before the 


bringing this writ of covenant ; but the breach of the covenant 
being in the time of the aſſignee, for not levying a fine, and the 
action brought by him, and ſo attached in his perſon, the cove- 
nante»® cannot re eaſe this action wherein the aſſignee is intereſted ; 
whereupon a rule was given, that judgment ſhould be entered 
for the plaintiff, 3 Cro. 503. Middlemore v. Goodale. 

15. Who ſhall take advantage of a covenant or condition, and 


may ſo do or not. 2 Brownl. 282. Attoe againſt Hemings. 

16. An action lies for the grantee of the reverſion, againſt 
him who covenanted to repair upon warning, though the houſe 
became out of repair before the grantee's title accrued to him. 
1 Leon. 62. Maſcall's caſe, | 

17. Where the covenant does not mention the payment of the 
money to the aſſignee, if the aſſignee can maintain an action of 
covenant, ſee Skinner 6. 

Who are to join in the Action. 

t. A. covenants with B. and C. and every of them, that the 


brances ; and he to whom the eflate was limited, brought an ac- 


action ought to have been brought by both. 1 Leon. 47. 

2. An aQion of covenant was brought by the herald painters, 
Ef pro qunlibet & fingulis eorum, that they ſhould bring their work 
to ſuch a place, and that there ſuch work ſhall be done, Ic. and be- 
cauſe one of the covenantors did not bring his work to the p'ace 
aforeſaid there to be worked, the others brought this action, c 
and the action was adjudged to be well brought, ſor the action 
is ſounded upon the work's not being brought to the place ap- 
pointed for it; and in this part the covenant is joint, and the in- 
tereſt joint. Skinner 401. 

3. A covenant with two for the performance of a matter, 
wherein they have a joint intereſt ; and where the words are en. 
nibus & cuilibet eorum obligat in 201. for performance, this 1: © 
joint covenant, and both muſt join in the action. 1 Show. 8. 
Spencer v. Durant. a 

4. 
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A leaſe for years is made to D and D. covenants to repair, 
afterwards C. the leſſor ſells the reverſion of part to 4. and of 
another part to B, It was reſolved that they might well join in 


6, 7. Mod. 201. 28 E. 3. 10. Bend. 89. 5H 7,8. 2 Sid. 9. 
Raym. 80. 1 Keb 572. Moor 452. Dyer 326. Godb. 283, Bro. 
joinder in action, 104. _ 

5. In the caſe of Kitchin & aP v. Buckley, the caſe was, whe- 
ther tenants in common ought to join in an action N leſſee 
for years, for not repairing the demiſed premiſſes. In all actions 
real tenants in common ſhall not join, — in perſonal actions, 
wherein damages only are to be recovered, there they ſhall join. 
In mixed actions they may either join or ſever, as in a parco frado, 
and in account, and if two tenants in common make a leaſe for 
years rendering rent, and one of them dies, the executor, and 
the ſurvivor ſhall join, or they may ſever ; but if a leaſe for life 
be made, there they ought to ſever. Raym. 8i./ Kitchin and 
Knight v. Buckley, | 

6. Where there is a covenant between joint farmers of the re- 
venue being ſeparatim & reſpeAiye, and not conjuntim, Q. if an 
action of covenant may be brought by one againſt the reſt jointly. 
Skinner, fol. 6. Kingdon v. Jones. | 

7. Tipper the elder and his ſon covenanted with John H. to ſell 
and convey lands to him in fee. Item, it is agreed between the ſaid 
parties, that the ſaid J. H. ſhall pay to Tippet the yourger ſo much 
money; it was held that this is a duty veſted in Tippet the younger, 
and he only ought to have brought the action. 3 Mod. 263. Po- 
pet v. Hawkey. 

8. Where there is a covenant made to two jointly, the action 
muſt be brought by the ſurvivor, and not by the adminiſtrator of 
the deceaſed. 2 Brownl. 207. Yates v. Rolls. 
ot 9. Where the indenture was; it is covenanted and agreed be- 
tween A. and B. and C. that A. and B. Mall levy a fine io C. and that 
C. hall pay ſo much, or do any other ad ; this is a joint covenant, 
and A. and B. muſt join in an action againſt C. and = what makes 
a ſeparate covenant, 1 Bullt. 25. 

10. The plaintiff declaredin covenant, that the defendant, and 
J. S. did agree for them, and each of them, that they, oreither 

6 of them would load ſuch a ſhip, at ſuch a -place; and it was 
* * agreed by all, that obligamus nos et utrumque noſtrum was joint 
_ and ſeveral, og it is ſaid, that the Lord Chief Juſtice Holt 
oY 2 thought there might be a diverſity between the words A. and B. 
onveniunt & quilibet eorum convenit, and A. and B. conveniunt gro 
& quolibet eorum ; for in the firſt inſtance qui/ihet eorum conve- 
it expreſsly makes the lien ſeparate ; but pro quolibet exrum ſeems 
0 go only to the thing to be done, and is joint, as to their being 
harged ; but the reſt of the court held, it was not unlike the 
caſe 
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caſe of a bond, where the words are obligamus nos et utrumque 

noſtrum. Farreſley 154. Robinſon v. Walker. | 

What other caſes there are wherein it was adjudged the aſſignee 

| may bring this action. 

Bayly v Offord, Cro.Car. 137. {| Athowe v. Hemings, 1 Roll'; 

Baly v. Hughes, 1 Jones 242. | Rep. 80. | 

Moor 52. pl. 669. Matures v. Moor 242 pl. 38. 
Weſtwood, | Moor 185. pl. 331. Allen . 

1 Lev. 51 2 Ven. 278. Givers | 

For other Caſes by whom this Action ſhould be brought. 
3 Bulft, 163. Brett v. Cumber- | 3 Keb. 463. Drew v. _ 


land. 1 Keb. 356. Baker v. Berisford. 
164. — 3 Lev. 154. Beely v. Parry. By 

Godb 270. ———— grantee of the reverſion. 
Leon. 160. Beckwith's caſe. | 3Lev. 233 Edwards v. Morgan, 

* Other Caſes concerning Perſons joining in this Action. 

2 Mod. 82. Wilkinſon v. Floyd. 160. 1 Brownl. 20. Cro Jac, 
gu 638. 329. 5 Rep. 19. 2 Roll's Abr, 

itt. Sect. 311. Raym, 80. Kit- 22. 2 Keb 338, 339, 347. 1 

chin v. Knight. Saund 153. 1 Roll's Rep. 359. 
1 Lev. 109. 1 Keb. 565, 572. 1 2 Roll's Rep. 63. 2 Cro 399. 

Sid 157. 2Leon. 47. 3 Leon. i Keb. 284. 1 Lev. 154. 
Thirdly, Who are bound by the Covenant, and againſt whom 

the Action to be brought. 
| Againſt the Heir. 

1. If a man covenants for him and his heirs to do any thing, 
hereby his heirs are bound; but otherwiſe except an heir be 
mentioned in the deed, by expreſs name, generally he 1s not 
bound And therefore, if the leſſee for years be ouſted by any 
other but the heir himſelf, no action of covenant will lie againſt 
the heir, unleſs there be an expreſs covenant wherein he is bound; 
but if he be ouſted by the heir himſelf, it ſeems this action will 
lie againſt him; (hut this I atprebend muſt be meant of a covenant 
that runs with the !and) but if he be ouſted by an elder title from 
the leſſor, there the heir ſhall not be charged. 5 Rep. 17. Bro. 
Cov. 38. 32 H. 6. 32. Dyer 267. Fitz. Cov. 31. 

Againſt Executors. 

1. If a man doth covenant for himſelf only to pay money, to 
build an houſe, or for quiet enjoyment and the like, and dot 
not ſay in the covenant his executors or adminiſtrators, yet h!s 
executors or adminiſtrators hereby ſhall be bound and charged. 
Cro. Eliz. 553. 2 Mod. 268. | 

2. A. covenanted with B. to put the ſon of A. apprentice to 
B. or otherwiſe, that the executor of A. ſhall pay to B. 20). 
(no' ſaying A. himſelf, or his executors ſhall pay 200.) if A. dies 
not having perſormed the covenant, his executors are 1! 
chargeable ; for it cannot be a debt in the executor, which wa. 
none in the teſtator. Cro. Eliz. 232. Perrot v. Auſtin. og [ 
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30. Where A. and B. agree upon a price for goods which are 
marked, and A. promiſes to deliver them to B. paying ſo much 
money for them ; B. tenders the money, and A, refuſes to deliver 
he goods; it was ad judged by Holt chief juſtice, that it was a bar- 
gain for the goods z and the plaintiff, upon a tender of the money, 
might have' brought a trover for the goods. Comb. 381. Anonymus, 

31. It was a queſtion in the caſe of Pariſlon v. Hanſon, in Com. 
333. Whether an action of trover might be joined with an action 
againſt a carrier, upon the cuſtom of the kingdom, for his negli- 
gence in loſing goods; there was no judgment given, but the court 
inclined for the plain: iff; and the cafes cited by Darnel and Northy 
for the plaintiff, was a caſe in Trin. 24 Car. 2. B. R. Owen v. 
Lewis, where trover, and an action upon an afſumpfit were joined; 
and upon infancy being pleaded, it was ſaid to be adjudged, that 
theſe actions might be joined. 3 H. 4. 1 3. Bro. Joinder in Actions, 
97. Syd. 223. Wright v. Berle. | | 

32. This action lies not for a negro, Salk. 666. but it lies de uno 
ſcripto obligatorio. Salk, 654. 

33. It is ſaid in Salkeld 655. in an anonymus caſe, that an action 
of trover lies not againſt a carrier for negligence, as for Joſing a 
box; but it muſt be where there is an actual wrong; as if he 
breaks it open, and takes goods, or ſells the box. 

34. It lies not for ſix tuns, without deſcribing what they contain; 
for it it is meant of empty tuns, they ought to be called fix wooden 
veſſels, each containing a tun meaſure. Stile 482, 

35. See in what its the property ſhall be ſaid to be altered by 
a ſale in market overt ; ſo that trover may, or may nor be brought 
2yainſt him who hath the property by ſuch ſale. V. Jones 163, 4. 
Barker v. Reading. 

36. Where it was held, that trover will lie for money delivered 
by the plaintiff to the defendant to keep, thowgh nor in bags, 
ham 91. Davies v. Dyos, Godb. 210 —— Ney 1 2, Anonymus, the P 359. 
ſame point. And it i« reported in the laſt caſe, that where a maſter 
delivers corn to his ſervant to ſell, and does ſo, and converts the 
money, the maſter may bring an aQton of trover againſt the ſer- 
vant. Allen 91. Moor. 841. 2 Bulft. 307. 1 Roll's Rep. 59, 126, 

37. It was ſaid in the caſe of Sir Jun Walrond v. Jacob Senior 
Henricus Van Moſes, that the Lord Chief Juſtice Holt was of an ; 
opinion, an action of trover would lie in England for a converſion 
in Ireland. Mod. Caſes in Law and Equity 322. 

38, See in the caſe of Monk v. Graham, in Modern Caſes in Law 
and Equity : where trover was brought for 750 J. Sou Sea ftock, 
loid to the defendant by one Rofſe, who got one to perſonate the 
plaintiff in the transfer, and the plaintiff had a verdi 
. 39. It was ſaid in the caſe of Jones and Thvurloe, by the chief 
Juſtice, as reporred in Modern Caſes in Law and Equity 172. That 
n innkeeper inight detain a horſe for his meat for one night; yer 

or, I. Ge that 
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that he could not ſell rhe horſe and pay himſelf; if he did, it was 
a converſion ; and the court held that if a man lies in an inn one 
night, the innkeeper may detain his horſe, till he is paid the ex- 
pences ; but if he lets him depart without payment, he gives him 
credit, and hath waved the benefit of the cuſtom ; and if he ſeizes 
the horſe for the expences of ſeveral nights, having let him thus 
depart, an action of trover will lie, and it is evidence of a con- 
verſion, IJ | 

40. Where the defendant comes to the poſſeſſion by finding, in 
ſuch caſe a denial is a converſion ; but where a man hath goods by 
a delivery, there a denial is no converſion, 1 Salt. 635. but only 
evidence of a converſion ; now in both caſes the defendant had a 
lawful poſſeſſion, vis. either by finding, or delivery; and where 
the poſſeſſeſſion is lawful, the plaintiff muſt ſhew a demand, and a 
refuſal to make a converſion. 3 Salk. 365. 

41. But if the poſſeſſion was tortious ; as if the defendant takes 


away the plaintiff's hat, there the very taking is a ſufficient proof of 


the converſion, 3 Sa/k 365. 


42, Trover will lie for 290 pieces of ſilver, and likewiſe for 
plate. 1 Salk. 219. Stile 224. 


43. Trover and converſion will lie for letters patent. Hard. 
111. 


44. Likewiſe for a Bi of exchange. 1 Salk. 136. Lucas v. 
Haynes. : 

45. In an action of trover upon a ſpecial verdict, the caſe was, 
the goods in the declaration were the plaintiff's, and by him deli- 
vered in London, to one Richardſon, to carry down to Birmingham. 
This Richardſon was not a common carrier, but for ſome ſmall time, 
laft paſt, had brought cheeſe to London; and in his return took ſuch 
goods as he could get, to carry back in his waggon into the country 
tor a reaſonable price. When he returned home, he put the wag* 
gon, with the cheeſe, into the barn, where it continued two nights 
and a day, and then the landlord came and diſtrained the cheele 
for rent due for the houſe, which was not an inn, but a private 
houſe: and it was agreed per Cur”, that goods delivered to any per- 
{on exerciſing a public trade or employment, to be carried, wrough!, 
or managed in the way of his trade or employ, are for that time 
under a legal protection, and privileged from a diſtreſs for ret; 
but this being a private | undertaking, required a further conſiders 
tion; and it was reſolved, that any man undertaking for hire to 
carry the goods of all perſons indifferently, as in this caſe, 15, ® 
to this privilege, a common carrier; for the law has given the pf 
vilege in reſpe of the trader, and not in reſpe& of the carrie” 
And the caſe in Ce. EI. 596. is fironger : two tradeſmen brought 
their wool to a neighbour's barn, which he kept for his private uſe! 
and it was held, that could not be diſtrained. 1 Salt. 249. Gi 
bourn v. Hur ſt. 


46. 


verdi, 
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46. In an action for trover and converſion, brought for two P 360 
hundred and fifty pounds of hops, upon Not guilty pleaded, the 
caſe appeared to be, that a feme, tenant for life, takes to huſband 
the plaintiff, 5 Car. the remainder being to the defendant for bis 
life. Theſe hops were growing out of antient roots, being within 
the lands in queſtion : the feme dies 19 Aug. 9 Car. the hops then 
growing, and not ſevered, &c. and whether theſe hops appertained 
to the baron, or to him in remainder? was the queſtion ; becauſe 
ſhe died ſo ſhortly before the gathering of them; and as they are 
ſuch things as grow by manurance and induſtry of the owner, by 
the making of hills, and ſerting poles. And the court, upon the 
motion of Grimſlon, who was of counſel with the plaintiff, held, 
that they are like emblements, which ſhall go to the baron or exe- 
cutor of the tenant for life, and not to him in remainder ; and are 
not to be compared with apples or nuts, which grow of themſelves ; 
wherefore it was adjudged for the plaintiff, 3 Cro. 515. Latham 
v. Atwoed. 

47. In an action on the caſe for a trover and converſion of cer- 
tain timber- trees: the caſe and queſtion was, as touching the power 
of a copyholder for life, for the cutting down timber-trees ; and 
whether ſuch a copyholder may preſcribe by the law for to cut 
down timber-trees, growing upon his copyhold land, or not? Ney, 
for the plaintiff, argued that he cannot, Williams juſtice, ſuch a 
copyholder for life cannot preſcribe for to cut down timber-trees 
growing upon his copyhold-land ; and to this purpoſe, in Luttrell 
and Wood's caſe in the C. B. it was adjudged in point, that a copy- 
holder for life cannot preſcribe to cut down timber-trees, but by 
way of uſage he may for reparations, And as touching uſage and 
cuſtom, it appeareth, in 21 E. 4. fo. 28. b. that uſage and cuſtom 
to turn their plow upon the headland not ſowed with corn, is good; 
but there it is ſaid by Littleton, that a preſcription againſt reaſon is 
not good ; as if a cuſtom be alledged, that none ſhall put his cattle 
into his land before the lord do put his cattle in; this is held to be 
a void cuſtom, becauſe ir is againſt reaſon ; for if the lord will 
never put in his cattle, the tenants by this will loſe the profit of 
their ſoil : but otherwiſe it is where a day is limited; and to this 
purpoſe, 22 F. 4. fol. 8. A. B. pla. 24. And that a preſcription 
which is againſt reaſon is void, and ſhall not be allowed by law. 
dee for this Littleton, fol. 46. pla. 209. and pla. 212. and « Hen. 7. 
fil. 96. and 10 4. In this principe] caſe here the clear opinion of 
the court was, that this wad wa here for a copy holder for life 
to cut down timber-trees, was a preſcription againſt reaſon, and ſo 
void in law; and ſo was the opinion of the whole court; but no 


judgment was then given. 1 Bull. 158. The Earl of Northum- 
berland plaintiff, againſt Wheeler and others, defendants. 
48. In an action of trover for 100 loads of wood, upon a ſpecial 
verdict the caſe was, this copyhold-lagd was ſurrendered to the * 
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of J. S. for years, remainder to the brother of the plaintifPs wife, 
who died before the term expired; and ſo was not admitted any 
otherwiſe, than by the admiſſion of the tenant for years; and it was 
reſolved. 

Firſti, That the admittance of him that had the eſtate for years, 
was not an admittance for him in the remainder. 4 Co. 23. 
A. 3 Cro. 504. Fine ſur grant and render to A. for life, remain- 
der to B. execution ſued by A. ſerves for B. So an attornment to 
tenant for life ſerves for him in remainder, and this brings no pre- 
judice to the lord; for a fine is not due until after admittance ; and 
the lord may aſſeſs one fine for the particular eſtate, and another 
fine for the remainder. But Wylde ſaid, he need not pay it until 
his eſtate comes in poſſeſſion. After a ſurrender the eſtate remains 
in the ſurrenderer before admittance of the cefluy que uſe : yet where 

| Porough-Englifh was ſurrendered to the uſe of J. S. and his heirs, 
P *361. and he *died before admittance, it was held, that the younger ſon 
ſhould have it. 

Secondly, It was reſolved, that the poſſeſſion of the tenant for 
years was ſo the poſſeſſion of him in remainder, as to make a poſ- 
ſeſſio fratris. But then it was moved, that the converſion was laid 
after the marriage; and ſo the feme ought not to have joined with 
her huſband in the action. But the court held, that in regard the 
trover was laid to be before the marriage, which was the inception 
of the cauſe of action, the wife might be joined; as if one has the 
cuſtody of a woman's goods, and afterwards marries her, ſhe may 
joia in detinue with her huſband ; for in caſe of bailment the pro- 
prietor is to ſome purpoſes in poſſeſſion, and to ſome out of poſſeſ- 
ſion. Hale ſaid in this caſe, the huſband might bring the action 
alone, or jointly with his wife ; and ſo judgment was given for the 
plaintiff, 1 Vent 260. Batmore & Ux. v. Graves, S. C. 1 

Mod. 102. 

48. In trover for twenty loads of hay; upon Not guilty a ſpecial 
verdict was found, that this hay was parcel of the tithes, ſevered 
from the nine parts, pertaining to the reQory of Hackley, and de- 
miſed and demiſeable time, Ec. ſecund. Conſuetud. Manerii d: 
Hackley, and the prior of Newbery was ſeized in fee of the manor 
and reQory of H. and in 27 Hl. 8. demiſed thoſe tithes by copy to 
H. under whom the defendant claimed ; and afterwards, by the 
diſſolution, Ec. the manor came to king H. 8. who conveyed it to 
the archbiſhop of York, who let the rectory to the plaintiff, who 
claimed thoſe tithes ; and the defendant, under pretence of that 
copy, carried them away. Et /i Sc. The ſole queſtion was, 
whether thoſe titnes were grantable by copy, c. And it was 
moved for the plaintiff, that they were not ; firſt, in reſpe of the 
nature of tithes, wherein none could have propriety before the 
council of Lateran, which was in the time of King Fohn ; for before 


that time every one might have paid them to whom he W ; 
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but by thoſe conſtitutions, they are annexed to the rectory; it is 
then impoſſible that there ſhould be any cuſtom to demiſe them by 
copy, from time, c. whereas rone had intereſt in them but within 
time of memory. Tithes alſo cannot paſs but by deed ; and there- 
fore to grant them by copy of court-roll, cannot be good. "There 
cannot alſo any thing paſs by copy, but that which is parcel of the 
manor, wherefore, &c. And of that opinion was Popham, for the 
firſt and laſt reaſons ; for although common, and prima veflura prati, 
may be granted by copy, — they be parcel of the manor; yet 
tithes cannot be ſo, becauſe they cannot be parcel of a manor ; for 
a manor and tithes are of ſeveral natures, although they be united 
in one man's hand; and then it is impoſſible, that that which is not 
parcel of a manor can be demiſed ſecund Conſuetud? Manerii ; and 
therefore it was adjudged, in the time of Queen Mary, in the caſe 
of the Duke of Suffolk, that where one had two manors, and granted 
a copyhold of the one manor, at the court of another manor, that it 
was a void grant; for it cannot be a copyhold, according to the 
cuſtom of the manor whereof it is not parcel, But Gawdy doubted 
thereof, and conceived it had been well enough, if it had been fo 
uſed from time whereof, &c. But, becauſe upon the verdict it did 
not appear, that it had been granted by copy from time whereof, 
c. it was held, that there was not any title found for the defend- 
ant; and therefore adjudged for the plaintiff, 1 Co. 814. Sands. 
v. Drury. See Yelv. 42. Chambers and Maſon, 1 Bulſt. 120. 
Pultney v. Marſe. Pal. 104. Embden v. Dennis. Latch 176. and 
184. Bellamy v. Bathorp. S. C. Ney 89. S. C. Godb. 373. 
Hardr. 381. Ingoldſby v. Yyvel & a. 3 Lev. 365. M Harter v. 


Leftes. 


*49. In an action of trover, upon a demurrer, the caſe was, the P.* 362. 


plaintiff being owner of the reftory of Evingham in the county of 
Northumberland, brought his action of trover for twenty loads of 
wheat in Harlow, being the tithes of the reQory, ſer our from the 
nine parts. The defendant pleaded, that Harlow was a member 
of the manor of Pride, both which are within the pariſh of Eving- 
ham, and convey$ the manor to the Earl of Northumberland; and 
preſcribes, that the Earl of Northumberland, and all thoſe, whoſe 
eſtate he had in the ſame manor, from time whereof, tc.. had 
paid to the parſon of E. fix pounds annually, in ſatisfaction of all 
tithes within the ſame manor ; and further, that the ſaid earl, and 
all thoſe whoſe, c. had uſed to have in reſpect of the ſaid ſix 
pounds, the tenth part of all the corn within the ſaid manor ; and 
ſo theſe tithes within the ſaid manor being ſevered from the nine 
parts, he took by title under the ſc id earl. And it was thereupon 
demurred, and argued for the plaintiff, that this was not any plea ; 
for a layman is nor capable of tithes, and therefore no continuance 
of time can give him any title to that, whereof he is not capable; 
tor by the antient courſe of our Jaw, he cannot ſue for them ; and 


the 


Readings and Obſervations 
the civil law did not permit a man to ſue for hem there; and ſo he 


had not any remedy, and therefore not any right, Alſo none can 


preſcribe in a thing in groſs, per gue eftate ; and here he preſcribes 
as fora thing in groſs ; and he cannot preſcribe as to a thing ap- 


purtenant to a manor ; for a ſpiritual thing cannot be appendant to 
a temporal ; and for that purpoſe cited a caſe to be ruled in this 
court betwixt Sir. and Winchcomb. 39 Eliz. wheretore, Oc. 


Bur all the court, upon the firſt motion, reſolved to the contrary, 


363. 


that it is a good preſcription z that when the lord hath uſed from 
time, whereof, Efc. to pay this ſum, c. and in reſpe& thereof to 


have all the tithes within this manor, it ſhall be intended, that at 


the beginning the lord had all in his hands, and then might pre- 
ſcribe to pay a ſum in diſcharge of all the tithes within the manor ; 
and when he gave the tenancies to hold of him, and always after- 
wards uſed to have the tithes of thoſe iands and tenements; it is a 
very reaſonable preſcription ; for now he hath no more than what 
he had before; for he had them before by retainer, and now he 
takes the tithes themſelves. And Gaudy ſaid, it may be true, that 
the parſon before time of memory granted thoſe tithes to the lord of 
the manor, rendering rent, which was confirmed by the patron and 
ordinary; and this being before time of memory, may well be ſo 


Intended, Quod Popham-conceffit, and ſaid, that that was their prin- 
Cipal reaſon of the judgment between Pigot and Hearn. And they 


ſaid, that in this caſe the lord might have good remedy at the com: 
mon law, or in the ſpiritual court ; wherefore they intended to 
have adjudged it for the defendant, But then an exception was 


taken to the pleading, that the converſion was ſuppoſed 10 Sept. 


40 Eliz, and the defendant ſaith, that he found thein the 20 Sy. 
40 Elia. and converted the 1oth of Sept. which is repugnant in 
itſelf, which the court held incurable. Vid. 1 £9 2 Ph. & Ma. 
Dyer 3. 1 Cro. 763. Pigat v. Simpſon and others. 

50. Trover for goods tried at the bar by a jury of Kent ; upon 
the trial the caſe was thus : 

The Earl of Winchelſea in the month of Auguſt, 1689, made bis 
will, and thereby deviſed to the plaintiff all his perſonal eſtate to 
pay his debts, Wc. | 

The will was proved : 

But immediately upon the death of the earl, and before he was 
buried, the defendant who was married to the eldeſt ſon of the ſaid 
wrongs poſſeſſion of the houſe and goods in the declaration men- 
tioned, | 

The plaintiff produced the will under the probate, then ſhe 
proved that the goods were appraiſed at 18001, ſhe produced an 
inventory of them, and proved that they were the ſame contained 
in the declarations, ſhe likewiſe gave evidence of the converſion. 

The defendant produced a deed of gift of theſe goods made by 
the earl in the year 1650, habendum to the truſtees therein * 
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for the uſe of his then lady (bur fince dead) for the term of her 
natural life, and afterwards that they ſhould be and remain to his 
ildren. n oo 
415 counſel for the plaintiff admitted, that though the ſame goods 
for which this action is brought, were likewiſe contained in the 
deed of gift, yet that deed could not be good againſt a creditor, 
That the earl being in debt a judgment was obtained againſt him, 
and by a teftatum fieri fac, his goods were taken in execution, and 
ſold by the ſheriff in Hillary term 1657, for 800 l. which was 
after this deed of giſt. | | | 
It was proved that his ſteward paid the money, and redeemed 
the goods, and the earl gave him a bond for repayment, which was 
done, and the bond cancelled; ſo by this means he had gained a 
new property. A copy of the teſtatum fieri fac. was produced, and 
likewiſe the bill of ſale by the ſheriff, and the bond cancelled, and 
thereupon the plaintiff had a verdict. 4 Mod. 51. The counteſs 
of Winchelſea againſt the Lady Maidſtone. 

51. An action of trover and converſion was brought againſt a 
bailiff for taking goods by virtue of a fieri facias ; and the queftion 
was, whether the bailiff, ir appearing that he took the goods by 
virtue of a fieri facias, could be ſaid to be guilty of a converſion to 
his own uſe, admitting that the goods were not ſubjeQ and liable to 
the ſaid execution; and it was adjudged for the defendant. 2 Hd. 
271. Baily v. Bunning, S. C. 1 Lev. 173. 

52. In trover the plaintiff declared, that he was poſſeſſed of 
divers goods, vi. of fifty pieces of gold, coined within this king- 
dom, ac de wiginti petrat, carnis bovine, (anglice, twenty ſtone of 
beef) ac de wiginti vaſibus, (anglice, wooden veſſels as his proper 
goods, which he loſt, 9% quidem bona & catalla poſtea apud ſuch a 
place, ad manus & poſſeſſiriem of the defendant per invention debu- 
erunt. 


There was a verdict for the plaintiff, and entire damages given. 
And now it was moved in arreſt of judgment, and theſe exceptions 
were taken : | 

1. He hath declared, that he was poſſeſſed of fifty pieces of gold 
coined within this kingdom, bur doth not name what money it was, 
for which reaſon it is uncertain ; for pieces of gold are coined here 
of ſeveral values. 

2. That he was poſſeſſed de viginti petrat. carnis bovium, Now 
there 15 no ſuch word as petra“, which ſignifies a ſtone of beef, and 
there is a proper word for a ſtone- weight : and the rule is, when an 
improper word is put in the declaration, for which there is a proper 
word to ſignify the ſame thing, it is alwavs held ro be naught. 

3. That he was poſſeſſed de wiginti vaſibus, (anglice, wooden 


veſſels) the word was is too general: ſo de uno pullo hath been held 
ill for the ſame reaſon. © | 


4. It 
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- 4. It is ſaid; theſe goods ad manus of the defendant per invention 
debuerunt, inſtead. of devenerant ; for which reaſon this is not a good 
declaration. It was ſaid on the other ſide, that in the firſt-year of 
the king, the plaintiff declared in trover, that he was poſſeſſed de 
una pecia branditti vini, and that was held after verdict. 
though there is a proper word for brandy. Ad journatur. 5 Mod. 
324. Saliſbury v. Proctor. ; ; ; 

53. In an action of trover and converſion of certain loads of wood, 
upon a ſpecial] verdict the caſe was; Sir Thomas Palmer was ſeized 
of a *great wood, and bargained and ſold to one Cornford, and his 
aligns, as many trees as would make 600 cords of wood, to be 
taken by the aſſignment of Sir Thomas Palmer. Cornford aſſigns over 
his intereſt ro the plaintiff, . Afterwards Sir Thomas Palmer granted 
to the defendant ſo much of his wood as would make 4000 cords, 
to be taken at the defendant's election. The plaintiff afterwards, 
by the aſſignment of Sir Thomas Palmer, cut down the trees in queſ- 
tion, to make 600 cords. And the defendant claiming them by 
virtue of his grant, took them, and it was found, that there was 
ſufficient wood left for the defendant to take his 4000 cords, Et þi, 
Sc. And upon this verdict it was moved, that here was not a ſuf- 
ficient title found for the plaintiff. For firſt, it is not found, that 
the bargain and ſale was ſor any ſum of money, nor upon any con- 
ſideration. Sed non allacatur; for it is intended to be ſo, being 
found by che verdict. But if it had not been ſo found, it might 
peradventure have been otherwiſe. As 1 Mar. 19 Dy. is. Se- 
condly, it was alledged, that this grant to the plaintiff is void: for, 
until the aſſignment made by Sir Thomas Palmer, no intereſt veſted 
in Cornford himſelf, ſo as he could not make any grant thereof over, 
But all the court held the grant to be good: for being made to him 
and his aſſigns, he may make an aflignee which ſhall enure as a no- 
minarion to one who is to have by the appointment of Sir Thomas 
Palmer; and it may well veſt in him, as the intereſt alſo. And 
here he hath an intereſt before the aſſignment made by Sir T/oma: 
Palmer ; inſomuch as if Sir Thomas Palmer will not aſſign it in con- 
venient time, he himſelf might take them, And therefore he may 
aſſign this intereſt, as 44 Ed. 3. 43. is. But admitting the grant to 
the plaintiff had been void; yer Popham (aid, that the action was 
maintainable ; becauſe by the cutting down of them he had poſſeſ- 
ſion, and a good title againſt the defendant, and every ſtranger : 
and being cut down, it was not lawful for the defendant to take 

them: for if one ſells 1000 cords of wood, to be taken at the ven- 

cee's election; and afterwards the granter himſelf, or a ſtranger, 
cuts down parcel of the wood; the vendee cannot take that which 
is cut down : but he ought to make his grant good out of tha: 
which is growing. As if eſtovers were granted unto him, to be 
taken in a great wood, and the owner of the wood cuts down ſome 
wood, the grantee cannot take that which is cut down; but he muſt 

take 
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Hke bis eſtovers out of the reſidue. And if all be cut down, he 
hath not any remedy, but an action on the caſe. So here, altho' 
the plaintiff had not a good title, yet his having poſſeſſion of them, 
being cut down, ſufficeth. Quad Gawdy and Clinch conceſſerunt. 
Wherefore it was * for the plaintiff, 1 Cro. 819. Baſſet 
v. rd. 5 Co. 24. 6. x 

54. An action of trover and converſion was brought, on not guilty 
pleaded, there was found a ſpecial verdict to this effect; | 

Francis Bayle being a merchant, had made a fraudulent deed to 


the defendant of the goods contained in the count; but afterwards 


he went abroad to church, and to the Exchange; and did trade and 
commerce. And yet afterwards it is contained in the indenture of 
ſale, by the commiſſioners to the plaintiff, that he had made this 
fraudulent deed ; and that afterwards he had traded and attended 
at the Exchange until a day after ; at which day he wholly abſent- 
ed himſelf. And upon this ſpecial verdict the defendant had judg- 
ment, For every deed to defraud other creditors (but thoſe to 
whom this deed is made) is not ſufficient to make one to be a 
bankrupt ; it ſhall not bind: But upon the ſtature of 1 Fac. which 
makes him a bankrupt who makes fraudulent deeds ; it ought 
not to be as this caſe was; viz, So long before he became a bank- 
rupt. And there were many more imperfections in the ſpecial 


verdict. Hut. 42. Cartwright v. Underhill. See T. Jones 94. 
Buller v. Waterhouſe. | 


*55. Trover for his anchor and fails : upon not guilty pleaded, P 365. 


a ſpecial verdict was found, wis. that the mayor and burgeſſes of 
Newcafile, by cuſtom time out of mind, had uſed and ought to re- 
pair the port there; and had, in conſideration therefore, a toll of 55. 
per chaldron of all coals exported, to be paid by the exporter ; and 
for that, by the ſame cuſtom, he uſed to diſtrain any thing diſtrain- 
able; and that the defendant being maſter of a veſſel loaded with 
coals, intended to be carried out of the ſaid port, refuſed ; and 
for this they diſtrained the ſaid anchor and fails, being part of the 
tackle belonging to the ſaid ſhip : and if this was diſtrainable, they 
found for the defendant ; otherwiſe for the plaintiff. And Mr. 
Northey urged, that the concluſion of the ſpecial verdi& being upon 
a ſpecial point, the court could doubt of nothing but what was 
thereby referred to them. Vid. 5 Co. 97. 1 Cre. 21. Mo. 261. 
fl. 420. However the court heard and over ruled all the other 
objections, and held, 1ſt, that it was not neceſſary the town ſhould 
ſhew that they actually did keep the port in repair; for their keep- 
ing the port in repair, is not the conſideration, but their being 
bound by cuſtom to do it. 2dly, That though the maſter is not 
ſrily the exporter, yet as to port duties, — maſter is always 
looked upon as ſuch, and the perſon anſwerable ; for to put them 
to ſeek the merchants is impracticable, and it is but reaſonable the 
maſter ſhould pay a duty for the benefit of the port, and that the 


town 
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town ſhould have the duty, who are to maintain the port. As to 
the diſtreſs, it was argued, that the inſtruments of trade are not 
diſtrainable; vis. a milſtone is not; Averia caruce are not; a 
horſe in a ſmith's ſhop cannot be diſtrained; that the goods ſubject 
to toll only can be taken ; and this was part of the ſhip, and going 
from market. Vide 3 Oo. 227. pl. 14 Dyer 199. 1 Leon. 231, 
105. 3 Dro. 5 50, 569. Mey. 88. 1 Infl. 47. 1 Hd. 341. 
Dyer 312. 4 
On the other fide it was ſaid, Averia Caruce are not privileged 
where there is no other diſtreſs. Vid. Stat, 51 H. 3. 2 Infl. 122, 
133, 565. So it is of inſtruments of trade; as if there be two 
mill-ftones, or awveria otioſa. Mo. 214. Dyer 302. Godb, 67. 
Owen 149. A boat is diſtrainable ; ergo a ſhip, and ergo a fail 
of a ſhip. Dyer 177. pl. 73. 

Sed per Holt, Ch. Juſt. The duty ariſes from the goods loaded 
on board the ſhip, with which the maſter 1s chargeable ; therefore 
the ſhip, and every thing there of the maſter's, is chargeable as well 
as the goods; and the defendant had judgment. Salk. 1. Vol. 248. 
Vinkeſlone v Ebden. | 

56. In trover, the defendant pleaded a recovery againft F. P. and 
that a fieri facias was awarded to the ſherift ; and after the writ 
awarded and delivered to the ſheriff, F. P. died poſſeſſed of the 
goods, and made the plaintiff his executor ; and afterwards the de- 
fendant, by force of the ſheriff*s warrant, took theſe goods in execu- 
tion, as bailiff to the ſheriff, and delivered them to him. The 
plaintiff replieth, that the ſheriff returned the writ Tarde; and 
upon this it was demurred in law. 1 Queſtion, if the party dying 
after the writ of execution awarded, and before it was ſerved ; if 
it may be ſerved upon his goods, in the hands of his executors or 
adminiſtrators ? And it was held, it might; for by the execution 
awarded, the goods were bound, and the ſheriff need not take no- 
tice of his death. 26 H. 5. 5. 6 E 6. Dyer 76. 2 Queſtion, 
if the falſe return of the ſheriff ſhall make the bailiff puniſhable for 
that he did lawfully ; for he was a bailiffs meſſenger, and a meer 
ſervant to the ſheriff, and not a bailiff of a franchiſe. And it was 
held clearly, that it ſhould not; for by the execution of the bailiff, 
the party was diſcharged of the execution; and therefore there is 
not any rea ſon he ſhould take advantage againſt the bailiff ; and it 


was adjudged for the defendant, 1 Cro. 181. Parkes v. Moſſe. 
S. C. Moore 352. : 


Other 


on Actions on the Caſe. | 
*Other Caſes where this AQion hath been held to lie, and where not. P * 366. 


Hetley 22. Owen v. Price. | 451. Gibſon v. Thomp- 
Allen 81. Udal v, Udal. ſon. Knight 
1. Davies v. . 718. Bull v. Knight. 
3 2 oor Allen. 751. Butter v. Waker- 
274. Petty v. Sands. houſe, 
515. Latham v. Atwood. 785. Butts v. Penny. 
544. Lyſter v. Home. 834. Clerk v. Payter. 


94. Owen v. Ap. Rees. | Allen 93. Alwin v. Taylor. 
148. Audley v. Halſey. Ray. 472. Put and Hardy v. 
89. Kynaſton v. Moore. Rawſtern and 
262. Wilſon v. Chambers. others, 
2 Keb. 588. Wilbraham v. Snow | Dany. Abr. 20, 21. 
3 Keb. 74. Duke of Buckingham. 
v. Lord Pembroke. 


Secondly, Wha may bring the Adion, 


1. One part-owner of a ſhip may bring an action of trover for the 
whole ſhip. Comb. 367. Dockwray v. Dickerſon, 

2. If an infant executor releaſes, yet he may afterwards bring an 
action of trover, if ſuch releaſe was not made upon a valuable conſi- 
deration. 5 G. 27. Ruſſell v. Pratt. Moor 146. 1 And. 177. 
1 Leon, 44. 

3. An adminiſtrator may bring an action of trover and converſi- 
2 letters of adminiſtration granted. Stile 341. Long v. 

4. A man may bring an action of trover and converſion for goods, 
though they afrerwards come to his hands again. Stile 261. 
Gower v. 

5. Where trover has been brought by Baron and Feme, and they 
declare, that they were poſſeſſed, and that the defendant converted 
them ad dampnum ipſorum; it was held naught after a verdict; for 
the poſſeſſion of the wife, is the poſſeſſion of the huſband. 1 Sal. 
114. Nelthorpe & Ux. v. Anderſon, 1 Ven. 33, 24, 12. 

6. In an action of trover and converſion, it was moved in arreſt 
of judgment, that the action was brought by Baron and Feme, and 
the trover ſuppoſed to be before, and the converſion ſubſequent to 
the coverture, and therefore it ought to be brought by the Baron 
alone ; for if a Feme loſes goods, and after marries, the buſband 
dies, his executor ſhall have the goods, becauſe the property was in 
him by the marriage, notwithſtanding the loſs. And of this opinion 
was Hyde Chief juſtice, and Kelynge ; and they alſo held, that the 
converſion is the cauſe of the action, and that being ſubſequent to 
the marriage, the huſband ought therefore to bring the aQion _ 
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But judge Taviſden and Wyndham were of opinion, the action was 
well brought; and they diſtinguiſhed between actions which affirm 
the property, as Replevins and Detinues, which they therefore held, 
ought to be brought only in the huſband's name, and actions which 
diſaffirm the property, as treſpaſs and trover, which being founded on 
a zort antecedent to the coverture, ought therefore to be brought in 
both in their names. 2 Syd. 172. Powes & Ux, v. Marſhall, 
V. 1 Coo. 508, Rivers v. Gidſert. 

7. Where the inteſtate died in the defendant's houſe, and 4. 
breaks open cheſt, and takes a way money of the inteſtate's ; ir 
was by Holt Chief Juſtice held, that the proper action is an action of 
trover by the adminiſtrator, againſt the perſon that took it away; 
and if the trover were firſt, and the adminiſtration afterwards, the 
plaintiff may either declare ſpecially, or lay the trover after the 

, adminiſtration granted; and it will be good either way. Comb. 304. 

P 367. 8. Where A. dies inteſtate, and B. hearing of ir, requeſted C. to 

provide for the funeral, and that B. would reimburſe him ; after- 

wards B, and C. come to an account, and B. delivers to C. a horſe 

of the inteſtate's, in ſatisfaction of par: of the charges of the funeral, 

which C. accepted of; and afterwards C. took out adminiſtration, and 

brought an action againſt B. for this very horſe. Chief Juſtice 

Holt was of opinion, that C. might bring this action, notwithſtanding 

the objection, that he was particeps criminis; for ſays he, clearly, 

if a ſtranger had taken out letters of adminiſtration, he might have 

brought an action againſt B. and there is no reaſon that this caſe 

ſhould differ, becauſe the plaintiff is quaſi a third perſon, inaſmuch 

as he now ſues in right of the inteſtate ; but the other judges were 

of a contrary opinion; and judgment was given for the defendant, 
Carthew 103. Whitehall v. Squire. 

9. One jointenant, tenant in common or coparcener, cannot bring 
this action againſt his companion, but he may againſt a ſtranger. 
Salk. 290. Browne v, Hedges, 

10. A goldſmith has lottery tickets of A and B. and delivers A. 
tickers to B. as his own; A. may bring this action againſt B. Salk. 
283. Ford v. Hopkins. 

11. If after an execution by fieri fac ias is executed, and before 
the goods are ſold, any perſon takes them away, and converts them 
to his own uſe, the ſheriff may bring an aQion of trover and conver- 
fion for them. 2 Saund, 47. Wilbraham v. Snow, 2 Syd. 447. 
1 Mod. 40. 

12. '[' rover may be brought by an executor, though the poſſeſſi- 
on he had of the goods was not an actual poſſeſſion, Ta only a poſ- 
ſeſſion given him by law. 2 Mod. 168. Latch 214. Hudſon v. 
Hudſon. 


13. Where the maſter mav have an action againſt the ſervant for 
money converted by him. A 12, Anonymus, 


14. k 
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14. It hath formerly been a doubt, whether executors could 
maintain an action of trover, and it hath been inſiſted that an action 
of treſpaſs de bonis aſportatis in vita teſtatoris, was their proper re- 
medy: And it appears by Sawil, Rep. p. 1 33. that this opinion pre- 
vailed once ; and in Gols. p. 89. it was doubted : Soon after, as 
appears by the caſe of the Counteſs of Rutland, in Cro. 277. Moore 
266. and Owen 156. and by the caſe of Ruſſel and Prat, reported 


in 1 And. p. 177, Moore 176. 5 Co. 274. 4 Leon. 44. and Ney. 


70. it was ſolemnly adjudged, that executors might maintain an 
action of trover and converſion ; nor does it appear that this point 
was ever queſtioned ſince, though many ſuch actions have been 
brought. 

15 Fremling and his wife, executrix of A. B. brought an action 
of trover and converſion againſt Clutherbook, for goods of the teſla- 
tor's found and converted by the defendant, and obtained a verdict 
againſt him, The defendant moved in arreſt of judgment, and took 
theſe exceptions. Firſt, that the declaration was of a joint poſſeſſi- 
on of goods of the huſband and wife, and damages are given to 
the huſband and wife, whereas the goods properly belonged to the 
wife only, as the executrix, and not the huſband and wife. Second» 
ly, it doth not ſer ſorth how the ſeme came to the poſſeſſion of the 
goods, But to this Rolle, juſtice, anſwered, that the poſſeſſion 
of the wife, as executrix, was alſo the poſſeſſion of her huſband, 
and that the damages recovered ſha]! go to the eſtate of the teſtator 
and ſo may concern them both ; and for th: ſecond exception, this 
being a poſſeſſory action only, it is neceſſary to ſhew how the poſ- 
ſeſſion of the goods was gained. Judgment was ſlaid till the other 
thould move, Stile 48. Fleming and Clutterbook, 

16, The plaintiffs brought an action of trover and converſion, 

as execmrix, againſt the defendant, for an obligation, and declared 
it was loſt in the teſtator's liſe time, but laid the converſion ſinee his 
death. Two of the executors were ſerved, and a nom prof, entered 
as to them; and to the third the defendant pleaded nen cul. ard 
found againtt him, *and five hundred pounds damages given; and i: 
was now moved in arreſt of judgment vpon this ſeverance z and held 
by Hale, Chief Baron, and the whole court, that fumimnons and ſe- 
verance lies not in this caſe, becauſe the converſion, which is the 
molt material part of the declaration, was in the execators own 
time; ſo that upon the matter, the action is grounded on their own 
poſſelſion. as treſpaſs of their own poſſeſſion ; in which caſe ſum- 
mons and ſeverance does not lie, and confequently the nonſuit of 
one js the nonſuit of all; and all the proceedings after are to no 
pu-poſe. Per Hale, Chief Baron, there are two ſorts of ſeveran- 
cen; waen the plaintiff will not appear, there he ſhall be ſum- 
moned and ſevered ; the other, when all appear, but ſome one or 
more will not proſecute ; there he or they ſhalt be ſevered hy order 
of court; and judgment in this caſe was arreſted. Hard. 317. 
Manley N af v. Lovell. 


Other 
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Other Cafes by whom ARtion is to be brought. 


1 Ven; 26. Batmore v. Graves. 206. Chambers v. Patin- 
3 Cro. 254. Rhemes v. Hum- ſon. | 

| phrys and others. 263. Blackborne v. 
3 Cro. 242. Berry v. Heard. Grey es. 
3 Cro. 437. Tregmiel v. Reeve. 282. Sykes v. Walls. 

274. Waller and Petty v.] Ray. 463. Wedgewood v. Bayly. 
Sands. 2 Sound. 47, Wilbraham v. 

3 Keb. 54. Smyth v. Smyth. | | Snow. 


Thirdly, Againft whom it may be brought. 


1. Trover lieth againſt a carrier for the owner of the 2 
and it may be brought by the carrier againſt him who ſo took them 
away. Comb. 21. 1 Ven, 223. Comb. 333. Salk. 655. 

2. Trover was brought againſt an hackney coachman, and the 
goods were delivered to his ſervant z and whether this delivery ſhall 
charge the maſter, was the queſtion, and adjudged that it ſhall 
not; for that it differs from a waggoner, where he is paid for the 
paſſenger, and the parcel alſo ; but in a coach the paſſengers are 
allowed to carry a ſmall parcel ; and if any more be carried, for 
which the driver is paid, and it is loſt, the maſter ſhall not be charge- 
able; otherwiſe where the maſter is paid for it, and agrees to lt. 
Skinner 625. Middleton v. Fowler, 

3. It hath been held, where an action was brought againſt a 
huſband and wife; and it was laid, that the converſion was ad uſum 
ipſorum, Sc. and both were found guilty, and the damages alleſled, 
that it is ill; for they ought not to be joined, Salk. 114. Nelthorp 
& Uzx. v. Anderſon. 38 E. 3.1. 23R. 2. 644. 3 Cro. 254. 
Rhemes v. Humphrys. Palmer 343. Berrey v. Nevey. Stile 115. 
This laſt caſe was where a ſtranger was joined with them in 
converſion, ; 

4. And yet in 1 Leon. 312. Mar/he's caſe, where goods came to 
a feme covert by trover, and ſhe and her huſband converted them 
to their own uſe, and the action was brought againſt the huſband 
only, It was held it ought to have been brought againſt the huſ- 
band and wife; but this does not ſeem to be law Ney 79. V. Jones 
143. Litt. Rep. 181. Yelv. 166. Draper v. Hulkes, to the ſame 
purpoſe. Buller's caſe adjudged to the contrary. Ji”. Jenes. 267. 

5. Whether an action of trover may be brought againſt a wa- 


terman, for goods miſcarried, by reaſon of a tempeſt, 2 Bulſt, 289. 


Bird v. Aftcoch. 
6. Upon a trial at ni prius at Guildhall, before my Lord Chief 


Juſtice North, in trover and converſion againſt an executor 4e Jon 
tort ; 
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tort; the queſtion came to be, whether the goods having been 
taken in execution, upon a judgment obtained againſt the deſendant 
by a creditor of the deceaſed, ſhould diſcharge him againit the 
plaintiff, who brought „this action as adminiſtrator. And the opi- 
nion of the chief juſtice was, that this execution was a good diſ- 


might plead riens inter ſes mains ; but it was no diſcharge againſt 
an adminiſtrator, for men muſt not be encouraged to meddle with 
a perſonal eſtate without right: but to prevent this miſchief, where 
the party dies inteſtate, and there is a conteſt about the adminiſtra- 
tion, a man may procure of the ordinary letters ad colligendum. 
1 Venti. 249. 

7. In trover and converſion of goods. Upon a demurrer, the caſe 
was, the ordinary committed adminiftration of the sof an in- 
teſtate to the defendant ; afterwards the next of kin ſues out a cita- 

ion in the court-chriſtian againſt the defendant, to repeal the ad- 
niniſtrarion, and he, pendente lite, ſells thoſe goods, and afterwards 
is adminiſtration is repealed, and adminiſtration committed to the 
plaintiff, who for this converſion, pendente lite, brings this action ; 
and it was moved for the defendant, that the action lies not; for the 
adminiſtration at the common law is well committed, and the ſta- 
tute doth not alter the law in this point, but gives the penalty againſt 
the ordinary, if he commits them not to the next of kin; — the 
adminiſtrator, until adminiſtration repealed, hath an abſolute au- 
thority to diſpoſe of the goods as he pleaſes. Tanfield e contra. The 


converſion, pendente lite, in the court-chriſtian is not lawful, but 


is a tort to the plaintiff, and that, the ſentence there proves; which 
is, that all things exempted, or done, pendente lite, ſhall be void ; 
and the juſtices ought to have regard to the civil law in this point, 
as in 27 fl. 6. Gard. 118. 2 R. 2. Quare Impedit, 143. and 
4 H. 7. 13. And by the ſentence it appears that the adminiſtration 
is revoked as if it had never been. And upon this reaſon it is in 
Dyer 339. where an adminiſtrator recovered a debt, and afterwards 
another procured himſelf to be joined in the adminiſtration, and re- 
leaſed the debt, and afterwards it being revoked, this releaſe was 
not any bar to the execution; and Mich. 35 & 36 Elis. in the 
Common Bench, between W/ite and Cary, this very point was in 
queſtion, and adjudged, that the action lay. Gawdy. The action 
well lies; for the ſentence does not repeal mean actions, aQs done 
by an adminiſtrator which are forthe inteſtate's benefit; but foraſmuch 
as theſe goods were not converted or employed for the inteſtate's uſe, 
it is reaſonable that he ſhould be charged for them. Popham and 
Fenner e contra. For the adminiſtrator hath an abſolute and lawful 
intereſt and power to diſpoſe of the goods unt il repeal be made, and 
it is not like to an appeal upon a ſentence, for that makes it as no 
ſentence ; but the repeal of the letters of adminiſtration doth not 
make it void ab initio, and make a lawful a& tortious ; but rather 


in 
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charge againſt another creditor that ſhould ſue him, to whom he 
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in this caſe, the new adminiſtrator ſhall have an account for the 
monies received, and the words in the ſentence are not to be re- 
garded, for they are ordinary in all ſentences. So he having the 
goods lawfully, and converting them lawfully, ſhall not anſwer for 
them as for a tort done. And Popham here ſaid, if adminiſtration 
being committed, the ordinary commirs new adminiſtration, it is a 
repeal of the former, without any ſentence of repeal ; and if the 
frſt adminiſtrator waſte the goods, the creditor ſhall have the action 
againſt him; and if he pleads, that adminiſtration is committed 
over, he may wel} by his replication maintain his action, becauſe 
be waſted the goods when he was adminiſtrator ; the matter was 
adjourned : but afterwards the action was diſcontinued by the plain- 
tiff. 1 Co. 469. Wilſon v. Packman. 6 G. 18. S. C. and 
Moore 369. 
8. If atter a verdict, and before the day in bank, or after judg- 
ment, the plain iff's letters of adminiſtration are repealed, whereby 
the defendant becomes liable to the new adminiſtrator, he cannot in 
either caſe aid himſelf by plea, but ſhall be relieved on an audita 
querela, Yelv. 125. Ket v. Life. 2 Saund. 147. Turner v. 
Davis. 
9. An action of trover and converſion was brought for an hat- 
band ſet with pearls and diamonds. Upon Not guilty pleaded, a 
ſpecial verdi was ſound, that the plaintiff was poſſeſſed thereof, 
and pawned it to John Whitlock for 25 l. but no certain time ap- 
pointed for the redemption thereof; that Whitlock being fick, his 
wife in preſence, and with his aſſent, delivered it to the defendant, 
and afterwards Ihitlck made his wife his executrix, and died, 
who proved the will; that the plaintiff tendered to the ſaid execu- 
trix the ſaid 25 l. who refuſed, and afterwards demanded the hat- 
band of the defendant, who refuſed to deliver it, but converted it 
to his own uſe ; whereupon, &c. and in this caſe, three points 
vere moved ; firſt, there being no time appointed for the redemp- 
tion, whether it may be made after the death of him to whom it 
was pawned, or ought to be in the lives of both the parties? and 
as the juſtices reſolved, it may be well made after the death of him 
% whom it was pledged, but not after the death of him who pledged 
it. Telverton and Croke doubted, and held that it could not; for 
he at his peril ought to redeem it in his time, as it is upon a mort- 
gage. Bur Fleming and che others againſt it; for pledging doth not 
make an abſolute property, but is a delivery only until he pays, 
Sc. ſo it is a debt due to the one, and a remainder of the thing 
unto the other, for which there may be a redemand at any time 
upon payment of the money; for the pledge delivered is but as 2 
ſecurity for the money lent, ſo as he who borrows the money is to 
have his pledge again when he repavs it, and his tender gives him 
an intereſt therein; and there is a difference between a mortgage of 
land and pledging of goods, for the mortgagee hath an abſolute in- 
| t 
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tereſt in the land, but the other hath but a ſpecial property in the 
goods, to detain them for his ſecurity. 5 H. 7. 1. 9 Ed. 4. 25. 
36 Ed. 3. Bar. 188. Secondly, it was reſolved, that by this de- 
livery of the ſaid goods by the feme, with the aſſent of her baron, 
to the defendant, there paſſed no intereſt of them to the defendant, 
but (as it were) a cuſtody only; and therefore the tender of the 
redemption ought to be made to the executrix, and not to the de- 
fendant. Thirdly, that when he tendered the money to the exe- 
cutrix, and ſhe refuſed, it was as good as payment, and the ſpecial 
property of the goods is reveſted in the plaintiff z then when he de- 
manded them of the defendant, and he refuſed to deliver them, but 
converted them to his own uſe, a trover and converſion well lies, 
although he came unto them by a lawful delivery, and not by tro- 
ver; wherefore it was adjudged for the plaintiff. 2 Cro. 244. 
Ratcliff v. Davis. S. C. Telv. 158. S. C. 1 Bulſt. 29. 


plaintiff declared, that he was poſſeſſed of divers goods, that they 
caſually came to their teſtator's hands, who converted them to his 
own uſe, and avers, that the executors had aſſets; they pleaded that 
they were not guilty, and it was found for the plaintift ; and moved 
in arreſt of judgment, that non culp. by them was no iſſue, becauſe 
the plaintiff in his declaration had alledged no offence or tort in the 
executors, but in the teſtator for the converting the goods to his own 
uſe ; therefore for the executors to plead non culp. in whom tort was 
ſuppoſed, did make no iſſue; and for this cauſe judgment was 
ſtaid. Savi 13. 


Fourthly, Of the Declaration. 
1 Where trover is brought for ſeveral things, and the declara- 


tion deſcribes one or more of the things by a Latin word that is in- 
ſenſible, the plaintiff may take his damages, as to thoſe things that 


4 are well deſeribed, and releaſe them as to thoſe things that are ill 
6 = deſcribed. 3 Salk. 366. Benbrigg v. Day. 

d | 2. In trover, the plaintiff declared for ten pair of curtains and 
2 vallance ; it is good without ſhewing the kind and guantum of the 
"af ſtuff, and * ſo it is of ſuch artificial things; but trover for planks, 
_ anleſs the plaintiff ſets forth how many, is not good; bur for planks 
8 in bis granary, or for books in his ſtudy, is good. 3 Salk. 366. 

ng { 3. The plaintiff declared for two hundred ounces of plate by the 
_ Un word argenti anglice plate); and it was held well enough. 
2" __— Che! v. St. Jon, Comb. 306. Salk. 219. | 

. 4 In trover againſt huſband and wife, the plaintiff cannot declare 
* a converſion by the huſband and wife, to the uſe of the wife, nor 
re bo be uſe of the huſband and wife: but he may declare of a con- 
in- n by the huſband and wife, to the uſe of the huſband, or that 


reſt | Vor, I. H h the 
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the wife converted the goods to the uſe of a ſtranger. 3 Salk, 365. 
Anonymus. 4 

5. A declaration in trover for twenty ounces of cloves, and held 
11! ; though it is not ſhewn how much of each, or that they were 
mixed. Salk. 654. Hartford v. Jones. 

6. Where a declaration was for converting ten trees, calling them 
decem arbores, though the exception was, that arbor dum creſcit lig- 
num dum creſcere neſcit ; yet Rolle chief juſtice ſaid, they were well 
enough expreſſed. Stile 235. Pepham v. White. 

7. In troter, if the plaintiff alledges no place, although it be 
found for the plaintiff upon the general iſſue; yet the plaintiff can- 
not have judgment, 2 Roll's Rep. 66. Anonymus. 

8. In deſcribing the goods converted, when the proceedings were 
in Latin, it was the Latin word which the court were to take notice 
of; and if more was in the Anglice than the Latin word would bear, 
it is void ; as that which is ſo mentioned above what the Latin 
word will itſelf deſcribe. 2 Rolls Rep. 255. 2 Cro. 664. 

9. Where the declaration was, de tribus ponderibus lanæ ad va- 
lentiam ocloginta ſolidorum, judgment was ſtaid for the incertainty ; 
for pondus ſignifies every manner of weight. 2 RolPs Rep. 369. 
Lawrence v. Turner, 

10. In trover for a dead thing, there ought to be added the 
value, and the price if it be alive. 2 Cro. 136. But if no value 
be mentioned in the declaration, it is good after a verdict. 653, 
654. Bradford v. Ramſey. 

11. An adminiſtrator, to whom adminiſtration is committed by 
a peculiar ; if he doth not ſet forth in his declaration, that he was 
foci illius ordinarius, ſhall, notwithſtanding he has omitted it, have 
judgment after a verdict, 1 Cro. Lacy v. Smith. 

12. In trover and converſion, no other place is to be expreſſed in 
the declaration, but that only where the goods came to the defend- 
ant's hands. 1 Bulft, 206. Atkins v. Wheeler, 

13. Coke ſaid, it was adjudged in an action of trover and conver- 
ſion, the converſion is traverſable; for it is the ſubſtance of the 
action, and the tort ſuppoſed in him, and ſo may well be traverſed: 
for if one finds goods, but doth not convert them, no action lieth. 
As the caſe was in a trover and converſion of goods, The deſend- 
ant ſaith he took them damage-feaſant, and irapounded them, ab/ſque 
hoc, that he converted them to his uſe. And in Lea#'s caſe it was 
adjudged, that the place and time of converſion are to be alledged, 
for they are material ; and for that they were not alledged, the bill 
was abared after a verdict. 1 Cro. 97. Stran/ham's Caſe. S. Poin!, 
1 Cro. 78. Hubbard's Caſe. But the want of a place is aided, if 
the defendant plead a ſpecial plea ; as ſale in market-overt, after a 
verdict. and by the ſtatute ; becauſe the venue is in the plea. 
Gold/. Rep. 54. and 89. 


14. An 
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14. An exception was taken to a declaration in trover, that the 
plaintiff did not ſay he was poſſeſſed of the things ut de Bonis ſuis pro- 
priis.. But the plaintiff had judgment. See Moore 691. Maynard 
v. Pattell. ; 


*15. It was moved in arreſt of judgment, on the return of theP * 


writ of enquiry, that the time of the converſion was not alledged ; 
and the declaration for that cauſe was held naught by two judges. 
1 Brownl. 8. 

16. An action of trover of goods was brought, ſuppoſing the 3d. 
of May, 14 Jac. he was poſſeſſed of the goods, and the ſame day 
loſt them; and that the 4th of May, Anno 14. ſupradict. they came 
to the defendant's hands by trover ; and that poftea, wiz. primo Maii 
anno ſupracdlict. he converted them: and it was found for the plain- 
tiff; and now moved in arreſt of judgment, that the declaration is 
not good; for the converſion is alledged before trover, which can- 
not be; and therefore void: ſed non allocatur ; bur it was adjudged, 
that poſfea convertit, is ſufficient, and ſcilicet is void. And a pre- 
cedent was then ſhewn in an ejecłione firmæ, where the ejeQmenr 
was alledged, that poftea ſcilicet, ſuch a day, which was beſore the 
leaſe; and it was found for the plaintiff; for the ſcilicet being repug- 
nant is void; and the poftea eject. was held well enough. Where- 
upon it was adjudged for the plaintiff, 2 Co. 428. Teſmond v. 
Fohnſon. quere tamen; for in Telv. p. 98. Wilbore v. Coggan, in 
aſſumpſit, the judginent was for this exception ſtaid, 

17. Error was brought of a judgment in the King's Bench : for 
that the bill, in an action of trover, was of 400 buthels of pippins, 
the declaration was forty buſhels ; and judgment being given upon 
nil dicit, the writ of enquiry recites the trover and converſion of 400 
buſhels. And thereupon damages found to 40 l. and judgment 
accordingly. And errors aſſigned, becauſe the wrir of enquiry of 
damages varied from the declaration upon the record ; there being 
more in the writ than in the record upon which the judgment was 
entered. The defendant hereupon alledged diminution, and pro- 
cured the bill upon the file to be certified; and then pleaded in 
nullo eft erratum. And all the juſtices and barons held, that it was 
error ; for the bill doth not warrant the declaration ; and the judges 
ought to be warranted by the declaration on the record, and if it 
be variant from it, it is error; and they faid, that it could not be 
amended ; for it is the record to which the party was to plead: 
wherefore a rule was given for the reverſal of the judgment; but 
after wards ſtaid upon a ſurmiſe, that the record itſelf was miſcer- 
tified. 2 Cro. 294. Cleydon v. Taylor. 

18. In an action of trover and converſion ; aſter a verdi® for the 
plaintiff, it was moved in arreſt of judgment, that the action was 
commenced in Hillary Term, and the converſion alledged to be on 
the third day of February in the ſame term; and the bill filed re- 
lates to the firſt day of the term, ſo before the cauſe of action. 

Haha But 
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But it was reſolved by the court, that if the bail was entered 
after the third day of February, it is well enough; for it is that 
which gives this court juriſdiction. 

So an ejectment may be brought upon a leaſe made in the ſame 
term: ſo the ſtatute of limitation may be pleaded to an action, if 
the time be elapſed before the day wherein the bail is filed, though 
not before the firſt day of the term, wherein the action is brought; 
for the action ſhall not be ſaid to be depending until the bail is filed. 
And upon ſearch it was found, that the bail was filed the laſt day of 
the term. 1 Ven. 135. See 2 Noll. Rep. 475. Lea v. Narſh. 2 
Lev. 13, C 176. 2 Syd. 373. Lideap v. Backwell. 

19. To an action of trover of divers goods (naming them parti- 
cularly) and converting of them, the'defendant pleaded not guilty, 
and found againſt him, and damages aſſeſſed to 40 J. And it was 
now moved in arreſt of judgment, firſt, that the action is brought 
of divers things by an adminiſtrator of goods of the inteſtate's found 
and converted; and it appears that parcel of thoſe goods are things 
fixed to the freehold, and as parcel thereof, for which this action 
lies not; and divers parcels of them are inſenſibly alledged, and 
there be not any ſuch words in Latin or if for them ; and 
the damages being entire, there ought not to be any judgment; for 
the declaration is, that he was poſſeſſed de duobus articulis, vocat. 
Portal cum ſuſpenſis, vocat. Hinges ; and de uno molendino, wocat, 
an hand-mill ; and de uno plumbeo, wocat, a lead; and de una al- 
veola, vocat. a waſhing-fat, and loft them, Ec. which things 
appear to be fixed to the houſe, and are as parcel thereof, and to be 
accounted as goods; ſo the action lies not for them; for the portal 
is a door to the houſe, and the hand- mill and the lead, (which is a 
brewing lead) and the waſhing-fat, (which is parcel of the brew- 
ing veſlels) are always fixed things, and go to the heir, and not to 
the executors, as 20 H. 7. is: Sed non allocatur ; for it is alledged in 
the declaration, that he was poſſeſſed of them ut de bonis propriis. 
And it may be theſe things were ſevered from the freehold, and 
things lying by ; and it ſhall be ſo intended when the plaintiff ſo 
declares, and the contrary appears not to the court by any matter 
ſhewn unto them by the defendant's plea. Secondly, for that he 
declares, de quatuor ollis eriis, wacat. braſs-pots, where it ought 
to be ollis aheneis ; for there is not ſuch a word as &riis, Sed non 
allocatur; for when it is added, wocat. braſs- pots, that is as much 
as to ſay, Anglice, braſs-pots, which the court knows was intended; 
which although it be not in congruous Latin, or in apt wores for 
it; yet it is good enough, and of ſuch nature were divers other 
things in the declaration ; but they had all one anſwer. Thirdly, 
becauſe he declares, that he was poſſeſſed de uns ſpadone, una equa 
pretii 53 8. 4d. So there is not any price at all for the gelding ; 
and for that cauſe Popham and Yelverton held the declaration to be 
ill; for to every thing there ought to be added the value, if * 
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dead thing, and the price, if it be alive; and foraſmuch as this 
wanted thereof, they held it to be vicious. But Williams, Tanfield 
and Femer, e contra; for they ſaid it was not of neceſſity, eſpecially 
where the thing is not demanded, but damages for it, And there- 
fore Williams cited the the regiſter, fo. 37. That ſuch exception 
at the common law was not material. But they held, that at the 
moſt it was but default of form, which is aided by the ſtatute of 18 
Elia. But the other juſtices denied it, and ſaid, it was ſubſtance, 
and not form only. But afterwards upon viewing the roll in court, 
although the record of ni/i prius was ſo, yet the roll is de uno ſpadone 
una equa pretii $ 35. 4d ſo the price extends to both; where- 
fore they held it all to be good enough, Wherefore they awarded 
the record of ni prius ſhould be amended according to the roll; 
and it was adjudged for the plaintiff, Nate; There was a prece- 
dent cited, Trin. 24 Eliz. Rot. 723. That for wanting vi & 
armis, in treſpaſs, it was reſolved to be but form and not ſubſtance, 
and aided by 18 El. Ney 115. 2 Cro. 129. Wood v. Smith. 

20. The value of the goods in trover need not be preciſely al- 
ledged ; aliter in detinue ; the reaſon of the diverſity is, becauſe in 
detinue, the things themſelves, or the value of them, is to be reco- 
vered ; but in trover only damages. Adjudged on writ of error. 
2 Roll. Rep. Goodwin v. Harwood, 

21. A writ oferror was brought to reverſe a judgment, given by 
default in the Common Pleas, in an action of trover and converſion, 
and the error aſſigned was, that the plaintiff had declared for two 
pieces of cloth, and did not expreſs whether they were linen or 
woollen cloth ; but the exception was over-ruled, and the judgment 
affirmed. N, &c. Stile 419. Iles and Winſor. 

22. It was moved in arreſt of judgment, that the plaintiff had 
declared of the trover and converſion of a certain number expreſſed 
in the declaration of pieces panni lanei, anglice, of red, yellow and 
black cloth ; which is uncertain, and cannot be uſed as it is here, 
to expreſs cloth of divers colours; for panni lanei ſignifies only wool- 


len cloth, But *Barn, juſlice, ſaid, all is but woollen cloth, P * 374. 


though they be of divers colours, and therefore it is good enough. 
Hodſden, the ſecondary, ſaid, ſometimes the colours are uſed to 
be expreſſed, and ſometimes not. Bacon, It is better to expreſs the 
colours than not; yet it is good enough without the expreſſing of 
them, Therefore let the plaintiff take his judgment. Stile 75. 
23. An action of trover and converſion, for that the plaintiff, g 
Martii 18 Fac. apud Chelmsford, was poſſeſſed of a writing obliga- 
tory, wherein Jo/m Petchy and Thomas Petchy, were obliged to the 
plaintiff in 60 J. ſealed with the ſeals of the _— Petchy and 
Thomas Petchy, ut de ſcripto ſuo obligatorio proprio, & fic poſſeſunatus, 
i2 Martii, 18 Fac, loſt it. And that upon the 1 3 Marti, 18 Fac. 
at Chelmsford, it came to the defendant's hands by trover: and that 
the defendant 20 Martii, 18 Fac. at Chelmsford aforeſaid, converted 
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it to his own uſe. Upon this declaration, the defendant demurred 
in law, becauſe the date of the bond is not mentioned; nor that it 
was delivered as their deed; but without much argument it was 
adjudged for the plaintiff ; for he needs not ſhew the date, becauſe 
it is loſt, and the defendant hath efloined it. And he is not to re- 
cover the debt, but damages. Therefore ſecondly, the allegation 
that it was ſcriptum obligatorium, wherein they were obliged, hath 
intendment ſufficient that they delivered it as their deed. Where- 
fore, Cc. 2 Cro. 637. Upchard v. Tatam. 
24. Error of a judgment in the Common Bench. Upan trover 
and converſion of a bond of 100 l. conditioned for the payment of 
$0 I. at ſuch a day; which came to the defendant's hands, and he 
eing required ſuch a day and year to deliver it, had not delivered 
it, but refuſed and converted it to his own uſe, (but no day, year, 
or place of this converſion mentioned) the defendant pleaded not 
guilty, and found againſt him, and judgment for the plaintiff, 
The firſt error aſſigned by Grimſton was, becauſe the date of the 
bond is not mentioned; /ed non allocatur ; for being loſt and con- 
verted, he peradycnture did not know the certain date of the bond, 
and if he ſhould recite a date, and miſrecite it, it would be a failer 
of his ſuit. The ſecond error, becauſe he did not alledge the day 
nor place of the converſion ; ſed non allocatur ; for the denying to 
deliver upon requeſt is a converſion ; and the day, year, and place 
are thereby alledged ; which is ſufficient : and the allegation of the 
converſion (which hath no day, nor place) 1s not material, when 
there was a ſufficient converſion before; whereupon the judgment 
was affirmed. 2 Cro, 262. Wilſon v. Chambers. 
25, In trover and converſion for a mare. 

Upon not guilty pleaded, and a verdict for the plaintiff, it was 
moved in arreſt of judgment, that the mare was laid ad valentiam, 
and it ſhould have been pretii. Sed non allocatur after verdict (2 
Cro. 207. Stile 174, 182, 2). 
The plaintiff declares, that he was poſſeſſed q e guadam equa ut de 
catallis ſuis propris, and that catalla pred. caſualiter perdidit, and 
that coming to the defendant's hands, he converted catalla predid. 
to his own uſe ; ſo that there is no expreſs converſion of the mare. 
The court faid, that the declaration was inartificial, but good 
after verdi& ; for catalla prædid. muſt refer to the mare; for 
nothing elſe is mentioned before. 2 Ven. 174. | 

So is bona & catalla prædid', though there was only a waiſtcoat 
mentioned, good on general demurrer, though perhaps it would be 
ill on a ſpecial one, See Luta. 1537. Allen v. Harris. 

26. In an action of trover for divers things, & inter alia de ſex 
catulis e catellis & una ambhora ſaporis, after verdict for the 
plaintiff, it was moved in arreſt of judgment, that catulis ſignifes 
whelps, catellis little whelps of any kind, and that ſaporis ſignihes 
ſavour for which no action lay; but the court gave judgment > 

a the 


D 


"PN 6 hs r 


1 


* 
Y 
1 
* 
# 
94 
4 
1 
+ 
y * 
7 
17 
" 


on Actions on the Caſe. 
the plaintiff and ſaid, they would intend the whelps were dogs 


whelps, and that no damages were given but for the Amphora. 3 


3 Lev. 336. Chambers v. Warkhouſe. Sed quere ; for this caſe 
does not i to be law. Vide the following caſes. 

27. Trover de duabus centenis plumbi ure, anglice, two hundred 
weight of Jead ore. - 

Ic was objected, that centena ſignifies an hundred in a county, and 
it is uncertain therefore what is underſtood by it; but the court ſaid 
it was good with the Anglice, and to be underſtood by the ſubject 
matter, Trover de duobus ponderibus caſei, Anglice, two weighs of 
cheeſe, hath been held good; ſo de duobus oneribus cupri, Anglice, 
two horſe-loads of copper. 1 Ven. 211. 

28. In trover and converſion for divers parcels of houſholdſtuff, 
an exception was taken to the declaration, becauſe the plaintiff, 
amongſt other things, had declared pro ſex parcellis plumbi Anerii, 
anglice, pewter porringers : Whereas the word parcellis is uncertain ; 
for a parcel doth conſiſt of many things in number, and ſo ſex par- 
cellis cannot properly be applied to fix porringers; but if it had 
been ſex feciis, it had been better, though that be alſo incertain, 
Hale held it was all one as if it had been pro ſex peciis plumbi cinerii. 
Rolle, Chief Juſtice, inclined it was well enough, becauſe though 
the words are not ſo proper, yet the deſcription is good Paws. 
Ferman, Juſtice, was of the ſame opinion. But Nicholas, Juſtice, 
that the Latin is not good ; for if there be proper words for a thing, 
they ought to be uſed, otherwiſe barbariſm will be introduced ; and 
circumlocutions ought not to be uſed where there is a proper Latin 
word to be had to expreſs a on Afe, Juſtice, agreed with Rolle 
the Chief Juſtice, and the plaintiff was bid rake his judgment, ex- 
cept berter matter were ſhewn to rhe contrary. Stile 199, Graves 
v. Drake. 

29. In an action of trover and converſion the plaintiff had a ver- 
dict; the defendant: moved an arreſt of judgment, and took theſe 
exceptions to the declaration: Firſt, the plaintiff declares pro tribus 
duodenis fili, Anglice, dozens of thread; which is uncertain; for it 
may be three dozen pounds of thread, or ſkenes of thread, or ounces 
of thread. To this it was anſwered, that it cannot be otherwiſe 
expreſſed, and the word dozens of thread is uſed amongſt merchants, 
and well known unto them what is meant by them. Secondly, he 
declares for ſo many pounds of muſcat, inſtead of nucum muſcata- 
rum, anglice nutmegs. But this exception was miſtaken, for the 
record was otherwiſe ; and beſides, it was with an Anglice, which 
makes it certain, The court ruled judgment to be entered, except 
cauſe ſhewed for the plaintiff, Stile 80. William v. Tyrer, | 

30. In an action of trover and converſion, and a verdict for the 
plaintiff, it was moved in arreſt of judgment, that the plaintiff did 
declare for books and for ſtockings found and converted, and doth 
not ſhew what books, vis. whether Engli/A or Latin, or in what 
other language; nor, whether law-books, divinity, phyſick, or any 

other 
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other ſubject; and becauſe he did not declare what ſort of ſtock- 
ings they were, whether woollen, worſted or filk, &c. But the 
court over ruled the exceptions ; and ſaid, that books were not 
things of divers ſpecies, be they of what language or ſubjeQ ſoever: 
Neither theſtockings; for were they ſilk, or woollen, or worſted, 
they were but ſtockings; and ſo ruled judgment to be entered. 
Stile 25. See 1 Bulſt. 126. 
31. An action of trover and converſion of divers goods, & inter 
alia de uno Riſco, Anglice, a trunk full of fine linen, ad valentiam 
20l. & deuna Pixide, Anglice, a box full of bands, cuffs and ſhirts, 
ad walentiam 1 ol, and of divers parcels of other goods. The de- 
fendant pleaded not guilty, and verdict found againſt him, and en- 
tire damages aſſeſſed to 80], and it was moved in arreſt of judgment, 
that this declaration is not good ; for Riſcus is but a trunk only, 
and Anglice, full of fine linen is uncertain ; and damages were given 


Oſbourn and Middleton's Caſe, Co. I. 10. f. 130. For there Fulcrum 
lecti may be conſtrued and underſtood of all that appertains to the 
furniture of a bed; but Fi ſcus, and an Anglice, full of linen, 
cannot be intended to be underſtood, and referred to linen; and if 
it ſhould be referred, it is uncertain ; and if it ſhould not be refer- 
ed to linen, it was never intended that 20l. ſhould be for the value 
of the trunk; and therefore it is not good, as Playter's Caſe. G. 
5. f. 34. treſpaſs, quare piſces ſuos cepit, is not good for the incer- 
tainty. And of that opinion was Haug/ton ; for if he had ſaid, de 
Riſco, Anglice, a trunk full of gold to the value of 5c l. and da- 
es had been given accordingly ; none will ſay, that it was for 
the trunk only, but the gold therein; which had not been good for 
the incertaifity, But Lea, Doderidge and Chamberlain, held it to 
be good, and that damages ſhould be intended to be given for the 
trunk only: whherefore it was adjudged for the plaintiff. Note; 
a writ of error was brought of this judgment ; and this judgment 
affirmed. 2 Cro. 664. Bancroft v. Coo. 
But 2 Rolls Rep. p. 254. Bancrefts's Caſe, it is doubted, whe- 
ther un. Riſcus, Anglice, a trunk full of linen, una Pixis, Anglice, a 
box full of linen, were good. 
32. In an action of trover and converſion de decem paribus welorum 
& tegularum, Anglice, curtains and vallance : It was moved in 
arreſt of judgment, that the declaration was uncertain, becauſe it 
did not appear how many there were of the one, or how many of the 
other, nor what was meant by a pair; but judgment was given 
for the plaintiff, contrary to the opinion of Tai/den, who relied upon 
the preceding caſe. 2 Hd. 445. Taylor v. Wells, S. C. 2 Saund. 
74. And with this opinion agrees the judgment in the caſe of 
Feeke and Ward. 1 Hd. 174. but in 1 Vent. 71. Anonymus, which 
ſeems to be the report of the above-mentioned caſe of Taylor and 
Melis, it is ſaid, it was adjudged to be ill. Ideo quere. 
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33. In trover of goods. The defendant pleaded not guilty, and 
found againſt him; and it was now moved in arreſt of judgment to 
be an ill declaration; for he counts that he was poſſeſſed of ſuch 
goods, ſhewing what they were in ſpec ie cum aliis implementis ad 
walentiam 31. but expreſſeth not what they were; and that he was 
poſſeſſed of other parcels (particularly declaring what) cum allis 
meceſſariis ; but mentions not what they were; and that he was 
poſleſſed de ſuibus, but doth not ſet forth their number. The de- 
fendant, by verdict, was found guilty of all contained in the decla- 
ration, and damages intirely aſſeſſed for all, which being ſo incer- 
rain, the court cannot give judgment for thoſe parcels which are 
incertain, And of that opinion was the whole court for the incer- 
tainty in the declaration, But Gawdy held, that in regard the 
defendant had admitted it, he cannot now after a verdict take 
advantage thereoſ. As 20 Af}. 3 is. But the other juſtices e contra. 
Becauſe here is not any certainty at all, pro implementis & neceſſariis : 
But there is a reaſonable certainty, although upon demurrer ; 
becauſe it is not altogether certain, judgment ſhall be againſt the in- * 
certainty ;z yet after verdict he ſhall take no advantage if there be 
any convenient certainty ; but here is not any certainty. Wherefore it 
was adjudged for the defendant. 1 Cyo. 8179, Wood v. Smith. 
34. The plaintiff declared in trover for ſeveral things, & aliis 
ulenſiliis, Anglice, implements, and obtained a verdict; but the da- 
mages being intire, judgment was ſtaid, becauſe of the incertainty 
of the expreſſion, aliis utenfilits quot quanta & qualia, 3 Lev. 18. 
Blackhouſe v. Moore. | 

35. Trover for two pair of pot-hooks, &c. After not guilty 
pleaded, and a verdict for the plaintiff, Allen moved in arreſt of 
judgment, that hangers is a too incertain and equivocal word. 
Baldwin, for the plaintiff, inſiſted upon it, that ſince pot-hooks pre- 
ceded the word hangers, the court could not intend theſe were any 
other hangers, than ſuch on which pot-hooks uſed 'to hang. And 
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and adjudged good, becauſe the port, ſticks and balls, ſhould 
be intended things appurtenant to the table. But the court was of 
opinion, that it was too incertain a word; for the word does not 
immediately follow the word pot-hooks, but there are divers other 
things mentioned between; therefore judgment was ſtaid, Raym 2. 
Seaman v. Barnes. 

36. Exception to an action of the caſe brought, and the plaintiff de- 
clares, that whereas the plaintiff had delivered the defendant unum 
fatum ſalis, Anglice, a buſhel of ſalt, pretending that fatum had 
another proper ſignifcation; but becauſe it was ſhewed to the 
court, that ſtatum by one dictionary, was Latin for a buſhel, judg- 
ment was given for the plaintiff, 1 Brownl. 16. 

37. Ina writ of error upon a judgment in the common bench, 
ia an action of trover, where judgment was given for the plaintiff, 
error 


he cited a *caſe of trover for a billiard table, port, ſticks and balls, 9 + 


377. 
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error was aſſigned in the declaration, which was, becauſe ir was de 
decem juvencis, Anglice, bullocks and heifers, and did not ſay how 
many of the one, and of the other. | 

But it was anſwered, that the Latin word being proper, and of 
known ſignification, the Anglice was void, according to Oſbourn's 
Caſe, 10 Co. But the court reverſed the judgment, and cited the 
caſe before in this court, trover de wiginti ovibus matricibus & 
agnis; and it was reſolved to be naught, for not aſcertaining the 
number of each. But Twiſden ſaid; there was a trover brought 
de wiginti averiis, via. Bobus, agnis, Ic. and wiginti was applied 
to each ſpecies, and held well, It was offered in this caſe to diſtin- 
guiſh it from the caſe de ovibus matricibus & agnis, that there the 
Latin was of two ſorts ; ſed nom allocatur ; for the words here being 
equivocal, it was all one, 1 Ven. 317. Davis v. Price. 


Other Caſe where the Declaration have been held good and ſuffici- 


ent, and where not. 


1 Ven. 71. Anonymus. 194-2 Heath v. Udall. 
1 Ven. 135. Anonymus. . 8. 
2 Ven. 63. Bleſs v. Froſt. 2 Lev. 8 5. Miller v. Green. 
174. Anonymus. 11. Coleman and others 
3 Cro. 525. Whyte v. Hanby, v. Bard and Nelmes. 
2 Keb. 188. Bird v. Watſon. | Stile 31. Segar v. Dyer. 
2 Keb. 640. Taylor v. Wells. | 2 Syd. 60. Ellis v. Yarrow. 
681. Kemon v. Wells, | 1 Lev, 48. 
743. Thomſon v. Cuſtis. Stile 483. Clark v. Fitzwilliam, 
753. Elfique v. Action. | 2 Lev. 177, Dunwell v. Bullock. 
3 Keb. 14. Dennis v. Turbel. | 1 Lev. 99. Mayhow v. Flower 


3 Keb. 15 3. Niller v. Green. | 2 Roll's Rep. 369. Lawrence v. 


3 Keb. 209. Eſto v. Brown. Turner. 
25 3. Hancock v. Hodges | 3 Lev. 18. Blackkouſe v. Moore. 
693. Price v. Davis. 1 Cro. 818. Draycott v. Piott. 
——— Dobſon v. Bell. | t Mod. 289. i 
1 Cro. 865, Gramvil v. Rebo- | 1 Lev. —— Wood v. e. 
tham. 1 Ven. 17. J 


4 Mod, 1 56. Cook v. Bolinger. | Stile 232, 235. Popham v. 


Stile 136. Heyford v. Hobſon. White. 

3. Cro. 545. Lyſter v. Home. 360. Webb v. Waſh- 
Dyer 306. Fines v. Spencer. | burne. . 

7 Co. f. 17, | 2 Cra. 307, Cliſon v. Procter. 
Stile 264. Sawyer v. Ruſſell. 6 Co. f. 14. Arundell's Caſe. 

1 Brownlow 16. | Stile 25. 1 Bul. 126. 

Stile 69. | 224. Ernely v, Allen. 


on Actions on the Caſe. 


*Fifthly, Of the Plea. 


1. In an action of trover for jewels, it was ſaid by Twwiſden, 
there is no plea in trover, but a releaſe, or not guilty, every ſpecial 
plea in juſtification being but tantamount to it. 1 Keb. 305. 
Devoe v. Dr. Coridon. | 

2. So has it been ſaid by the Chief Juſtice Holt, that there is no 
proper plea in this action but the general iſſue ; and he likewiſe 
ſaid in the caſe of Hartford v. Jones, that the plea there mentioned, 
is the only good ſpecial plea extant in the books. Bur in order the 
better to underſtand this matter, ic is to be obſerved, 


general iſſue. 


2. That where a man juſtifies, he muſt confeſs or avoid the con- 
verſion. | 
3. That where the converſion is traverſed, it muſt be traverſed 


aptly and materially, and not to any ſuperfluous matter in the 
plaintiff's declaration. | | 


property, and in others the time and place is to be traverſed. 

5, That a recovery in treſpaſs is a good bar to an action of trove. 

6. That a recovery againſt one deſendant, is a good bar for another 
defendant to plead. | | 


7, That this action of trover, is within the ſtatute. of limitations. 


To illuſtrate which, and ſeveral other particulars, fee the follow- 
ing caſes. | ; 


3. In trover and converſion, the defendant may plead. not guilty, 
and give in evidence, that he diſtrained them till he was paid; 
but cannot plead ſpecially that he took the goods by diſtreſs, or that 
he detained them as the horſes of his hoſt, till he paid for the horſes 
ſtanding ; but if he pleads a matter which confeſſes the converſion, 
and avoids ir, as in the cafe of Yelverton 198. it is good. by Holt 
Chief Juſtice, 3 Salk. 365. 2 Salt. 654, 

4. m trover for one hundred ſheep, the defendant juſtified under 
\ fieri facias, by virtue whereof he took them in execution; and it 
was adjudged upon a demurrer that this plea was ill, becauſe it 
doih not anſwer to the converſion, and he thould have pleaded not 
guilty, and given this matter in evidence. 3 Salk. 365. 

5. In the cafe of Put and Hardy in Raymond 472. 3 Mod. 11. 
It was adjudged, that a judgment for a defendant in treſpaſs was 
not pleadable in bar to au action of trover for the fame goods; 


but 


P „378. 


1. That no plea or juſtification is good, which amounts only to the 


4. That in ſome caſes the converſion, and in ſome the plaintiff's | 
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but that is not law, as it is ſaid by Holt chief juſtice, and may be 
ſeen hereafter. Comb. 376. Feilding v. Senat. 

6. It is not a good plea in bar for the defendant to ſay, that the 
plaintiff and another were joint-merchants, and jointly poſſeſſed of 
the ſhip and goods; and that one was dead, and had made an ex- 
ecutor, for at moſt it is but in abatement. 3 Lev. 290. Kemp v. 
Andrews. Show. 188. 

7. A releaſe pleaded by one of three defendants to an action of 
trover operates to diſcharge the reſt. 4 Mod. 379. Kiſin v. 
Wills. 92 

8. A ſpecial plea in trover was held ill, becauſe it did not con- 
feſs and avoid, nor traverſe the plaintiff's title to the goods alledged 
in the declaration, but only gives the plaintiff a colourable poſſeſ- 
ſion, without right or property, and a diverſity was there taken 
between this action and an action of treſpaſs, quare vi et armis ; for 
in treſpaſs, colour of poſſeſſion given by the defendant to the plain- 
tiff is fulbcient, becauſe the declaration is general, upon a ſuppoſal 
without any certain title; and therefore it is ſufficient to anſwer a 


P *379- ſuppoſal of a title witha colour *of poſſeſſion only ; but in an aQion 


of trover, and in all other actions, where the N makes a title 


to the thing demanded, or to a thing for which he demands da- 


mages, there it behoves the defendant to make a better title to 
himſelf, and to traverſe the plaintiffs title, or otherwiſe to confeſs 
and avoid it; as in 4 Fac. 1. It was adjudged in an action of tro- 
ver for goods, where the defendant made a title to them paramount, 
and that he bailed them to the plaintiff to keep, by which the plain- 
tiff became poſſeſſed, and that the defendant (as he well might) 
took them as his own goods. It was therefore adjudged no plea, 
becauſe he anſwers the plaintiff's title only with a colour of poſſeſ- 

ſion. Telv. 173. Prieftly v. White, 
9. The defendant may juſtify the trover at the place in the de- 


claration, and the converſion at another place. 1 RolPs Rep. 


1, Hill v. Hawkins. | 

10. If the plea of the defendant be, that he took the corn in ſuch 
a place, by virtue of a euſtom for taking it for cleaning the market- 
place, it has been held that it amounts to more than not guilty. 

1 Koll's Rep. 1, 2, 45. | | 
11. If the action be for taking a horſe, and the defendant pleads 
that he 1s an hoſtler, and it was put to him at livery, and there died, 
— — no more than not guilty, 1 RolPs Rep, 22. Whitaker v. 
L | 
132. In an action upon the caſe, the plaintiff declared for corn, 
which came to the hands of the defendant, and that he converted it, 
and ſuppoſed the coming to his hands to be in London. The defend- 
ant pleaded that he was ſeized of certain lands, in R. in Berks, and 
that the plaintiff did thereof diſſeiſe him, and ſowed the lands; 
and before ſeverance he himſelf re-entered, and took away the corn, 
gs 


on Actions on the Caſe. 


as it was lawful for him to do, abhſue hoc, that any corn came to 
his hands in London ; and by the opinion of the whole court, the 
traverſe was held to be good. 4 Leon. 202. 

13. An action of trover for goods was brought, and for convert- 

ing them to his own yſe in Ipſwich ; the defendant pleaded, that the 

s caine to his hands in Dunwich, in the ſame county, and that 
the plaintiff gave to him all the goods which came to his hands in 
Dunwich, abfoue hoc, that he is guilty of any trover or converſion in 
Jeſwich ; it was holden to be a good manner of pleading, by reaſon 
of the ſpecial juſtification. Vide 27 H. 6. But where a juſtifica- 
tion is general, the county is not traverſable at this day. Vide 19 
H. 6, 7. 4 Leon. 106, 

14. If the defendant pleads a ſale in market-overt, it is good, 
without giving colour to the plaintiff. 1 Rolls Rep. 273. Biſſe v. 
Tyler, 

15. A juſtification, if it is not local, but tranſitory, is not goods 
and 2 but to the general iſſue. 1 Noll's Rep. 395. Phillips 
v. Weeks, 

16. To plead the cuſtom of London for buying gods in a ſhop, 
as ina market-overt, is not good, but muſt be given in evidence on 
the general iſſue. 1 Roll: Rep. 397. Row v. Tompſon. 2 Cro. 
165. 1 Cro. 454. Other caſes where a ſale in market-overt hath 
been held no plea, Godb. 267. 1 Rolls Rep. 273. Hetley 49. 
2 C. 165, Owen 27. 1 Cro. 485. Moor 624. 

17. To an action of trover for divers loads of corn, the defendant 
pleaded and entitled himſelf unto them as tithes ſevered; and be- 
cauſe the plea amounts but to not guilty, the plaintiff demurred, 
and ſhewed it for cauſe, that the plea was not therefore good ; and 
without argument it was adjudged for the plaintiff. 3 Cro. 157. 
Lymet v. Wood. | 

18, In an action upon the caſe for trover and converſion of goods, 
the defendant juſtified the taking of them damage-feaſant, ab/que 
hoc that he converted them aliter wel alio modo ; and it was there- 
upon demurred in law ; for that the traverſe was not good, becauſe 
he confeſſed not any converſion ; the plea alſo amounts to not guilty. 


Wherefore without argument it was adjudged for the plaintiff, 1 
Cro. 435. Dee v. Bacon, 


ſold the thing for which the action was brought, non vendidit was 
held no plea, but the defendant ought to have pleaded not guilty. 
New Berl. 41. Lord Mounteagle v. the Counteſs of Worceſter. S. 

C. Dyer 121. S. C. 1 And. 20. | 
20 In trover the plaintiff ſuppoſed that he was poſſeſſed of divers 
loads of corn and hay, at H. in the county of M. and that they came 
to the hands of the defendant by trover, and that he converted 
them to his own uſe. The defendant pleaded, that before the tro- 
zer, he was ſeized of certain lands in Burton, in the county of _ 
| fer 8 


19. In trover and converſion, ſuppoſing that the defendant had P. 
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ford, in fee, and the corn and hay was growing upon the land, and 
he cut them as his proper goods, and was poſſeſſed thereof till he 
loſt them; and they came to the hands of the plaintiff by trover, 
and he loſt them again, and they came to the hands of the defend- 
ant, and he converted, as it was lawful for him to do. And upon 
this the plaintiff demurred in law; for that the plea amounts only 
to the general iſſue; and this cauſe was thewn for demurrer, 
And the court held, that as this was ſhewn ſpecially for cauſe of 
demurrer, it was an ill plea, and gave judgment for the plamif, 
i Cro. 146. Ward v. Blunt. 

21. In trover for ſix oxen in London, and there converted, &c, 
the defendant pleaded that he ſeized them in the manor of D. in 
Eſſex, as goods waived there, and fo juſtified, abſque hoc, that he 
was guilty in London: and per cur” it was no plea ; for it amounts 
but io the general iſſue, containing no matter local, to make the 
place material. 1 Cro. 174. Bullock v. Smith. 

22. In trover and converſion of twenty ſheep ; the defendant 
pleaded, that the Queen was, and yet is ſeized of the manor of 
Newpert- Pagnel, in the county of Bucks ; and that malefuctores ig 
noti ſtole thoſe ſheep from the plaintiff, and brought them within 
the ſaid manor, and there waived them: whereupon the defendant, 
as bailiff to the Queen of her ſaid manor, ſeized them as the 
Queen's goods to the Queen's uſe, which is the ſame trover and 
converſion, and prays in aid of the Queen, Whereupon the plain- 
tiff demurred ſpecially, &c. Gawdy and Pham held, that the 


' plea was not good; for that the converſion was not anſwered : be 


alſo ought not to have aid, becauſe it is but a chartel ; he hath not 
alledged, that he hath anſwered for them to the Queen ; bur that 
he needed not to have alledged any purſuit of felon. For Pof/un 
ſaid, it ought to be alledged that the telun fled ; or that he was n 
fear to be apprehended, and for that cauſe waived them: for it 
felon carries away goods, which he hath ſtole within a manor, and 
leaves them there, and at another time goes away, the goods are 
not waived ; for waiving ſha]l be where he hath the goods when he 
flies for fear to be apprehended for them. And the reaſon of the 
torſeiture is, becauſe there was a default in the party robbed, that 
he did not purſue bim to have taken the goods from him, and thert- 
fore the law gives them to the Queen. But it is not neceſſary, that 
he be purſued for the felony, when he leaves the goods, fo that he 
flies for this cauſe. But afterwards, becauſe the plea was not it 
bar, but concludes, /i Regina inconſulta, Ec. they all reſolved, 
that the judgment could not be given as upon a matter of bar, A 
becauſe aid was not grantable in this caſe, it was awarded, that!* 
ſhould anſwer without aid. And ſo it was adjudged. 1 Cre. 69; 
Foxley v. Annefly. 4 Co. 109. S. C. And More Rep. 572. 
23. In trover and converſion of a cow apud Salop. The defer 


ant pleaded, that the queen was ſeized in ſeg of ſuch a manor, an 


demules 
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demiſed it, and all eſtrays therein, Ic. to J. S. for life, and con- 
veys it by mean conveyances to himſelf ; and that this cow came 
thither as an eſtray; whereupon he ſeized her, and cauſed her to 
be proclaimed in two market- towns next adjoining. And the plain- 
tiff claimed a property ; and the defendant demanding of him to 


deliver the cow, and traverſes that he is guilty of the converſion, 
aud Salop', And it was thereupon demurred, and held ill; be- 
cauſe he ſhewed not the letters patent ; and becauſe he alledged 
not, that the proclamations were made in the pariſh-charch ; and 
becauſe he traverſed the will ; and it was adjudged for the plain- 
tiff, 1 Cro, 716. Brownlow v. Lambert. 

24. To an aQtion fur trover, the defendant pleaded, that before 
the time, wherein the plaintiff ſuppoſes the goods to come to the de- 
fendant's hands, one S. A. was poſſeſſed of them; and amongſt 
other goods ſold them to the defendant, but retained them in bis 
own hands, and afterwards fold them to the plaintiff, by reaſon 
whereof the plaintiff was poſſeſſed, and afterwards loſt them, and 
they came to the defendant's hands, who converted them prout, &c. 
Whereupon the plaintiff demurred ; and it was held by the court 
tobe an 11] plea ; for it amounts to not guilty : and it was doubred 
whether the court ſhould compel the 4425 to plead not guilty, 
or award a writ of enquiry ; but at laſt it was reſolved, that a writ 
j* 2 ſhould be awarded. 1 Bro. 5. 2 Go. 319. Auſtin v. 

uſlin, | 

25. To an action upon the caſe on trover of 300 ſheep, the firſt 
of December, 36 Eliz. The defendant pleaded, that he was ſheriff 
of the county of Lincoln, and that J. S. recovered againſt the plain- 
tiff 100 l. and thereupon had a fieri facias to levy that debt; which 
writ was returnable craſtino animarum, 35 Eliz. That this was 
delivered to him, being then ſheriff of the ſaid county, upon the 
firſt of October, 35 Eliz. to be executed; that he, by force thereof, 
upon the 2oth of October, 35 Eliz. took the ſaid 300 ſheep, and 
ſold them upon the 22d day of October, anno 35 Fliz. 100 and 4 
ſheep for :01. parcel of the ſaid 1001. and that the other 192 
ſheep remained in his ſaid hands pro difectu emptorum. And on the 
fad day of craſtin. anim. he returned the ſaid writ accordingly, and 
all this matter. The which is the ſame converſion, abſque hoc, that 
he converted aliter wel alio modo ; and thereupon the plaintiff de- 

murred : and after argument the whole court held the plea to be 
ſufficient, Firft, and principally, becauſe he doth nor by his plea 
confeſs any converſion, and then the traverſe is ill: but he ought 
upon this matter to have pleaded not guilty, and have given this 
matter in evidence. Secondly, becauſe he ſuppoſes the trover and 
converſion to be on the firſt of December, 36 Elis. and he juſtifies 
the converſion in Ofober, 35 Elia. So he meets not with the plain- 
tuff in time, and therefore he ought to have traverfed it; and the 

traverſe 


pay for her feeding, that he *refuſed, and thereupon he denied to P *28 1. 
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traverſe aliter vel alio modo, ſhall never anſwer to the time, but to 
the manner of the converſion. Thirdly, he makes not any juſtifica- 
tion for four of the ſheep, but that he ſeized them; but did nor 
ſhew what he did with them ; wherefore the plea doth not anſwer 
all that which is compriſed in the declaration; and for that cauſe 
it was held ill in all. And of that opinion was all the court, and 
appointed judgment to be entered for the plaintiff ; but after cauſed 
it to be ſtaid for the equity of the matter. 1 Bro, 4. Aſcue v. 
Sanderſon. | 

26. In trover and converſion of a ſhip, and nine pieces of ' 
the plaintiffs declared, that the firſt of March, 21 Fac. he was poſ- 
ſeſſed, and the ſame day loſt them which came to the defendant's 
hands, who 3 Oclob. 3 Car. converted them to his own proper uſe. 
The defendant pleaded the ſtatute of 21 Fac. of limitation of 
actions; and that the 2oth of March, 21 Fac. cauſa actionis accre- 
vit; ſo as not only three years, and more, are incurred ſince the 
parliament, but alſo ſix years after the converſion, before any 
action commenced. Et hoc, &c. The plaintiffs replied, that they 
were poſſeſſed of the ſame ſhip, as their proper goods; and ſo being 
poſſeſſed before the 2oth of March, 19 Jac. wiz. . 1 Martii, 19 
Fac. they agreed at London aforeſaid, in parochia & warda pre- 
dia, that the ſaid defendant, as their ſervant, ſhould ranſport 
*the ſaid ſhip and goods to 7. in Spain, being parts beyond ſeas, 
and ſhould afterwards reſtore them unto the plaintiff upon requeſt ; 
whereupon the defendant taking the ſaid ſhip, the ſaid 1 Marti, 
9 Fac. tranſported her to the parts beyond ſeas, wiz. to T. and 
20 Martii, 19 Fac. there ſold the ſaid ſhip and goods to perſons 
unknown, and converted them to his proper uſe ; and that the de- 
fendant, after the ſaid converſion, remained in partibus tranſmarinis 
uſque primum Maii, 1 Car, by reaſon of which ſtay, they could not 
ſue him per /egem terræ; and that 1 Maii, 1 Car. apud London, they 
required him to re-deliver the ſaid ſhip and goods, which he 
refuſed to do. But that he then and there converted and diſpoſed 
of the ſaid goods, The firſt queſtion was, whether this action was 
within the ſtatute of limitations; and it was held, that though actions 
of trover are not mentioned ſpecifically in the ſtatute, yer it is im- 
plied in the general words of actions upon the caſe, The next 
queſtion was, admitting the defendant was beyond ſeas for fix years 
after the converſion, and did not return into England ; whether the 
plaintiff had not liberty to bring the action at any time within fir 
years after his return ? for the proviſo is on the part of the plaintiff, 
if he be over the ſea at the time of the cauſe of action, that he ſhall 
have time after his return; and by the ſame equity, it ſhall be fo 
where the defendant is over the Las and cannot be ſued. But 


that point the court did not reſolve. Thirdly, if this requeſt, and 

not delivery after his return, be not a new converſion, and cauſe 

action; ſo that although he was barred before by the ſtatute of 
limitation, 
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limitation, whether he ſtiall not hereby be reſtored to that action. 
And Fones and Whitlock conceived, that he ſhould ; and that he 
may de well intended, the goods came to his han1ls again after his 
ſale; and the demanding them of him, and his denial and conver- 
ſion, is good cauſe of action. Bur Croke doubted thereof, Fourthly, 
it was argued, that here the replication was a departure from the 
declaration; for by the declaration he ſuppoſeth a caſual loſs, and 
a trover by the defendant, and that te be 21 Jac. But in the 
replication he ſuppoſeth to reſtore; and then a fale of them the 
20th of March, 19 Fac. ſo it varies in the time and manner how 
the defendant had them; alſo by his own confeſſion, the converſion 
was made above fix years before the action brought. But although 
Croke doubred therein, yet Jones and Whithck over-ruled him, and 
gave judgment for the plaintiff, abſente Richardſon, Chief Juſtice. 
3 Co. 245, C 335. Swayn F al' v. Stephens. S. C. V. Jones 
252. | 
1 In trover the defendant pleaded a releaſe, Ac. And it was 
held per Holt, chief juſtice, that in treſpaſs, where the defendant 
pleaded a releaſe before the time, he muſt alſo go on with an ab/que 
hoc, that he is guilty ad aliguod tempus poſtea : but if he does not 
vary the time, there needs no traverſe ; for ſuppoſe you alledge the 
treſpaſs ſuch a day, and the defendant : juſtifies as to that day, the 
plaintiff may ſhew another day, and it is no departure, for the 
defendant has occaſioned this; and there is a great difference 
berween a bond and a treſpaſs : if the declaration lays the bond to 
be dared on one day, the 'replication cannot ſay it was dated on 
another ; but in treſpaſs the plaintiff may depart as occaſion re- 
quires ; ſed adjournatur.. 1 Salk. 222, | Webley v. Ralmer, 

28. In an action upon the caſe upon a trover and converſion to 
his own uſe, per venditionem quibuſdam hominibus ignotis ; the de- 
ſendant pleaded, that the goods were bailed to him, to bail to F. J. 
to whom he had delivered them, abſque for, that he did convert 
them to hisown proper uſe; per venditionem hominibus ignotis, The 
traverſe was held il; for the converfion to his own uſe, is the 
cauſe and the ground of the action, and not the ſelling the goods, 
Cc. 2 Leen, 13. 


money to his own uſe; The defendant confeſſed, that it was the 
plain iff's horſe, and that one 7 Courtnal found and delivered him 
to the defendant to're:deliver it upon requeſt : whereupon he re- 
delivered him to the ſaid J. C. before the action brought, ab/que. 
e, that he ſold and converted the money to his own proper uſe. 
The court held, that as the ſubſtance in this caſe was the converſion, 
might well be traverſed ; but as the defendant had taken a tra- 
\erle to the converting the money to his own uſe, which was nor 
muerially alledged in- the declaration, but is ſuperfluous, and as 
W by his traverſe hath made it part of the iſſue; the 
oL,l, 1 
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traverſe therefore is ill in that point ; and the demurrer being upon 
the traverſe, it was adjudged for the plaintiff, 1 Cro. 554. Kyn- 
nerſley v. Barnard. FE 
30. In an · action upon the caſe, the plaintiff declared in trover 
for a bag of money, and the converſion of it: the defendant pleaded, 
that the bag of money was delivered to him as a pawn to keep until 
A. and B. were agreed which of them ſhould have it; and pleaded 
further, that A. and B. were not yet agreed who of them ſhould 
have it; for which cauſe he kept it, . hoc, that he converted 
it to his own uſe; upon a demurrer in this caſe it was held, that 
the converſion was traverſable. See the ſame caſe, 4 Ed. 6. Er. 
Adlion upon the Caſe, 113. So here Fenner agreed with Wray, 
1 Leon. 247. | 
31. Galliard brought an action upon the caſe againſt Archer ; 
wherein the plaintiff declared, that he himſelf was poſſeſſed of 
certain goods, which by trover came to the hands of the defendant, 
, who had converted them to his own uſe. The defendant pleaded, 
that before the trover ſuppoſed, one 4. was poſſeſſed of the ſame 
goods as of his proper goods, and ſold them to the defendant ; and 
that he had not any notice that the ſaid goods. were the goods of the 
plaintiff; upon which the plaintiff demurred in law. And by An- 
derſon the plea is not good; for the plaintiff may chuſe to have his 
action aga inſt the firſt finder, or againſt any other, that hath the 
goods after the ſale, gift, or trover: and it hath been held by 
ſome, the defendant having the goods by fale, might craverſe the 
finding. See Contr. 27 H. 6. 13. a. And that in detinue, where 
the plaintiff declares of a bailment, the defendant may ſay, that he 
found them, and traverſe the bailment. 39 H. 6. 37. by Meyle: 
and by Wyndham, juſtice, the defendant Rates the property 
of the goods in the plaintiff, 12 E. 4. 11. 1 Leon. 180, Galli 
ard and Archer's Caſe. | 
32. In an action of trover for a gelding, the caſe was: one F- 
ter ſtole this gelding from the plaintiff, and ſold it to the defendant 
in open market, by the name of Leifter, and it was entered ſo in the 
roll-book, that Leifter ſold him. The queſtion was, if this altera- 
tion of the name ſhall not make any alteration of the property, 
although the ſale was in open market ? Wyndham and Rhodes, jul- 
tices, held this to be no good ſale to bar the plaintiff, and grounded 
their opinion on the ſtatute of the 2 & 3 Phil, M. c. 7. which pro- 
vides, that no property of ſtolen goods ſhall be altered that are ſold, 
unleſs the name and ſurname of the parties to the ſale be written i 
the toil-book ; and S/uttleworth moved, that it ſhould be in the 
market, and walked up and down there for an hour together, 
which is not ſet forth by the defendant in his bar. But the juſtices 
ſaid, that ſuch ſpecial plea need not to be, but it ſhall be intended. 
Oren 27, Cab Cale b | 
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3. In an action upon the caſe, on trover and converſion of ſix- 
teen broad cloths ; the defendant pleads, that before the time of 
the trover and converſion, one Morrice was poſſeſſed of thoſe goods, 
and ſold them to the defendant ; and before he had notice that they 


appertained to the plaintiff, he ſold them to J. S. the which matter, 


c. and it was thereupon demurred, 1 Cro. 480. Cybſon v. Gar- 


byn. But it does not appear what was done thereon, but accord- 
ing to the caſe, in 2 Bulfl. 134, 299. of Holman and Karritſſey, P * 


the defendant ought to have traverſed the plaintiff's property. 

34. An action of trover at Paxton, in the county of Hunt. the 
defendant pleads a bargain and ſale at, Roy/fon, in the county of 
Hert. in the market there, whereby he after converted them at P. 
in the county of H. The plaintiff ſaith, that he was poſſeſſed of 
thoſe goods at P. in the county of H. and that J. S. there ſtole them 
from him; and by covin betwixt him and the defendant, at P. in 
the county of H. he ſold them to the defendant, as he had pleaded. 
The iſſue was upon the ſale made covin, &c, and it was tried in 


the county of H. and found for the plaintiff; and it was moved to 


be a miſ- trial, for it ought to have been by a jury of the county of 
Hert. or at leaſt-wiſe by a jury of both counties. And of that opi- 
nion was Gawdy,.” But the other juſtice e contra; for the ſale is 
confeſſed, and the ifſue is upon the covin, which is well iried by a 
jury of the county of Herif. where it was alledged. And it was 
afterwards adjudged accordingly. 1 Cro. 510. Harbing v. Sher- 
man, Golf. 158. . 


35, In trover, the defendant pleaded, that he took them as 


bailitt of the king, for a diſtreſs upon a plain in curia manerii, and 
fold them ; and it was thereupon demurred, and adjudged ill; for 
upon a diftringas, the cattle ſhall not be ſold, eſpecially in a court- 
baron, although it were in the King's court. 2 Cro. 255. Gomer- 
ſal v. Wyats, S. C. Yetv. 194. 
36. In trover and converſion for two tuns of wine, the defendant 
pleaded, that the King, jure coronæ, was ſeized in fee of the pri- 
lage of all wines imported ex partibus tranſmarinis by any perſon, 
whether a ſubject or alien; and that the priſage was a tempore cujus, 
&c, anſwered to the King, his progenitors. their farmers or deputies, 
in the manner following, vis. out of every veſſel, importing into 
any port, or other place within this kingdom, 20 tuns of wine for 
any perſon a partibus tranſmarinis, and of that or de aliquo waſe inde 
vini predig” unloading a tun, and out of every veſſel ſo importing 
20 tuns of wine for any perſon into any port or other place within 
this realm; and inde ſeu de aliquo inde vaſe predic' diſonerat' two 
tuns of wine, viz. one before the maſt of ſuch a ſhip, and the other 
behind the maſt ejuſdlem navis ; and that the King being fo ſeized 
before the time that two tuns came to the defendant's hands, as the 
plaintiff ſuppoſes, wiz. 21 Sept. Anno 5. by his letters patent, Hic in 
cur” prolat', granted to Sir T. J/allet, the office of chief butler, to 
1i 2 him 
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him the King, his heirs and ſucceſſors, with all the fees, &c. who 
was conſtituted thereby chief butler, habendum, c. for life, to be 
- exerciſed by him or his deputy, & ulterius dicit, that the chief 
butler for the time being uſed and accuſtomed by himſelf or deputy, 
to collect and receive to the King's uſe the ſaid priſage, due as 
aforeſaid : and alſo, that the ſaid 1 3th day of April, Anno 7. que- 
dam navis, loaden with 20 tuns of wine, came to the city of Exeter 
. aforeſaid, a partibus, Ic. ſeil't a villa de Bourdeaux in Gallia ; and 
that at the city aforeſaid, nine tuns and a half of the ſaid 20 tuns, 
being the plaintifPs wine, a4tunc exonerat fuerunt ex navi pred per 
quad two tuns of wine were due to the King for — and being 
legitime conflitutus deputy to Sir 7. Waller, tunc & adtunc chief 
butler & per ejus præceptum the aforeſaid two tuns vini pred. pro 
priſagio dicto 1 3 die April. anno 7. pred. at the city of Exeter, to 
the uſe of the King did take, and them to the King's uſe convert 
and diſpoſe, prout ei bene licuit que eft eadem converſio, &c. that 
the plaintiff ſuppoſes to be to the defendant's uſe, & hoc paratus eft 
 werificare : to this plea though four exceptions were made; yet the 
plea was held good. Telv. 198. Kenicot v. Began. And this was 
the caſe that the late lord chief juſtice Holt held, that it was the 
only good ſpecial plea extant in our books. Saſk. 164. 
37. In trover and converſion of goods at D. in the county of Na- 
tingham, the defendant pleaded, that he recovered againſt the 
P *285. *plaintiff a debt of 201, by bill in the King's Bench, and thereupon 
had a fieri facias directed to the ſheriff of York, who apud Wake- 
feld, in com. Eborum, ſeized thoſe goods, and delivered them unto 


him in ſatisfaction of this execution; and ſo juſtifies the converſion. | ir 
And ir was thereupon demurred, and without argument ruled, al 
that the pleading was ill. Firſt, Becauſe he ſhewed not where the | by 
Queen's Bench was at the time of the recovery, It being a Ml w 


court removeable ; as 5 Ed. 4. 8. is, Secondly, the trover and F 
converſion is ſuppoſed to be in the county of Nore. and he juſtifies 3 w 

in the county of York, without traverſing, &c. Thirdly, the ſheriff ; 

upon a writ of Feri facias cannot deliver the defendant's goods to : 
' the plainriff in ſatisfaction of his debt. "Wherefore it was adjudged N op 
for the plaintiff. 1 Cro. 504. Thomſon v. Clerk, Ney 56. S. C. F 
38. In trover of goods, the defendant juſtifies, as ſervant to the —_ an 
ſheriff of Middleſex, becauſe the plaintiff had ſtolen thoſe goods, 2 Gr 
and carried them to D. within the county of Middleſex ; at which 
place the defendant ſeized them ut bona waviata ; and without 
argument it was adjudged for the plaintiff ; for he ought to alledge 
a felony committed; and that the goods were waived, by the 
f-lon : but it is not alledged that the felon waived them. Where- 
fore it was adjudged ut ſupra. 1 C. G11. Davies Caſe, 
39. To an action of trover and converſion of goods in London. 
The defendant juſtified, for that one Robert Ba/h was ſeized in fee 
of 20 acres in Stanftead, in the county of Hertford, and granted 2 
4 3 
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rent charge to Robert Ba/h, his executors and aſſigns of 161. per 


amum, during the life of Frances, the wife of Robert Baſt; which 
Robert Baſh died inteſtate, and Frances his wife was adminiftratrix 
unto him ; and the defendant, as her ſervant, took a diftreſs in the 
ſaid 20 acres, for the ſaid rent, by the command of the ſaid 
Frances, and impounded them there, and traverſes the taking and 
converſion of them in any other place. And it was thereupon de- 
murred, and all the court held the plea to be 11] ; for the induce- 
ment to the traverſe (which ought always to be good) is not a 
ſufficient cauſe of juſtification for the — of the diſtreſs ; for this 
rent was determined by the death of Robert Baſh, becauſe there 
cannot be an occupant of rent. And the feme is not aſſignee by her 
taking of adminiſtration ; for none can make title to a rent to have 
ir againſt the ter-tenant, unleſs he be party to the deed, or conveys 
a ſufficient title under it, Wherefore it was adjudged for the plain- 
tiff. And whereas an exception was taken to the plea, becauſe he 
traverſed the county, the court did nor ſpeak thereto ; for that they 
reſolved the ſubſtance of the plea to be inſufficient. 1 Cro. got. 
Salter v. Butler, Ney 46. S. C. Yelv. 9. S. C. Mor 664. 
40. In trover and converſion, the plaintiff declared, that whereas 
he was poſſeſſed of a bag of hops, and a bag of flax, to the value of 
Dc. and that the defendants found them, and the third day of 
Odober converted them; and the defendants pleaded, that Sandwich 
is an ancient village, and that the cuſtom of foreign attachments is 
uſed there as in London, and that theſe goods were loſt upon default 
in November, and traverſed z ab/que hoc that they were guilty of 
any converſion in October, or at any other time or day than the times 
before, which are contained in the declaration, that the defendants 
were not guilty before, (Scil.) October; upon which the plaintiff 
demurred, and judgment was given for the plaintiff, although it 
was objected, that the juſtification here. by the cuſtom aforeſaid, 
had taken away the property; and as the plaintiff would be barred 
in detinue, ſo he is in trover: but the court was of the contrary 
opinion, that the defendant's plea in bar here ſhall not be 
without a traverſe ; and as it 1s, the time is not made material, but 


any time before is ſufficient, Het. 166. Green v. Bronker and 
Greenflead, 


*41. In an action upon the caſe for a trover, the defendant after P 


an imparlance pleaded an outlawry of the plaintiff; and it was hol- 
den by ſome to be a good bar, and therefore it may be pleaded 
after imparlance; as 16 E. 4. 4. in debt upon ſpecialty ; but not 
in debt upon a contract, treſpaſs, battery, impriſonment, Ec. for 
ſuch matters the King ſhall not have by outlawry. Q. if this be 
law, 3 Leon. 235. Markham and Pitts's Caſe. 

42. In an action upon the caſe, the plaintiff declared, that he 
was poſſeſſed of certain chattels, which came to the defendant by 
rover ; the defendant pleaded, that heretofore the plaintiff * 
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debt againſt the now defendant, and demanded certain monies ; 
and declared, that the defendant bought of him the ſame yoods 
(whereof the action is now brought) for the ſum then in demand, 
to which the then defendant waged his law, and had his law, by 
which nihil capiat per breve, Wc. was entered; and demanded 
judgment, if, fe. And by Wyndham and Rhodes, juſtices, the 
ſame is no good bar in this action; for the waging of the law, and 
the doing of it, utterly diſproves the contract ſuppoſed by the de- 
claration in the faid action of debt, and then the plaintiff is not 
bound by the ſuppoſal of it, but is at large to bring his action; 
and ſo judgment was given for the plaintiff, 2 Leon. 37. L. Sands 
and Cagnard's Caſe. 

43. Trover and converſion in communi banc? ; the defendant 
pleaded judgment in banco regis upon ſpecial verdict in treſpaſs for 
the ſame goods ; and that the goods in the one and the other were 
the ſame, and converſion and taking the ſame, Cc. The plaintiff 
demurred ; and upon argument the whole court were of opinion, 
that it was a good bar, upon the authority of Ferrer's Caſe ; and 
that notwithſtanding the caſe of Putt and Royſton, in Banco regis, 
adjudged by Pemberton contra; which caſe my Lord Chief Juſtice 
Pollexfen ſaid he was never ſati>fied with, and as he remembered a 
writ of error was brought, and the judgment queſtioned ; but 
afterwards agreed, that he ſaw no difference between a general and 
a ſpecial verdict. However they all thought a judgment in the one 
a bar to the other; for that the actions were of the ſame nature: 
and judgment was given for the defendant, - Show. 146. Lechmore 
v. Toplady, & ab. 

44. Action of trover of certain plate; the defendant pleads, that 
at another time the plaintiff had brought his action for this ſame 
plate againſt J. S. ſuppoſing the converũon to have been done by 
him, And in that action had judgment to recover 20 |. damages, 
and had J. S. in execution for the damages; and avers, that it is 
for the ſame goods, and for the ſame trover and converſion ; and 
Ir was thereupon demurred, And after argument by Clerk for the 
plaintiff, that it was not any plea ; becauſe they having judgment, 
and the party's being in execution, is not any ſatisfaction unleſs the AAR 
money be paid; and then without ſatisfaction it is not any plea in 

bar of this action: as in debt againſt two, by ſeveral precipe's, upon 
one obligation, judgment and execution againſt one is no plea for the 
other without ſatisfaction. And execution of the body is not any 
ſarisfaQion ; as 33 H. 6. 47. 4 Hl. 7. 29H. 8. Title Execu- 
tors 132. 14 H. 4. But all the court held the plea to be good; 
for the cauſe of action being againſt divers, for which damages 
incertain are recoverable ; and he having judgment againft the one 
for damages certain, that which was incertain before, is reduced 
in rem judicatam, and to certainty, which takes away the ation Be 7 
againſt the others, And therefore Popham ſaid, if one hath judg- 
meat 
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to recover in treſpaſs againſt one, and damages certain, al- 
— he be not ſativfed, Wm be ſhall not have 8 action of 
treſpaſs. By the ſame reaſon e contra, if one hath a cauſe of action 
againſt two, and obtain judgment againſt the one, he ſhall nor have 
remedy againſt the other; and the alledging, that he hath the one 
in execution for this cauſe, is not an anſwer to the purpoſe ; and 
the difference betwixt this cauſe, and the cauſe of debt upon an 
obligation againſt two, is, becauſe there every of them is chargeable 
and liable to the intire debt; and therefore the recovery 
againſt the one, is no bar r the other until ſatisfaction. And 
Fenner ſaid, that in caſe of a treſpaſs, after the judgment given, 
the property of the goods is changed, ſo as he may not ſeize them 
again: Wherefore by all the court, it was adjudged for the defen- 
dant, 2 Cro. 73. Brown v. Wooton Moor 762. N 

45. Action on trover of divers trees, apud D. in the county of 
Surrey; the defendant pleads, that Queen Mary was ſeiſed in fee 
of the manor of D. in the county of Suſſex, where thoſe trees were 

wing, and granted it to the defendant in tail, whereby he was 
eiſed thereof; and that J. S. cut the ſaid trees and granted them 
to the plaintiff, who loſt them, and the defendant found and oon- 
verted them, Ic. The plaintiff replies, de injuria ſua propria, Ic. And 
thereupon iſſue was joined, Coke moved, that the replication was ill; 
for de injuria ſua propria is not any plea, where the defendant makes 
juſtification by claiming an intereſt in the freehold to himſelf ; as 
16 Ed. 4. 4. 44 Ed. 3.18. and 14 H. 4. 32. is upon the ſame 
reaſon, Bur where one claims not any intereſt, but juſtifies by 
command or authority derived from another, it is otherwiſe : And 
of that opinion was the whole court. Wherefore a repleader was 
awarded, 1 Go. 539. Archbiſhop of Canterbury v. Kemp. 

46. In trover the defendant pleaded, the now plaintiff had 
brought an action for the ſame things againſt T. S. and obtained 
judgment and execution, and avers they were the ſame things ; and 
on demurrer judgment was given for the defendant... And a diver- 


s of a thing certain, or of one that is uncertain ; for if two are 
jointly and ſeverally bound in a bond of 100l. there recovery 
and execution againſt the one, is no bar to an action againſt the 
other; for it is no ſatisfaction of the 100l. 4 H. 7. 22. But where 
tuo commit a treſpaſs which lies intirely in damages, there a re- 
covery and execution againſt the one is a good bar againſt the other: 
Nay, it was agreed, that the very judgment was a ſufficient bar, 
quia tranfit in rem judicatam ; and the incertainty is reduced by the 
judgment to a certainty, and fo altered and changed from what 
it was ; therefore the plaintiff cannot reſort back to the original 
ncertainty of the thing demanded ; ſo is judgment in battery againſt 
74 a _ bar to an action brought againſt ano: her for the 2 
ey, 62 | | 


See 
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See other Caſes concerning the ie in this Action, in the following 
ks, \ | 


Hetley 49. Hedges v. Franklyn. 
62. Panton v. Haſſell. 
166. Green v. Bronker 
| and others, 
3 Cro. 157. Lynnet v. Wood. 
25. Lacon v. Barnard. 
245. Swayn v. Stephens, 
2 Keb. 57. Skinnington v. Rey- 
| nolds. 
437. Denye v. Perry. 
3 Keb. 127. Dakers v. Dunkin. 
333. Ireton v. Newton. 
709. Aſtrey v. Ballard. 
1 Cro. 539. Archbiſhop v. Kemp. 
Ferrers & al' v. 
Arden. 
2. Mod. 63. Stubbins v. Bord 
and others, 


stile 331. Rogers v. Done. 
3 Cro. 25. Laicon v. Barnard, 8. 
C. Hutton 81. 


ui Rich, 2. Tit. Treſpaſs 17. 


40 Ed. z. fol. 27. 

46 Ed. 3. fol. 18. 

14 H. 7. fol. 12. 

44 Ed. 3. fol. 2. 

3 Mod. 194. Beck v. Thyrwit. 
Stile 178. Coles v. Sybſye. 

2 Leon. 177. Sands v. Brocas. 

1 Cro. 485. Comyns v. Bowyer, 
2 Cro. 165. Johns v. Williams. 
*1 Cro. 454. Palmer v. Welley. 
5 Co. 83. b. Goldſb. 158. 

2 Cro. 68. Taylor v. Chambers. 
Keb. zo. Trin. 14 Car. 2. 


Danverss Abr. 2 5. 


Sixthly, Of the Trial, and Evidence, 


1. Where many are concerned in the taking goods, and then an 
action is brought againſt one or more, it is ſaid, that one of them 
concerned in the taking, may be admitted as an evidence againſt the 


reſt, Comb. 367. 


Dockwray v. 


Dickenſon. 


2. In trover, the defendant cannot give a releaſe in evidence, 


but he ought to plead it. 


hoc. 


Com, 473. Kingſton v. Read, Quære de 


3. In trover by an adminiſtrator on the inteſtate's poſſeſſion, the 
defendant cannot give in evidence a will on the general iſſue ; 
otherwiſe it it is on the adminiſtrator's own poſſeſſion. | 1 Salk. 285. 


Far. 141. 


4. In trover and converſion, where there could be no trial by 


reaſon of a fault in the Habeas Corpora. 


1 Ven. 297. Anonymus, 


5. In trover at niſi prius, before Holt Chief Juſtice, upon evidence 


the caſe was this. 


A carpenter ſent his ſervant to work for hire to 


the Queen's Yard, and having been there ſome time, when he 
would go no more, the ſurveyor of the yard would not let him have 
his tools, pretending a uſage to detain tools, to enforce workmen to 
continue till the Queen's work was done; and a demand and refu- 
ſal being proved at one time, and a tender and refuſal at another, 
Felt, Chief Juſtice ſaid, that the very denial of the goods to him _ 
ha 
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hath a right to demand them, is an actual converſion, and not only 

evidence of it, as has been holden ; for what is a conyerſion, but an af- 

ſuming upon ones ſelfthe property and right of diſpoſing of another's 

goods; and he that takes upon himſelf the right of diſpoſing of 
them, is guilty of a conyerſion ; ſo the taking and carrying away 

another man's goods is a converſion. So if one comes into my cloſe, 

and takes my horſe, and rides him, that is a converſion ; and here, 

if the plaintiff had received the goods, upon their being tendered, 

notwithſtanding the action would have lain upon the former con- 

verſion, and the plaintiff's having his goods afterwards, would go 

only in mitigation of damages, and he had no regard to the pre- 

. tended uſage, but compared it to the doctrine among the army; 

that if a man comes into the ſervice, and brought his own horſe, 

that the property thereof was immediately altered and veſted in the 

Queen, which he had already condemned. And in this caſe one 

of the particulars in the declaration being ill laid, the defendant 

was found not guilty as to that, and guilty as to the reſt. Mod. 

Ca. 212. Baldwin v. Cole. 

6. In an action of trover and converſion which was brought for 

oats, fc. the caſe upon evidence appeared to be, that certain treſ- 

paſſers had taken theſe oaths from the plaintiff, and brought them 

to the mill to make them into oatmeal ; and the plaintiff came to 
the miller before any thing done, and demanded the oars as his, 

and forbid him to proceed to make it into oatmeal, but the miller 
did proceed for all that, and made it into oatmeal. And the judge 
held it to be a converſion in the miller, and direQed the jury 
accordingly ; although it was argued by the council for the de- 
-fendant, that a miller was a public officer, and did but his duty in 
this caſe, And in this caſe it was held further, that if A. takes 
goods from me, and theſe afterwards come to the hands of B. by 
his buying them, or otherwiſe, and he converts them to his uſe, 
B. ſhall not be charged to me without a new demand made of them 
unto him, and a detention afterwards, Clayt. 57. Holdſworth's 
Caſe, Mod. 460. Cro. 495. Golds. 152, 

*7. Upon a motion for a new trial, the caſe appeared to be this; 
an executor ſeveral years before, had left ſome houſhold ſtuff in the 
houſe, by the conſent of the heir, who uſed them, afterwards ; 
and within ſix years of the action brought, the executor demands 
the goods, and the heir refuſed to let hun have them ; whereupon 
this action of trover was brought, and the ſtatute of limitations was 
pleaded; and it was adjudged, that the uſing the goods before the 
demand, was no converſion or evidence of it ; for it was with the 
conſent of the executor till then; and the demand being within 
ſix years, the refuſal which enſued it ĩs the only evidence of a con- 
verſion in this caſe, and that being within the fix years, though the 
trover was, before the ſtatute, cannot be pleaded. Fareſl. 99. 
Hulle Montague. v. Sandwich. : 


8. In 


P *389. 


Readings and Obſervations 


8. In an action of trover and converſion, upon not guilty the 
evidence waz, that the goods were taken and ſold, by virtue of a 
commiſſion of ſewers ; and it was ruled, that this matter might be 
well given in evidence, upon not guilty pleaded z as detaining of 
beafts in a market for toll, Alleyn 62. Combs v. Cheyney. 


9. A denial to deliver goods, which the defendant hath in his 


poſſeſſion is evidence unleſs it be in trover, for a thing in the open 
fields, which theplaintiff might have taken; but thefindingof its being 
denied by a verdiR, is not of itſelf ſufficient for the court to con- 
ſtrue it a converſion ; but it is ſaid that it is good evidence to a 
jury of a converſion. 1 Rolls Rep. 59. Jſaacl v. Clarke. 

In this caſe of Iſaack v. Clarke, it will be very proper to ſtate the 
caſe, and take notice of the ſeveral points reſolved therein, The 
jury found by a ſpecial verdict, that one Adams had a judgment 

ainſt one Lewis, and againſt one Watkins, and another that were 
his pledges, in the court of the city of Exeter ; and the defendant 
Clarke being the ſerjeant at mace in the city, after a non eff inventus 
returned againſt Letuis, came to the houſe of Watkins, io levy an 


execution of the debt upon certain buts of wine, and by virtue of 


a fieri facias ſeiſed them; and the plaintiff being there ſaid to 
Clarke, I deliver to you this bag of money, in which was 221. as in 
the declaration, with an intent, that you all keep it till the next 
court, only for a delivery of the wine aforeſaid to the ſaid Clarke that 


day upon requeſt, if Watkins do net obtain a forbearance of the debt of 


the plaintiff Adams, But Watkins did not obtain ſuch forbearance, 
nor was the wine redelivered, or any thing done at the next court ; 
and afterwards the plaintiff demanded the bag of money, and Clarke 
refuſed to pay it. Upon this caſe two queſtions aroſe. 1. Whether 
Jſaack hath a right to have the bag of money, or no. 2. Admitting 
that he has, yet whether he has not miſtaken his action. Haughton, 
as to the firſt point was of opinion, that the plaintiff hath no right 
to the bag, inaſmuch as it is found that the ſerjeant ſeiſed the ſack, 
tec. and it appears be did not take them out of the poſſeſſion of 
the owner, but had this bag of money as a pledge, that the goods 
ſhall be redelivered upon requeſt at ſuch a day ; yet notwithſtand- 
ing, though the defendant does not make a demand, at the day, 
yet the plaintiff ſhall not have the bag of money, til! the ſerjeant 
hath the buts delivered to him; for the requeſt at the day is not 
material, but he might requeſt it at any time afterwards ; as if a 
man pawns goods to be redelivered ſuch a day upon requeſt, if 
he does not requeſt the 2 on that day he may do it at any time 
afterwards z as to that firſt point, Doderidge was of another opinion, 
and that as there was no requeſt on that day the privity of the 
bailment was determined. Croke was of the ſame opinion with 
Hanghton, as to that point. But Coke ſaid, he ſhould be of the opi- 
nion of his brother Haughton, if there was no more in the caſe than 
was mentioned by him ; but here, ſays be, the plaintiff hath a goo! 
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1 1 right tothe ſack ; for as the fer i facias was returnable" at the next 


en, fo cher the ferjeant might have fold thy ſack at any time, Þ * 390. 


Dbefore the day of the return, but when the day is paſt, his power 
oer ſelling is determined. And here it appears to be paſt, and it 
could be to no purpoſe for the ſerjeant to have the ſack delivered 
to him, when he can do nothing with it ; and if his power had 
not been determined, it is true a requeſt at that day would not 
have been material. As to the ſecond point, the queſtion was 
properly divided into three parts. 1. Whether trover and con- 
2 would lie upon a bailment. 2. Whether the denial of the 
money without any thing more, was a converſion. 3. If all be ad- 
judged againſt the defendant, yet whether upon this verdict the 
plaintiff could have judgment againſt the defendant. In the argu- 
ment of this caſe divers points were ſpoken to, whether the bailment 
is traverſable, of the nature of an action of detinue, and its diffe- 
rence from an action of trover, where the privity of the bailment is 
determined; where a man ſhall have advantage upon a ſpecial plea, 
which he could not have upon not guilty, where an action of 
treſpaſs or trover will not lie againſt the perſon to whom goods are 
bailed, and where it does, where the denial ſhall or ſhall not be 
deemed a converſion ; and the difference between money in a ba 
and out of a bag; but upon the whole, judgment was given as » 
the plaintiff, f 
10. Where the ſelling the goods was adjudged not to be a mat- 
ter iſſuable, 1 Anderſon 20. the Lord Mauntague againſt the Coun- 
tels of Worceſter. 

11. An action of trover was brought for five cows ; upon not 
guilty pleaded, a ſpecial verdict was found, that one Blegrave was 
poſſeſſed of thoſe kine, and put them to paſturage with the defen- 
dant, and agreed to pay him twelve pence for every cow weekly, 
as long as they remained with him at paſture ; and that afterwards 
3 ſold them to the plaintiff, and he required them of the 
defendant, who refuſed to deliver them to the plaintiff, unleſs he 
would pay for the paſturage of them for the time they had been 
with him, which amounted to ten pounds. Afterwards one Forfler 
paying him the ſaid ten pounds, by the appointment of Blegrave, 
he delivered the five beaſts unto him; and if ſuper totam materiam 
he be guilty, they find for the plaintiff and damages twenty-five 
pounds; and if, Wc, then for the defendant. Jones and Croke (ab- 
ſentibus ceteris Fuſticiariorum) conceived, that this denial upon de- 
mand and delivery of them to Forfter, was a converſion ; and that 
he may not detain the cattle againſt him who brought them, until 
the ten pounds be paid, but is put to his action againſt him, who 
placed them at paſturage. And it is not like to the caſes of an inn- 
keeper or a taylor; they may retain the horſe or garment delivered 
to them until they be ſatisfied ; but not when one receives horſes or 
kine, or other cattle to paſturage, paying for them a weekly ſum, 
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unleſs there be ſuch an agreement betwixt them. Whereupon a 
rule was given, that judgment ſhould be entered for the plaintiff, 
3 Cro. 271. Chapman v. Allen, 

12. In an action of trover and converſion, nothing was proved 
but a tortious taking of the cattle by way of treſpaſs, and driving 
them away; and it was ruled a good ground for this preſent action, 
and a converſion ſhall be intended ; otherwiſe when he comes to 
them by trover, there an actual converſion ſhall be proved. 
Cl. 112. Beckwith v. Elſey, 2 Syd. 264. Bruen v. Roe, agrees as to 
the firſt point, but ſays, that where the defendant comes by the 
goods by trover, that an actual demand muſt be proved. 

13. In an action of trover, tc, to prove the converſion, it was 
offered, that the plaintiff did demand ſatisfaction for the corn; and 
it was ruled good evidence, the demand being to the party himſelf 
who took the corn ; though the corn itfelf was not demanded, but 
ſatisfaction, quad nota. Clayt. 122. Rookeby's Caſe, 

*14. A. brought an action upon the caſe, and declared, that the 
dean and chapter of We/tmin/ter, did leaſe unto him a houſe for 
years by deed indented, of which indenture he was poſſeſſed, and 
afterwards loſt it z and by trover it came to the hands of the defen- 


. dant, who ſold it, and conyerted the money thereof coming to his 


own uſe; the defendant pleaded nor guilty, and the plaintiff gave 
in evidence, that the ſaid leaſe was made to him, and to one B. and 
that the ſaid indenture was delivered to the ſaid B. and that was 


agreed to be the poſſeſſion of them both; and afterwards B. died, 


and afterwards A. the plaintiff was the ſole owner of it; and that 
was holden to be good evidence on the part of the plaintiff ; and if 
the plaintiff can prove the other part of his declaration, i. e. that the 
indenture came into the hands of the defendant, and that he ſold it, 
that then he ſhould recover. Burt it was given in evidence on the 
defendant's part, that the ſaid B. fold to the ſaid defendant his part 
and intereſt in the ſaid leaſe, and alſo the ſaid indenture ; ſo as now 
he is become tenant in common with the plaintiff, and then his ſale 
doth not give any cauſe of action to the plaintiff, and that was hol- 
den by the whole court to be good evidence without pleading it; 
the caſe went further, that 4. being within age. his father leaſed 
the lands for twenty years ; and afterwards the ſon at his full age, 
upon the back of the indenture, did releaſe to the defendant all 
his right; and it was holden by Wray Juſtice, that when the father 
leaſed, he did it as guardian to his ſon; and it was not any eje&- 
ment, but it was a leaſe in the behalf of the ſon, although the fon 
might avoid it; and then when the endorſement is ut ſupra, the 
ſame is a good aſſignment, and after the plaintiff was nouſut. 
2 Leon. 220. | 

15. In an action of trover and converſion of goods to the defen- 
dant's uſe ; upon not guilty pleaded, they were at iſſue ; and there i 
inventory of the goods was given in evidence to the jury, as 
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goods were appraiſed by upholſters. And in this evidence another 
2 int did ariſe, theſe s were taken in execution, and delivered 
d the defendant by the ſheriff; and afterwards the owner of the 
1 againſt whom the execution was awarded, made a deed of 
gift of them to the plaintiff by theſe words, He granted all thoſe 
el. which were late put in execution, Coke Chief Juſtice held, 
TS That this was not ſufficient evidence. 4 Leon. 243. Arden and 
Goad's Caſe, | 
16. In an aRion of trover and converſion, if the jury find the 
converſion upon a bailment, yet that does not deſtroy the action, if 
it is for a converſion of money in a bag, a denial is a converſion, be- 
cauſe it cannot be known from other money; but a denial of the 
delivery of a bond is not a converſion of itſelf ; but where money 
is delivered as a pledge, till another thing be delivered, an action 
of troyer will not lie againſt a perſon who receives the money, till 
the thing for which the money was pledged be redelivered. 
Moor. 841, 
17. Where the plaintiff had a bill of exchange drawn upon the 
defendant, and the ſame was ſent by F. to be accepted, who kept 
it, and would not deliver it, though the plaintiff had indorſed the 
bill, yet J. 8. might be a witneſs. 1 Salk. 136. Lucas v. Haynes. 
18. See a ſpecial verdict in trover for tithes. Tel. 43. Chambers 
v. Maſon, and ſeveral exceptions to the matters found thereby. 


Concerning Evidence in Trover. 


. In an action of trover for a ſhip and cargo; it was objected 

in point of evidence, that the cargo was ſhipped 1 by A. B. and com- 

pany ; and B. being dead, the action brought by A. only is ill, 

becauſe it appears others have an intereſt ; but it was ruled, that 

this ought to be proved, and if there are others, it is matter in abate- 

ment, and ought to have been ſo pleaded ; and a diſtinction was 

made between an action ®founded upon a tort, as this was, and a P * 292, 

contract where the plea is non aſſumpſit; becauſe upon non aſſump/it 

i: may be deemed another contract, but the party may make a 

tort joint or ſeveral ; and if a man brings trover for a ſhip, and 

upon the evidence it appears he has but a ſixteenth part, it is good, 

and the intereſt of the others ſhall only be given in mitigation of 

es Deckwray and Dickenſon, P. 8 of W. 3. B. R. Syn- 

ner 040, 

2. In an action of trover brought by an executor or adminiſtrator, 

de poſſeſſion of the teſtator or inteſtate, it is not neceſſary for 

be plaintiff to prove himſelf executor or adminiſtrator ; but if it be 

We ught on his own poſſeſſion, he muſt prove it, to make bimſelf a 

rer in the goods as executor, Ic. Far. 141. 
| | 3. An 
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3. An action upon the caſe was brought for not delivering: 
horſe, and for converting it to his own uſe, held good after a ver. 
diet; but upon a demurrer, Hob. was of opinion it would have beez RR 
naught. 3 Cro. 16. 2 Gro. 150. 1 Vent. 366. 1 Syd. 295. 

4. An action of trover was brought for goods, and the proof de. BR 
pended upon a fieri facias and a venditioni exponas ; and becauſe 
they could not be found upon record, proof of them by witneſſ; 8 
was admitted as evidence; ſo a conviction of record was provel nl 


by witneſſes, the record being burnt, it being not a matter dired ij 2 | 
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in iſſue, but only inducement to the iſſue, Har. 323. 

5. In trover and converſion, iſſue was joined that the horſe n 
queſtion was bought at Dale in the county of York, in open marta 
there ; but the evidence was, that it was bought at S. in Lancaſhire; all 
and it was holden, that this did not prove the iſſue ; and that » i 
this is pleaded, the place is material; whereas upon a general 
iſſue it had not been ſo. Clay 131. Anonymus. 20 

6. In trover, upon evidence at a trial before Holt, Chief Juſtice, 
at the fittings in Middleſex, the caſe was, the plaintiff proved ti: i 

to be in his poſſeſſion, and to be taken away by the defendant: 
the defendant ſhewed, that theſe were the goods of Fane Blackan, 
in her life-time ; and that the defendant hed taken out letters « 
adminiftration to her, and ſo was intitled to the goods, Upon th» 


{ 
| 
the plaintiff proved, that ſome few days before her death, ſhe uu 
actually married to him: And in anſwer to that it was inſiſted, th 8p 
the ſpiritual court had determined the right to be in the defendant; c 
for they could not have granted adminiſtration to the defendant i 
but upon ſuppoſing there was no ſuch marriage; and that this ſer, N e 
rence being of a matter within their juriſdiction, was concluſive, . 2 
could not be gainſaid in evidence. And it was ſaid by Holt Chi b 
Juſtice, that a matter which has been directly determined by ther n 
ſentence, cannot be again tried. Their ſentence is concluſive n et 
ſuch caſes, and no evidence ſhall be admitted to prove the contrary; S 
bur that is to be intended only in the point directly tried. Bu L 
otherwiſe is it, if a col lateral matter be collected or inferred fron WW ar 
their ſentence, as in this caſe ; becauſe the adminiſtration is grant: {> 
to the defendant, therefore they infer that the plaintiff was not ie Wi 
inteſtate's huſband, as he could not have been taken to be, if ch. 
point they tried had been married, and their ſentence had bet, 2 
not married. 1 Salk, 290. Blackam's caſe. i ve 
F. in an action of trover for money, the caſe upon evidenm :. 
appeared to be, that the plaintiff's ſon had a general authority fa N 
his father, to receive and pay his father's money. The ſon took! W ci 
bill for money due to his father, and received it without a partic ; pl; 
lar authority for that purpoſe ; and this receipt was with an inte" $ tro 
to imbezi] and ſpend it: But he gave a receipt as for money had /an 
his father's uſe ; and this money was given to the defendant. I. WE co: 
queſtions were, firſt, if the ſon could be a witneſs in this caſe to pro doe 


the delivery? And ſecondly, ® whether the father could min 
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an aQion of trover? Holt, Chief Juſtice, was of opinion, that the 
ſon might be admitted as a good witneſs, his teſtimony being corrobo- 
rated by other circumſtances ; and that the action was maintainable 
for the father ; for that the general authority that the ſon had to 
take his farher's money, made the receipt of the money to be to his 
father's uſe, and is a good diſcharge of the debt, ſo as that the fa- 
ther could not avoid the payment, and charge the perſon that paid 
the money with an action; and then, if the payment was a good 
diſcharge, it 1s reaſonable it ſhould be his money ; and the poſſeſſion 
of the ſon is the poſſeſſion of the father, the ſon being to this purpoſe 
as his father's ſervant ; and eng to this opinion the plaintiff 
had a yerdict, but he ſaid he was willing to have a caſe made of 
it ; but the defendant acquieſced in his opinion. 1 Salk. 209. 

8. In an action on the caſe for a trover and converſion brought by 
J. S. a citizen of Colchefter, againſt the farmers of toll of the city 
of London for taking of goods z the defendant pleaded not guilty. 
Upon a trial at bar, Jones and Croke being only in court, the 
defendant confeſſed the taking of the goods for non-payment of 
toll, which the citizens of London claimed by cuſtom, and the citi- 
zens of Colchefler claimed to be exempt by charter of King Richard, 
and the citizens of London proved by ſeveral records and entries in 
their books, that the citizens of Colcheſter paid toll. And on the 
evidence, the counſel for the plaintiff objected, that this was no 
good evidence on not guilty, but ought to have been pleaded ſpe- 
cially ; to which opinion Croke inclined. Sed Fones e contra; for it 
is not like a general action of treſpaſs, in that he muſt plead ſpe- 
cially the cuſtom for toll; but in an action on the caſe for trover 
and converſion, every thing that proves the converſion lawful may 
be given in evidence on the general iſſue; but the jury was per- 
mitted to bring in a ſpecial verdict if they pleaſed: nevertheleſs 
they found a general verdict for the defendant ; and judgment was 
given accordingly, V. Tones 340. City of Colchefter v. City of 
| London, Note ; It appears by 1 Rall: Rep. 44, in the caſe of Hill” 
— that the cuſtom to take the toll inay be pleaded 
pecially, 

9. In trover, upon not guilty pleaded it appeared in evidence, 
that the defendant was tenant by the curteſy of lands in Ireland, 
and had cut down and ſold the trees of the eſtate ; and that the re- 
verſion belongedto the plaintiff, and two others incoparcenary : upon 
a cale made for the opinion of the court, it was reſolved, Firſt, 
That in local actions, as in treſpaſs quare clauſum fregit, the plain- 
lf cannot prove a treſpaſs but where it lay, nor lay it in any other 
Place but where it is; but it is otherwiſe in actions tranſitory, as 
trover: ergo, here he may lay the converſion, and prove it in Ire- 
land. Vide Stile 331. Secondly, One jointenant, or tenant in 
common, or parcener, cannot bring trover againſt another; if he 
does, it is good evidence to deſtroy the action upon not guilty : but 
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if one jointenant brings trover againſt a ſtranger ; in that caſe the 
defendant may plead it in abatement, but cannot take advantage of 
it in evidence. 2 Lev. 113. Cro. El. 554. 1 Salk. 290. Brown 


v. Hedges. 


10. The detainer of goods from an owner after requeſt, is al. 
lowed for a ſufficient evidence to maintain a converſion : and Hobart 
faid, that though legally it were not a converſion, yet in that caſe 
it was reaſonable to allow it for an evidence to prove a converſion ; 
becauſe, if one man have goods of another lawfully, by finding or 
bailment, yet when the owner requires them, he that had them can 
no longer lawfully hold them; and therefore when a man till 
detains them from another, it argues he claims them as his own, 
and ſo uſes them. Hob. 187. Agar v. Lifle. S. C. not S. P. 
1 Brow. 5, S. C. Hutt. 10, But that book ſays, a requeſt and 
refuſal to deliver is good evidence to prove a converſion ; but if it 
be found ſpecially, it cannot be adjudged a converſion. 

*11. If the goods were not the plaintiff's, the defendant ſhall not 
plead it; but thall plead not guilty, and give it in evidence. Bro, 
Action on the Caſe, Pl. 109. 

12. In an action upon the caſe upon a trover and converſion of 
200 l. delivered by the plaintiff to the defendant ; and upon not 
guilty pleaded, the queſtion was, if denial by the defendant to pay 
it upon requeſt, would bear an action; and the caſe of Iſaac was 
argued, who brought an action of trover, Cc. for 200 l. in a bag; 
and by a verdict it was found that a demand was made thereof, and 
a denial to pay; and by Doderidge, it was a converſion. | 

t3. Trover for fourteen lemon-trees, and the ſtatute of limita- 
tions pleaded. On evidence at nift prius, coram Holt, chief juſtice, 
it appeared, the plaintiff obtained leave from my Lord Brudenell 
above fix years before to have the trees ſtand in his garden at Twit- 
tenham ; and that his Lordſhip's gardener might take care of them. 
After my Lord fold his garden, with all his trees therein, to m- 
Lord Portland ; who afterwards fold the garden, and whatever he 
had from my Lord Brudenell, to the defendant ; and a demand and 
refuſal within fix years proved upon the defendant. 

Here it was objected, 1. That the gardener, who received the 
trees firſt from the plaintiff, and continued gardener all along, and 
looked aſter and reared the trees, could not be a witneſs ; for that 
he, in caſe he proved a title in the plaintiff, could hereby intitle 
himſelf to an action for his labour and ſkil] employed in rearing up 
— trees; whereas if it went for the defendant, he was to have no- 
thing. 

But this was over-ruled by Holt chief juſtice, becauſe if the gar- 
dener took care of them as my Lord Brudenel/'s ſervant, he was i 
have nothing for his pains from the defendant, | 

2. If my Lord only gave the gardener leave to do it for 
plaintiff, the gardener then was ſo far the plaintiff's ſervant ; and 
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A. covenants to pay 20l. to B. not naming his executors or ad- 
miniſtrators, yet they are chargeable by action of debt or cove- 
nant after the death of A. becauſe he covenanied for himſelf. 
An action of covenant was brought againſt an executor, 
upon the covenant of the teſtator, to teach an apprentice his 
trade; it was moved, that this covenant was perſonal to the teſ- 
tator, and does not bind his executors, but only binds the maker 
during his liſe to teach the apprentice ; but per Curiam, it binds 
the executors alſo, and they ought to ſer the apprentice taught 
his trade; and if they are not of his trade, they ought to aſ- 
ſign him over ro another, who is of the trade, ſo that he may 
be taught. 1 Lev. 179 Walker v. Hull. | 
1 Fa action of covenant was brought by A. againſt B. as aſ- 
ſignee of D. for that upon an indenture cf demiſe, D. covenanted 
ſor himſelf, his executors and adminiftrators, to leave 5 5 ACTeS 
every year abſque cultura; and that D granted his eſtate to the de- 
ſendant, and then a breach is aſſigned that he did not leave 15 acres i 
to paſture, but that ſuch a day he plowed up all; all the court 
held, that this covenant is to be performed by the aſſignee, 
though he be not named, becauſe it is for the benefir of the 
eſtate ; but to a collateral act, as to build de Nove, or ſuch like, 
it ſhall not bind him 2 Cro. 125. Cockſon v. Cock. 
5. And ſo where leſſee by patent bargains and ſells to C. and 113 
it was mentioned in the patent, that the patentee, his executors, 
and aſſigns ſhould repair, the bargainee is bound by this, and 
be-dechiration is good, though he is not named aſſignee. 2 Cro. 


— 


240. Ralph Low Ewre v. Strickland. ; 
6. Where it was held, that a biſhop is not bound to pay the 


* taxes which his predeceffor had covenanted to pay. 2 Lev. 68. 
Davenant v. Biſhop of Sarum. 
0 7. A perfon covenants that another ſhall enjoy his land for | 
f twenty-one years, and afterwards reſigns, he ſh4li ſtill be bound | 
1 by his covenant. 3 Bul. 203. Rudge v. Thomas. | 
= A dal Grantees, Aſſignees and Leſſees. | 
1, If A. leaſes for years to B. and B for himſelf, his executors | 
and adminiſtrators covenants with A. to build a wall upon part | 
the of the land, demiſed, and after PB. afligns, the aſſignee is not 
and bound by this covenant ; for the law will not annex the covenant to a | 
that thing not in fe Paſch. 25 El. Spencer's cafe, 5 Co 15. adjudged. 
nritle 2. But if B. had covenanted for him and his affigns to build 
g VP de wall, Ke. this would have bound the aſſignee, becauſe it is 
e no- ode done upon the land, and the aſſignee is to have the benefit 


dereoſ. Pa ſch. 25 El. 5 Co. v5. per curiam. 

3 But though the covenant be for him and his aſſigns, yer if 
e thing done be merely collateral, and no way concerns the 
bing demifed, the covenant ſhall not bind the aſſignee'; as if it 
de build an houſe upon other land of the leſſor, or to pay 2 


""areral ſum, Paſch 25 Eliz. c Co. 15. per curiam. 
Vor. It. RS 


4. But 
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4. But if a man demiſes ſheep, or other perſonal things ſor a 
certain time, and the leſſee covenants for him and his aſſigns, 
at the end.of the term to deliver ſuch ſheep, &c. or the price 
for them, and the leſſee aſſigns them over, the aſſignee ſhal] not 
be bound by the covenant ; 2 it is but a perſonal contract, and 
there is not ſuch privity as between leſſor and leſſee of land, and 
his aſſigns. 5 Co. 16, 17. ies 

5. So if a man leaſes land for years with a ſtock of cattle, and 
the leſſee for him and his aſſigns, covenants to deliver the ſtock 
at the end of the term 5 Co. 17. 

6. If a leſſee for years for himſelf, his executors and admini- 
ſtrators, covenants with his leſſor to leave 15 acres every year 
for paſture aue cultura; and after the leſſee aſſigns, the af. 
ſignee, though not named, muſt perform the covenant, becauſe 
it is ſor the benefit of the eſtate, according to the nature of the 
ſoil ; but a collateral covenant, as to build de n»w», Tc. ſhall not 
bind him, unleſs named. Paſch. 4 Jac. between Cockſon and 
Cock © ro Jar. 125. adjudged. 2 Danv. 239. 

7. An aQtion 11 is ſaid wil) not lie upon an implied covenant 
againſt an executo. Moor 74. 

8. The leſſee covenants to repair during the term, an action 
of covenant lies againſt the aſſi nee of the term, and is not de. 
termined by the death of the leſſee, although he doth not cove- 
nant with the leſſor and his aſſigns. And it was alſo held that the 
breach was well aſſigned, that he permitted the meſſuages to be 
ruinous, without ſaying that he had not repaired them. Moor. 399. 

9. A. brought a writ of covenant againſt B. executor of C. ſet- 
ring forth, that C by indenture had demiſed to A for years; 
that Scar/es one of the defendants entered upon B. for that C was 
only tenant ſor life, remainder to Scarles ; and that Scarles with- 
in the term defeated the eſtate of B. the leſſee by his entry ; and 
it was adjudged that the action would not lie. Moor /74. Swan 
v. Scarles 3 | 

* 10. An action of covenant was brought by the aſſignee againſt 
the lefſze on a leaſe (excepting an entry with liberty to waſh in 
the kitchen, and a paſſage for that purpoſe) for hindering him of 
his paſſage, and it was held to lie. 1 Show. 388. Buſhv. Callis 

11. Though an action will lie by the leſſor againſt the leſſee, 
after an aſſignment for a breach of his covenant, yet it ſeems that 
muſt be upon an expreſs covenant ; for though yielding and paying 
do make a covenant by implication of law, yet it is not ſuch : 
covenant upon which the leſſor may bring an action againſt the 
leſſee after an aſſignment. 1 Sid 447. 1 Sid. 266. 2 Cro. 309. 
Barnard v. Godſcale. | | 

12, But where the action was brought by A. againſt B. as al- 


ſignee of one M upon an indenture, wherein N covenanted to 


pay annually during the term, 20s. to the church-wardens of d. 


Suviours, and to repair, and the breach was aſſigned in both — 
inſtance 
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inſtances and entire damages; the court held, that the aſſignee is 
not chargeable with this covenant of the payment of an annual 
ſum as it is a mere collateral covenant, the judgment was re- 
verſed. 2 Cro, 438. 3 

13. Where it was adjudged that the action would lie againſt an 
executor of a leſſee, who had aſſigned his term upon a covenant, 
not to erect a building upon the premiſſes. Cro. Car. 188, Bat- 
chelor v. Gage. : : 

14. Where it was adjudged to lie _ an aſſignee of part of 
the land upon a covenant to repair. 3 Cro. 222. Congham v. King. 
15. That it lies not * an infant upon indentures of ap- 
prenticeſhip. Gilbert v. Fletcher. Cro. Car. 179. 

16. And a difference is ſaid to be taken between a covenant in 
deed, and a covenant in law; for where it is a covenant raiſed 
implication of law, there after the aſſignment of the leſſee and ac- 
ceptance, no action lies againſt the leſſee, but where it is by an 
expreſs covenant, there it always lies * the leſſee; and if the 
covenant be to repair a houſe, then the ſeſſor hath it in his election 
to ſue the leſſee, or his aſſignee; but if it be a collateral covenant, 
there though it be expreſs, the action only lies againſt the leſſee. 
W. Jones 223. Conan v. Kemiſe, W. e 245. 

17. Where the action hath been held to lie againſt the leſſor, 
and where not. W. Jones 360. Cave v. Brookſby. 
18. Where a man makes a leaſe for life, and after a leaſe ſor 
years, to commence after the leaſe for life, and afterwards ts 
the reverſion in fee, with warranty againſt him and his heirs, 
and aſſigns, and all claiming under them; leſſee for life dies, the 
| age enters, and the leſſee for years enters upon him; ©. whe- 
ther grantee may bring an action againſt the grantor. 2 Roll's 
Rep. 25. Rudge v. Pincombe. 
19. Whether treſpaſs or covenant lies againſt the aſſignee of 
the executor of the lefſee. Latch 98. Liſle v. Martin. 

20. A. made a leaſe for life to B. and covenanted for him and 
his heirs, that he would ſave the leſſee harmleſs from any claiming, 
by, from, or under him; A. died, and his wife brought a writ of 
dower againſt the leſſee, and the leſſee brought an action againſt. 
the heir; and it was adjudged againſt the heir, but otherwiſe would 

t have been if the demandant in dower had been the leffor's mother; 
tor then ſhe did not claim under him. Godb. 333. Anonymus. 

21. Tenant for life of land makes a leaſe and breaks his cove- 
nant, he in reverſion is not chargeable therewith; for here is not 
any warranty, for he in reverſion is not as a grantee or leſſee, but 
aſſignee, to whom this warranty in law cannot extend; but admit 
ine warranty does extend to the leſſee, yet it is now determined with 
the eſtate of tenant for life. 1 Leon. 179. Cheiny v. Langley. 


mainder for life rendering rent, and afterwards acknowl a 
Pate; and after that by indenture bargained and ſold the rever- 
| K 2 


fon. 


22. The defendant being ſeiſed of land in fee, let it tor life, P“ 115 
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ſion, and covenanted with the bargainee, his heirs and aſſigns „that 
it ſhould be diſcharged within two years, of all ſtatutes, charges 
and incumbrances, 2 ting the eſtate for life) the ftatute is ex- Wn 
tended; and thereupon His reverſion and rent was extended, the 
bargainee grants this reverſion to the plaintiff, who, for not diſ- Bl 
charging ot this ſtatute, brings an action of covenant; and all chis 
matter being diſcloſed by the court, it was thereupon demurred; 
the queſtion principally moved was, whether the plaimiff as atlig- 
nee, ſhall have benefit of this covenant made to the bargainee by 
the common law, or by the ſtatute'of 32 H. 8. But becauſe the 
covenant was broken before the plaintitt's purchaſe, the plaintiff 
being then in extent, and fo a thing in action which could not be 
transferred over, it was adjudged for the defendant, that the action 
was not maintainable againſt him; and here the court held clearly, 
that the ſtatute of 32 H. 8. doth not extend to covenants upon ei- 
tates in fee, or in tail, but only to leaſes made for lite, or for years; 
and therefore this aſſignee was out of the ſtatute; but for the 
other matter principally it was adjudged ut ſupra. 1 Cro. 863. 
23. A man made a mortgage for years to A. who, without the 
mortgagor's joining, aſſigned it to B. who aſſigned it to C. under 
whom the plaintiff in ejectment claimed; and it was objected by 
Levinz, that though he admitted, the firſt mortgagee might well 
aſſign without making any entry, or joining the mortgagor, who 
is but tenant at will to the mortgagee, * poſſeſſion, as ſuch, 
is but the poſſeſſion of his mortgagee; yet the aſſignment of the 
firſt mortgagee determined the leaſe at will, and the mortgagor 
thereby became tenant at fufferance, and his continuance in poſ- 
ſeſſion diveſted the term, and turned it to a right, ſo that it could 
not be aſſignable without B.'s entry on the mortgagor's joining; 
that it was at leaſt a diveſting of the term at the election of the 
aſſignee, according to Blunder and Daw's caſe, 1 Cro. 305. and 
B. the aſſignee had made his entry, and brought an ejectment 
| againſt the mortgagor, which admitted his being out of poſſeſſion; 
and they ſhewed the record itſelf, wherein the aſſignee was leſſor 
of the plaintiff; ſed per Holt Ch. Juſt. upon executing the deed of 
mo:tzage, the mortgagor by the covenant to enjoy ull default o 
payment, is tenant at will, and the aſſignments of the mortgage 
could only make the mortgagor tenant at ſufferance; but h's conti 
nuing in poſſeſſion would never make any diſſeiſin, nor diveſting 
of the term; otherwiſe if the mortgagor had died, and his her 
had entered, for the heir was never tenant at will, but his fil 
entry was tortious; or if the mortgagee had entered upon the mort 
gagor, and the mortgagor had re-entered, for the mortgagee s er. 
t'y had been a determination of the will, and che re-entry of tit 
| 3 had been merely tortious. Salk. 2436. 

24. If A. ſeiſed of lands in ſee, conveys it by deed indented u 

B. and covenants with B. his heirs, and alli „to ma e any 
aſſuramce upon requeſt, for the better ſettlement of the land, a 
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and aſter B. conveys it to C. who conveys it to D. and after O. re- 
\uires 4, to make another aſſurance according to the covenant, 
and he refuſes, D. ſhall have an action of covenant in this caſe 
againſt 4. by the common law, as aſſignee to B. Trin. 14 Car. 
B. R between Medalemare and Cccdall, upon a demurrer admitted 
and agreed per curiam; but judgment was given againſt the 
laiatiif for another cauſe, . 1 Rolls Abr. 521, letter K. pl. 6. 

* Other | 
brought. 


Caſes againſt whom this Action may or may not be P& x16 


Hutton 63. Jennings v. Pitman. 

Popham 17 Bret v. Cumber- 
land. 

1 And. 12. Serles v. Stranſham. 

82. Iſted v. Stoneley. 

1 Brownl. 20. Fiſher v. Anneers, 

1 Bul. 281, 282, 283. Attoe v. 


SS CÞ wo; CO V ©” 


1 Leon. 277. Biſhop v. Redman, 
3 Leon. 51. Anonymus. 
2 Keb. 352. Cremer v. Humber- 


ſton. | 
686. Horn v. Chandler. 
3 Keb. 39; Bolton v. Lee. 
1 Keb. 155. Bree v. Curr. 


1 


Hlemings. 
Other Cates where the action hath been held to lie againſt the 
Aſſignee. 
1 Brownl. 19, 20, 10 H. 7. 10. 
5 Co. 16. Dy. 257. Dy. 19, 14. Dy. 114. Bro. Cov. 50. 
| Appel. the Heir. 
Dyer 337. b, Wotton v. Cooke. 
h here it has been held to lie againft Executors. 
Dyer 14. Anonymus. | 
114. Ingery v. Executor Hide. 
324. a, 


324. 
Thirdly, Of the Performance, where it hath been held to be duly 
erformed, and where not. 

1. If che covenant be performed in ſubſtance, and according to 
the intent, it is good, though it differ in words; as when one co- 
venants to deliver the teſtament of the teſtator, and hie delivers 
lilerus ieſtamentarias, and ſo pleads it, yet that is deemed a perform- 
ance becauſe it is the ſubſtance, though it differs in words. 7 E. 
4. 3. 1 Roll's Abr. 424. | 
2. But if a covenant be to withdraw a ſuit, a diſcontinuance is 
no 2 becauſe it differsin ſubſtance, for a retraxit, which 
15 the proper entry, for withdrawing a ſuit operates as a bar to 
another action, but not ſo of a diſcontinuance. 2 Ed. 4. 8. 
3- If the condition or covenant be to affure lands to ſuch a per- 
ſon as the obligee or covenantee ſhall name, and after he aſiures 
this to the obligee or covenantee himſelf, this is a good perſorm- 
ance of the condition or covenant, though it be not alledged that 
the obligee named himſelf; for his acceptance is a nomination of 
aimſelf, 1 Roll's Abr. 424. Houſeye v. Wild. 

4. It a leſſee of an houſe covenants not to let the ſhop, or yard, 
or other Gage belonging to the houſe, to any that ihall ſell coals 
there, and 


terwards the leſſee lets all the houſe to one who ſold 
_ coals, 
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coals, that covenant is broken, becauſe the intent was not 
3 1 Roll's Abr. 427. pl. 7. Chinſby and Bonner v. Lang. 
ey. ' 
5. Where A. covenants to make an aſſurance to B. before ſuch 
a day, at the coſts of B. A. is to have notice what manner of af. 
ſurance he is to make, and the B. 1s to tender ſome ſum of money 
proportionable to the coſts. Moor 454. 

B. Lord of a manor covenanted with his copyholder to aſ- 
ſure to him and his heirs the freehold and inheritance of the copy- 
hold, and the copyholder, in conſideration of the ſame to be per- 
formed, did covenant to pay ſuch a ſum; and it was the opinion 
of the whole court, that the copyholder is not tied ta pay the mo- 
ney before the aſſurance is made, and the covenant performed: 

P* 117 but if the words had been in * conſideration of the ſaid covenant 
to be performed, then he had been bound to pay the money pre- 
ſently, and he muſt have had recourſe to an action of covenant. 2 
Leon. 211, 212. Brocen's caſe. | 
7. Where a man covenants to do all acts for the further affur- 
ance, the party is bound to acknowledge the note of a fine at the 
aſſizes, although there be no writ of covenant depending, Moor 
810. 6 | 
8. If a man hath three daughters, and covenants with F- S. that 
he ſhall have the diſpoſition of the marriage of one ot them, it 
is in che election of the father, of which of his daughters he ſhall 
have the marriage, and he need not deliver either of his daughters 
before he is required; but upon requeſt he is bound to deliver a 
daughter to him; for otherwiſe he could not have the effect of 
the covenant, becauſe perſons could not repair to her while in 
her father's cuſtody. Moor 72, 73. 

9. An action of covenant was brought againſt two, B and (. 
upon an indenture, wherein they covenant artificially to erect a 
houſe; one of them lets judgment go by default, and the other 
pleads that they did artificia ly erect the houſe; and upon iffue 
Joined, it is found for the defendant; no writ of inquiry ſhall i- AW at 
ſue againſt the other defendant, nor ſhall he be charged with any cc 
damages; and it 1s not like the caſe where two covenant to go to 
York, for that muſt be perſonally performed by them both; but 
the performance of one thall work a diſcharge as to both, and ſo 
would it have been if it had been pleaded in that manner. 1 Sid. 
76. Boulter v. Ford. | tir 

10. Upon marriage covenants the caſe was, that H. covenanted nc 
to pay B. his ſon-in-law and daughter 20l. per annum, and the 
queſtion was, if this ſhould be for a year als; or for their lives; 
and adjudged that it ſhall continue for their lives. 1 Sid. 151- 
Hookes v. Swaine. 

11. When a covenant is for the leſſor, to ſave the leſſee harm- 
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leſs and indemnified, and that he ſhall quietly enjoy againſt ſuch an 
a perſon in particular; it ſhall be conſtrued againſt a tortious en- hi 
try. Cro. Eliz, 213. | 


And 
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And if the leſſor enters, it lieth upon a covenant raiſed by im- 


lication of law, that a man ſhall quietly enjoy where there 1s 
only the words demiſit et ad firmam tradidit, but againſt the entry 
of a ſtranger ; it lies not againſt the leſſor without a covenant, 
which is in the nature of an expreſs warranty. Andrew's Caſe 

| of Gray's Inn. Cro. Eliz. 214. 4 
12. Where a covenant ſhall be performed, and ſtill remain good, 
though the eſtate be void. Waller v. the Dean of Norwich. Ow. 

136. 

. 3. A man covenants to grant an advowſon to another, what 
time he has to do it where no time is limited. 3 Bulk. 167. Allen 
v. Wedgwick. | | 

14, Where the covenant was by A. that he ſhould make a leaf: 

to B. or to his aſſigns for three lives as he ſhould name, and B. 

names himſelf and two others; A. refuſes, and upon an action up- 

on this covenant it was held, that A. had his election to make it to 

B. or to his aſſigns for three lives. 2 Bulſt. 168. 

15. Where A. covenants with B. to pull down three meſſuages, 
and to build in the ſame place three ſubſtantial houſes, and that he 
would, during all that time, well and ſufficiently repair all the 
houſes ſo agreed to be built, and alſo all, and every bh ſewers, 

&c. and the ſaid demiſed premiſſes, and the houſes and buildings 

thereupon to be erected and built, and every of them would leave 

well repaired ; and the defendant built four houſes, it was held 
that the covenant extended to his repairing the fourth houſe, by 

_ Judges againſt one. 2 Ven. 128. ſe v. Cale. 3 Lev. 

264. 

16. Where a covenant is to make a further aſſurance, Q. whe- 
ther he is not obliged to make it with uſual covenants, 1 Sid: 467. 
Dy. 262. b. 2 Cro. 115; 2 Roll's Rep. 191, Raym. 190. 2 
Keb. 685. 1 Roll's Abr. 423. Yel.45. 1 Leon. 29. 

* 17. If a man covenants that his ſon, then infra Annos nubiles, P* 118 
ſhall marry the daughter of J. S. and he does marry her, and after 
at the age of conſent, the ſon diſagrees to the marriage, yet is the 
covenant performed. Fenner's caſe, Owen 25. 
What wil excuſe the Performance of a Covenant, are the Acts of 

God, or the Acts of the Party. 
1 Of the Acts of God. 

' 1. If a man covenants to do a certain thing, before a certain 
ume, though it become impoſſible by the act of God, yet this ſhall 
not excuſe him, foraſmuch as he preciſely bound himſelf to do it. 
Koll's Abr. 450. pl. 8. 

2. If a man covenants to deliver 2 at London, and the boat 


is over-turned by — yet this ſhall not excuſe him. Thomp- 
lon v. Miles. 1 Rolls fol. 450. pl. . | 


3. Yet if a man covenants to build a houſe before ſuch a day, 
and afterwards the plague is there before the day this ſhall excuſe 
him from the breach of the covenant for not doing it before that 


day; 
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day; for the law will not compel him to venture his life, but he 
0 to do it in a convenient time after. 1 Roll's Abr. 450. 
pl. 10. 
N 4. And this difference hath been taken where the law creates a 
duy or charge, and che party is diſabled to perform it without 
any default in him; as in the caſe of Waſle, where the houle is 
deitroyed by a tempeit, Hut when the party by his own contract 
or covenant creates the duiy or charge upon himſelf it is others ite; 
as it a leſſee is bound to repair, though the houſe be burned donn 
by lightning he muſt repair it. Allen 27. 
_ 5. It 4. covenants that his ſon thall marry B.'s daughter, if the 
daughter retuſeth, yet the covenant is broken, for the daughter 1sa 
ſtranger, and B. hath taken it upon him that his fon marry 
her. Ferk. 750, 
6. Where a leaſe for years was made, and the leſſee covenants 
to defend the land from the water which ſurrounds it, upon the 
penalty of 10l. it by a tudden flood the banks are deitroyed, he 
mult repair them again, becauſe of his covenant, but he is ex- 
cuſed from the — becauſe it was the act of God. Dyer zz. 


Anonymous. 
2. Of the Acts of che Party. 
1. If leſſee for years covenants to convey che water which ſands 
00 the land before ſuch a day, and after the leſſor enters belore 
ze day, and. continues there till che day paſt, yet this thall not 
excuſe che performance of the covenant, for that is collateral to 
the land. Hill. 37 El. B. R. 1 Roll's Abr. 453. 

2. If a man covenants with me to collect my rents in ſuch a town, 
and I interrupt him, this ſhall not excuſe the covenant. H. 3) 
El. B. R. 1 

3. If leſſee for years of an houſe covenants to repair, and to 
leave it in as good plight as he found it; and afterwards, certain 
ſparks of fire come out of the chimney ot the leſſor into his houſe 
near adjoining, by which the lefice's houſe is burnt down, this 
ſhall excuſe. the pertormance of the coverant, ſo that he is not 
bound to re-edify it, becauſe it came by the act of the leſſor hia- 
ſelf. Rolle Abr. 454: 

4. If the thing io be performed by the covenant may not be per 
formed without the preſence of the covenantee, there his abſence 
ſhall excuſe the performance. 1 Roll's Abr. 457, As if the co- 
venant be to make a feoffment to the obligee. 

P“ 119 . It a man be bound to B. chat J. S. ſhall marry Fane E. 
| before ſuch a day, and before the day B. marries her himielf, kere- 
by the covenant is diſcharged. 1, Inſt; 206. | 

6. A man covenants. to enſeoff the covenantee before ſuch a Cay, 
and after, and before the day, the covenantee difſeiſcth the cot: 
nantor, and keeps it with force and arms till after the day, ſo that 
the covenantor cannot enter, this ſhall excuſe the performance 
8 Rep. 92. Frances's caſe. 


7. It 
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5. If a leſſee for years covenants to relinquiſh part of the land 
4 che end of the term, fallowed, and fit for wheat, proviio the 
DS |c{icc upon ſuch warning, may turrender and depart at any icaft of 

.und, at any ume winn the term 01 pertorming ihe cove- 
nants; if he after Warning ſurrender, and doch not leave che land 
fallou eu, he hach ſorieited his covenant; for che acceptance of 
this ſlur render doth not diſpenſe with the covenant in as much as 
by che covenant he is i accept it. Moyle v. Auſtin, 1 Reus 


Abr. 455 


125. Carter v. booth. 


6 Rep. 30. 1 Inſtit. 208. 

Cro. Eliz. 298. Popham 198. | 
1 Koll's Abr. 4.36. lever C. pl. 3. 

1 Rolls Abr. 441. letter L. pl. 2. 

1 Koll's Abr. 440. 

See other Cates where Covenams 


1 Leon. 29. Alington v. Bale. 
124. Cater v. Booth. 
3 Leon. 1, 2. Anonymus. 
4 Leon. 187. Anonymus. 
18 Ed. 4. 20. b. 
ar Abr. 427. pl. 4. Core's | 
c 


cdaſe. 
Hardr. pl. 69. Conſtable v. Clo- 
| _— 


3 Leon, I 


Keb. 232. Anonymus. 

Keb. 68 1. Eliz. v. Roberts. 

843. Selby v. Walker. 

Yelv. 37. Sheeton v. Cuſhe. | 

Iyer 108, b. f 

Dyer 338. Wotton v. Cooke. 

1 Roll's Abr. 459, 460, Sir John 
Spencer's caſe. 

Ibm. 460. Chapman v. Chap- 
man, 


le 31. Cro. Eliz. 136. 
I Lev, 185. 
Keb. 155. 1 Lev. 47. 


| page 1. | 1 Roll's Abr. 4 
Where Notice and Requeſt hath been held N , and where 


not. 


8. W necher on a covenant to do a thing, and no time is linuted, 
the party ought to do it in a convenient ume, or at any time dur- 
ing his Ute, or whether to be haſtened by a requeſt. 1 Leon. 124, 


Other Caſes relating to the Time when a Covenant is to be per- 
tormed. 


15 Ed. 4. 30. 6 Rep. zo. 

1 Inſtit. 208. a. Cro. Eliz, 798. 
Noſe v. Bacon. | 

1 Koll's Abr. 438. letter Q. 

2 Co. Manter's cafe. 

are ſaid to be well performed, 


and where not. 


1 Roll's Abr. 425. Shan v. Belby. 
1 Leon. 52, Leigh v. Hanmer. 
i Brownl, 21. Bright v. Cooper. 
2 Lev. 67. 

1 Lev. 293. Beavy v. Turner. 
2 Mod. 138. 

1 Mod, 223. 

1 Leon. 130. 

Dyer 122. 


6. | 


Godb. 445. Jones 314. 
I Roll's Wo ö — v. Car- 
ter. 
441. Pierpoint v. 
Thunibley. 1 
Ibm. Somes v. Squibb. 
NE wo, 44, 45. Pudſey v. Newſ- 


Moore 682. 1 Brownl. 84. 

T. Jones 195. Natty. Aſnton. 

1 Lut. 308. 

Cro. Eliz. 62. Gallies v. Bud- 
bury. 


o. Jac. 390. Palmer 532. 


3 Mod. 
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3 Mod. 295. Harriſon v. Hay- | butt. | 
ward. n 248, 249. Sims, 
1 Roll's Abr. 443. Halſted's | Smith. 
. caſe. 1 Keb. 681. Eli v Roberts, 
2 Roll's Abr. 250. Smith v. Gar- | 


px * Fourthly, Where Covenants have been adjudged to be ſuſpendel. WM 
285 | = extinguiſhed, or otherwiſe diſcharged. 1 


1. A man covenants with his intended wife to give her leave v 
diſpoſe of fo much by her will, and then they inter-marry ; the 
huſband having given a bond to a third perfon for the performan« Wl 
of the covenant; after the death of the wife, the huſband is ſued os 
upon the bond, for not permitting her to make her will. It wa ra. 
inſiſted that the covenant was diſcharged, but there is no determi i 
nation. See Hob. 216. in the caſe of Smith and Stafford. 

2. A. makes a leaſe for years to B. by deed, and covenantel 
that B. the leſſee and his aſl s ſhould quietly enjoy, &c. the le. 
fee aſſigns over his term, and a ſtranger enters upon the aſſigne 
the affignee takes 40l. in ſatisfaction of his being ejected of the 
aſſignor, and afterwards brings an action of covenant againſt the 
executor of the leſſor. The defendant pleads the acceptance « 
the 4ol. it was held to be no bar; for here is a double covenant, 
one of the leſſor, and the other of the affignor, and therefore tv! ent 


aſſignee might have two actions, and the acceptance of the . fen 
did not deſtroy his right of action againſt the executor of the E. er 
: ior; and it was ſaid, that if a lefice for years aſſigns over his tem or 


the leſſor having accepted rent of the aſſignee, he cannot demand ende 
the rent of the Teſſee, but he may ſue upon other covenants. Sd 
300. Whitway v. Pinſent. | 

3. Whether a bare entry without ſhewing diſſeiſin or expulſion, 
will ſuſpend a covenant to pay a rent-charge. 2 Show. 33; 


Fountain v. Gnavers. ltere 
4. A covenant for payment of money at a future day, the & $ YOU 
fendant pleads a releaſe made before that day, of all debts, dus, ſenan 
actions, and cauſes of action, writings obligatory, &c. It wa ſſee 
adjudged, That the releaſe of all writings obligatory, did not eaſe. 
leaſe covenants not broken, for that is releaſeable only by ſpect! here 
name; and although a covenant be a writing obligatory, yet ! oid | 
hath a particular ſignification; as when we 12 per ſcript or w. 
obligetorium, it means no more than a bond, and demands will 10 law 
reach it, for that will not releaſe a rent before it is due. 2 Show hen 
99. Carthage V. Manley. ets : : Doug! 
5. A. ſets ſorth, that the queen by letters patent granted a licen bat 1 

to him and his aſſigns, to import Span'/h wool, and that he by ir tis 
denture granted to > the defendant, and R. NM. the ſaid licen e fo lo, 
eight years; in conſideration whereof, B, covenanted to y4 F 


100]. per annum, and further, that every year at Lady- * 
U 
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thin 20 days, after, B. ſhould make a new bond for the payment 

f the 100]. the next year, and aſſigns a breach for not payment 

f 501. and for not entering into a bond; the defendant pleads, that 
ere is a proviſo in the indenture, that if the defendant every year 
id not make a bond, or failed in payment of the money at the 
ay, that then the indenture, and every clauſe, &c. ſhall be void. 
wv it was held, that this did not ſo make the indenture /. facto 
„id, as that A. could not bring an action of covenant broken be- 
Dre this breach, but only had relation to future breaches, ſo that 

e covenants ſhould have no effect. Cro. Eliz. 77. Nuns v. 


ee. 
6. Where a covenant was —＋ 8 * C. and Fen that A. 
hould pay eight pounds yearly to C. and to a ſtranger, this ſtran 
| amel Z. . ho releaſe this ayment; and — queſtion — 
yhether by this releaſe made by the huſband of the ſtranger, who 
had an intereſt in the money, B. ſhall be diſcharged of this cove- 
ant; and it was held that it did not. 2 Bulſt. 30, 31. Inick and 
arris v. Ludburrow. | | 
7. Where covenants are diſcharged by eviction. Yelv. 22, 23. P* 121 
8. It is generally ſaid that covenants made in a void deed are 
od; ſo it is held in Sopram and Skurrey's caſe, Yelverton 18. 
here the declaration did not expreſs that Z. had demiſed the 
ouſe; and if there be no demiſe, there is no term, and the in- 
lenture being ſealed on the part of the leſſee, and not on the yore 
ff the leſſor, it operates to no purpoſe, neither in reſpect of the 
tereſt, nor in reſpect of the covenants, for the covenants depend 
pon the leaſe; and if ſuch a leaſe be made, and afterwards ſur- 
ndered, all the covenants and bonds for the performance thereof 
re e inſtanti void alſo. ' | 
9. But upon a void leaſe the covenants are ſaid to be void in 
apenhurſt's caſe, 1 Keb. 131, 164, 182. But Q. if that caſe be 
aw, for in Owen 136. it is ſaid, if the covenant depends on the 
ntereſt of a leaſe, as a covenant to pay rent is void, if the leaſe 
void. But where the covenant is for a thing collateral as a co- 
enant, that the leſſor is owner at the time of the leaſe, or that the 
ſſee ſhall quietly enjoy; theſe covenants being collateral to the 
ale and intereſt are good, though the leaſe be void. So where 
here is a covenant to ſave the plaintiff harmleſs againſt L. in a 
oid leaſe, and the leſſee is diſturbed by L. the covenant is good; 
or when an eſtate is created, in which there is a covenant implied 
u, there if the eftate be void, the covenant is void alſo. But 
en there is an expreſs covenant in the deed, it is otherwiſe, 
houh the leaſe be void or voidable; as if the leſſor covenants 
hat the lefſee ſhall enjoy during the term, and the leſſee reſigns, 
tis the covenant good, thou 5 the term be gone. Owen 436. 
10. Where A. leaſes by deed to M. for ten years, and M. co- 
nants at the end of the term to leave four acres of the land fal- 
wed and ploughed, and in it alſo there was a proviſo, That if 
. miſlikes his bargain, that upon a year's warning he may _ 
render 
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render his eftate, and M. ſurrendered, but had not left any fal 
lowed; it was adjudged, that the acceptance of that ſurrender hal 
not diſpenſed with the covenant. Noy 18, Auſtin v. Moyle, 1 
Leon. 179. Cheney v. Langley. | - 

11. Where a parſon makes a leaſe for years, in which there an 
diverſe covenants, and after he becomes non-refident, by which the MW 
indenture became void; yet the parſon may maintain an action of 
covenant broken before his non-refidency. Cro. Elis. 244. 

12. Where the mayor and citizens of £,ndn covenanted to fini 
eight men to grind every day in Þr:dewel/ mill, which. they let v Wl 
the defendant, and agreed, That if they failed therein, the defend 
ant pulled down the cora-null, and made it an horſe. mill, aud i 
ae. now deduct ſo much out of his rent, as he ought to be a Wil 

' lowed for the eight men; but all the court held, that by the al, 
teration of that mill in this manner, the leſſors are diſcharged d 


their covenant; and that this converſion is a waſte, although 1 
were for the leſſor's advantage, and ſo it is to convert a corn- ail ¶ dit 
to a fulling-mill. 2 Cro. 182. be 
13. Where the heir of a grantor of an advow ſon tortiouſly p ] 
ſented to the church, the anceſtor having covenanted, that the Wi . 
tor from time to time ſhall make good the grant of the pw : que 
entation, from all incumbrances made, or to be made by him aid : tha 
his heirs; this tortious preſentation was adjudged no breach; bu e 
if it had been that he thould peaceably enjoy, a tortious diſu. b 
bance had been a breach. Winch 25. Dr. Hunt v. Allen. _ 
14. Where the leſſor covenants that the leflee Ihall peach "is 
enjoy the land, the tortious entry of the leflor is a breach; ſo: Wy © 
is ſald if the word peaceably had not been there, Hob. 49. er 
where it is that he ſhall enjoy peaceably without any lawful inp» WW ©" 
diment, ſuit, diſturbance, &c. a tortious taking of the profits !7 for 
the leſſor is ſaid to be no breach, becauſe of the words /awfu i de 
P* 1 22 diment, Sc. and the leſſor is a treſpaſſor. 1 Roll's Abr. 4% nu 
But a tortious entry and ouſter is faid to be a breach. Cate: ban 
Brookiby, Ibm. | I” 
3 ur 
Fifthly, When a Covenant ſhall be conſtrued to be broken. — | 

1. Though the covenantor performs the letter of the covena barg 
my if he does any act to defeat the intent or uſe of the core! 
e is guilty of a breach. Eg” wad 
2. As Where A. covenants that B. ſhall have his grains, that 4 9. 
who is a brewer ſhall make; and he delivers him all his gras 4 * 
but delivers them mixed with hops, whereby they become 0! Y 6g 
ſ:rvice to B. this ſhall be conſtrued a breach of the covenan, * "ka 
not being performed according to the intention of the ary 


Aud ſo it is if A. covenants with B. that he will leave all the ur 
ber upon the ground at the end of the term, and A. cuts it wn 
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is a breach, though he does not carry it away. Skinner 39, 40. 
Anonymus. T. Jones 191. 2585 

3. On a feoffment, huſband and wife covenant that they are 
ble, and may grant, and will make farther aſſurance if required 
vithin ſeven years; the wife was an infant at the time of the co- 
xant, and dies within ſeven years; her nonage is a breach of the 
ovenant as to the ability to grant, but not as to the making of a 
urther aſſurance. Skin. 42. Nath v. Aſhton. 

4. An action of covenant was brought by the aſſignee of a term 
againſt the firſt leſſee, in which he covenants, that the plaintiff 
ſhall be free from all incumbrances, and be ſaved harmleſs, and 
indemnified from all arrears of rent; and a breach was laid, that 
Cal. tor rent was in arrear, the plaintiff does not here ſhew he is 
damnified; for till an action is brought, or diſt efs made, or other 
damage accrued, he 1s not Jamnifie? : and it is not like to a con- 
dition of a bond broken; for there is a damage immediately by 
4 2 wy being ſubject to the penalty. Skinner 397. Griffin v. 

arriſon. 


& 

he 5. Where there is a covenant to make an aſſurance upon re- 
» queſt, if there be a grant made to a ſtranger before the requeſt, 
nd that is a breach of the covenant. Moor 452. 

w 6. If the leſſee occupies land excepted in his leaſe, that is not 


a breach of the covenant. Moor 55 3. 

7. A ſuit in chancery is not a breach of covenant, for permit- 
ting to enjoy without diſturbance. Moor 859. Brownl. 23, 
8. Where a man ſells land, and covenants to ſave the vendee 
harmleſs, upon requeſt in that caſe, if the land be extended before 
any requeſt by force of a ſtatute, there the covenant is not broken; 
for now the covenant is become impoſſible by the negligence of 

e 


r 


„dhe covenantee, for he cannot ſave him harmleſs, becauſe he was 
124 AY 20 jured before any requeſt. And it is ſaid, that where there is a 
ie t. bargain and ſale of a manor, with an advowſon appendant, and a 


covenant to ſave harmleſs from all incumbrances; now if the 

church becomes void, and another preſents by ſorce of a grant of 

the next avoidance, before the contract made with the bargainee, 

and the clerk was preſented, inſtituted and inducted, and then the 

au bergainor is required to ſave the bargainee harmleſs; it was ad- 

_—_ judged that the covenant was not broken, becauſe the requeſt was 
not made before the church became ſull. Moor 189. 


14 9. 4. enters into articles with B. to pay 110l. at a certain day 
ral io come, and B. articles, that upon the receipt of the 110l. he 
of nou give A. an acquittance, and would alſo enter into a bond 
. r 4001. to ſave him harmleſs from all claims of certain lands; 
arid breach aſſigned that A. tendercd the 1 10l. to B. at the day, but B. 
e Us refuſed to receive it, and to give him an acquittance, and alſo to 
dow enter into the bond; after a verdict it 424 that there is no 


breach of covenant alledged whereupon to ground an action; for 
the articles expreſs, that upon the receipt of the 110l. the 


defendant 


P* 123 
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defendant ſhould give the acquittance and enter into a bond; and 
the breach alledged is, that the plaintiff tendered the 1 1ol. at the 
day, and the defendant refuſed to receive it, and had not ſealed 
the acquittance, nor entered into the bond; and it may be it wa 


the intent of the parties, that it ſhould be in the election of the 


defendant, either to receive the 110l. or not to receive it; and the 
plaintiff is not prejudiced by the defendant's not receiving it; for 


if he ſhould ſue for the 1101. the tender and refuſal may be plead- 


ed. Stile 481. London v. Craven. 

10. The covenant wherein the breach was affigned was, That 
he fhruld make ſuch an aſſurance as his counſel ſh ul demiſe of an 
annuity 4 20]. and alledged for breach, that his counſel deviſed 
that he ſhould bind himſelf, and his heirs, by an obligation, for 
the payment of this annuity yearly ; which he had not done; and 
iſſue being joined thereupon, after a verdict it was moved in arreſt 
of judgment, that this was not within the covenant, and fo no 
breach; for it is not any aſſurance of the annuity. Popham: If 
a man covenants to make ſuch an aſſurance of the manor of D. as 
his counſel ſhall deviſe, and the counſel deviſeth an obligation, or 
a ſtatute to be made, for the peaceable enjoyment thereof, he is 
not bound to make it; (guad curia canceſſit) but if the covenant 
were to do ſuch act or acts for the aſſurance of the manor of D. 
as his counſel ſhall deviſe, and they deviſe a ſtatute for the peace- 
able enjoyment thereof, he is bound to do it. It was alſo moved, 
that this was not within the covenant, becauſe the deviſe was, that 
he ſhould bind him and his heirs, and there is not any word inthe 
covenant that the heir ſhould be obliged; wherefore, &c. But 
the court gave not any anſwer thereto; and it was ended by arbi. 
trement. 1 Cro. 370, 1. 

11. B. covenants that he was ſeiſed of Black-acre in fee-fimple, 
where in truth it was copyhold land in fee, according to the cuſ. 
tom; it was held by the court, the covenant is not broken, and 
the Jury ſhall give damages in their conſciences according to that 
rate; that the county values fee-fimple land more than copyhold 
land. Noy 142. : 

12. Covenant againſt the Lady Swinnertm, executrix of Sir 
F.hn Swinnertn. e plaintiff counts, that Sir hn Swinnert'n, 

in 8 Jac. let unto him the manor of Birch-hall in Eſſex, ſor 21 
years, and covenanted, that the plaintiff ſhould, without let or 
diſturbance of him, his heirs or aſſigns, or of any other perſon, 
by or through his means, title or procurement, and ſhews {or 
breach, that in 5 Jac. the Lord P»ters by fine granted that land to 
the ſaid Sir hm Swinnertmn, and to this defendant his fence, and 
to the heirs of the ſaid Sir I hn Swinnert;n; and that this fine 
was ſo levied by the means and procurement of the ſaid Sir J. 
Swwinnerton; and that afterwards he made that leaſe in 8 Jac. to 
the plaintiff, who entered; and afterwards Sir Fn Stimme ft 
made the defendant his executrix, and died, and the — 
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ouſted him, and ſo ſhe hath broken the covenant, &c. It was 
thereupon demurred and objected, that this title which the feme 
Claims, is not by any title or means derived from Sir Tun Swin- 
xertm, nor by his conveyance, but by the Lord P.ters; ſo as ſhe 
hath the eftate immediately from him, and the ſurviving ſhall 
plead it as an immediate eſtate to herſelf; and this covenant doth 
not extend to titles paramount the Baron, but to titles derived 
under him, and after his eſtate created; vid. 14 E. 4. 1. Dyer 
153. where it was held, that the ſurvivor ſhall plead an eſtate 
made unto himſelf only, 26 H. 8. 3. 22 H. 6. 52: Dyer 42. 
But all the court held, -that in regard there was an averment, al- 
though ſhe claims by the conuzor, yet ſhe is in, and claims by the 
means of her Baron the leſſor; for if the Baron had not procur- 


ed the fine, ſhe would not have had any eftate, and theretore the P* 1 24 


is within the covenaht; a perſon who claims by his means, al- 
though ſhe claims by rule 1 ſrom another, and there was 
not any diſturbance 5 his procurement, becauſe it was after his 
death; wherefore it was adjudged for the plaintiff, 2 Cro. 657. 
2 Roll's Rep. 286. 

13. A. covenants with B. that before Eafter next, he would 
make a good, ſure, ſufficient and lawful eſtate in ſee- ſimple, of 
the manor of D. diſcharged from all grants, bargains, ſales and 
incumbrances; if he makes a leaſe for years under the accuſtomed 
Rent, Q. If it be a breach of the covenant. Dyer 139. 4. 

14. If A. covenants for quiet enjoyment againſt all perſons 
claiming under him, and A. recovers a jointure or her dower, that 
is a breach. Palmer 339, 340. 

15. Where A leſſee lets an under leaſe of part of thoſe lands 
to B. and covenants for his quiet enjoyment, if the original leffor 
enters for non payment of rent, this is a breach of A's covenant 
with his leſſee. 1 Bulft. 18. Stevenſon v. Powell. 

16. A leſſee for years under a tenant for another's life, having 
made a leaſe at will upon the death of tenan pu auter vie, grants 
the eftate for the remaining lives, and covenants that he had power 
ſo to do; the eſtate being ia him by way of occup-ncy, and to 
make a further affurance, and that he ſhould enjoy quietly, the 
leſſee at will being the occupant ; whether by this the covenant is 
© broken or not. 2 Bulſt. 11, 12, 13. Chamberlain v. Ewer. 

17. A. covenants, that he or his ſon Richard, or either of them 
[tall work with B. the plaintiff, at the grinding and "3. alles 


or flalſes, the plaintiff paying to each of them ſo much; B. alledges 

« breach, that he requeſted Richard, and tendered to him ſo much, 
ce. and he refuſed to work; the objection was, that the requeſt 
v3 made to Richard, who was a ftranger to the deed, without 
17 notice to the court; held that the word either ſhall be taken 
puoſt beneficially for A. and that Richard's refuſing vas a breach 
: the covenant. 2 Sid. 107. | 


18. R 
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18. Fer Holt Ch. Juſtice, where ſeveral lands are charged with {MM 


a rent- charge, and the owner of theſe lands makes a leaſe thereof, 
and covenants with the leſſee to ſave him harmleſs, &c. and after- 
wards the leſſee pays the rent to the grantee of the rent-charge 


voluntarily, and without compulſion, in ſuch caſe he pays it u 4 


his own wrong, and muſt pay it again to the leffor ; but if he is 


diſtrained for the rent-charge, and his goods taken, this is a breach 1 


of the covenant, and not before; and the leſſee muſt not alledge 
e that he was compelled to pay the rent, but muſt ſhey 
ow. 3 Salk. 109. 

19. Where the Lord Rin did covenant, that certain lands con- 
veyed to the plaintiff for her jointure are of the value of 1000l, 
per annum, and fo ſhall continue notwithſtanding any act done, 
or to be done by him; and the action was bro 4 or that the 
lands were not of the yearly value of 1000]. _ it was adjudged 
againſt the plaintiff, for the words (uιν¹¾α ii tanding an of ) ex- 
rend as = to the time of the covenant made as to the time fu- 
ture; aad though they were not then of that value, the covenant 


was not broken, except ſome act done by him were the cauſe of I 


it. 1 Cro. 42, 43. 

20. Tenant for another's life made a leaſe for twenty-one year: 
by indenture, and covenanted, that he had not done any act to 
prejudice the ſaid leaſe, but that the plaintiff ſhould enjoy it 
againſt all perſons; tenant for life dies, and the leſſor enters, th: 
leſſee brings an action of covenant againſt the executor; and it 
was adjudged that it lay not, for the laſt words, but that he ſhall 
eng,y it againſt all perſons, refer to the firſt words, viz. for any ad 
done by him, Sc. and ſo the covenant is not broken. 1 Cro. 615, 

* 21. Where the leſſor for years covenants, that the leſſee jhall 
_ enjoy, &c. upon whom a ſtranger entered, and ouſted him. 

h. Juſtice Rolls hed, that the covenant in this caſe was broken, 
though it be a ſtranger that entered, and ouſted the leſſee 2nd 
this difference was taken, where a ſtranger enters upon the leſſee, 
and commits a treſpaſs, and where he enters and oufts the leſſee. 
Stile 67. Anonymus. | 

22. Where a covenant is to pay rent at the two moſt uſul 
ſeaſts, viz. Midſummer and Lady-day, or within fourteen days af 
ter, the firſt payment to be made at Chriſtmas; the breach is 10! 
well aſſigned for not paying the rent at Chriffmas-day, but it ought 
to be for not paying it at Chrifmas, nor within fourteen dan 
after. 1 Show. 77. Anonymus. | 

23. Where there was 1 covenant to repair, and tht 
breach aſſigned was, that the houſe ſell to the ground ſuch a da. 
the defendant pleads, that it was true, the houſe was burned dont 
by caſualty ſuch a day, and that the plaintiff entered the nes! 
day and evicted him, whereby he could not repair it; it was hes 
that the action was attached, and that the“ entry therefore could 
not be any ſuſpenſion. 2 Show. 401. 403. Pool v. Archer. 
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24. See the caſe of Creſſer v. Voung, where it was upon a bond 


r the performance of covenants, and the defendant after Oyer 
of the deed pleads performance generally, and the plaintiff replies 
entry and expulſion; and after a verdict for the plaintiff, it was 
moved in arreſt of judgment, that here the breach is not well 
ffigned, for that the plaintiff had not ſet forth a title in the de- 
endant, and by conſequence his entry was tortious, and he a 
treſpaſſor, and that there no action of covenant would lie. But 
the court held it was a difference always conſtantly allowed, where 
the breach is aſſigned in the entry of a ſtranger, there the plaintiff 


Ne ought to ſhew a title in the ſtranger; otherwiſe where the breach 
ol is alledged in the entry of the leſſor himſelf; and that the words 


lawful mcumbrances would make no difference; and the court 
would not drive the plaintiff to his action of treſpaſs, when by 
the general implied covenant in law, he had engaged no way to 
avoid his own deed, either by a rightful or tortious entry. 2 
Show. 427- 

25. A man covenants that he hath good right to grant the ma- 
nor of Dale by him granted, in which he had no right; whether 
by this the covenant is broken or not. 2 Brownl. 12. 

26. Where there is a covenant to leave the premiſſes in as good 

light as they were at the commencement of the leaſe, and the 
E ee cuts down a tree, the leſſor ſhall not ſtay till the end of the 
term before he brings his action, but ſhall have it immediately. 
Waters v. Mountague, Godb. 335. 

27. Where A. covenants with B. to cauſe a ſtatute to be can- 
of celled, and the ſame to be vacated upon payment of 10l. betore 
15. ſuch a day, and at the day he tendered the ſtatute to be cancelled; 
hall but before that day the defendant had ſued out an execution upon 


im that ſtatute; and if the ſuing out an execution before the day be 
ken, a breach of the covenant was the queſtion; and it was adjudged 
and that it was. Robinſon v. Aunts, 1 Sid. 48. 

flee 28, Where the leflee of a mill covenants to relinquiſh at the 
flee, end of the term, as good mill-ſtones as were then there at the 


commencement of the term, or to give ſatisfaction for ſo much 
ifual is they ſhould be worſe, according to the judgment of two indit. 
s al. lerent perſons, who ſhould ſee the ſame; although thoſe two per. 
got ons ſhould not agree upon the vilue, yet if the leſſee does not ſa- 
ght usy the leſſor for ſo much as the mill- ſtones were worſe, the co- 
dan \crant is broken. 1 Lut. 688. Studhelme v. Morriſon. 


* 29. If one is obliged to pay 10l. or ſo much as J. S. ſhall P* 126 


d the «ppoint, and . S. does not appoint any ſum, the 10l. muſt be 


dar; paid, otherwiſe it is a breach. Lut. 694- | 
donn 39. So if one is obliged to make a leaſe to J. S. before Mi- 


next chaclmas, or to pay 1001. if N. S. dies beſore Mi „the co- 
1 *nantor muſt pay the 100l. Lut. 694. e 
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Oven 100. Fofter v. Wilſon. | Godb. 113, Wood v. Aſh, 


" emvenant, but an action ot tre/pa/s in the caſe. 1 Saund. 321, 3** 


Readings and Obſervations 
See other Caſes where Covenants may be held to be broken. 


1 Bul. 4. Proctor v. Johnſon. | 1 Leon. 93. Hamington v. Ry. 


90. Goldney v. Curtis. der. 
2 Bul. 93, 94, 95, 96. Freeman | 3 Leon. 44. Anonymus. 
v. Shcene. 1 Leon. 324, 325. Foſter v. Wil. 
2 Bul. 115. Reve v. Harris. ſon. 


3 Bul. 204, 205. Iiſdall v. Ef- | 3 Leon. 44. — 
lex. 71. Anonymus. 
169, 170. Allen v. Wedge- 61. Anonymus. 


wick. Popham 146. Talbot v. Lacen. 
Godb. 45. Cod v. Winch's caſe. 


Sixthly, Of che Action where it lies, and where it hath been ad- 
judged well brought, and where not, in Regard to the Manner, 


1iine or Place. 


1. Where the plaintiff demiſed and granted to the defendant a 
meſſuage, and a piece of land, (except a ſmall piece land mn 
which a pump ſt au) but demiſed to the plaintiff the uſe of the n 

ump in common, with other tenants; and the plaintiff afligns a 6 
reach, that the plaintiff permitted the pump to be broken Ks 
and deſtroyed, and 1o let it remain; whereby the plaintiff could 


not have the uſe of the pump purſuant to the indenture. It wa io 
adjudged upon a writ of error, that the action did not lie; and ca 
the judgment was reverſed upon a writ of error for the reaſon fi 

Twiſden, that there is no tmisfeaſance in the defendant, and no. der 


thing done by him to obſtruct the plaintiff from the uſe of the 

ump; as if I grant lo @ mum u way over my land, I ſhall not l ſel; 
3 6% repair this way. And in this caſe of the pump, the plain inn 
tiff might have repaired the pump, although the ſoil itſell, or 
the pump be not granted to the plaintiff, yet by the grant of the 
uſe of the pump, the law gives him that liberty; ſo if a ma the 
on me leave to lay leaden pipes in his land, I may enter and dy ble 
the land to amend the-pipes, although the ſoil be another's. But | 
if I lend another a piece ot plate, and covenant by deed, that the the; 
party to whom it is lent ſhal! have the uſe of it ſo long, if th 

late be worn by the ordinary uſe without any default, he fhal the x 
e no action of covenant againft me. And this is not like v hang 
the caſe of a way, Mh ech if I grant a way or water-courſe, ale 10 
voluntarily ſtop it, an action will lie againſt me; or if a mn woo 
grants eſtovers and deſtroys the wood; in ſuch caſes the pan! 
| Had may heve an action. And Twiſden ſaid, that if the le 
or enters uron the land, and cuts down the trees, whereby the 
leſſee loſt the lops and tops, the proper action is not an action d 


Ponifret v. Rycroft, and the caſes relative to this — 1 
ä ollos: 
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follow : 4 Co. 19. 2 Roll's Rep. 399, Palmer 188. Ow. 104, 
105. 1 Mad 113. 2 Leon. 104. 4 Co. 80. Yelv. 175. Cro. Fl. 
64 Co. Jac. 121. Popham 151. Moor 644. 11 Co. 52. 2 Roll's 
Rep. 143, 182. 1 Ven. 26, 44 8 e 7 en 
2. By indeature D. leaſes a houſe excepting.two rooms and free 
paſſage to them; the leſſee aſſigns, and the aſſignee diſturbs, the 


brought an action of covenant, and the court held, that the action 
lies. The diverfity is this; if the diſturbance had been in the 
chamber, tis plain then no action of covenant would have lain, 
becauſe it was excepted, and ſo not demiſed; alter, where the 
leſſee agrees to let the leſſor have a * of the demiſed pre- 
miſſes, as a way, common, or other profit apprendre; in ſueh caſe 
covenant lies for the diſturbance. Vide 3 Gro. 657. Mod. 553. 
and this covenant goes with the tenement, and binds the aflignee. 
Judgment pro guer . 1 Salk. 196, 

3- Where the agreement is thus, tis agreed that A. ſhall pay to 
B. 70ol. for the land in D. this amounts to a covenant to convey 
the land, and an action lies. Pordage v. Cole, 1 Lev. 274. 

4. It lies upon a cinceſſit of a term in a fine, although there be 
no deed, and that likewiſe againſt a feme covert. otton v. 
Heale, 1 Lev. 301. | 

5. A. tenant tor life made a leafe for years to B. B. by inden- 
ture grants, bargains and ſells, &c. to C. A. dies, D. the rever- 
ſioner enters, and C. brings an action againſt B. no action in this 
caſe lies, for the covenant determines with the efiate. If tenant 
in tail makes a leaſe for years and dies without iſſue, the covenant. 
determines with the eſtate. Cro, Eliz. 57. Landydale v. Cheney. 
6. Where it hath been held, that if the covenantor diſables him- 
ſelf from performing a covenant, an action ſhall lie againſt him 
immediately. Cro. Eliz. 479, a 

7. Where A. covenants with B. that upon a ſurrender of the 
old leaſe, he will grant B. a new one, and A. levies a fine to ano- 
ther, B. need not tender a ſurrender, becauſe A. has totally diſa- 
bled himſelf to grant a leaſe. Cro. Eliz. 450. Scott v. Maynie. 
8. See the difference between covenant and debt, as to bringing 
the action. 1 Brownl. 19. Mordant v. Watts. | 

9. This action will not lie upon the counterpart of a deed, but 
the party muſt have detinue for the deed, if it be got into other 
bands. Yelverton v. Cornwallis, Noy 53. 

10. If there be a covenant that another ſhall have 20 loads of 
wood annually, and the covenantor cuts all the trees down him- 
4 65 action of covenant will lie againſt him. Moor 18. 
caſe 65. | 
11. A leaſe was made to two for 99 years, if three lives ſhould. 
ſo long live, and this to commence after the leaſe for life yielding 
2 ce . . . ' - LO nt 
f nan rent, and yielding 31. in the name of a heriot, afier the 
ccc of the leſſees, or either of them ; it was adjudged by three 
f L 2 judges 


leffor in the thereto; and for this diſturbance the leſſor 1 
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judges againſt one, that the action would not lie, and that the 
conſtruction of the covenant was, that they were not bound to 
pay for the heriot, but in caſe of a death wr the commencement 
of the leaſe. 1 Ven. 91. Lion v. Carew. | 
12. Where a leaſe is made for five years, and afterwards ano. 
ther for 31 years, and the leſſee for five years refuſes to attorn, by 
which nothing paſſed to the ſecond leaſe during the five years with- 
out attornment, yet the laſt leſſee having covenanted to repair dur- 
ing the 31 years is bound by his covenant; for though the leaſe 
did not commence in point of intereſt, yet it did in point of com- 
putation. 1 Ven. 18. Lewin v. Forth. 

13, Where an agreement was made between an attorney, in be. 
half of his client, and the plaintiff, that the plaintiff ſhould have, 
hold and enjoy ſuch lands for one whole year, excepted out of 
the ſaid demiſe, a little cloſe, &c. to one Edward Knvlks; Edward 
£A7lliis brought an action of treſpaſs againſt the plaintiff, and re. 
covered againſt him 20l. for entering into the premiſſes; it was 
adjudged that the declaration was inſufficient, becauſe it does not 
mention what right Nnollis claimed; and“ if this agreement ſhould 
be conſtrued a collateral covenant by a ſtranger, it would be hard 
to extend it to a tortious entry, 2 Ven. 62, 

14. See 1 Show. 70. Where it is ſaid to have been held by the 
court, that in covenant it is ſufficient to ſay in aſſigning a breach, 
for diſturbance of enjoyment, that ſuch a one habuit us titulum, 
even for the entry of a ftranger, becauſe you know not his title, 
but however you muſt ſay that he habuit ante dimiiſſi mem. 

15. Where it was adjudged that the plaintiff might bring an 
action of debt or covenant at his election. Stile 31. 

16. Where the leſſee covenants that he will relinquiſh lands in 
as good condition as they were let to him, and he cuts down oaks, 
which can never grow again during the term, an action of cove- 
nant does not lie during the term, but an action of waſte imme. 
diately. 2 Roll's Rep. 332, 347, 348. Walter v. Mountague. 

17. Covenant lies upon a writing, whereby the defendant cove- 
nants to be accountable. 1 Lev. 47. Brice v. Carre and others. 

18. Copyholder in fee according to the cuſtom leaſes for 3! 
years, the leſſee covenants to repair, the leſſor ſurrenders to 7. S. 
and the leſſee alſo ſurrenders to J. D. of which the leſſor had no- 
tice before his ſurrender, and accepted the rent from . D. After 
the aſſignment, J. D. ſuffered the tenement to be in decay, «8 
which J. S. brought an action of covenant againſt the firſt leſſee, 
who pleaded the — of D. and notice and acceptance o 
the rent by the leſſor, before the ſurrender to J. S. upon which 
the plaintiff demurred; and it was hee that the action 
would well lie; for if copyholders are enabled to demiſe by cu!- 
tom, they may covenant and make conditions for re-entrie: 


Skinner 296, 305. Glover v. Cope. For the queſtion in this caſt 
Wa, 
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was, whether the ſurenderee of copyhold lands is a perſon within 


the purview of the ſtatute of 32 H. 8. ſo as to enable him to 
maintain this action againſt the lefſee, by reaſon of the privity of 
contract transferred to him by force of that ſtatute, as a of 
2 reverſion might at common law, or whether copyhold lands are 
within the meaning of that act, it being formerly held they were 
not, And after two ſolemn arguments at the bar, it was adjudged 
per Holt Ch. Juſtice, and the court for the plaintiff, &c. that the 
grantee of the reverſion of copyhold lands was within the inten- 
tion and the equity of that ftatute, which is a remedial law, and 
of great and univerſal uſe, and abſolutely neceſſary, as well for 
copyholders as others; and that by this conſtruction of the ſta- 
tute, no prejudice can ariſe to the lords of copyhold manors, and 
the only 5 a why copyhold lands have been adjudged not to te 
within the purview of ſtatutes, which contain general words, is 
becauſe of the reſpect to the lords prejudice. 

Aud ncta; For this is the firſt caſe which ever was adjudged 
upon this point. Carthew 201. | TH 

19. Covenant upon a demurrer, the caſe was, tenant in tail, re- 
Boy 4 to the Queen in fee, lets it for twenty-one years by inden- 
ture, and covenants that the leſſee ſhall enjoy it againſt all perſons 
without the interruption of any, beſides Js Queen, her heirs and 
her ſucceſſors, Exiftentibus bus vel Regmis Anglia. The 
Queen grants her reverſion to Wentworth. the tenant in tail dies 
without iſſue ; Wentworth enters and ouſts the leſſee; and it was 
adjudged that this action lay, for none are excepted beſides the 
Queen and her ſucceſſors, and not her patentee. 1 Cro. 518. 

20. Where the leſſee covenanted to leave the houſes, trees and 
woods, at the end of the term, in as good plight as he found them, 
and afterwards the leſſee cuts down a tree; in this caſe the coven- 
ant is broken, and the leſſor ſhall not ſtay till the end of the term 
before he brings his action, becauſe it was apparent that the tree 


cannot * grow again, and be in as good plight as when he took the 
leaſe. Godb. 335. 

21. A. and B. his wife ſeized of a houſe to them, and the heirs 
of the huſband, let the fame to C. wherein he covenants to repair ; 
the huiband and wife convey the reverſion to D. in fee, who brings 
an action as aſſignee of the inheritance ; and as this caſe was let 
forth, it was judge he might. 2 Cro. 285. Major v. Talbot. 

22. The plaintiff had the reverſion of two houſes, one in fee, 
and the other for years, and makes a leaſe for years, with covenants 
tor reparations of both houſes; and the queſtion was, whether the 
plaintiff ſhould have one or ſeveral actions; and it was adjudged 
that he ſhould have a joint action for both. 1 Brownl. 20. 

Pyot v. Lord St. John. 

23. An action of covenant was brought in London, for not re- 

paring an houſe in Effex, by an aſſignee of the reverſion ; and 


held 


P* 
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ing gone by the alignment, an the plaintiff bein entitled there- 
to, only by reaſon of his having the land; therefore the action 
,ought to have beeh beoveht galy in the couoly. where the had 
lie. Vide Bord and Cadmere's'caſe. 3 Cro. 183. 2 Jones 1 
1 Sid. 401. 2 Show. 200. Creſwick v. Saunders. 2 Cro. 40 
bein „Arenen, a | 1 
24. But it is ſaid, covenant in its original nature is a tranſito 
A 5 and ſo it 15 Wenne in Welk: 1. Chap. 35. which 4 
ſtrains inferiour courts from compelling-mento anſwer before them, 
of contracts, covenants or treſpaſſes, done withgut their juriſdic- 
tion. Ando it is deemed | by k, 2 Inſt. 229, 321. where he 
reckons covenant with debt, detinue and contracts, which are ny. 
Hus lei; and therefore at common law might be alledged in ano- 
ther place than where made or did ariſe. i Show. 193. 
25. What covenants have been held local, and what tranſitory, 
vide 2 Sid. 60. Dixon v. Williams. off 25 hh 
26. A leſſee for years of lands in Lincolnſhire, and B. the leſſor 
grants and aſſigns over the reverſion to C. and D. and they brin 
an action of covenant in London for non-payment of rent; — 
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azainſt the firft leflee. 1 Sid. 401. Thurſby v. Hale, 2. Cu 
309. 1 Saund. 23), 230. 1. Ven. 10, 58. 2 Keb. 448. 5 Co. 


Note, The difference above, between che caſe pl 23. and pl 
ther {or reut. 


Other caſes wherein this action hath been held to lie, and wher: 
449 5 ha IT 10 151 1 FI Ry 1 e 


Owen 105. Belford v. Hall. 


2 Brownl. 160. Waters v. the Dean and Chapter of Norwich. 
1 Leon. 2. Wade v. Bemboe. e Heats 


* 
3 * Seventhly of the Declaration. 


1. A covenant was made to find meat, drink, and other nec: 
ſaries, and the breach was aſſigned in not finding meat, drink - 
| othe! 
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ocher neceſſaries, and entire dama s given and it was held, that 
though this breach was too general, yet *tis good, for it may be as 
eneral as the covenant is. 3 Mod. 69. Proctor v. Burdet, Show. 
472. Plome v. RT: | 8, ee 
2. There muſt be ſuch certainty in the declaration, that if the 
defendant ſhould. be ſued again, he may plead the recovery in bar, 
but there need not to be ſo much certainty in aſſigning a breach of 
covenants, as there muſt be on a bond to pertorm covenants. 3 


od. 69. | 
5 here an action of covenant was brought by an aſſignee of 

an aſſignee of lands, which were exchanged, for quiet enjoyment ; 
and the breach affigned was, that a ſtranger having a right and ti- 
tle did enter ; and the judgment was arreſted for not thewing b 
what right or title the deer entered; for it may be he had a 12 
under the plaintiff himſelf. 3 Mod. 135. Moſſe v. Archer. 

4. Where the covenant is for payment of rent exprefly, there 
needs no demand to be ſet forth in the declaration; otherwite if it 
be on a bond for the performance of covenants. 1 Ven. 259. 
Norton v. Harvey. | . 

5. The plantiff declared upon articles between him and the de- 
ſendant, whereby the defendant covenanted to pay him ſuch a ſum, 
the plaintiff making him a ſufficient eſtate in ſuch lands before the 
feaſt of St. Thomas; and then he ſets forth, that although the 
plaintiff had performed every thing contained in the ſaid agreement 
on his part to be performed, that the defendant had not paid the 
money. It was held, that the words, He making a ſufficient eſtate, 
were a condition precedent to the pa t of tlie money; there- 
fore the plaintiff in his declaration ſhould have averred the per- 
formance of it particularly, and not by ſuch general words. 1 
Ven. 147. Large v. Cheſfire. 4 | 

6. In an action of covenant, the plaintiff declared that he had 
by indenture demiſed to the defendant two meſſuages, &c. in AMA. 
and then a covenant was, that the defendant, her executors, admi- 
niſtrators, and aſſigns, ſhould permit the plaintiff at his own 
coſts to make a drain to convey waſte water to the main ſhore ; 
and then affigns a breach, that the defendant's aſſignee would not 
permit the lainiff to make ſuch drain; three exceptions to the 
declaration were adjudged fatal. 

1 U Becauſe there was no certain place laid where the demiſe 
was made. 

S:c:ndly, That the Covenant is, that the defendant, her execu- 
tors, adminiſtrators and aſſigns ſhall permit, and the breach is laid 

in the aſſignees not permitting; and it appeared by the pleadings, 
that the affignment was made to the defendant's aſſignee before the 
demiſe to the plaintiff; and this covenant caunot be extended ſur- 
ther than the aſſignees of the defendant aſter the demiſe made. 

Thirdly, *Tis Paid, that the aſſignees non permiſcrunt, but ſhews 
o ſpecial diſturbance, which ought to have been ſet forth. 2 


en. 278. 
7. Where 
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7. Where a notice or demand was held unneceſſary. Stile 31, 
2. 
: 8. Where an averment of performance on the part of the plain. 
tiff is neceſſary in the declaration, and where not. Lut. 249. 
9. Where A. covenanted with B. to build a houſe, according to 
the ru es preſcribed by an act of parliament, for the bui 
of London after the fire; and 2 a breach, that the defendant 
did not cover the cantilivers with lead, according to the rules pre. 
ſcribed by the ſtatute; it was held good, though there was no 
ſitive allegation, that the act of parliament had preſcribed * 
they ſhould be ſo covered. 2 Lev. 85, 86. Dive v. Jenman. 


3 31 10. In declaring againſt an aſſignee by the grantee of the m- 


verſion, it is ſufficient for the plaintiff to ſay, that the reverſion 
came to him by diverſe meſne 22 and ſo it is ſufficient 
to ſay, that the term came to the defendant by diverſe Meſne 
conveyances, becauſe the grantee of the reverſion is a ſtranger to 
the title of the aſſignee of the leſſee: But if a man pleads a term 
in himſelf, ſuch general allegation is not ſufficient, but he muſt 
ſhew the eſtate out of which his is derived. 3 Lev. 19. Pity, 
Ruſſell. | 
11. A. being ſeiſed of lands in fee by deed dated 1649, granted 
a rent-charge to one Brewſter and his heirs, and covenanted for 
further aſſurance; and on the ſame deed there was an indorſement, 
that the rent was to be paid clear of all taxes; afterwards A. con- 
firmed the grant, and covenanted to pay the rent-charge clear of 
all taxes. Afterwards by the land-tax 3 W. & M. 4s. per pound 
is laid upon land, and power given to the tenant to Jedua 48. in 
the pound, with a proviſo, not to alter covenants or agreements 
of patties; and it was held by the court, that ſuch a covenant, if 
made in the year 1640, would not have freed the rent-charge from 
the taxes impoſed by theſe acts, becauſe there was no ſuch parlia. 
mentary tax in being, or known at that time ; but becauſe there 
were ſuch taxes in the year1645, which was before the grant; 
therefore this covenant muſt be conſtrued to extend to them; for 
—_— it would ſignify nothing; and Holt Ch. Juſtice held in 
this caſe. 

Firft, That the heir of the grantee could not maintain an action 
of covenant againſt the leſſee or of the grantor, but only againſt 
the grantor and his heirs for a warranty; though a covenant real 
does not bind the land till judgment had in . er Charte, 
much leſs that which is only a perſonal covenant; an aſſignee of 
land may have covenant againſt the covenantor, and his heir, 
where the covenant runs with the land. 42 E. 3. 5. 5 Co. 
Spencer's Caſe; but covenant will not lie merely againſt one 3s 
al = of land. Hard. 87. pl. 5. 

cy, Where the queſtion is, whether a covenant be repeal- 
ed by act of parliament, this is the difference, viz. where H. co- 


venants not to do an act or thing which was lawful to do, and ; 
2 
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act of parliament comes after, and compels him to do it, the ſta- 
tute repeals the covenant; ſo if H. covenants to do a thing which 
is lawtul, and an act of parliament comes and hinders him from 
doing it, the covenant is repealed. Vide Dyer 27. pl. 178. Bur 
if a man covenants not to do a thing which was then lawful, and 
an act comes and makes it lawful to do it, ſuch an act of parlia- 
ment does not repeal the covenant. 1 Salk. 198. Brewſter v. 
Kitchell. 

12. In covenant the plaintiff declared, that the defendant co- 
venanted to pay the plaintiff out of the profits of the Prerogative- 
Office, 431. per annum, (after that there be an account between 
them which ſhall be cleared) over and befides ſuch a ſum; the 
exceptions taken were two. 1. That it is not ſaid at what time and 
place the account was made. 2. Nor for what ſum the account 
was made up to; and the exceptions were allowed, and the judg- 
ment was ſtaid. 1 Sid. 304. Buckner v. Roleſtone and Cottle. 

13. To declare that by ſuch a deed, It is witneſſed that the 
plaintiff demiſed, &c. is as good, and ſometimes better, than to 
ſay, that by ſuch a deed the plaintiff demiſed, but not ſo in debt. 
15 376. Stephenſon v. —— 1 Cro. 195. Wilſon v. 

ettrey. ; 

14. And where the declaration was in the detinet againſt an ex- 
ecutor, and it did not appear, whether the rent incurred in the 


the word detinet. 1 Sid. 176. Stephenſon v. Stephenſon. 

15. In covenant the plaintiff declared quod per ſcriptum ſuum the 
defendant covenanted; this was adjudged ill for want of ſhewing 
* or calling it a deed. Cro. Eliz. 571. Southwell v. 

ron. a 
16. Where a declaration was, that A. the teſtator had ſold to 
B. 20 tun of copperas, and agreed with B. the plaintiff, that if A. 
failed in PR of ſuch ſum, at ſuch a day, that B. might have 
and quietly enjoy the copperas as his own; and the plaintiff ſhews 
hat the teſtator failed in payment of the ſum, but the plaintiff 
ould not have and enjoy the copperas ; but this declaration was 
il, for want of ſhewing how he was diſturbed in the enjoyment. 
hantflower v. Preſtley, Cro. Eliz. 914. 

17, Where there is ſomewhat inſenſible or idle in the indenture 
nd the plaintiff does not recite it, yet the declaration ſhall be 
od, and it ſhall be eſteemed no variance. 2 Cro. 358. Good- 
nan v. Knight. ; 

18, Where a bill upon the file was ordered to be amended, that 
ad omitted the ſubſtance of the declaration, in jhewing, that aſter 
de death of the tenant for life, the plaintiff then primo intra v... 
Cro. 365. Chamberlain v. Ewer. | ' 

19. In covenant the plaintiff declares, that V. R. and his wiſe, 
"ed a fine of lands /ur concſſit to the plaintiff with warranty; 
' 719M, an action of covenant will lie upon this warranty, as 

well 


lile oſthe * teſtator or no, it ſhall be ſo intended after a verdict by P* 1 32 
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well as on a voucher or warrantia chartæ. 3 Salk. 107, Anon. | 


mus. 
20. The plaintiff conveyed an office to the defendant, provide 
that out of the firſt profits he paid the plaintiff 500l. adjudged, 
that an action of covenant lies on this proviſo ; for it is not b) 
way of condition or deſeazance, but in nature of a covenant 0 
pay the money. Ibm. F 

21. Covenant to pay N. R. 100l. he making him an eſtate in 
D. adjudged, that if he tender him a feoffment, and affer to make 
a livery and ſeiſin, &c. he may bring an action for the money, a 

if he had actually made a title. 3 Salk. 107, 108. | 

22. In heads of Forte v. Vines, where a man made a leaſe ſor 

and covenanted that neither himſelf nor his executor would 
interrupt the plaintiff during the term, but would ſuffer him u 
enjoy; in an action of covenant brought for the entry of the ex. 
ecutors; it was adjudged, that the plaintiff need not ſhew that the Wi 
executor did not enter by any elder or good title; but it is all one 
as if the action had been brought againſt the covenantor ; but 
where a ſtranger enters, there the gs" ought to ſhew that he 
entered upon his elder and good title. 2 Roll's Rep. 209. 

23. The declaration was upon a covenant by an indenture be- 
tween the plaintiff and the defendant, and one A. and upon oyer oſ 
the deed, it was between the plaintiff and the defendant, and 4 
and B. for that cauſe it was held naught. 15 E. z. three covenant 

Jointly and ſeverally, and the plaintiff declares quad defendens na 

ſfolvit, without ſaying nor any of the others; and yet that wa 
well enough, becauſe the action was not brought againſt them al. 
for then it had been otherwiſe; and if any of the others had pad 
it, the defendant might, and properly plead that; ſo it is in debt 
1 an obligation, where two are bound jointly and ſeveral) 
Noy 75. 

24. In covenant the plaintiff declared that A. being indebted to 
him, and arreſted at his ſuit, the defendant, in conſideration thi 
he would order the bailiff to let 4. go at large, undertook and 
covenanted with the plaintiff to bring in the body of the ſaid 4 
and deliver him into the cuſtody of the ſaid bailiff, ſuch a day, u 
The defendant os oyer of the deed, which was, I (the defend 
ant) do promiſe and en myſelf to bring in the body of 4 0 
the cuſtody of B. bailiff Fuck a day; and thereupon it was & 
murred; & per Cur” firſt the plaintiff cannot ſet forth matter® 
fact in his declaration not contained in the deed itſelf, ſo as to al 

P* 133 the cafe; therefore all ſuch matter & of fact ſo alledged or aver 
is immaterial. 8 Rep. 151. | 2 5 

The plaintiff is no party to the deed, nor ſo much as named i 
it; and though covenant may be brought on deed poll, yet the par 
muſt be named in the deed. 1 Roll. Abr. 517. 

25. In an action of covenant the plaintiff declared, that the d. 
fendant Per ſcriptum Articul;rum convenit, and doth not ſay hs 
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of the defendant fgillat' ; It is ſaid in this caſe that it is not good, 
Cr that it ſhall not be intended to be factum without ſhewiug it. 
Cro. Eliz. 571. Southwell v. Browne. But Q. if this be law. 
26. For you may obſerve in the following caſe of Green v. 
ubit, in 1 Ven. 70. where a writ of error was brought to reverſe 
judgment given in the court of Norwich, in an action of debt 
pon a . where the plaintiff declared, that the defendant per 
:riptum ſuum Obligatorium became bound, and the chief error 
aſſigned was, the plaintiff did not ſay Agillo defendentis figuliat. 
But notwithftanding the objection, the court affirmed the Judg. 
ment; and indeed there was this more in the caſe, that the defend- 
ant here pleaded, that the bond was entered into by dureſs, and ſo 
the court held that was a confeſſion of the ſcriptum being adeed. 
And in the above-mentioned caſe in Cro. Eliz. it does not appear 
what the plea was, but it ſeems it was after a verdict. 
27. But there is another caſe in Hill. 7 Georgii, of Atkinſon v. 
Coatſworth, reported in Modern Caſes in Law and Equity 33. 
where the declaration was, that the defendant per Indenturam inter 
hartes prediftas covenanted, and that was held well enough, tho” 
no mention was made of the ſigning, ſealing or delivery; and an 
indenture does no more imply that it was factum for „than 
iin Articulorum imply that it was ſealed and delivered; tamen 
ure. 
28. The addition of a perſon who is no party to che deed is idle, 
and he ought to be omitted out of the declaration; ſo if the coven- 
Wnt has infenfible words, thoſe only which are ſenſible ought to be 
cited, and the breach ought to be laid therein. Cro. Jac. 358. 
Goodman v. Knight. | 
29. But where the plaintiff declared by an indenture, made be- 
tween the defendant and A. and upon oyer of the indenture, it ap- 
Wpcared to be made between A. and B. and the defendant; it was 
held ill. Latch 50. Conſtable v. Clobery. | 
zo. In an action of covenant for not iring a houſe, the 
plaintiff declares that it was in decay, and did not ſay wherein; 
o which the defendant demurred, and ſhewed for cauſe, that it was 
ot particularly ſet forth, wherein it was in decay, which the 
ourt held to be ill, as well as in waſte, 3 Keb. 478. The Coun- 
ls of Portland v. Andrews. | 
31. The plaintiff let houſes for years to the defendant, and 
orenanted to repair the houſes by ſuch a day; the defendant by 
be ſame indenture covenanted with the plaintiff, that from the 
ne that the plaintiff was to repair the houſes unto the end of the 
m, he would repair and leave them ſo repaired; and for not 
lorqung this covenant on the defendant's part, the plaintiff had 
ut ſhrwed for his part, that he had repaired the houfts according 
the covenant; and ſo the declaration ſuppoſed he was not 
found 10 * becauſe he was bound to repair from the time the 
antiff had repaired them, and not before; and fo no cauſe of 
action; 
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action; by Roll in Bragg and Nightinghall's caſe. Stile 140. 


Where there are reciprocal covenants, if one doth not perfor 
the covenant on his part, it doth not excuſe the other. Vide thi 
P 134 caſe in 1 Roll's Abr. 416. 1 
34 * 32. Covenant that the defendant ſhall put in good repair the nl 
# houſes, out-houſes and ſtables; the breach was that the defendant nl 
permitted the racks in the ſtable to be in decay. It was moved nn 
in arreſt of j ent, that the plaintiff did not ſet forth that the 
racks were fixed in the ſtable, and ſo part of the freehold. By 
Pollexfen, it ought to have been ſhewed that the racks were ſet 
up affixed; ali; Fufticiarii contra; it ſhall be intended they ſhall 
= be fixed for the uſe of the ſtable. 2 Vent. 214. 
| 33. Covenant, the leſſee ſhould repair the houſe ; provided, and 
it was agreed, that the leſſee ſhould have neceſſary timber to be al. 
lowed and delivered by the leſſor; the leſſor allowed ſo man i 
loads of timber, and a general requeſt was laid; the plaintiff Wi 
ſhould have alledged a — requeſt to the defendant; it vu 
laid in the declaration, that a ſtranger brought the timber; which 
was ill, for that amounted to an entry on the lefſee's poſſeſſion. 1 
Brownl. 23. Holden v, Taylor. 

34. Error of a judgment in Northampton in a writ of cover 
ant, the error affigned was, that the declaration there was ill, be 
cauſe he declares of a covenant, whereby the defendant covenantel 

Vide contra to find the plaintiff with meat, drink, apparel, and other neceſſi 
8 go ries, and doth not ſhew in particular what other things were the 
reverted, neceſſaries; and the breach was affigned as general as the covenant 
Vide Poſtea viz. that he did not find him with meat, drink, apparel and othe 
P. 137, neceſſaries, and doth not ſhewin particular what other things wer 
lec. 8. neceſſary or not; and per Cur the declaration was ill. Cro. Ja 
486. Mills and Aſtell. ; 

35. Leſſee covenants that he would not cut down any more tin 
ber growing, than for ſufficient or needful reparations for tit 
building; % plaintiff aſſigns a breach that he had cut down t 
the value of 10l. and converted it to his own uſe, verdict pn 

| Quer” ; per Cur', it is erroneous, it is not the ſame covenant, at 
| ſo no breach, if he had converted it to his own uſe, except it be 
averred that he had cut down more than was neceſſary tor repam 
tions. Stile p. 5. Wingfield v. Sherwood. 

36. Defenders covenanted that he, his executors and aſlign 
would repair a mill, which was defective in reparations, 
defendant, his executors and aſſigns, did not wy it; the deck 


ration was demurred to, becauſe he did not alledge in the disjur 
tive, but in the conjunctive. Cro, Eliz. 348. It and How: 
27. Plaintiff declared on a deed dated the zoth of January, 4 
fendant demanded oyer, and the date thereupon was by an indent 
of another date, is miſ-entry may be amended being ® 
upon oyer, which is the act of the court; alter had it * * 


On AQions of Covenant. 


2 deed ſo pleaded, and this may be amended in another term, being 
only a falſe recital by the court. 1 Keb. 101. 
38. In an action of covenant to pay 41. per annum, during the 
life of A. T. the count was, cum per quoddam Scriptum Siglat” 
er guad teftatum exiftit ; which per Cur' is well enough, after a 
verdict, ſome ſaid the per quod ought to be amitted, but per Cur' 
it is one and the ſame ſenſe. 1 Sid. 375. 2 Keb. 430. Stephen- 
ſon's caſe. | 

39. Defendant covenanted he was ſeiſed in fee, &c. and would 
free from incumbrances ; and in it there was a covenant for quiet 
-njoyment, and the breach aſſi was upon an entry and evic- 
tion by another, and concludes & ic conventiomem ſuam prediftam 
;nfregit, in the fingular number, and doth not ſhew in what co- 
venant in particular. But per cur”, conventi? eff nomen colleftivum, 
and if twenty breaches be aſſigned, he ſtill counts in placito qu d 
eneat ei convertionem inter eos fact.. And the breach being ot all 
the covenants, and the recovery in one, would be a good bar to 
Wn action, afterwards to be brought upon either of theſe covenants. 
==: Mod. 311. After and Mazein. | 
J. A covenant in ſome caſes is to be purſued ſtrictly; the P* x ; $ 
plainuff declares, that the defendant covenanted to take the plain- N 
if for a clerk, and to allow him two ſhillings for every quire of 
oper he ſhould copy out; the breach 1s aſſigned, that he copied 
Wout a bill containing four quires and three ſheets, tor which 88. zd. 
as due; and judgment was reverſed becauſe there could be no 
pportionment in this caſe, it was 23. per quire, but not pro rata. 
Allen p. 19. Needler and Gueſt. 7 | 
41. Defendant covenants, whereas the King had granted the of 
ee of aulnager to the Duke of Lencæ, who had made the plain- 
bis deputy for ſeven years, of all the places in Eſſex, (exce 

dchefler 1 that the defendant covenanted, whereas the ſaid 0 


0 
a had made a depuration of that office in C:lckefer for two 
t. aol A to E. that at the end of the two years, he would procure to 
it de 


em a CO for ſeven years in the ſame manner that he had 
; proviſo that they, upon the making thereof ſhould give ſecuri- 
tor payment of 100l. per annum; and they alledged in fact; 


if bat they were always ready to give ſecurity for the rent, and that 
115 de defendant had not procured Jo re Fay defendant demurs, 
e deck cr the declaration is good; it is enough, they have alledged 
gisjws readineſs to give ſecurity, and they need not ſhew they required 
How: deputation to be made as the other was, or indeed that any de- 

4 auon was made to E. The covenant mentions a deputation, 
nden d he is eſtopped to ſay the contrary, and he ought at his peril 
ing ou! ' procure to the plaintiffs ſuch a one as that was, neither need 
been # e ſhew the breach according to the uſual form; et fic non t-nuit 


vertionem in hoe, for there was a breach ſufficiently alledged. 
w. Jac. 297. Barwicke v. Gibſon. 
42. Charter- 
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hip in a voyage to Guinea, at:481; per month, then there is a co- 


at Guinea, the freight then due was upon notice of it to be paid in 
England, and the reſidue when ſhe arrives in Aaglaumd; od ſaith 


excepted to the declaration, that it _ upon computation that 
Ur 


136 it was put was caſt away, and ſo he was diſabled, Plaintiff u 


Readings: and: Obſervations 


42. Charter- party between B. owner of a ſhip, and L. and MC. 
merchants, freighters of a ſhip; B. puts to freight to them the 


venant for the payment of the freight, via- when the ſtiip arrive 


that at fuch- time ſhe arrived at Guinea, fix-months and ten days 
were then paſt, which comes to ſo much, and notice thereof given; 
and that atter ſuch a time the ſhip arrived in Kugland, and that 
the freight for ſix months of the dme of the laſt payment came to 
2371. 45. and the defendant had not paid any of the ſums, It was 


the plaintiff demanded more upon t ſt breach than is due by 
39s. and leſs than is due upon the ſecond breach by 168. and though 
the firſt may be cured by the jury finding leſs, or by the plaintitt's 
releafing the overplus; yet where the demand is leſs than is due, 
this is a fault incurable. Hale makes a difference between this 
caſe of covenant and debt; and held, that after a verdict it had 
been cured without queſtion, although upon demurrer there may 
be ſome doubt, the demurrer being general; but upon a {ſpecial d 
murrer it had been ill; and — 2 pro quer. aud ſaid the de 
ſendant may move this in arreſt of judgment after a writ of en- 
quiry if he would. 2 Lev. 56. Bolton and Lee, and 3 Keb. 39. 
43. Plaintiff declares by indenture dated the 7th: of S mer, 
1657. whereby the defendant covenants, that he and ane T. N. 
would deliver to the plaintiſſ ſo many maunds of ſalt - petre at fuch 
a rate beſore the 20th day of O:ber enſuing, the 1 ying 
fo much a maund ; and to the performance thereof, the defendant 
binds himſelf in 500l. defendant demands gyer, and it appears be. 
tween the covenant and the obligation, there is a proviſo, that if 11 
the deſendant ſhould between that and the ſaid a0th day of 04%", 
be diſabled by ſea, &. to deliver the ſaid falt-petre, that the des 
ſhould be void; and pleads, that he within the time aforeſaid had 
prepared 1000 maunds of ſalt-petre, and that the boat wherein 


plies, the deſendant had ſufficient ſalt-petre over and above uh 
was caſt away; and upon iflue found for the plaintiff, and 30% 
damages it was moved in arreſt of judgment, there was a * 
riance between the deed and the declaration; for in the declarativi der 
the proviſo is omitted; but per cur”, Iſt, the action is brought ip. 
on the co enant, and not upon the alty, and the reciting d 
the penalty is but ſurplus. 2dly, The declaration is ſuffice * 8 
without recital of the proviſo according to Ughtred's caſe, \ 
the defendant ought to plead the provito. Raym. 65. Elicot! * 
Blake, 1 Keb. 424, 426. Meſne caſe, 1 Lev. 88. Meſne cl 
Vid. ſub. Tit. Excuſe. 

44. Tn covenant, if the ſum is mis. caſt too little, or too mut 
yet it is amendable and not like to debt, which if alledged 


3 Keb. 39. 


not amendable. 


Lev. 56. 


300. Hicks v. Goats. 
9 94 Egerton's caſe. 
537. 9 v. Hol- 


man. i 
= 644. Harflet v. Butcher. 
co. 222. Congham v. King. 
; 285. Major v. Talbot. 
2 Roll's Rep. 466. Seabright 


v. Beall 
Owen 127. v. Comand. 
rockhay v. 


1 Brownl. 21. 
Woodward. 

23. Holden v. Taylor. 
i Lut. 305. Lucke v. Lucke. 
308. Lambert v. Lane. 
333. Aldworth v. Hut- 
chinſon. 
338. Tuckerman v. Tuck- 
A 
357. Lamplugh v. Shiers. 
1 Lev. 88. Elliot my Blake. 


On Actions of Covenant. 


than in truth it is, not ſhewing the reſt is ſatisfied, it is ill, and 
lton and Lee, 2 Cro. 247- 


In what * Inſtances Declarations have been held good, and in 
what not. 


3 Lex. 246. Hart v. Barton. 
1 Bul. 139. Shordiſh v. Faldor. 
2 Bul. 193, Burton v. Palmer. 
258. Gennerv. Lucking. 
3 Bul. 155. Farrar v. Snelling. 
1 Leon. 169. Lee v. Maddox. 
2 Keb. 35. Dandy v. Currer. 
92. Buckner v. Cottle. 
400. Stephenſon v. Ste- 
phenſon. 
667. Llemale v. Cara. 
801. Large v. Cheſhire. 
831. Lucy v. Levinſton. 
3 Keb. 41. Procter v. Newton. 
c 393- Bronker v. Monpeſ- 
| ſon. 
465. Barfoot v. Freſwell. 
1 Keb. 424. Elliot v. B 
Winch 19. Bull v. Frankeſter. 
Lewings v. Marſh. Winch 4. 


Jones Car. 2. 229. 


Of the breach, and where it hath been adjudged to be well aſſign- 
ed and where not. 


1. An action of covenant was brought upon a bill of ſale, 
hereby the defendant covenanted, that he was a legal proprietor 
ff wool ſold, and had power to ſell, &c. the plaintiff alledgeth a 
reach, that the defendant was not the proprietor, et /ic infregit 
nventicnem, and doth not go further pas , ſay, et fic non tenuit con- 
nt! nem. The defendant pleads quad tenuit conventiomem; to 
which the plaintiff demurs, and it was held by the court, that the 
breach was ſufficient, and the /ic infregit conventionem is but form. 
5 Keb. 395. Streeting v. Hind. 


2. Charles 
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died without ifſue, the lands deſcended to I homas Cook his bro 


| Readings and Obſervations 
2. Charles Cook made a jointure to Mary his wife for life, a 


ther and heir, who grants an annuity or rent-charge of 200]. :« 
annum, to the plaintiff, in truſt tor Mary; and this was to be u 
diſcharge of the ſaid jointure; khabendum to them, their hein, 
executors, adminiſtrators, and aſſigns, in truſt for the ſaid May 
for lite, with a clauſe of diſtreſs, and a covenant to pay the 200. 
per annum to the ſaid truſtees, for the uſe of the ſaid Mar, 
the breach aſſigned was, that the defendant had not paid the rex 
to them for the uſe of Mary. 

*The defendant demurred ſpecially, for that it appears by te 
plaintiff's own ſhewing, that here is a grant of a rent-charge fo 
life, which is executed by the ſtatute ot uſes, and, therefore then 
ought to have been a diſtreſs for non-payment, which is the pw 
per my by the ſtatute; and this action will not lie in the per 
lonalty. ; 

The court were all of opinion, that this rent-charge was exe 
cuted by the ſtatute of utes by the expreſs words thereof, whid 
executes ſuch rents granted for life upon truſt, as this caſe is, ai 
transfers all rights and remedies incident thereunto, together will 
the poſſeſſion of ceſtui gue wie; fo that though the power of d, 
training be limited to the truſtees by this deed, yet by the ftatut, 
which transfers that power to Mary, the may diſtrain alſo; bu 
this covenant being collateral, cannot be transferred. 

The clauſe of diſtreſs by the expreſs words of the court is gin 
to the ceftur gue uſe; but here is a double remedy, by diſtreis a 
ation; for it the leſſee aſſign his intereſt, and the rent is accept 
ed of the aſſignee, yet the covenant lies againſt the leſſee for nor 
payment upon the expreſs covenant to pay; ſo if a rent be granted 
S. and a covenant to pay it to M. for his uſe, it is a good, 
venant. 

And it was agreed, that the aſſignment of a breach accoru 
to the words of the covenant, is good enough, and that if any ibi 
be done which amounts to a performance, the other fide nu 
plead it; as in this caſe, the detendant might have pleaded, t 
the money was paid to Mary; which is a performance in ſubſtan: 2:24 
but it ſhall be intended without pleading it; whereupon judge 
was given ſor the plaintiff, 2 Mod. Rep. 138, 139. 

3. If an agreement be, that the plaintiff from thenceſorth i af 
quietly receive all the tithes of ſuch cloſes without any intern 
tion or moleſtation; it was adjudged that a ſuit in equity l 
breach of the agreement. Raymond 371. Hunt v. Danvers. , 

4. A covenant not to aſſign a choſe in action to any pet 
whatſoever; an aſſignment in equity is a breach of the covel# 
for in law no affignment can be of” a thing in action; the 
the intent of the covenant muſt be of fuck aſſignment as c 
that is of an aſſignment in equity. Kingdon adminiſtrator © 
v. Jones. Skinn. 6. 


On Actions of Covenant. 


6. A, lets to B. and covenants that he hadi a ri tful title, and a 
reach was afligned by B. that 4. had not a legal title, and ſo 
broke his covenant ; after a verdict for the plainuff upon a con- 
rd pleaded, it was aligned for error, that it is not thewn that 
e had an eſtate, nor how it appears that the leſſor had not any 
icht, or that a ſtranger evitted him by title; but all theſe objec- 
ons were over-ruled; for the covenant being general, the breach 
ay be aſfigned as general as the covenant; and it lies not in the 
dlaintiff's knowledge, who. hath the rightful eſtate, but thedefend- 
t ought to have maintained that he was ſeiſed in fee, and had a 
ood eſtate to demiſe; and then it would have been incumbent 
apon the plaintiff, to have ſhewn a ſpecial title in ſome other per- 
on. 2 Cro. 304. Salmon v. Bradthaw. 9 Co. 61. a. Co. Lit. 
boz. b. 2 Cro. 370. | 

6. So where A. demiſed to B. a mefſuagy, &c. and covenants, 
hat he was lawfully ſeiſed in fee, andthe breach aſſigned that he 
as not lawfully ſeiſed in ſee; that was held good without ſhew- 
Wins that any other perſon was feiſed. Muſcott v. Ballet, 2 Cro. 


J. Where the covenant is, that the huſband and wife ſhall 
Wc uwietly enjoy, and the breach aſſigns an expulſion of the huſband 
Wonly, yet that was held good. Penning v. Platt. 2 Cro. 383. 

W 8. 1t is very plain that tis ſufficient in every caſe to aſſign a 
reach as rally. as the covenant is; and wherever the judges 
ave thought otherwiſe, ſuch j t has been afterwards re- 
erſed, as may be ſeen, 2 Cro. 486. Mills v. Aſtell. 
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s repairing the ſaid houſe, B. wauld well and ſufficiently repair; 
Wd 4. aſſigns the breach, that at the time of the demiſe, a dove- 
ouſe, part of the houſe was in good repair; and that B. duri 
he term, voluntarily ſuffered it to ſtand uncovered, and he 
pulled it down; the defendant pleads that he did not voluntarily 
ermit ĩt to ſtand uncovered, nor pull it down; and after a verdict, 
t was held that this breach was not well aſſigned; for the coven- 
nt (tis to to be obſerved) is, that from and aſter A. iring 
t, chat B. would maintain it with reparations; ſo that the de- 
endant was not to repair it till the plaintiff had firſt repaired it; 
nd judgment was arreſted. 2 Cro. 645. Slater v. Stone. This 
ale is reported in 2 Roll's Rep. 248. and there ſaid to be the 
we that judgment that the plaintiff might bring an action 
. e. 
10. Where A. covenants, that neither he, or his ſubtenants ſhall . 
u pits of gravel in Dale, demiſed to him by B. and B. affigns 
breach in an action of covenant brought againſt M. executor to 
f. that C. ſub.tenant to A. dug pits, &. Now though C. was 
n truth ſub-tenant to J. who was ſub-tenant to T. who was ſub- 
nant to A. after a verdict it was held that C. was ſub- tenant to 
mediately, though not immediately, and the breach well aſſign- 
d. 1 L. 144. — v. Aſton. | 

Vor. II. M 22 . 1 


. A. lets to B. a houſe, and B. covenants, that from and after P* 
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Readings and Obſervations 


11. In an action of covenant 2 for three jointly and ſe- 
verally to pay 100l. in afligning the breach it is ſufficient to ſay, 
that A. againſt whom the action is brought, hath not paid the mo- 
ney, without bn. $a them or either of them; but otherwiſe if 
the action be brought againſt the three jointly, Palmer 289. 

12. An action of debt upon a bond for performance of all co- 
venants, payments, &c. is an indenture of leaſe, wherein the 
defendant tor and in conſideration of 4ool. lent him by the plain- 
tiff, June the land to him for 99 years, if G. ſo long live, pro- 
vided if he pay 60l. per annum, quarterly, during the life of & or 
ſhall, within two years after his death, pay the ſaid 400l. to the 

laintiff, then the indenture to be void, with a clauſe of re- entry 
or non- payment. 

The defendant pleads performance. 

The plaintiff s for breach, that 3ol. for half a year was 
not paid at ſuch a time during the life of G. | 

The defendant demurs. 

For that the breach was not well aſſi becauſe there is no 
covenant to pay money, only by a clauſe, liberty is given to re- 
enter upon non-payment. 

The court inclined that this action would not lie upon this 
bond, in which there was a proviſo, and no expreſs covenant, and 
therefore no breach can be aſligned. 2 Mod. Rep. 37. 

13. In a covenant for quiet enjoyment, how the breach muſt be 
aſſigned for a diſturbance. Yelv. 30. 

14. A man covenants, that upon payment of 1ol. by F. S. that 
J. S. ſhall have ſo many tuns of copperas, and ſhould enjoy it 
without the lawful diſturbance of any perſon; J. S. brings an 
action of covenant, and ſhews the payment of 10l. but that he 
was interrupted and diſturbed in the enjoyment of the ſaid cop- 

eras; and it was adjudged that this breach was not well aſſigned, 
beraufe he does not fa by whom, nor how he was diſturbed, nor 
that he was lawfully diſturbed according to the very words of the 
covenant; for although the plaintiff in covenant need not ſhew a 
ſpecial title of him by whom he was diſturbed, becauſe by pre- 
— of law he ſhall be ſuppoſed to be ignorant of it; yet in 
aſſigning the breach, he ought to purſue the words of the coven- 
ant. Yelv. 30. Chandflower v. Preſtly. 

15. An action of covenant was brought upon the penalty of 
certain articles, wherein the defendant had agreed to pay ſo much pe 
chaldron for all coals laden, either at Newcaſtle, or upon the ri- 
ver Tyne, and * brought to London; and the breach a Was, 
that the coals were laden on ſuch a ſhip infra portum de Tim. ul], 
viz. at North-Shields, and brought from thence to London. 

To this declaration the defendant demurred, becauſe it did not 
appear that Tinmouth was upon the river Tyne, and ſo the breach 
is not well affigned; and the court cannot take notice judicially 
that Tinmouth is upon that river; for this reaſon they inclined 
againſt the plaintiff, but 2 him leave to diſcontinue, upon pay 
nent of coſts. 5 Mod. Rep. 352. : 8 

16. e: 


on ARions of Covenant. 


df land, &c. to the plaintiff, or his afligns; and further coven- 
anted that he would offer unto the plaintiff a good conveyance for 
the aſſuring the ſaid fix acres to him or his aſſigns; and the breach 
affigned was, that he had not executed a conveyance to the plain- 
an diafelf and takes no notice of his aſſigns; and for this rea- 
ſon it was objected, that the breach was not well 9 for if 
it lad been conveyed to his aſſigns, the covenant been per- 
formed. ä * | 

In the principal caſe the declaration was held good; for there 
is a difference where a 3 to be done by a perſon or his aſ- 
ſigns, and to a perſon or his aſſigns; for in the firſt caſe, the 
breach muſt be 3 that it was not done, either by one or 
the other; but in the laſt caſe it ſhall be intended prima facie to 
be done to the perſon himſelf; but if he aſſigns his intereſt, then 
it may be done to the aſſignee; whereupon judgment was given 
for the plaintiff. 5 Mod. P- 133. 1 | 

17. Covenant aſter verdict for the plaintiff: Tanfield moved that 
the declaration was ill. Firſt, becaule the plaintiff brings this 
action as affignee, and doth not name himſelf affignee; but after- 
wards in the declaration ſhews how he is aſſignee; as where a man 
brings an action as heir, or executor, he ought to name himſelt 
ſo; and of this opinioh was Fenner; but Popham, Clinch, and 
Gawdy, contra. In regard, that in the body of the declaration it 
is ſhewn how he is affignee; for the naming himſelf ſo is but 
matter of form, which is not material after a verdict. Secondly, 
becauſe the covenant is, that the leſſee and his aſſigns ſhall enjoy 
it without the interruption of Francis Ewer, and all othersclaim- 
ing under the ſaid Francis; and that the 2 aſſigned is, becauſe 
he was ouſted by  S. who claims under the title of the ſaid 
Francis Ewer, and doth not ſhew how he claims under his intereſt, 
nor by what conveyance ; but all the court held it to be well 
enough; for he is a ſtranger thereto, and cannot ſhew it certainly; 
whereſore it was adjudged for the plaintiff. Note, in Paſch. 
Elis. this as TE was reverſed upon the ſecond exception, by 
the opinion of all the juſtices and barons in the exchequer cham- 
ber. 1 Cro. 823. | 

18. Covenant to permit the plaintiff to carry away the trees, 
and the breach aſſigned, guad nn permiſit ſed obſtruxit & ohſfupavit, 
and held well enough, upon a demurrer, without ſhewing how he 
obſtructed the plaintiff. 1 Show. 252. Dye v. Wells, The ſame 
point held to be law, in 2 Show. 75. Preſcott v. Pemberton. 

19. A declaration in ſetting forth that B. had covenanted for 
himſelf, his executors, adminiſtrators and aſſigns, had not repair- 
e the mill; and it was judged to be ill upon a general demurrer, 
not being in the disjunRive. Cro. Eliz. 348, Colt. v. Howe. 

M 2 | 
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16. Where the defendant covenanted he would convey fix acres 
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inſtances the bresck hath been 


1 And. 236. Onſley v. Fiſk. 
300. Frank v. Foſter. 
| 134. Rich. v. Rich. 
Allen 9. Needler v. Gueſt. 
Latch 30. Conſtable v. Clovery. 
1 Brownl. 20. Lane v. Treſham. 
23. Tiſdale v. Eſſex. 


24. Caſtilion v. Smith. 


1 Lut. 329. Lee v. Johnſon. 
360. Brettin v. Vaux. 
1 Leon. 318. 


4 Leon. 248. Hix v. Fleetwood. 


2 Keb. 44. Trevor v. Nurſe. 


145. Barker v. Thorrald. 


288. Aſhton v. Martin. 
——Truſſell v. Mading. 
338. Eccleſton v. Claptan. 
378. Proctor v. Newton. 
2 Keb. 142. Dixe v. Long. 
163. Luey v. Levingſton. 


F ighthly, Of the Pleadings in Actions of Covenant 


1. Where there are ſome covenants that A. ſhall not doa d 
and there are others for the performance of a thing to be ® 


| 


P“ 140 In what other judged well affign- 
| ed, and in what not. 9 
Cro. Eliz. 916. Lanning v. Lo- z Keb. — — v. Ablet. 

vering. | 396. Streeting v. Hinde. 
Cro. Jac. 227. Barwick and 81 1,———y. Sherlocke. 
another againſt Gybfon. 816. Hemingway v. Lad, 
Crs. Jac, 383. Penning v. Platt. | 1 Keb. 250. Boucher v. Coſter. 
472. Bur well v. Wood. 211. Holland v. Bleſt. 
557. Breſſey v. Hum- 490. Smith v. Comers. 
phrys. 375, Gilbert and Ur'y, 
251. Boulney v. Cur- Martin. 
| 736. Petit v. Conway. 
369. Muſcot v. Ballet. 761. Wadſworth v. Guy, 
378. Williamſon v. | 76. Palfry v. Plees. 
Hunt. | 829. Goldiborough v. An- 
Cro. Car. 176. Symms v. Smith. $. | 
T. Jones 186. my v. Ruſſell 838. Baker v. Berisford. 
Noy 50. Chandflower v. Wa- Poph. 200. Sanders v. Meryun 
terhouſe. Winch 32. Anonymus. 
2 Roll's Rep. 399. Perſon v. 34. Anonymus. 
| ones. | 3 Lev. 293. Watnough v. Hol. 
Popham 200. Saunders v. Mery- | te. 
ton. 2 fone 186. Bellamy v. Ruffell 
295. Crabbe v. Tooker. | 


1 Mod. 223. Boſcawen & al v. 
Cook. 

2 Lev. 124. 

1 Lev. 78, Coniers v. Smith. 

1 Jones 218, 219. Symons ". 
Smith. 
Hard. 132, 133. 

1 Roll's Abr. 872. 

Yelv. 226. Douty v. Fane. 

Cro. Jac. 486. Mills v. Afel. 

6. Sheers v. Britin 

9 Co. 60, 61. a. Bradſhay 

Salmon. 


Cro. Jac. 298. Barwick v. Cib 
fon: 
Cro. Eliz. 830. 
2 Mod. 176. 


1 Brownl. 23. f 
Hardr. 132. Lewes v. Collina 


3 Lev. 325. Buckley v. W 
liams. 


On ARions of Covenant. 


by 4. 4. ſhall, as to the firſt, plead that he hath not done it, as 
to the others that he hath ene it, generally; and if che ne- 
gative covenants are againſt law, he may generally ſay that he hath 
performed all; as where an under ſheriff covenants with the hi 
jheriff, that he will not levy an execution for above 20l. or that 
he will not return a writ of wenire, without giving the high ſhe- 
riff notice; that is a covenant againſt law; and a bond to per 
form covenants, where ſome are void, and others are good, thall 
be void of thoſe covenants that are againſt law, and be good for 
the reſidue; but otherwiſe it is if ſome of the covenants are void 
by the ſtatute law. Moor. 856. Norton v. Sims. 

2. Where a covenant was that the defendant ſhould pay ſo much 
money, the plaintiff making a ſufficient eſtate before ſuch a day, 
and the defendant pleads that he offered to pay the money, if 
the plaintiff would make a ſufficient conveyance. It is no good re- 
plication to ſay that he was at ſuch a place, and there made and 


of ſeiſin without notice, becauſe he might have made it by enrol- 


Wd. ment. 1 Ven. 147. Large v. Cheſhire. . 
— 3, Where a plea was held double in covenant, and ill for want 
of a traverſe of 


the defendant's enjoyment. 2 Ven. 67. Baynton 
v. Bobbett, | | | 


4. Where it was held that a later covenant cannot be pleaded in 
bar of a former. 2 Ven. 217, 218. E Ar. ago 
5. Where a plea was adjudged ill, becauſe there was a traverſe 
to a matter not alledged. 2 Vent, 79. Killegrew v. Sawyer. 
6. A parol 1 before a breach of it, may be diſcharged 
by parol, and ſo pleaded; but after a breach it cannot be plea 
in diſcharge without ſatisfaction alſo; but a diſcharge may be 
ons «. 9 by deed, be the covenant by parol or by deed, aſter a 
reach, and without ſatisſaction. Stile 8. Forteſcue v. Bro- 
grave, | 
7. A covenant is no duty, nor doth there ariſe any cauſe of ac- - 
tion till the covenant be broken, and therefore it is not diſcharged 
by a releaſe of actions; and when it is broken, the action is not found- 
prittob ech merely upon the ſpecialty, as if it were a duty, but favours of 
haw ! trelpaſs, and therefore an accord is a good plea to it, and it ends 
in damages. Allen 39. Erls v. Lambert. But by expreſs words 
v. Cib in a releaſe it may. 5 Co. 71. 35 Hen. 8. Dyer 72 pl. 24. 
8. A. covenants for him and his aſſigns with B. to repair and 
maintain the houſes with reparations. A. aſſigns his term to C. 
and a breach is aſſigned for want of repairs. The defendant pleads, 
(nat after the decay of the houſes he made a concord with the 
Plaintiff, and ſhews it to be executed; and the plea was held good 
* W e objection, that the action being grounded upon 
a deed, cannot be diſcharged without a deed; 9.4, ar it is not 


pleaded in diſcharge, but only in diſcharge of the damages; and it 

ant. bot like the caſe of a bond, where there is a duty certain; for 
1 'here is not a good plea. 2 Cro. 200. Alden v. Blague. 

0A thith g gu . 

(os 9. The 


Jealed a charter of feoffment, and was there ready to make livery P& x41 


P? 142 
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9. The leſſor covenanted with the leſſee, that he ſhould enjoy 


the leaſe peaceably during the term, and that the leſſor would not 


make any entry upon him during that time; the leſſor entered three 
years afterwards, and the leſſee brought an action of covenant, 


and alledged three breaches of that covenant; the defendant pleads 
an accord and ſatisſaction, in the performance and ſatisfaction of 
chat covenant after the firſt entry, and before the other two en- 
tries. It was adjudged that accord with ſatistaction by deed ſhall 


be a good lea in 3 of a covenant, as well before the 
breach as after it; but by Houghton Ch. Juſtice, an accord with 
ſatisfaction 1s not a good plea in. diſcharge of a covenant without 
2 deed, becauſe it enures as a releaſe of the covenant, which can- 
not be without a deed; but if it be pleaded to be in ſatisfaction 
and performance, it is good; as payment of money is not a good 
plea in diicharge of a bond, but in diſcharge of the money to be 
_ upon the bond, it is. Palmer 110, 111. Robards v. Sto· 
er. | | 
10. 4. lets a houſe to B. for years, and B. covenants to repair, 
and to leave the ſame repaired at the end of the term, and a breach 
is aſſigned that he had not left it repaired at the end of the term; 
the defendant pleads that A. within three days after the date gf 
the indenture, releaſed to the teſtator all debts, duties and demands, 
and it was held ta be na bar; an exception was taken to the de- 
claration, becauſe the breach was alſigned in not delivering up the 
houfe well ired at the end of the term, and does not thew in 
what inſtance it was not well repaired; but this exception was not 
allowed good; for the breach being according to the covenant it is 
ſufficient. ' But if the defendant had pleaded, that at the end of 
the term he delivered it up well repaired, then if the plaintiff will 
aſſign any breach, he ought *parucularly to ſhew in what point i 
was not repaired," ſo-as the defendant might give a particular an- 
ſwer thereto. 2 Cro. 170, 171. ps, v. Field, 1 Cro. 176. 
S Tray: 57? 
11. Whether a concord ſhall be a bar to executory covenants. 
2 Roll's Rep. 187, 188. N Wy ATE DN 
12. If the covenant be to levy a fine, it is a good plea to fay, 
that the fine intended contained more than was conveyed. 2 Rolls 
Rep. 104. Wilſon v. Welck. Late 
13. So if a fine be levied of all his meſſuages and lands in J. 
and an action is brought for not levying a fine, which is tendere! 
of more than the covenantor had at that time; it is a good bar 
that the fine was of two meſſuages, andhe had but one at the time 
7 the fine. 2 Roll's Rep. 117, 118. 2 Bulſt. 315. James * 
ames. s | 
14. The plaintiff declares, that the leſſee for 40 years let th: 
land to the defendant for 20 years rendering rent, and that the 
deſendant covenanted to pay it; and that afterwards A. intitled 2 
the 
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zeverſion of 40 years, aſſigned his term to the plaintiff, to 
Cy the defendant attorned, and the plaintiff gn a breach in 
non-payment of the rent; the defendant pleads, that before any 
rent [9,095 due, the leſſor releaſed to him all covenants; and the 

ourt adj udged, that they will intend the action to be brought up- 

on the re um, which is A covenant in law before the ſtatute of 
H. 8. and paſſes by the grant of the reverſion, which the leffor 
could not releaſe aſter ment, and is not like to Middlemore's 
caſe, in 1 Cro. for that was upon a collateral covenant. 2 Lev. 
207, Harper v. Burgh. 

15. In an action of covenant, the defendant cannot plead, that 
the plaintiff at the time of the demiſe, had no eftate in the lands, 
tho 1323 plea is good to an action of debt for rent. 2 Vent. 
*. rke v. Peppin. 

16. Where 5 * in tenementis was adjudged no plea. Allen 
79. Newton & ux v. Weeks & ux“. Mes! 

17. Where non infregit canventionem was held a good plea after 
2 verdict, Walfingham v. Comb, 1 Lev. 183. | 

18. Where performance generally hath been held not a good 
plea. Noy 53. Allen 72. 

19 A man cannot plead performance without ſhewing the deed. 
1 Sid. 425. 

20. How to plead performance generally, and when and how 
to affirmative, aud how to negative covenants. Savil 120, 121. 
Wilmer v. Oldfield. | | 

21. Where it was adjudged, that non-performance of a recipro- 
cal covenant is no bar to an action for the breach of another co- 
venant. T. Jones 216. Shower v. Cudmore. 

22. In pleading a performance, the defendant cannot ſet forth 
an indenture of Ris own, and plead to that, but he muſt crave 
o_w 3 the indenture declared upon. Mod. caſes 154. Foxon v. 

oſley. 5 
23. And it is to be obſerved, that oyer of the body of the deed, 
without oyer of the indorſement, is not a compleat oyer of the deed, 
where the deed relates to the indorſement ; and in this it differs 
trom oyer of an obligation without the condition; for if one craves 
ger of the obligation only, he ſhall not have cyer of the condi- 
uon. 6 Mod. 237. Lady Cook v. Remington. 

24. 4. bargains and ſells land to B. which A. had purchaſed of 
C. and other truſtees; and covenants that he was ſeiſed of a 
elite in fee, by virtue of an indenture made between him and 
Mallaſton; and affigns a breach, that A. was not ſeiſed of a good 
eſtate in fee; the defendant pleads, that he was ſeiſed of as good 
an eſtate as Wollaſton and the reſt 3 to him; this was Feld 
to be no plea; for the * plaintiff's 
vas only to denote the limitation and quantity of the eſtate. 1 
Ley. 40. Cooke v. Founds, 


25, If 


erence to the conveyance, P# 43 
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25. If a covenant be for a further aſſurance by fine, feoffmen, 
recovery, &c. general performance is there a good plea. Lu. 
- 603, 608. | | 
286. If a covenant be, that the vendee ſhall enjoy lands without 
interruption, and alſo be diſcharged and acquitted from all incum- 

brances, \ wang performance is not a good plea. 1 

27. Where performance generally was held to be no ple. 
Wimbelto: v. Holdrip, 1 Lev. 303. 6 H. 4. 8. 

28. Performance of covenants ought to be pleaded ſpecially 
where they are in the negative or disjunctive, or where it is to do 
a matter of record; and it is ſaid the law is the ſame, where the 
act is to be done by a ſtranger. Palmer 70. Ley v. Lutterell. 

29. Where a plea was, that the defendant had ſaved the plain. 
tiff harmleſs; it was held good upon a general demurrer, withou 
ſhewing how he ſaved the plaintiff harmleſs. Cutler & al!“ 
Southern & al'. 1 Lev. 1 | ; 

30. If a deed be razed, the defendant cannot plead that the 
deed is razed, and ſo not his deed. Savil 71. Manwood v. Har: 


oo \ THF org” 


\ 
ris. 

1. Where a plea was held ill, it being of the grant of a te a 
verſion, and not pleaded to be granted by deed. 3 Lev. 154 . 
Beely v. Parry. | 4 

32. Nt Abe was held no good plea to an action of covenant, ti 
for non-payment of rent. Tyndall v. Hutchinſon, 3 Lev. 170. 0 

z. In debt or covenant, for non- payment of rent upon a de L 
not indented, il habuit in tenementis is a good plea; and for the 
plaintiff to reply that he had a good a ſufficient place in the fo 

remiſſes is not a good replication, without ſhewing what eſtate Is 
be had. 3 Lev. 193. 15 | | | | 15 
34. In debt for rent againſt the aſſignee of the executor of K 
the leſſee; the defendant pleads an aſſignment over before any rent bo 
in arrear, and pleads it without notice; and it was held ill; for 5 
until notice, the privity of eſtate was not deſtroyed. 3 Lev. 295. inc 
Tongue v. Pitcher. as | for 
35. Where the breach is aſſigned for not repairing, and tlc ren 
defendant pleads he did repair, he muſt conclude to the country; the 
and the concluding with an averment was held a fault in ſubſtance ade 
1 Show. 70. Skinner v. Kilbys. EO cor 
36. Where the covenant is for the diſturbance of quiet enjo): 
ment, and the plaintiff declares, that the defendant and another to; 
by tis ee did enter; and the defendant in his plea traverlc; of 
abfque hac, that the defendant and the other did enter mods & fir fort 
ma; this traverſe is good, without ſaying that neither they, 0! try 
either of them did enter. 1 Show. 79. Coleman v. Sherwyn. , 4 
37. Tender and refuſal & uncere priſt, pleaded to an aclion d yea 
covenant, for the payment of money, and it amounts to payment plai 


d perf . 1 Show. 129. 
and performance — 38. Wher 


On Actions of Covenant. 


38. Where there was a covenant by A. in conſideration of 
22501. to transfer to B. a quantity of ſtock, and B. covenants to 
accept the ſame in the uſual manner; the plaintiff avers, that upon 
that day he was ready, and offered to have transferred; and gave 
the defendant notice, that the defendant did not accept of the 
ſtock, nor appoint any perſon to receive it, or pay 22501. | 
The defendant pleads, that the uſual manner of transferring, 
is by writing, entered in a book kept for that purpoſe, under the 
hand of the perſon transferring ; and the ufual manner of accept- 
ing it, is by writing entered in the ſame book, after ſuch transfer 
declaring an acceptance. 'That the plaintiff did not transfer ac- 
cording to that, or any other form, by reaſon whereof the de- 
fendant could not accept. 'This was held to be no plea, for they 
are mutual covenants, and each has his remedy, and the defendant 
ought to have tendered his money, and demanded a transfer, 1 
Show. 391. Smith v. Cudworth. 5 | 

* 39. A. brought an action of covenant ſt B. upon a co- P# 144 
venant, that B. would go in ſuch a ſhip out of the river of Thames, 
to ſuch a place in Spain, and that he would depart, proceed on, 
and not ſtay, &c. performance generally was held to be no plea; 
and this diverſity 1s to be obſerved between a negative covenant, 
which 1s only in affirmance of a covenant precedent, and a nega- 
tive covenant, which is additional; for in the firſt caſe, — 4 
mance generally is good, but not ſo in the latter. 1 Sid. 87. 
Langhwell v. Palmer. 


40. A. brings an action againſt B. his leſſee, who pleads per. 
ſormance generally; the plaintiff replies, and affigns a breach for 
non-payment of rent; the defendant rejoins, t the plaintiff 
ouſted him; and it was held to be a departure, and it ought to 
_Y been pleaded at firſt ſpecially. 1 Sid. 77. Granger v. Hem- 

row. 

41. In an action of covenant brought by the aſſignee, * an 


indenture of leaſe, and a breach aſſigned for eviction; the de- 
ſendant pleads, that the plaintiff ought to enjoy, paying the 
rent; and it not appearing that there was any rent due after 
the aſſignment, and before the eviction, the plea was held ill; 
and it was adjudged that the word paying here did not make a 
condition precedent. 1 Sid. 280. Allen v. Babbington. 

42. To a declaration in covenant, the defendant pleads in bar 
o a breach for non-payment of rent, a former bargain and ſale 
of the ſame land to uſes, and the ſtatute of uſes, without ſetting 
forth an entry by the bargainee; and it was adjudged, that an en- 
try was not requiſite. Banks v. Smith, 1 Sid 399 

43. An action of covenant was brought upon a leaſe for nine 
years, dated the 1ft of June, 16 Car. 2. which was to fave the 
plaintiff harmleſs from all evictions during the term; and the 
breach aſſigned was an eviction, the 16th of June, 1) Car. 2. 

which 
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which was after the breach aſſigned, and pleads beſides, that the 
2 was not evicted after che delivery of the deed; and jt 
as adjudged that the conſtruction. of theſe words, that he ſhall 
not be evicted during the term, ſhall be conftrued during the tem 
in computation, and not from the ume of the delivery of the deed, 
1 Sid. 374. Lewis v. Hilliard. | 
44- But in this caſe where A. by an indenture of charter. par), 
dated the 8th of S-ptember, 38 Eliz. having hired of B. a ſhip for 
a voyage to Dantzick, upon taking the ihip it was agreed, that 
the thip thould be laden with corn, and 10 g0 to Dantzick, and 
then ſail to Zoghnomn; and by this indenture, in confideratian the 
Plaintiff had agreed, that the defendant ſhould have a moiety 
of the corn, = then was, or afterwards ſhould be laden in 
the ſaid thip in the ſaid voyage, the defendant covenanted to 
y the moiety of the money tor the corn; and alledges, that 
in fact the thip was laden with fixty laſts of corn; and for nv 
rformauce of this covenant the action was brought; the defea- 
dant pleaded, that the deed was ſealed and delivered the 28th of 
Oct. ber, 38 Eliz. and that then, or afterwards, there was not any 
eorn laien in the ſaid thip; and traverſes the delivery on the gt 
of Oct.ber, or at any time aſterwards before the 28th of Oer 
aud it was thereupon demurred; and held by the court, that the 
plea and traverſe 1n this caſe were ; for in regard the nn 
Ulf declares upon a deed dated the gth of October, it ſhall alwajs 
be intended to be delivered then; and if he afterwards confeſſes 
it to be delivered at any other time, it is a departure, which i 
here done by the demurrer; and the word time refers to the time 
of the eſſence of the deed, which is from the delivery; for if it 
were delivered ten months after the date, he ſhall not have ary 
beneſit of the corn laden before the time of the delivery, and cou. 
OY ſhall not be charged with any before. 2 Cre. 263, 204 
Orfley v. Hicks. s a. 


TY 14 5 * 45. Au action of covenant was brought upon an indentur, 
ys 


upon a ſpecial covenant to pay rent at certain therein ſpec- 
fied and reſerved; the defendant pleaded, that there was no ret! 
behind. The plaintiff demurs to this plea, and it was held | 
the court to be no plea; for by this plea the defendant confeſſe 
the covenant broken; and this plea tends but to mitigation of the 
damages. Hare v. Savil, 1 Brownl. 1i1ggg. 
46. A. conveys a meſſuage with the appurtenances, to B. at! 
his heirs, and alſo grants him a liberty to enter, and to draw us. 
ter out of a well, 33 A. covenants with B. that he was ſeiſel 
in fee of the premiſſes; it is not a good breach to ſay chat 4. wo 
not ſeiſed in fee of the well; for the covenant that he was ſeiſc! 
2 the meſſuage and premiſſes, does not extend to the well. Lu 
03. 
47. Where a leſſee for years brought an action of cover?! 
againſt the leſſor, on a covenant for quiet enjoyment, and = 
a breach, 


On Actions of Covenant, 


a breach, that the leſſor entered upon him, and ouſted him of the 
remiſſes. The defendant pleads that he entered to diſtrain, and 
traverſes, that he ouſted him of the premiſſes. Upon a demurrer 
this traverſe was held well enough; and if the plaintiff had joined 
iſſue upon the matter of the traverſe, and proved an ouſter of any 
part, the iſſue would have been for him. Mod. caſes 150. White 
v. am. | 
48. A concord is no plea unleſs it be executed on both ſides. 3 
Lev. 18 | Ruſfel x, Rule. ; i | 4 TEM FR 
ertormance Ot covenants ought to eaded a 
where they are in the negative or Ggſunctive, or 1 it qi « 4 
a matter of record; and it is ſaid the law is the ſame where the act 
is to be done by a ſtranger. Palmer 70. Ley v. Lutterell. 

50. Where the plaintiff declared, that ſhe was poſſeſſed of cer- 
tain houſes in St. Martins lane, for a certain term of years; and 
that ſhe demiſed the ſaid houſes to Richard Gill for 21 years, un- 
der a certain rent which he covenanted to pay. Sn 
That before the ſealing of the leaſe, it was endorſed for the 
payment of twelve bottles of canary wine every year to Chriſtian 
44 Soo i EY 
That the leſſee entered, &c. and made his will, and did thereby 
conſtitute Suſan Gill ſole executrix thereof, and ſoon after died. 

That the ſaid executrix proved the will, and entered upon the 

premiſſes, and aſſigned the term to the defendant Thomas Pitcher, 
who entered and was poſſeſſed, &c. 
That he the ſaid Pitcher had not performed the covenants, and 
aſſigned the breach in non-payment of 24 bottles of Sack, which 
was due for two years; and alfo for arrears of rent, after the aſ- 
ligament made to him by the ſaid executrix Suſan Gill. 

The defendant Thomas Pitcher pleaded that before the ſaid wine 
and rent became due, he aſſigned his intereſt ' to Fames Matt, but 
did not plead notice given to the plaintiff, or that ſhe had accept- 
ed the rent. And upon a demurrer to this plea, judgment was 
given in the Common Pleas for the plaintiff, and a writ of error 
was brought in'B. R. and the common error * 4 

The queſtions both in that Court, and in the King's Bench 
e e Der | 
Firſt, Whether the defendant Pitcher ought to have pleaded that 
ne had given the plaintiff Tevey notice. 

Secondly, If ſuch notice was neceſſary, yet whether this action 


775 be againſt the deſendant, aſter this aſſignment made by 
M tt, &c. 
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_ And after two arguments, judgment was given in Zafer term 

tollowing for the defendant in the 1 e and the judg- 

ment in the Common Pleas was reverſed. 

* It was held that the affignee was chargeable by reaſon of the 

land; and when he had parted with his intereſt, there — 
on 
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reaſon given why he ſhould be any longer liable, eſpecially ſince 
the executrix of the leſſee is ſtill bound to perform the covenant | 
in the leaſe, ſo long as ſhe has aſſets; and that was the true rea- 
ſon of the judgment in Hellier and Caſbard's caſe, as hath been 
_ obſerved; that of Kighly and Bulkly upon the point of notice, 
&c. was not adjud I upon much debate; and therefore a writ of 
error ame ee ee upon it in the Exchequer- chamber; 
and my Lord Hale, who was then Chief Baron, and my Lord | 
Chief Juſtice Bridgman were of the ſame opinion with Juſtice | 
Twiſden, that notice was not neceffary. 
Ihe pleadings in this caſe you may ſee in Juſtice Ventris's Re. 
pre, and the caſe put, but no part of the arguments ,on either 
ide. 4 Mod. Rep. 71, 72, 76. « 
51. Where a covenant goes with the land, there a releaſe by 
the grantor of the reverſion to the leſſee before the money becomes 
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due, will not bar the grantee of his action. 2 Lev. 206. Harper 6 
v. Bu h. 5 r 

52. Where a plea to an action of covenant upon a charter-par 
ty was held not good. T. Jones 216. Shower v. Cudmore. t 
53. Covenant againſt the leſſee, and the defendant pleads per f 
formance; the plaintiff replies and affigns à breach in non: pay a 
ment of rent; the defendant rejoins an entry and eviction; and ii t 
was held a departure. 1 Sid. 7 7˖7. le 
54. A. B. and C. in conſideration af ſuch a rent reſerved by a 7 
deed poll, concefferunt & dimiſerunt to the plaintiff; and on this w 
covenant in law, the plaintiff brought action againſt A. and li 
aſſigned for the breach, that A. and another by his command er ad 
tered on the plaintiff; and he ſhewed further, that A. B. and (. w 
had nothing, but that one D. was ſeifed in fee. The defendar: by 
comes and traverſes, @>/que hoc, that A. and another by his con: cl 
mand entered; to which the plaintiff demurs. th 

Holt was clearly of opinion, that covenant lies upon the wor 
dimiſit. Hob. Holder v. Taylor, Fitz. Nat. Br. tit. Covenant, that of 
an action of covenant lies on a covenant in law, although ther en 
be no eftate, if the covenantor himſelf enters; and he cited Tit ws 
port's caſe, A. and B. join in a leaſe by the word demiſe, B. hat! is; 
nothing, an action of covenant does not lie againſt B. if A. halt lef 
a title to demiſe; to which it was ſaid, that in the principal calc 37 
none of the leſſees had any thing. Chief Juſtice: Then an act | 
icht to be brought againſt them altogetber. zen 
ould : The breach being laid on a perſonal act of A. is 999 Po 
2 him only; and the Chief Tuſtice agreed, that a cover?" v1 
which is joint in itſelf, ſhall be taken ſeverally, when the bes” reg 
aſſigned is a ſeparate act of one of the parties. But A. the 05 ſer 
ſendant traverſeth his entry which is good, chew it be aſe "ff 
koc, that he and the other by his command entered, and dots 5 8 
0 


fay nec aliguis enrum. 
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On Actions of Covenant 
Gould inſiſted that thoſe are feveral breaches, viz. the entry of 


A. and the other, but (curia cura) that is but one breach, and 


the traverſe good; andthe Chief Juſtice took this difference, viz. 
in a ſpecial plea, as here it is not neceſſary to traverſe, nec aliguis 
trum; but the law is otherwiſe on a general plea; as in debt on 
2 bond againſt two, guad non ſolverunt, it is neceſſary to ſay nec 
aliquis erum; ſo in waſte, nin fecerunt vaſtum ſeu aliquis eorum 
ſicit, &. Comber. 164. MBS 

55. In an action of covenant the breach was aſſigned in this 
manner; whereas the defendant being leflee for years, covenanted 
at the end of the term to leave and yield up the tenements well 
repaired to the plaintiff; that he had not left, &e. the plaintiff 
pleaded that one Blunt was ſeiſed in fee, until by the plaintiff diſ- 
ſeiſed, who let to the defendant; and after Blunt re-entered, who 
enſeoffed J. S. who is yet ſeiſed, &c. and it was thereupon de- 
murred; and adjudged a good bar. fr Cro. 656. 

56. Covenant upon a demiſe by indenture, and counts that 
the deſendant by indenture demiſed and granted the lands to him 
for twenty years; and that one W. N entered and evicted him by 
a rightful title. The defendant pleads a plea with av inducement 
to a traverſe; ab/que ha, that * was poſſeſſed by virtue af a 
leaſe, &c. and it was thereupon demurred and reſolved by all the 
Juſlices, that upon the words demiſe and grant, without other 
words, which comprehend any warranty in them, this action well 
lies; and that a leaſe by eſtoppel is a good leaſe to ground this 
action upon an eviction; and that a bar with a traverſe, that he 
was not poſteſſed by virtue of a leaſe, is no plea againſt this leaſe 
by indenture, which is an eſtoppel, without ſhewing a particular 
clauſe; wherefore without fanker argument it was adjudged for 
the plaintiff. 2 Cro. 73. 

57. Where leſſee for years covenants to drain ſuch water out 
of land before ſuch a day, he pleads that before the day the leſſor 
entered, and continued in — until afier the day; and it 
was thereupon demurred, and adjudged to be no plea, becauſe it 
1s 2 collateral act to be done by him, unleſs he had ſaid that che 
leſſor held him out, and hindered him from doing it. 1 Cro. 
374. 

58. An action of covenant was brought for the arrears of a 
RE due long before; and it was ſaid by Mr. Juſtice 
Powell, that an avowry for the arrears of a rent-charge in 1679, 
'5 0 eſtoppel to the bringing an action of covenant for the ar- 
rears in 1698; and it was likewiſe ſaid by him that there is a diſ- 
ſerence where the acquittal for the laſt quarter is under the plain- 
1's hand and ſeal, and where it is under his hand only; for in 
the firſt caſe it is an eſtoppel; in the latter it is but evidence. 
Comb, 58, 5 

59. The defendant pleads to an action of covenant grounded 
bam articles, &c. where the breach aſſigned was for not paying 

80l. 
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-Bol. out of the eſtate of R. M. according to the form of the ar- 

© ticles; that he had expended 810l. about the neceſſary repain, 
and other neceſſary charges, but does not ſhew what thoſe repain 
were, by which the court might judge whether they were neceſ- 
ſary or no; and therefore held ill for that uncertainty. 1 Saund, 
49. 

60. To an action of covenant for not paying 451. for liberty to 
paſs over the river; the defendant pleads, that it was a free and 
common river, and that the plaintiff had no toll for the paſſage; 
os plea was held to be double by all but Ventris. 2 Ventris 

T- Hy | | 
61. In an action of covenant againſt an aſſignee, who pleads 
an aſſignment by him before the cauſe of action; it was held in 
the Common Pleas by two Juſtices againſt Powel, that the ple: 
was * for want of notice; but this judgment was reverſed 
by the whole court of King's Bench, for that notice need not be 
alledged, becauſe the aſſignment was complete without it. 1 
Vent. 234. \ 

62. Where the leſſee of an houſe covenants to repair, uphold, 
&c. and the houſe is burnt without his wilful act, and the leſſee 
within a convenient time builds it again; this is a breach of the 
covenant notwithſtanding the rebuilding it, for that it is no good 
bar, becauſe the right of action being once attached, cynnot be 
diveſted or barred by matter ſubſequent. Poole and Archer, 
Mich. 36 Car. 2 B. R. Skin. 210. | 

63. In an action of covenant for non-payment of rent, the 
defendant pleaded a former bargain and ſale without entry by the 
bargainee; and held a good plea, and that it amounted to an eric. 
tion. 1 Sid. 4 

64. A bargain and ſale of a rent-charge was pleaded, without 
ſaying it was enrolled aceording to the ſtatute, or that there was 
any attornment, and held naught; Carter 221. but note, that this 
was before the ſtatute for the amendment of the law, of the 4th 
and fifth of Queen Anne, whereby attornment in moſt caſes i 
held no longer neceſſary. 

P* 143 * 65. A. covenants to gather the rents in D. and he pleads that 
he was interrupted by the plaintiff, and ſo could not do it, this 
a good bar. 13 H. 7. 34. pl. 2. 

66. So if the leſſee covenants to ſurrender before the term end, 
and a ſtranger that hath a right enters upon the leſſee; this: 
diſcharge, becauſe the leſſee is diſabled by an act in law. 45 L. 


3. 48. ; 
; In covenant upon a demiſe by indenture, and. an eviction 
by a ſtranger by meaus of another title, it is no bar to traverl 
the poſſeſſion of the plaintiff, without a particular cauſe ſhewing 
how the other has title, becauſe it is by indenture. Trin. 3 Ja 
Sule v. Hearing, which is a general eſtoppel without ſhewi's 
ſome ſpecial matter to avoid it. * 


. 


68. 4. covenants to make a good eſtate in copy hold lands to B. 
before Eater, during the lite of Cx; it is no plea to ſay that it 


f he thews not that he was admitted, for it veſts in him to uſe it 
ill admittance. Mich. 15 Jac. Stiles v. Smith, and ſo the lord 
as not diſabled to perform his covenant. 

69. Where a rejoinder in this action was held inſufficient, 1 
leb. 95. Cookes v. Fownes, 1 Keb. 215. Orager v. Hemborugh. 
70. What hath been adjudged a departure in an action oi co- 
ſenant for not repairing. 1 Keb. 662. Pain v. Yokter. 

71. An action was brought by the plaintiff as executor, on a 


1 ovenant in an aſſignment of a leaſe for quiet enjoyment, ana 10 
17 e free and clear, and _ and clearly diſcharged, or otherwile 
le: i dennified of and from all arrears of rent, &c. and the piainutf 

igned a breach that ſo much rent was in arrear; the deicauant 


o part pleaded payment to the leſſor, and to the reſt of the revt 
ledged to be in arrear, that he left money in the hands ot the 
laintiff, ea intentione ſelueret to the leſior; and upon a de- 


zurrer, &c. Mr. Northy objected that the —— was not good, Le- 


os ule the intention was not traverſable. Holt Chief Jultice contro. 
the | ſome caſes the intention is traverſable; as if A. be indebted to 
ood by obligation, and by ſimple contract, and pays money to B. 
t be intention to which debt it ſhall be applied is tiaverſable; and 
-her, e court inclined, that the plea was good, but held clearly, that 


it had been religuit ad ſolvendum, it had been good, and that 
n religuit modo & forma, had been a good traverſe. Lut the 
hurt took an exception to the aſſignment of the breach, for that 
e plaintiff did not ſhew a diſturbance in the enjoyment, or other 
<ial damnification, without which the rent being behind is 1.0t 
bicach of the covenant. Tollard's caſe, 1 Roll's Abr. 433. a1. d 
ewiſe took this diverſity, viz. where the counterbond or coc. 
it 15 given to fave harmleſs from a penal bond before the con- 
on broken, there, if the ſum be not paid at the day, and 
the condition not preſerved, the party to be ſaved harmleſs does 
this become liable to the penalty, and ſo is damnified, and the 
nterbond cannot be ſued without a ſpecial damnification ; ſo 
e rent remaining in arrear, and not paid, is not a damage, un- 
$ the plaintiff be ſued or charged; and if paid any time beſoie 
h damage incurred by the lint, tis ſufficient. 1 Salk. 


. In covenant, the defendant pleads generally that he was an 
t; the plaintiff replies the cuſtom of Londen, that infants 
bound by their covenants, and ſo maintain his declaration. 
lit be a re. 1 Sid. 142. 
. The detendant pleaded that he ſaved the plaintiff harm. 
; the plaintiff replies an arreſt; the defendant rejoins that is 
one deceptive, and by the plaintiff's own procurement, and 
a departure. 1 Lut. 428. 


74. To 


as ſurrendered to the Lord by his procurement to the uſe of C. 


= 


- — — — — 
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Wood v. Kirkham. 


75. To an action of covenant for non- — of rent; the 


deieadant pleads no rent in arrear, and hel 


76. Where a perſon and lands are to be ſaved harmleſs, an 
damniſicatus is no plea. 2 Mod. 306. 

77. Where A. ſeiſed of lands, and lets the ſame for life, ren. 
dering rent, and afterwards deviſes the reverſion to B. his wif 
for life, and dies, C. takes B. to wife, who is the deviſee of the 
reverſion; and afterwards C. ſells the reverſion to D. and his lein 


during his own life; and afterwards 


covenants that E. ſha]l enjoy the rent during his term without au 
diſturbance by C. or his heirs, or any other perſon claiming fron 


D. the grantee of the reverſion during 
breach aſſigned was in the heir of D, = 


of the grant of the reverſion to H. The defendant pleads the 
ant of the reverſion to D. and traverſes that the rent and reve: 

ſon deſcended to the heir of D, Q; whether inſtead of traverſing 

the deſcent, he ought not to have traverſed the dying ſeiſed. For 

of every thing deſcendable, the dyi ef 

the deſcent is but the effect. And 


ſeiſed is 
hough the grant of the 


74. To an action of Covenant, the defendant ſhewed that th: 
covenant was to return the effects of all goods fent to B. and 
pleaded performance generally; the plaintiff replies, that of ſuch 
goods there was no return made; the, defendant rejoi 
was no order to return thoſe goods; and it was held a departure, 
there being no mention of an order in the covenant, ib i had 
been to return by an order, it had been otherwiſe. 2 Lev, G 


rejoined that there 


« 


N 
„ 
- 


1 Brow. 


its the rent to E. and 


the life of C. and the 
hath the rent by reaſon 


ubſtance, and 


verſion is but ſor the life of the grantor, yet the eftate granted» 


deicendable. 1 Leon. 310. 


What-other Pleas have been held good, and what not. 


Cro. Car. 180. Reyley v. Man- 


ning. 
2 Roll's Rep. 7 Palm. 40. 
Ley v. Lutterell. 
Owen 66. Dogrell v. Perks. 
Hutton 63. Jenning v. Pitman. 
Popham 161. Latch 12. Con- 
ſtable v. Clobery. 
i And. 64. Diggs v. Chovet. 
134. Rich v. Rich. 
Latch 202. Manner v. Veſey. 
126. Lucas v. Warren. 
Bend. 172. Glemſton v. Powell. 
1 Brow. 22. Cowling v. Drury. 


— 


_— — 


1 Leon. 
ih 


es. 

2 Leon. 5. Nevil v. Cooks. 
3 Leon. 90. Bunny v. Bunny. 
2 Keb. 535. Walton v. Jolit 


ſon. 


len. 


combe 


250. Shere wood x. No 


951. Babington . 
10. Walſingbam 
51. Outran v. alla 


54. Herrick v. 
n. 

Young v. Goll , 

69. Young * Ke 


55 


derſo 


Ke 


1 Browal. 24. Rident v. Took. 
Lut. 316. Brailsford v. Parſons. 
345- Pyke v. P ullyn. 

359. Snow v. Franklin. 

1 Lev. 16. Tompſon v. Noel. 
2 Lev. 216. Morris v. Wilford, 
1 Lev. 83. Nicholas v. Pullin. 
3 Lev. 170. Procter v. Burdet. 


3 Bul. 29. Quick & at. v. Lud- 
burrow. 21 

Godb. 29. Barker v. Fletwell. 

120. An onymu 

1 Leon. 237. Beal v. Taylor. 

311. 8 v. Hide. 

aidwell v. * 
$ 


| rews. 
2 Leon. 115. Bedell's caſe. | 
2 Keb. 76. TOY v. Grif- 


99. Man v. Raindbo- 
rouph. 

116. Jevans v. Harwach 
& Ux | 


332. Brightwell v. DoW - 


ty. | 

376. Lewis v. Helliar. | 
405. Clarell v. Galler. 
444. Banks V. Smith. 

529. The King v. Arkins. 
535. Walton V. Johnſon. 
564. Smith v. Yeomans. 
U24. Holdy v. Orway. 
640. Chopin v. Can- 


tre 
Keb. _ Walton v. Water. | 
4 | | 


128. Feild v. Wood. 
552. Johnſon v. Palgrave. 
367. Jenkins v. Armi 
3 kg 
477. Motteram v. Jolly. 
oY *685.8 —— : + 


" A orris v. Willford 
. Gol Keb. eee * 


.. Noell. 


Palmer 243, 247, 248. 1 
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1 Keb. 334. Lathwell v. Fiſher. 
210. Raymond v. Ma- 
thews. Tx 
232. Anonymus: 
415. Lewis v. Bill. 
510. Hen v. Hamſon. 
734. Audly v. Berry. 
751. Armin v. Bows 
763. Chambers v. Hun- 
ter. 


50. Ban v. New- 
land. bury | 
58. Glimſton V. Aud- 
11 8. Robinſon v. Amp. 
513. Priſland v. Coo 4 
Savile 120. Wilmer v. O d. 
2 Saund. 420. Walton v. Wa- 
terhouſe. 

2 Mod. 33. Duck v. Vincent. 

Cro. Jac. 359. Halſey v. Car- 


| Penter. 
 Cro. Elis. 870. Waller v. Creet, 


28 Is Fox V. Lee. 


148 Mints v. Bechel. 
1 Sid. 215. Sands v. Maleverer. 
1 Leon. 72. Bret v. Andar. 

2 Mod. 240. Goffe V. Elkin. 


Godb. 360. 5 


Co. 25. as x 
Hob. 107. Lampleigh v. Bratth- 
Waite. 


penter. 
Cro. Jac. 339. 1 Roll's Rep. S. 
Freeman v. S 


165. Alington v. Yeark- 


ner. 
| 2 Co. 4. a. Manſer's caſe, 


Kelw. 80. b. 95. b. 
3 Mod. 252. Mather v. Mills. 
295. Harriſon v. Hay- 
* 


ard. 
2. | 2 Mod. 305. Shaxton v. Shax- P* 150 


ton, 


March 121. Anonymus. 


Cro. Jac. 363. Codner v. Dalby. 


1» 234. Brown v. Brown. 
ot. II. 


N Leon 


2 Bulſt. 267, Haulſen v. Car- 


*2- . 
= 


* 


— —— — —— 
——ü — 2 — = — — — — WHEL od 
I — — _ — K 
r e , * — 


. 


Readings and Obſervations 


1 Leon. 311. Ogletho v. 
1 Lev. 303. Wimbleton v. Hol- 


drip. 5 
Co. Lit. 30 3. b. 
2 Lev. J. Watton v. Wedding- 
ton. 
1 Saund. 8, 9. Jevens v. Har- 
' . d 


ridge. 
2 Ven. 99. Clarke v. Peppyn. 
2 Brownl. 273. Hare v. Savil. 
1 Brownl. 19. Drury v. Allen. 


Dyer 112. b. 279. pl. 6. | 


Dyer 217. Hall v. Kirby, plead- 
ing a releaſe, 

2 Lev. 206. K. Jones 172. Har- 
per v. Burgh. 

3 Lev. 170, 189. 

2 Mod. 311. 

2 Sid. 121. 

Cro. Jac. 634. Horſman v. Ob 
bins 


1 Keb. 379, 413. Nicholls „ 
Pollen, 

I Lev. 831. 

3 Keb. 755. 2 Lev. 194. 


Jinthly, of the Iſfue, Trial, Evidence and Damages. 


1. What hath been held not an immaterial iſſue. Winch 56. 
Graſier v. Wheeler. = | 

2. An action of covenant was 1 againſt the mayor and 
corporation of Berwick, upon a leaſe, by which the defendant 
demiſed to the plaintiff an houſe in Berwick, with a covenant, that 
the plaintiff ſhould enjoy without interruption, &c. and one J. S. 
a ſtranger entered upon him; the defendant pleaded a ſpecial plea, 
viz. that the ſaid J. S. a ſtranger entered upon the premiſſes, and 
the venue was in the next county; this ifTue ought to be tried where 
the action is laid. Vid. Dowdale's caſe. If an action be brought 


upon a matter done out of the kin 
laid, and Berwick is out of the 


650. and 2 Roll. 97. 1 Mod 36. Criſp's caſe. 


om, it is to be tried where it is 
ingdom. Vid. 12 Eliz. Roll. 


3. In an action of covenant in London on bottomry ; the de- 
fendant pleads, that the ſhip was caſt away at Falmouth in a ſo- 
mw county, it being a tranſitory action, and pleads as in Dixon 
and Williams's caſe, 2 Sid. 60. where the.defendant ſwore his plea vey 


of the departure in London ; and judgment for the plaintiff was this 
there affirmed upon a writ of error ; Coleman for the defendant ove} 
by a traverſe of the ſame matter in the declaration, it cannot alter Join 


the place; contra, if it be new matter, which accords with the 
count, and ariſeth from the covenant itſelf; /ed curia contra; and 
Dixon's caſe is unanſwerable ; the old books are as Coleman's calc 
cited. 1 Keble 816. Collins v. Saunders. 

4. An action of covenant was brought ,upor a conveyance of 
lands, where the vendor covenanted that he was ſeiſed in fee, and 
aſſigns for breach, that he was not ſeiſed in fee, & /ic non tenu! 
c:nventimem ſuam. The defendant pleads un infregit convent! 
nem ſuam; and upon iſſue joined, and a verdict pro guer, it wa 
moved in arreft of judgment, that this was not any ifſue conſiſting 

0 
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of two negatives ouly, (to wit) that he was not ſeiſed in fee, & 
nn tenuit conventionem of the plaintiff's part, and non inf regit con- 
v:nti;nem of the defendant's part. Per Gar: It is an iſſue, though 
but argumentative and informal; for, if he had not broken his 
covenant, he was ſeiſed in fee, and if he was not ſeiſed in fee, he 
had broken his covenant ; and informal iſſues are tured by a ver- 
dict, though immaterial ones are not. See Pit and Ruſſel's caſe 
in an action of covenant, and the breach aſſigned in not repairin 
of houſes, and ſeveral other things; the defendant pleaded H regif 
cmventi nem; the plaintiff demurs ; the plea was ill, becauſe no 
good iſſue can be taken upon two negatives; alſo this way of 
pleading is too general. 1 Lev. 183, Walfingham and Comb. 
Sid. 289. 2 Keb. 18, 13, 47. 

5. In an action of debt on a bond to perform covenants, not to 
take or treat for a new leaſe without the aſſent of the plaintiff ; the 
defendant pleads he took no new leaſe contra formam indentur; the 
plaintiff replied he did take a new leaſe, not ſaid by or without 
the aſſent ofthe plaintiff; the plaintiff demurred. Per Cur': The 
replication is good enough, had the covenant been to take no new 
id leaſe, and the plaintiff had 3 a breach, that he took a new 


nt leaſe, not ſaying without the aſſent of the plaintiff, it had been ill, 
at and not aided by ſaying contra formam indentur ; but here the 
8. plaintiff is miſled by the defendant, and the iſſue is good enough. 
ea, 3 Keb. 124. Perry v. Whitledge. 
nd 6. Sir J. G. covenanted with C. that whereas he is poſſeſſed of 
ere a leaſe of twenty-one years of certain lands, that he will aſſure, 
oht convey, and aſſign the ſaid leaſe to N. and there was a bond for a 
t is performance in debt againft Sir J G. he pleaded the condi- 
oll. tions, and the performance of them; the plaintiff rzplicands ſaid, 
that the defendant non afſuravit, conveyavit by tranſpgſuit, (Anglice 
de- ſet over) the ſaid leaſe; upon which they were at ifſue ; at the 
 {o- Gay of n;/t prius it was moved that the iſſue was misjoined ; for the 
100 defendant pleads, as the covenant itſelf is, that he had aſſured, con- 
plea veyed, a aſſigned the leaſe ; tlie plaintiff aſſigned the breach in 
was this, ud non affuravit, conveyavit, & tranſpeſuit, (Anglice ſet 
dant over) the court was clear of opinion that the iſſue was not well 
alter joined. 2 Leon. 116. Gray v. Conſtable. 
che 7. Whether upon a trial in an actidn of covenant, many matters 
and may be aſſigned tor breaches or not. 2 Bul. 112, 113. Lady St. 
« caſe John v. Piot. 


8. What hath been adjudged a mis-trial in this action relating 
to the venue. 1 Keb. 601. Eider v. Martin. 

N An action was brought upon a covenant to aſſure ſuch a to- 
hold to the plaintiff, if he married with his daughter, ſecundu 
ges cccl fiaſticas, and alledged, that he rite & legitime eſpouſed the 
aughter of the defendant; and iſſue thereupon, and found for the 
vaintiff; and an exception was taken, &c. becauſe it ought to be 
ied by certificate from the 2 and not by a trial per pats; ſed 
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1 Allocatur; for the marriage is onl in iffue, and not whether he 
were lawfully eſpouſed; and it was alſo held, that it was ſufficient 

for the plaintiff to licet ſepius reguiſitus, without giving no- 
tice of the marriage; for he at his peril ought to procure a coun 
to be holden; whereſore it was adjudged for the plaintiff. 2 Cro, 
102. 

10. In an action of covenant the cauſe was, that the plaintiff 
was the apprentice of the defendant, and the defendant had co- 
venanted to inſtruct him in ſuch a myſtery; which covenant wa 

P 152 in Middleſex; and for not inſtructing him, the apprentice brought 
his action there; th! defendant pleaded a departure in London, 
notwithſtanding the breach was laid there; the jurors are bound tio 
find this matter, though a as. county. 6 Rep. 470 Fr Cur: 
The action ſhall not be removed in this caſe, they ought to take 
a writ of inquiry to tax damages in Middleſex. 2 Sid. 60, 118. 
Dixon and Williams, 1 Keb. 816. cited. 

11. An action of covenant was brought againſt an apprentic 
upon his indenture, for ſpeaking words ad damnum magifr. 

e defendant moved to change the wexre, for that the matter of 
the action is for words, for which an action on the caſe ſhould be 
brought; and this action is brought only for the plaintiff to chooſt 
his county for the trial, and to ouſt the defendant of the privileg 
t _— the venue; but the court would not change it. 1 Lev 
307. Taylor and Beckett. 

12. An action of covenant was laid in London, and the iflu 
was upon a feoffment of lands in Oxfordſhire; it was tried i 
London where the action was laid; and it was objected that th 
feoffment of lands in Oxon is local, and ought to be tried ther; 
but by Vaughan and the whole court, it is cured by the ſtatute 0 
Jeofails, 17 Car. 2. by the expreſs words of it, being tried in tl 
county where the action was brought. Vide 2 Lev. 165. Addr 
ley and Wife, Jennings v. H 1 Sid. 157, 

13- A man brought an action of covenant in Southampton, an- 
declares upon a covenant taere; the defendant pleads a releaſe! 
Suſſex; rang lication was, that he that made the releaſe was 
ideot ; upon which the iſſue was taken; this ſhall be tried whe! 
the e is pleaded, and not where the action is brought, Dy 
112. d 

14 An action of debt was brought on an indenture, wher® 
were divers covenants to be performed on the part of ® 
defendant; the plaintiff alledgeth in this count a breach of ail # 
nerally; the dant pleads he performed all; the plaintiff 
ies, and ſhews one ip ſpecie which he had not; the jury 2M 
only charged with thus covenant. Dyer 297. | 
15. If an action be brought upon a charter party, anda brad 
afligned in a foreign kingdom, it ſhall be tried where the cb" 
party is dated. 1 Vent. 58. Criſp and Jackſon againſt tht 
or and commonalty of Berwicke, Raym. 93, 
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16. An action of covenant was brought for non-payment of rent, 
on a demiſe of allum- mines; the detendant pleads, that the plain - 
tiff encloſed the mines, fo that the defendant could not have ingreſs 
to the work; and this was tried in London, where the covenant 
was alledged to be made; che detendant after a verdict againſt him, 
moved in arreſt of judgment, that this was a mrs-trial; but it is 
aided per ſtat. 16, 17. Car. 2. called an act io prevent arreſts of 
judgment, T. Jones. 82. Aynſworth and Chamberlain. . 

17. An action of covenant was brought in the county of B. and 
2 breach was aſhgned in not 8 houſe in the county of H. 
this is a mis-trial, Sid. 157. The caſe was, an action of covenant 
was brought in Hampſhire, and the breach aſſigned was for not 
repairing of an houſe in Berkihire; and an iſſue was joined u 
ron infregit cnventionem, and a verdict in Hampſhire for the plain- 
tiff; 9 it was moved in arreſt of judgment, that this was a mis- 
trial; and of this opinion was all the court, (except Windham) 
for they ſaid that this was a ſpecial iffue, upon which nothi 
may be given in evidence, but the not repairing of the houſe; an 
this is in Berkſhire; and 3 the privity remains, this action 
being brought by them, &c. Which are parties to che deed, and nut 
aſſignees, yet it doth not give to the plaintiff any election in this 
caſe; and ſo it was a mis- trial. Sid. 157. Gilbert v. Martin, 1 
Keb. $25, 601. the ſame caſe. 

*18. L. brought an action of covenant againſt B. and declared, P* 1 53 
that the defendant being poſſeſſed of an advowſon in groſs for a 
term of years, . he would not grant, nor aſſign his 
intereſt to any, without an offer thereof to the plaintiff; and aſ- 
ligns for breach, that he grauted the ſaid advowlon, and his term 
therein over, without offering it to the plaintiff; and an ifſue was 
joined on non concefſit, and it was found by a verdict guad conceftr, 
and damages 50l. It was moved in arreft of judgment, that it was 
not alledged that the grant on which the ita is joined, was by 
deed, and then no breach is aſſigned; but that was averred by the 
verdict, and it ſhall be intended upon the evidence, that a deed 
was ſhewed, as upon iſſue joined on a t of a reverſion, where 

ic was not alledged it was by deed, or that the tenant attorned, yet 
an ik it be ſound it ſhall be good. Hutt. 54. Lightfoot and Bright- 


uber man. 
| 19. A recital of a leaſe in a releafe is evidence againſt the 
SS :*lcafor, and all claiming under him. 6 Mod. 44. 
ty i 20. If a leaſe of a term be acknowledged before a Maſter in 
ob Chancery, it is good evidence of a term, without ſhewing the ori- 
all F ginal leaſe. 3 Lev. 388. 
priff'r 21, If one makes a title to the grant of an office in reverſion, 
n * aſter che determination of a former eſtate by a patent, which recit- 


4e the ſormer grant, it is no evidence without producing the ori- 
bresc ginal grant. 2 Lev. 108. 

What good evidence to prove a fine levied. Plow. 410. b. 

23. The 
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23. The copy of a deed was read as evidence, though not proved 
to be examined by the original, that being proved to be burnt by 
the fire in London. Mod. Rep. 4. | | 
224. An inſpeximus of an inrollment in Chancery cannot be given 
In IO, unleſs a deed of bargain and fale be enrolled Go 

Stile 445. | = 2 
=Y ON pon an iſſue of the time of a ſurrender, or copyhold court, 
the court-rolls are evidence, but may be gontradicted. 4 Leon. 
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215. 
26. Upon nom dimiſit, the defendant may give it, in evidence, 
that the leſſor had nothing in the lands at che time of the leaſe. 
Dyer 122. b. | | 
27. Where an action was brought for not making a leaſe, and 
the plaintiff ſhews, that the defendant had no eſtate, whereof he 
could have made a leaſe; though this was an inſufficient plea, yet 
5 0 held that the verdict was good. 2 Bul. 41. Glaſs . 
Gill. | | 
28. A plea of non znfregtt cenventionem is ſaid to be cured by a 
verdict, though it would be ill upon a demurrer. 1 Lev. 114 
Gilbert v. Martin. | IV 
29. In an action of covenant, the plaintiff declared inter alia 
upon a covenant made for repairing all the pales of the garden de- 
miſed, (except the pales on the Weſt fide) and aſſigned a breach in 
not repairing of the pales, contra formam comventionts, but did rot 
ſnew that the defect was in the pales not excepted; the defendant 
pleaded that he had repaired the pales accordirg to the coverart; 
and an iſſue thereupon, and a verdict ſor the plaintiff; in arreſt oi 
judgment it was moved that the plaintiff was not ſufficiently aſ- 
ſigned, for the defect might be in the pales excepted ; /ed non all- 
catur; for it ſhall be intended after a verdict, which hath given 
damages to the plaintiff, that the defect was in the pales to be re 
paired by the covenant ; and the rather, for that the iſſue was on 
the repair, according to the covenant, which does not extend to 
pales excepted; but it was agreed, that if the defendant had de- 
murred, judgment ought to have been for him. T. Jores 125 
Anonymus. 4 5 5 820 
30. In an action of covenant for repairing a mill, with the ap: 
purtenances ; the plaintiff in the declaration aſſigned a breach ! 
not repairing the pool of the mill, and does not alledge where" 
PF 154 pool ftands; it ſhall be intended after a verdict, that it v9 
where the mill was fituate. 2 Roll's Rep. 14414. 
31. It was aſhigned for error, becauſe the plaintiff had afſigntt 
three covenants to be broker, and the jury afleſſed damages, . 
one fractionis conventionts, io 101. ſo that the damages are aſſeſſe 
only for the breaking of one covenant in the ſingular number, 20 
that is not ſhewn for what covenant. Gawdy held that it !5 . 
error, for the damages ſhall he intended to be aſſeſſed for every © 


venant by him broken; ſo the damages go entirely for all the !** 
| covelial 
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covenants broken, regarding every one ſeverally by itſelf to be 
broken; and the firſt Joon was affirmed. Noy 63. 


32. In an action of covenant to pay a yearly rent; if the breach 
is ed for non-payment of a certain ſum at ſuch a day, and 


which does not amount to ſo much as is demanded, yet it is ſaid it 
will be well enough; becauſe in covenant damages are not to be 
recovered according to the evidence, and not as the party hath 
ſummed it up; but my Lord Coke faid in debt it was otherwiſe. 
5 Mod. 213. | | 


33. In an action of covenant, if the plaintiff counts that upon a 


bargain for certain lands between the plaintiff and defendant, the 
defendant covenants that if there were not ſo many acres upon the 
meaſurement, as the defendant had ſaid to the plaintiff upon the 
ſale, when the land was fold, that he would make reparation for 
exery acre that ſhould be wanting of the number 111. and alledg- 
eth, that upon the meaſurement ſo many acres in certain were want- 
ing, which amounts, &c. and the jury found for the plaintiff, and 
gare 4ool. damages. This iſſue is well found for the plaintiff ; 
0 


r although it be found, that by this ſo many acres are wanting, 


yet they are in this caſe as Chancellors, and may give ſo much da- 
mages as the caſe requires in equity, in as much as all is to be 
given in damages. 2 Roll's Abr. 708. Sir Baptiſt Hicks v. 


Goates. 


34. If more be found in the breach of the covenant aſſigned, 


than was contained in the covenant itſelf, and ſo damages given for 


more than they ought, it is erroneous, Stile's Rep. 12. Needler 
v. Gueſt, 


35. A man made a leaſe for years, and the leſſee covenanted to 


make reparations, the leſſor granted the reverſion to another, and 
the leſſee for years made his wife executrix, and died. Per Cur* : 
the grantee of the reverſion ſhall not recover damages but from 
the time of the grant, and not for any time before. 3 Leon. 


51. 
56. A. covenants with B. his heirs and aſſigns for quiet enjoy- 
ment, and this is touching an eſtate of inheritance, B. is evicted 
by A. Per Cur': the evicion being of 4 when he dies he cannot 
have any heir, or affignee of the land, but the damages ſhall be re- 
covered by the executor, though not named in the covenant, for 
he repreſents the perſon of the teſtator. 2 Lev. 26. Lucy and 
Levington. 2 
37. The jury gave leſs damages than coveranted for. 1 Roll's 
Rep. 25, 257, | 
38. An action of covenant was brought againſt two, and judy- 
ment by default againſt one, and the iflue found for the other, the 
plaintiff never ſhall have judgment; as where an action of covenant 
vas brought againſt two upon an indenture, by which they cove- 
nanted artificially to erect an houſe, &c. The one makes default, 
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by which Ne que is againſt him; the other „that they two 
had artificially erected e houſe, upon which they are at iffue, 
and found pro def. and it was moved for the plaintiff, notwithſtand- 
1g this verdict, to have a writ of enquiry ainſt that defendant, 
againſt whom judgment is given by default; becauſe here the act 
to be dope, 7 ight to be a by both, _Y is See of not 
doing it by the judgment. But it was he ur, that no writ 
P* 155 of I iſſue, nor ſhall the other 7h. md * be cha 

with any damages; for it appears by the verdict, that the cove- 
nant 15 performed, and the other defendant ſhall have cofts againſi 

. the an rn Sid. 76, Boulter and Ford. And Windham Juſ- 
ce 
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ice held in this caſe, that if the defendant had pleaded, that the b 
houſe was artificially erected by him, without ſaying by them \ 
two; and the jury found it ſo accordingly, that this is a good per 0 
farmance of the covenant, becauſe the thing required to be done is 1. 
accordingly performed; and therefore there is a difference between a 
this caſe ab the caſe where two covenant to go to York ; there by 
one cannot plead that he went, but ought to plead that they two is 
went to Vork, becauſe there is a perſonal act to be done; and ot] 
one cannot go to York by a deputy, as he may ere an houſe. 

Sid. Ibid. This caſe precedent is in 1 Lev. 63, by the name of for 

Porter and Harris; and here it is ſaid, that though in-treſpaſs wa 

one may be guilty, and the other not; yet in covenant, debt or tic 

other contract, which is joint, one may not be convict without the wa 
other; and here by the verdict for one defendant, who pleads that E for 

the covenant is performed, it appears now that the plaintiff has d U 
not any cauſe of action, and therefore ſhall not have judgment; a hav 

Tillies v. Woodie's caſe, 75 Ed. 4. 31. And the defendant ſhall was 

have caſts upon the verdict againſt the plaintiff, and ng coſts and neg] 

damages can be had againſt che other, 5 = 
a 
It is 
Tenthly, of the Judgment and Execution, al — 
gar 

. Where a judgment was arreſted becauſe given on a breach dut 

of covenant, —ç 13 not in the leaſe in the L, as the ſame is cha 

there aſſigned. Stile 5. Wingfield v. Sherwood. and 


2. Where damages were given for mare than ought to be by the teſtat 
covenant itſelf, the judgment is ill ; as a covenant to Pay ſo much charg 
ſor every quite of paper wrote by the plaintiff; and the jury gate 
damages for five quire and a hat, that judgment is ill. Stile 12, 
Ne er v. Gueſt. 4 - | ; 0 iy | 

4. Where judgmen ment was arreſted u a covenant to Pay us p 
much money into the Exchequer, ah the laintiff does not Led 
where the Exchequer is. Tench v. Cletheroe, Stile 59. 

4. It is {aid in Cro. Eliz. 3. in Swann's caſe, that in covena""s 
perpetual, if there be one broken, and an action of covenant be 

| | S 


brought 
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brought, and a recovery be had upon it; if other covenants are 
afterwards broken, a ſcire farius may be had upon that judagmein 
without a new action. = 1 
Where there was not a date of the indenture in the bill upon 
the file but blanks, judgment was reverſed. Highgate v. Liggs, 
ro, 286, | 

5 Where A. declared upon an indenture of demiſe made to the 
teſtator of the defendant by huſband and wife of the wite's lands; 
and the breaches aſſigned were, that 160l. rent reſerved was in ar 
rear, and that the meſſuage, &c. were out of repair; and that 
the teſtator had cut down certain trees, and an outlawry of the hut» 
band is pleaded in bar; the plaintiff thall have judgment or all 
the breaches, becauſe as the damages to be recovered by the breach 
of not repairing, they were not torteited by the outlawry. Lut. 
1510. Clerk v. Scrog ! 

7. Where a covenant was brought againſt two, and judgment 
by default againſt one, and the other pleads performance, which 
is found for him, the plaintiff ſhall have no judgment againſt the 
other. 1 Lev. 63. 1 Sid. 76, 

8. Elizabeth Bridgman was ſued as executrix to her huſband, 
for a breach of a covenant made by the teftator, but the breach 
was by the executrix, in affigning over a leaſe without giving no- 
tice thereof to the leſſor; the judgment being for the plaintiff, 
was de bonis teſtatoris fs Ar. Et A non, &c. de pr prris boms. And P“ 156 
for this cauſe the error was aſſigned, for that it ought to have been 
de bonis teftatoris, for the damages; but for the coſts it ought to 
have been de bonis proprits. But it was urged, — in regard this 
was a breach by the executrix in her t me, and a wilful and not a 
negligent breach; therefore the judgment ſhould be de butt 
pris, and of that opinion was Lea Chief Juſtice at the firſt ; but 
Chamberlain, Doderidge and Houghton of the contrary ; becauſe 
tis a charge only by the act and covenant of the teſtator ; and 
although ſhe herſelf breaks it, yet ſhe is not chargeable but in re- 
zard of the deed of the teſtator; wherefore ſhe ſhall be charged 
but de bonis yoo and that in no caſe an executor ſhall be 
chargeable de bonis propriis;but where he pleads ne ungue Execur”, 
and found againſt him; for he thereby eſtrangeth himſelf from the 
teſtator, and by his own falfity and folly hath made his own goods 
chargeable, /i nun fint de bonis teſtatoris ; alſo where he pleads a 
jalſe releaſe made unto himſelf, becauſe it is a falfity in his own 
dow ledge, and ought to pay a fine unto the king; therefore he 
all anſwer de 6:37: preprits ff non, S. And in maintenance of 
us point, they relied upon 15 Eliz. Dyer 324. and on a caſe ad- 
Wyed 20 ac. betwixt Winterbourn and Bull, for not repairing 
{an houſe in Canterbury in the executor's time, &c. And Lea 
dice changed his opinion, and agreed with them; wherefore the 
*-ment was reverſed; and the Lord Hobart, Juſtice Jones, and 
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Baron Denham, being informed thereof, agreed with them in opi. 
nion, that the judgment ought to be de bonzs teftat.ris; and that 
the judgment in the Common Bench paſſed fb ſilentio, withou 
any motion of that point unto them. 2 Cro. 671, 672. 

9. 'Thedefendant brought a writ of error upon a judgment in 
C. B. in an action of covenant, and affigned for error the wan Wl 
of an . per upon which the plaintiff had a certiorari, and had Wi 

an original certified, which was that Zeneant conventioncm, wheres 
there was but one defendant which was held to be error; but if 
want of an original had not been affigned, the curſitor might 
have amended the original. 1 W. & M. Rodley v. Cook. 

10. It was held in Andrews's caſe, 2 Leon. 104. where an xc- 
tion is brought by the leiſee, upon a dimfit & al firmam tradidi 
for an entry upon the leſſee by the leſſor, that the leſſee ſhail re 
cover the term, and not damayes only. 

11. In an action of covenant, the breach aſſigned was in tut 
covenants, and it appeared that for the one he 2 cauſe of a 
tion, and for the other a good cauſe; and iſſue was joined up 
both, and found for the plaintitt in both, and damages eatire) 
aſſeſſed; the plaintiff could not have judgment. 1 Cro. 685, 

12. An action of covenant was brought in Landon tor not n 
pairing of hedges, and for not plowing of the land in the cow 
of Hertford, and upon aii, dt, a writ was awarded to the Shen 
of London, to enquire of the damages, and the damages we! 
found, and the writ returned; and it was moved, that the wn 
iſſued erroneouſly, becauſe it was not directed to the ſheriff « 
Hertford, where the lands lay, and where the damages were pv il 
perly inquirable; /d nan all>catur ; becauſe the covenant is fowl 
ed upon a writing made in Land n; wheretore it was adjudged vl 
cordingly. 2 Cro. 142. Smith v. Batten. 
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I. There was a covenant, that if the eſtate was to be old, A 
mortgagee ſhould have the benefit of pre-emption, but not 6 
claimed hefore the eſtate was fold, the benefit of the covenant 
loſt, Mod. Caſes in Law and Equity 2. Pt. 2. 

2. A man covenanted tor himſelf, and his heirs, to ſurren® 
copyhold eſtate to ſuch uſes, and died before it was done; b 
2 bill againſt the heir for a ſpecific execution of the covenan 
was decreed accordingly. Mol. Caſes in Law and Equi 
N. 2. 4 

3. Leſſee for year covenants not to alien without licence 
leſſor, under penalty of forfeiting the le ſe; if he after i 
without licence, a court of equity will not relieve him- 
Cates in La and Equity 112. Pt. 2. 


; 
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4. If an heir ſells a reverſion in the life of his father at an un. 
er- value, a court of equity will not, in favour of ſuch a pur, 
haſe, decree the heir ſpeciſically to perform a covenant for a fur; 
her aſſurance. | 1 Vernon 271. 

5. A man buys at an under-rate, and has a covenant and a col- 
ateral ſecurity for quiet enjoyment, the lands are evicted, the 
urchaſer ſhall recover back only the confideration money, and 
ot the full value of the land. 1 Vernon 320. 

6. A. on the marriage of his ſon covenants to purchaſe lands, 
ind to ſettle them ſor the uſe o his ſon for life, remainder to the 
eirs male of his body; the ſon dies, leaving iſſue a ſon, who 
brings a bill againſt the executor of A. for a performance of this 
ovenant. The bill was diſmiſſed in regard the plaintiff's father 
ould have been tenant in tail, if the eftate had been ſettled, and 
night have barred it. 1 Vernon 488. 

7. The hufbaud by articles before marriage, covenants to add 
zool. to his wife's portion of 5001. and that it ſhouid be laid out 
land, and ſettled on the wife, and the iſſue of the marriage; 
e huſband without the truſtees conſent, lays out the money in a 


ine houſe arid garden; and it was allowed to be a ſufficient per- 


- prmance of the covenants. 1 Vernon 345. | 
1 . . . id 8 
my 8. Tenant in tail, with a one to make a jointure, covenants 
hens d make a jointure, but dies before execution, without ifſue, the 
Ver 


mainder man makes a jointure to his wife. The adminiſtratrix 
me firſt wife brings a bill for an account of the profits agreed 

if ve ſettled; but che bill was diſmiſſed. 1 Vernon 406. 
9. There was an agreement on a marriage, that 2000l. ſhould 
Tow laid out in lands, and ſettled to the uſe of the huſband and 
ie, and their iſſue, remainder to the right heirs of the huſband; 
rovided that if the huſband died without iſſue, the wife might 
ect within fix months, whether ſhe would have the land, or the 
oney; the huſband dies, leaving the wife enſient of a daughter, 
hich dies within the fix months, and the wite is adminiftratrix 
both, the wife cannot have her election, the huſband at the 
e of his death having iſſue, though ſince dead; and the money 
* bound by the articles, and muſt be laid out for the benefit of the 
10! "Hr of the huſband, and ſhall not go to the adminiſtratrix. 1 

on 298, 299, 471. 

10. A man articles on the marriage of his eldeſt ſon, to ſettle 
0s on the ſon for life, remainder to the wife for her jointure, 
| ander to the firſt, and other ſons in tail, remainder to the 
rener heirs of the ſon. The father brings a bill to be relieved 
punſt the articles, alledging, that he was ſurpriſed, and intended, 
x upon the failure of iſſue male of his eldeſt ſon, the remain- 
\cence b BT ſhould have been limited to * his younger ſon, charged withP* 


after “W for the daughters of the marriage; the court would not 
him. ecbim againſt his covenant, but difmiffed the bill, 1 Vernon 


11. A 


Readings and Obſervations 


11. A man covenants with his intended wife, that ſhe fhoull 
have power to diſpoſe of 3ool. out of her eſtate. 'This covenan 
was improvidently taken in the name of the wife, whereas it 
ought to have been in the name of the truſtees; and though it 
ſhould be admitted that the marriage in ſtrictneſs of law, had dil. 
charged the covenant, yet whether a court of _— ſhould ſuffer 
ſuch a truſt to be defeated was the queition; the court were in- 
clined to diſmiſs the bill, which was brought by the huſband, in 
whoſe hands the 3ool, was. 1 Vernon 409. 

12. A ſettlement for a jointure is made in purſuance of article, 
wherein was a covenant that the lands in jointure were of ſuch; 
value; but this covenant is omitted in the ſettlement, yet the co 
venant in equity is ſubſiſting, and the defendant was decreed u 

rform the covenant in /pecze, 1 Vernon 218. 

13. Where there is a covenant for the leſſee to repair, and ie 
makes an under. leaſe to F. S. who is in poſſeſſion, the under. leſſe 
is not liable to that covenant, either in law or equity, unleſs the 
firſt leſſee becomes inſolvent, and yet even then guere. 1 Verna 
87. 
14. A leſſee for years under a certain rent, covenants to i, 
pair, and makes 100 under-leaſes, the premiſſes not being in 1 
pow and the rent unpaid, à re-entry is made, and the origi 

eaſe is avoided; fix of the under-leſſees having brought a bi 
againſt the head landlord, and the firſt lefſee, and others. By 
court, it was held, that there could be no decree to apportion ti 
head landlord's rents, nor any relief for the 2 but 0 
their payment of the whole rent, and repairing the premiſles; bu 
having ſo done, they might compel the reſt at the under- ten 
to contribute. 2 Vernon 1043. | 
15. The plaintiff by his bill demands Gool. due to him for . 
wife's portion, with intereſt for non-payment, according to ut 
purport of certain articles of agreement, dated in Aug 166, 
and mentioned to be made between old Sir Net Carr the deiet 
ant's father, his lady and ſon, the now defendant, and Lucy ( 
his daughter on the one part, and the Lord Halls, and Sir Frau 
his ſon, the now plaintiff, on the other part. 

The articles mention an of a marriage to be had l 
tween the ſaid Sir Francis Hollis and Lucy Carr, with covenw 
on the plaintiff's fide to ſettle a jointure, &c. and on the other® 
to pay Goool. and it is agreed in the articles, that a fine ws T 
tended to be levied of ſuch lands, &c. and for ſecuring the pen 
ot Goool. &c. | 

The Lord Chancellor after the a ents on each ſide, delle 
his opinion, that upon the whole — of the articles, there 
a covenant to levy a fine; for wherever there is an agreement! 
der hand and ſeal, an action of covenant lies, that in thi © 


ſg 


there was 2 plain covenant, if the firſt article of Sung ” 
ec 
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ſecurity, be coupled to that paragraph of intending to levy a fine, 
for = is the . ſecurity . ſo that the ws fe of 
the parties runs thus; I do intend to levy a fine, which is for the 
ſceuring of 60001. and this appears to be their agreement. 

And therefore the party _ provided himſelf of real, as 
well as perſonal ſecurity, by theſe articles, he ſaid he would not 
deprive him of it, eſpecially when it might be more trouble to 
bring an action of covenant, for the not levying of the fine; for 
upon that many queſtions may ariſe, as who ſhould do the firſt 
act, &e. for which reaſons he decreed the execution of the fine in 
pecie. 2 Mod. Rep. 86, 87, 91, 92. | 
* 16. A leſſee for years covenants not to plow paſture land, P& 159 
and if he does, to pay 20s. per acre every year that he ſo plows; 
the court of equity will not grant an injunction to ſtay the tenants 
plowing; the parties themſelves having agreed the damage for 
plowing; nor will the court relieve the leſſee againſt the penalty 
if he plows. 2 Vern. 119. 

17. A bill was brought for a ſpecific performance of articles 


n. for a leaſe of lands in Noryalt, where by cuſtom the landlords re- 

| i pair. But the rent reſerve an the leaſe appeared to be under the 
pul value, It was decreed the tenant ſhould covenant to repair. 2 

a bil BS Vernon 231. 

y 18. A leſſee of a church-leaſe makes an under-leaſe, and would 

n tht have the under- leſſee to ſurrender, in order to enable the original 
ut 00 WO |efiee to renew with the church; there being no covenant in the- 
„ei tenant's leaſe to ſurrender, equity cannot compel him to do it. 3 


Vern. 283. 

19. Where rules are made at the foundation of an hoſpital, 
that no leaſe ſhould be made for above twenty-one years, and the 
hoſpital make a leaſe for twenty-one years, with a covenant by a 
renewal to make it up fixty years; this covenant js not binding in 
tquity, as being equally prejudicial to the hoſpital, as a leaſe for 
lixty years. 2 Vernon 211. . 

20. Upon a bill brought againſt an aſſignee of a leaſe to pay 
the rent, and perform covenants therein, the original leſſee ought 
to be a party, becauſe he is ſtill liable; but if the affignee has di- 

ded his intereſt in the leaſe, into a great number of ſhares, it is 
not neceſſary to make all the ſharers parties. 2 Vernon 422, 
21. If A. covenants on his marriage to purchaſe lands of 20001], 
d year, and ſettle them for the jointure of his wiſe, and to the 
rſt, Kc. ſons of the marriage, and he purchaſes lands of that va- 
ue, but makes no ſettlement, and on his death the lands deſcend 
n his eldeſt ſon; if the ſon brings a bill for a ſpecific perfor- 


emen a ance of the agreement, the lands deſcended will be decreed a ſa3 
this © laddion of the covenant. Trin. 1706, between Wilcocks and 
ng rocks, 2 Vernon 558, 


Where 


1 * 


ſhould be diſcharged of the rent; yet this is not ſuch a real cove- 


3 


100 


was of 3 that this was a covenant which runs with 


Readings and Obſervations 


Where the Perſon or Eſtate will be made liable to a Covenant 
Agreement. | 


1. If a man hath lands ſubject to the payment of a rent- ; 
and grants part of the lands to B. and covenants that that part 


nant that ſhall run with the land, and charge the other lands with 
the whole: but it is only a perſonal covenant, which muſt charge 
the heir only in reſpect of aſſets. Mich. 1656, between Coo 

and Arundel, decreed in Scaccari, 1 Chanc' Ca. 212. Like point 
decreed cont”. 7 

2. A purchaſer of the crown-lands in the time of the late wan, 
ſells part to the plainiitf, and covenants to make further aſſurance; 
and he on the king's reſtoration had a leaſe for years made to him 
under the king's title; and he was decreed to aflign his term in the 
part he ſold Hill. 27 Car. 2. between Taylor and Debar, 1 
Chanc' Ca. 274. 2 Chanc' Ca. 212. , 

3. If a man covenants to ſettle lands, or an annuity out of lands, 
and he afterwards purchaſes lands, having no lands betore, and 
deviſes it, and dies; theſe purchaſed lands ſhall notwithſtandi 
be liable to the covenant. Paſch. 1689, between Tooke 
Haſtings, 2 Vern. 97. EY 

4. A. and K. his wiſe being ſeiſed in right of the ſaid K. of two 
pieces of ground by indenture, the 25th of January, 1622, did 
grant a water-courle to one J. H. and his heirs, through the ſaw 
two pieces of ground; and by a deed did covenant for them, tha: 
heirs and aſſigns, from time to time, to cleanſe the ſame; and uur 
all fines and recoveries levied and ſuffered, or to be levied or ſut- 
tered of the ſaid grounds, ſhould be, and enure to the ftrenythen- 
ing and confirming the ſaid water-courſe, according to the fail 

rant; and afterwards a * recovery was had, and a deed executed, 
declaring the uſes to be asaforeſaid; the water-courſe by meſne al- 
fignments came to the plaintiff, and the ſaid two pieces of ground 
to the defendant, who built on the ſame, and much heightened the ut at 
ground which lay over the ſaid water-courſe, and made it much | 
more chargeable and inconvenient to repair; and as it was al 
ledged, 2 in part proved, the building had much obſtructed the 
fait water-courſe; Pg the bill was for eſtabliſhing the enjoyment 
of the ſaid water-courſe, and that the defendant, and all claiming 
under him, might from time to time cleanſe the ſame according) 
"twas objected, that the ſaid covenant being a perſonal covenan!, 
was not at all ſtrengthened by the recovery, and that the plainyf, 
and thoſe under whom he claimed, being ſenfible of it, had jor 
torty years cleanſed the ſame at their own charges. But the cou" 


land, and was made good by the recovery; and that though the 
plaintifi has cleanſed the ſame at his own charge, whilſt it u 
er 


— ——— — — ' 
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eaſy to be done, and of little charge; yet, ſince the right wil 

lain upon the deed, and the cleanſing made chargeable by build- 
ing, it was reaſonable the defendant ſhould do it; and it was de- 
creed accordingly, and gave the plaintiff his cofts. Hill. 1691, 
between Hoimes and Buckley. | 


Where there may be relief when the Agreement is nat ftridtly 
performed. 


1. J. S. having purchaſed lands in fee, under the title of the 
Uſurper, ſold the ſame to the defendant's teftator, and covenanted 
3 was lawfully ſeiſed, &c. the church being refiored, and 
the eſtate made void, J. S. was relieved againſt this covenant. 
There being ſome proof, that at the time ot ſealing, the plaintiff 
J S. declared he undertook for his own act only, Mich. 14. Car. 
2. between Dr. Caldcot and Hill, 1 Chan. Ca. 15. And a like caſe 
{aid to have been decreed about ſix months before. A. ſells to B. 
with covenants only againſt A. and all claiming by, from, or under 
him, B. ſecured the purchaſe money; but beſore the payment the 
land was evicted, but not by any title under 4. but a title para- 
mount ; B. ſued tobe relieved, that he might not be forced to pay, 
ſeeing the land was loſt, and was relieved. Anonymous, 31 Car. 
70 2. Chan. Ca. W reported ex relatiane Churchill. 


= A CS. Ou 


id 2. If a leſſee for a long term of years covenants to lay out 
Lbs 202]. upon the premiſes, within the firſt ten years, and lays out 
ar zol. and after thirty years of. the leaſe are expired, the leſſor 
nt brings an action of covenant, and recovers 150l. damages, equity 
ut- will neither relieve againſt the damages, nor decree the money ty 
en- te now laid out in improvements; for per Lord Chancellor, tho” 
[aid the damages ſeem exceffive, yet the jury were proper judges ; 
ted, and to decree it to be laid out, now the leaſe is almoſt expired, is 
al not proper; for it is probable, the leſſee would not be ſo careful 


in laying out in _ improvements, as he would be were it laid 
— at firſt, Paſch. 1085, between Barker and Holder, 1 Vern. 
$16, 317. 
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EE N ENCES (P* 161) 
T 0 
PRECEDENTS IN COVENANT. 


Declarations. 


PON a n and ſale. Hern 263. Ro. Ent. 167. Wi- 
Ent. 122. Bro. Vad. Me. 128. 

Upon an indenture made between the plaintiff and defen- 
dant. Tho. 97. Ro. Ent. 163, 164. 170, 174. Wi. Ent. 116, 
127, 151. 1 Bro. 134, 142. I Saund. 321. Bro. Red. 145, 
162, 163. 2 Ven. 272. Cl. Man. 191, 196. Clift 213. Mo. 
Intr. 131. Bro. Met. Au. 92. Mo. Intr. 204. 

Upon an indenture made between the plaintiff and the de- 
ſendant, and another. Wi. Ent. 127, 132. 1 Bro. 132. 
Hern 273. 

. 5 like where one of the parties is outlawed. Bro. Vad. 

e. 121. 

Upon an indenture tripartite. 3 Bro. 31. Ra. Ent. . 
Vid. 126. Bro. Red. 15 a 70 
Upon an indenture of affignment of letters patents. Han. 67. 
Vn articles of agreement. Co. Ent. 110. 3 Bro. 29. 2 

en. 59. 

Upon a written agreement. Clift 204, 209, 215, 216. Bro. 
Met. 103. 2 Ven. 97. X 

Upon indented articles. Vid. 136. Wi. Ent. 119, 158. 2 

Bro. 54. Bro. Red. 165. 

Upon articles tripartite. 1 Saund. 40. 

Upon a bill of loading. Mo. Int. 129. 

Upon a charter: party. Tho. 102. 1 Bro. 126. Vid 129, 
Han. 69. Bro. Red. 140, 159, 161. Cl. Af. 298. Lev. Ent. 
34. Clift 294. 

2 an indented writing between the parties. Bro. Red. 
248. 

Upon a written agreement ſealed by the parties. 2 Ven. 97. 
Bro. Red, 144, 152. Clift. 204, 218, 220. 
| Nags a letter of attorney to receive money upon two bonds. 

oro. 133. 2 s 
The like upon one bond. Han. 51. 

Upon an indenture made between the plaintiff's father and 
the defendant, 2 Saund. 415. 
Vol. II. 7; Oo Upon 
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References to Precedents 


Upon a written agreement for the delivery of goods, and 
rendering an account thereof to the plaintiff, when the ſhi 
ſhould arrive from her intended voyage. Vid. 141, 143. 

Upon a deed poll. Han. 73. | 


* 


By and againſt whom. 


By Corporations. 


For the prefident and ſcholars of a college in Cambridge 
againſt an aſſignee. 1 Bro. 131. 

For a dean and chapter upon a demiſe of a rectory and tithes, 
| 1 Saund. 104. | 
| Againſt Corporations. 


| Againſt a dean and chapter. Wi. Ent. 159. 
By truſtees upon a deed of uſes for a rent charge. Bro. 


Met. 8 
| * By a Deviſee. 


Buy the deviſee of the reverſion againſt the aſſignee of the 
term for not repairing. Lill. Ent. 132. 


By the Leſſor and Leſſee. 


For a leſſor againſt the affignee of the executor of the 
leſſee. 1 Saund. 104. | 1 
For an executor againſt an aſſignee. 1 Bro. 131. Bro. 


Rep. 163. f 
For a leſſee againſt the guardian of an infant, who demiſed coy 
the tenements to the plaintiff, during che minority of the infant. 
1 Bro. 144. | 
3 ; y a leſſor againſt a leſſee, for not keeping the houſe ine A 
Pair., 2 Mo. Int. 204. | dum 


By a ſurviving leffor againſt tenant for. years, ſor rent in ar. 
rear. Lill. Ent. 130. | 


| For a leſſee againſt his aſſignee. 1 Bro. 145. | Fe 
For a leſſce againſt the aſſignee of the reverſion, who bad F 
l not put che houſe in ſufficient repair according to the lefſors 0 


1 covenant. Pl. Gen. 221. 
(P* 162) Againſt an aſſignee for rent. Vide poſtea. 
| Breach for non-payment of rent. Ag 
Againſt an aſſignee by the rector and churchwardens, and ara 
breach aſſigned for not repairing a tenement. Pl. Gen. 224: 


| By the Aſſignee, 


For an aſſignee. Reg. 165. Wi. Ent. 122. 1 Saund. 2% 
| g 361. 1 Bro. 13. Mo. Int. 135. 2 Mo. Int. 201. Fo 


In Covenant. 

For an affignee againſt an executor. Wi. Ent. 112. Vid. 

1 Es | | 
; y the aſſignee of the reverſion. againſt the aſſignee of the 
term for rent in arrear. Lill. Ent. 135. en e Bag 

For an affignee of an aſſignee agaiuſt the executor of the 
leſſee. 2 Ven. 117. h 15 4 * 

For an aflignee. Wi. Ent. 122. 1 Saund. 230, 361. 1 Bro. 
132. Mo. Int. 135. 2 Mo. Int. 201. . 

By an aſſignee for rent, vide Tit. Breach for non-payment 
of rent, poſtea. 5 . . 

By an aſſignee againſt an executor for not repairing an houſe 
and utenſils contained in the ſchedule. Vid. 117. Pp 


By the Grantee. 


By the grantee in fee againſt the grantor, for not diſcharging 
lands from all incumbrances. 1 Bro. 134. the like againſt a 
lefſee. 3 Lev. Rep. 231. 


By Huſband and wife. 


By a huſband and wife againſt one, upon a demiſe by the 
wife while ſhe was ſole. Ra. Ent, 136. | 

Upon a covenant made between the plaintiff and his wife, 
and the two defendants, and the wife of one of them. Hern 
W2:: 3 l 

For an huſband and wife executrix. Co. Ent. 114. 

For an huſband and wife upon an indenture of a grant of 
an annuity which was in arrear to the teſtator contrary to the 
covenant. Co. Ent. 114. 


Againſt Huſband and Wife. ; , 


Apainſt huſband and wife upon a leaſe made by the wife, 
dum ſola. 2 Bro. 144. | 


For a Survivor. 


For a ſurviving leſſee. Wi. Ent. 144. 


For che ſurviving leſſee againſt the executor of the leſſor. 


Againſt a Survivor. 
Againſt the wife after the death of the huſband, upon a 
warranty made by them by fine. 2 Saund, 175. | 


By Execitors. 


For an executor upon an indenture. Bro. Meth. No. 93. 
For an executor upon a written agreement made between the 


teltator and the defendant. 2 Ven. 97. Bro. Red. 154. 1 
paund, 155, | 5 
os 


References to Precedents 
For an executor againſt the grantor of lands, which wen 
pareels of lands held in capite, whereby the body of the ward, 
as well as the lands were ſeiſed by the Queen. 2 Bro. 55, 57. 
For an executor of 4 biſhop, the next ſucceſſor of the late 
iſhop, againſt the executor of the affignee of the executor of 
the leſſee, upon a demiſe of the rectory and tithes. 2 Ven. 51. 
For an executor againſt an aſſignee. 1 Bro. 131. Bro. Red, 
163. | | : 
CNY F 01 an executor againft the leſſee. Clift 220. 
By an executor of the leſſee againſt an executor of an exe- 
cutor. Mo. Intr. 121. | 3 
For an executor of an executor in the king's bench. Aſh. 150. 
For an executor againſt an executor. Reg. 165, 166. 
For an exeeutor againſt an affignee. 1 Bro. 73. 


4 


| Againſt Executors. 


Againft executors. 1 Bro. 146. Bro. Red. 143, 14). 

Againſt the executor of the aſſignee of the leſſee. 1 Saund, 
104. | | 
Again executors for money due for an heriot. 2 Saund. 161, 

Againſt the executor of an executor under an equitable right, 
Lill. Ent. 134. 

Againſt an executor, where the teſtator engages to take 
ſouth-ſea ſtock at ſuch a price, on ſuch a day. Lill. Ent. 139. 


| By Adminiftrators. with 
For an adminiftrator againſt the mother of an infant upon: Wh 


leaſe made by the mother. Ro. Ent. 171. 
For an adminiftrator, and an huſband and . wife co-adminif 
tratrix, againſt an executor, upon a deed made between the 
5 inteſtate and the teſtator. 1 Bro. 128. 
(P* 163) »For au adminiſtrator of an aſſignee of the leſſee of the 
Queen. Wi. Ent. 137. | 


72 Againſt Adminiftrators. 
Againſt an admiuiftrator upon a deed made between the 


plaintiff and the inteſtate. Bro. Va Me. 128. | 10 
Wn an adminiſtrator of an aſſignee pf a leſſee. ui 
ed. 158. 8 , 

Againſt an adminiftratrix, on an indenture made to then wu 
teſtate. Lill. Ent. 132. : { 
| me, 

By the Heir, it me 

1 Ano 

For the heir againſt the leſſee. 2 Saund. 415. cle 


The like againſt the aſſignee. Vid. 133, 135. Mo. Int. 1 


Pd 


In Covenant. 


For a ſon and hei upon a covenapit made to his father. 2 

$aund. 415. a 

For an heir againſt an heir. Reg. 165. 

For an heir, upon an indenture made between his „ade, and 

che defendant, and another defendant. Co. Ent. 111. | 
For an heir of an heir againſt one, upon an indenture exe 

cuted between his grandfather and the defendant, his wife and, 

ſons, for want of repairs upon a leaſe for life. Hern 286. | 


By the Maſter againſt is apprentice or ant. 101 


inſt an apprentice who went away dom bis maſter before 
his time was out, and had waſted his maſter's goods. Vid. 90. 
Mo. Int. 127. 

The like reciting the cuſtom of London. Bro. Red. 1 48. 
Mo. Int. 1 

The like Wbere the defaninn received . money 
which he ſquandered ee Wi, Eat. 135. the like Priv. Load. 
328, 331, 335. 

Againſt the father of an apprentice who corenanted. to pay 
the Mlaintif all ſuch ſums of money as the apprentice ſhould 
ſquander away, and the breach 1 * for wolezliag and 
conſuming ſeveral ſums of money. 150. 

The like, and for committing fornication, and equentiny. 
laverns. 1 Brow. 129. Priv. Lond. 315, 321, 326. Hern 285. 

Againſt a covenant ſervant for deſerting his maſter' s ſervice 
without leave. Read Decl. 1/76. 

Againft an apprentice, who diſorderly waſted goods delivered 
by his maſter. Vid. 79. 

Againſt an apprentice who went away from his maſter's fo 
vice before his time. Hern. 2/71, and where he waſted his maſ- 
ter's effects. Ra. Ent, 133, 
The like where the defendant received money, and converted 
It to his own uſe, that he committed Re TER, Io; W 
averns. Hern 285. | 


By an appoanties or ſervant againſt the mafter, 


© -\gainſt a maſter who turned away his a prentice from bis 
why e the cuſtom of the city of London. Vid. 83. 
nv. Lond. 342 | 
Againſt an executor of a maſter, for his not inſtructing the 
1 when alive. Bro. Met. 
or a ſervant to the plaintiff who had ſerved him a long 
me, and a breach aſſigned for not providing him with ſuffici- 
pt meat and drink, and for not paying his ſalary. Vid. 1 39. 
nother agaiuſt a maſter for not providing his apprentice 1 
ficient meat, drink, and clothes. Clift 216. Read's Decl. 1 


Brea — 


References to Precedents 


Breaches aſſigned. 


Breaches relating to Lands. 


* * that the defendant, did nat well and ſufficiently plow and 
12 the plain ilfe 8 uahle land. nor carry his coals, &c. Bro. Va. 

e. 1 ' | 

a T 8 tenements * not of ſuch a e's value. Co. Ent. 635 

That the defendant had not lett che lands at the end of the 
term. 3 Bro. 33. Her, 27 

That the gefendant had not made the plaintiff an executor, 
a new leaſe for years at the end of a former term. Aſh. 152, 
Ra. Ent, 134. 

That the.,defendant had not left the paſſeſſion of a ' meadow 
at the end of the term; a replication that he left it before the 
end of ſuch, 4 ſeaſt ; demurrer. Co. Eat. 110. 


Breaches "aligned for not making a | good ale, 'or « frde 
| Aſſurance. 10 
Upon a a — to den a fine againſt tenant in nile 
licenſe being fit obtained from the King for that puypok, 
Pl. Gen, AA. Uu ol 
Upon a covenant to put che plaintiff immediately i into poſ- 
ſeſſion of lands. Ro. Ent. 174. 
1 „15 an indenture of bargain and Lile of a manor, Ro, 
nt. 1 | 
(P 164) *That the Cine had not an authority to demiſe the lands 
according to his covenant. Wi. Ent. 120. 
That the, defendant had not a power to leaſe the lands ac- 
cording to his covenant. Co. Ent. 117. Hern 264. 
That che defendant levied a fine with render, whereby he df. 
abled himſelf from making a demiſe for years e to his 
covenant. Co, Ent. 245. fen 
That the plaintiff requeſted the defendant to come to a court 2b 
baron, to furrenderi the reverſion of lands to the vſe & che 
; the my te that the defendant had not done it. Co ſaid 
Ent. 13 Bro 
That * RN fuſed to ſeal, an 4  Domny Dyer 215. F 
the like of a releaſe of lands. 1 Bro. 52. 
The like to levy a fine before juſtices of aſſize 265, 


Breach affigned for non-payment of money. 


"Upon a written agreement that the plaintiff ſhould have 40l 
a year paid to him out of the profits of the prerogative office, 
until ſuch time as he ſhould be eſtabliſhed i in one of the clerk 


places chere. Bro. Red, 144. T 


a 
ſe, 


ourt- 
ſc of 


- 218, 


In Covenant. 


That the defendant had not paid his proportion of the 
charges of repairing banks according to his covenant. Vid. 126. 
Upon articles to render to the plaintiff an accoun', and to 
money; and the breach aſſigned, that the defendant fe- 
ceived 800l. and had not rendered an account thereof, nor paid 
the money. 1 Saund: 44. 
Upon articles to pay the plaintiff Al. a year, till a greater 
gratuity ſhould be given him by another. Bro. Red. 144. 

A breach of covenant for the non-payment of an annuity. 
vid 1 TO Link | 

Upon articles for the ſale of wood, a breach affigued for 
non-payment of the money. Bro. Red. 152. 

For not paying principal and intereſt upon a purchaſe of 
lands in an indenture, Clift 212. 

Upon articles of matriage to pay the plaintiff 1001. till the 
marriage ſhould take effect, or the defendant's ſon ſhould 
attain his age of twenty-one years, which ſhould firſt happen. 
Wi. Ent. 158. 9 

A breach aſſigned for not paying money which was part of a 
jointure, and continued in the defendant's hands*by the tenor 
of the articles, and a bar by an agreement to pay, and receive 
ſome money down, and a bond for the reſt; a replication, 
alledging by way of proteſtation, that there was no ſuch __ 
ment, nor bond given, for a reply, that the defendant did not 
pay the money down; a demurrer by the defendant. Clitt 217. 

That neither the defendant, or C. had paid ſeveral ſums of 
money according to a covenant made for that purpoſe. 1 Bro. 128. 

That the defendant not fignifying his intention to leave the 
premiſſes before ſuch' à feaft, had not paid the money due at 
luch a feaſt according to his covenant. 1 Bro. 145. 3 

That the plaintiff upon the purchaſing of lands had paid to 
the defendant 25 zol. and it was agreed between the parties, 
chat if the purchaſe ſhould not amount to that ſum, at * rate 
of 11]. per acre, upon the meaſurement thereof, that the de- 
lendant would pay ſo much as ſhould be wanting thereto ; and 
a breach affigned, that upon the meaſurement thereof, the pur- 
chaſe amounted but to 17Col. and that it wanted 77ol. of the 
laid 25 zol. which the defendant had not repaid. Win. Eat. 127. 
Bro. Vad. Me. 12 5 

Breach affigned upon a covenant, that che defendant, upon 
the death of another, would render the belt beaſt ia the name 
of an heriot, or 50s. in lieu thereof, and that the plaintilf chofe 
the money, but the defendant had not paid it. Bro. Red. 145. 

2 Saund, 163. 1 0 

Upon articles to pay the plaintiff yearly 41. until a better 

Fratuity ſhould be given to him. 3 Bro, 28. a 

t the defendant and another named in the indentue, or 
one of them, ſhould pay to the plaintiff at two days, for bar- 

bold according ta a covenant. Hern. 473. 

Upon 


6 


References to Precedents 


Upon a writing, whereby the defendant covenanted to pay 
money to the plaintiff upon requeſt, if another ſhould not 
pay it in 16 days. Aſh. 154. 1 5 

Upon articles, whereby the defendant covenanted to pay the 
plaintiff 4ol. for his labour and expences at the day of ſeal- 
ing the articles, and other money, upon obtaining a grant from 
the king, and a breach aſſigned for not paying the gol. Aſh. 
155. * 

Upon an indenture of a grant of an annuity, which was in 
arrear to the teſtator, contrary to the covenant. Co. Ent. 
114. | 

Upon a covenant whereby the defendant covenanted to pay 

(P* 165) all charges *and aſſeſſments upon the lands demiſed; and a 
breach, that he had not paid 150l. taxed upon lands by the 
commiſſioners, for a ſubſidy granted to the king by the Par- 
Lament. Ra. Ent. 136. Co, Ent. 11%. | 20 


Breach aſſigned relating to repaits. 


That che leſſor had not repaired à parlour, a malt-houſe, 
and dairy, whereby the leſſor could not enjoy the uſe and be- 
nefit thereof, with a demurrer thereto. Winch's Entries 
140. | | 
For not repairing, but permitting to be out of repair a 
leaden gutter, and a pair of ſtairs, two chimnies, part of a 
meſſuage which were broken down, and in great decay. Vid. 
128. | 

That a meſſuage became uncovered for want of tiling, that 
the glaſs- windows were out of. repair for want of glazing, that 
| the conduits were broken and deſtroyed, Bro. Red. 157. Ra. 

Ent. 162. | 250 
For permitting a barn to be out of repair, and in decay, 
and ſo ruinous, that the timber thereof became rotten. Bro. 
Red. 143. ah? 
The like of a houſe and ſtable. Her. 287. 
. That the defendant as leſſee permitted the houſe to be un- 
covered, that he had not ral! but permitted it to fall to 
ruin, and tumble down. Thom. 98. 
For permitting a meſſuage to be out of repair, and fo to te- 
main. 2 Saund. 418. | 
That the defendant as leſſor permitted the pump to be out 
or repair, broken down and totally ee and the well, 
and water of the pump to be filled with filth, whereby be 
ene gh as leſſee loſt the uſe and occupation of the pump. 
_ 321. Demurrer thereto, and judgment for the plain 
fur. | 

For permitting the houſe, buildings and chancel to be ruinous 
for want of covering, and two hundred perches of hedge and 
ditch to be in decay. 1 Bro. 137. | | For 


In Covenant. 


For permitting a houſe and barn to be ruinous for want of 
repair, and ſo to remain; and that he had not repaired the 
houſe-walls, nor ſpread the dung upon the fallow lands, and 
that he had not kept ſo many ſheep on the common by way of 
foldage, and manuring the fallow lands, as the common was 
ſufficient to maintain. 1 Bro. 143, 144. 

For want of ſeveral reparations, and for converting paſture 
into tillage, &c. Clift 206. 

Upon a writing to build and repair, which writing, the de- 
ſendant after ur took and detained. 2 Inſt. Cl. 294. 
For permitting the chancel to be uncovered, and the walls, 
doors, and pavements to be ruinous, and the glaſs windows 
to want glazing, whereby the glaſs- windows hecame rotten; 
and alſo 3 barn to want repairs, whereby the great timber 
thereof became rotten and fell to the ground, and left it thus 
ruinous, and in decay at the end of the term. 2 Vent. 54. Clift 214. 
For that the defendant did not mend, and keep in repair the 
mill, and other the premiſſes according to his covenant. 2 

Inſt. Cl, 298, Cl. Man. 191. N 
That the defendant did not require timber to 1epair the pre- 
miſſes, but permitted them to fall down, and left them at the 
end of the term in ſeveral places out of repair. Bro. Red. 161. 
That the defendant the leſſor had not repaired a wall and 
two chambers, whereby the plaintiff the lefſee could not dwell 
therein. Ra. Ent. 136, 162. Vet. Int. 36. 
That the defendant the leſſee had not put ſeveral houſes in 
repair according to his covenant. Hern 269. 4 
That the defendant had permitted a houſe to be untiled, 
mat he had not repaired it, but permitted it to fall down. 
Ra. Ent. 162. 3 
The like of a barn and ſtable deſcribing the quantity of the 
contents, Hern. 287. 
The like of bars, gates, pales and hedges. Hern 287. 
The like of a ball. kitchen, chambers and buttery, part of 
a meſſuage. Hern. 288. | | 
The like of a mill, and the timber, and wood work thereof, 
Hern. 276. ' 
That the defendant had cauſed a water-courſe running to a 
nill to be obſtiucted. Co. Ent. 67. 
By an executor of a leſſee for years againſt the executors of 
n executrix, who was the affignee of an affignee, for want of 
ſeveral repairs in rooms, Mo. Intr. 121: 
an executrix, for not repairing the premiſſes aſter a 
tet entry. Bro. Met. No. 98. 
Againſt an executrix, for not repairing an houſe and barn. 
Bro. Red. 143. 5 
. By a man and his wife, ſhe being an aſſignee to the tenant in 
ve againſt a leſſee for years, for want of repairs of fences. 


Mod. Int. 1 35, 
That 


Reſerences to Preeedents 
(P* 166) *That the chancel was out of repain and the doors thereof 


broken, and the windows, walls, and other premiſſes in great 
decay for want of reparations. 1 Saund. 107. 2 Vent. 54. 
That by the ebbing and flowing of the ſea, the walls that 
defended the ſame were broken down, that the defendant as 

leſſor had not repaired them, by which the plaintiff as leſſee 
loſt the profit of the lands, and that the defendant would not 
recompenſe to the plaintiff the damages which he had ſuſtained 
on that oecafion. Winch. Ent. 144. Vid. 124. 

For permitting a meſſuage to be out of repair for want of 
repairing the foundation, door-poſts, rafters, covering, glazing, 
and white-waſhing. Vid. 135. Clift 214. © 

That part of y houſe was uncovered, that the chamber- 
floors were decayed for want of glazing the windows, that the 
doors were broken, that the' wharf was broken for want of 
Planks, that the pales and hedges were broken down for want 
of repairs, that the veſſels, ciſterns, and pipes were in decay, 
and out of repair, and ſo remained. Vid. 121. 

That the defendant as aſſignee of the leſſee, had not put the 
houſe in repair according to his covenant. Pl. gen. 224 
Mod. Int. 120. £ : oO tc 


Breaches aligned relating to the diſturbances of poſſeſſion. 
That the biſhop of E. having a right, entered upon the 


plaintiff's poſteflion, and ejected him, whereby the 'plaintif pe 
could not enjoy the premiſſes quietly. Bro. Red. 167. 


Upon an Habendum in an indenture of demiſe, where the * 
defendant had made a former leaſe to another who ejected de 
plaintiff. Bro. Red. 162. MS) * 
Upon articles of agreement for quiet enjoyment of lands, i0y 
| and the breach aſſigned, that the —_— by him and his fer WW 
vants, put cattle into the land, which fed the graſs there grov- 5 
ing, by reaſon thereof C. before the end of the term impleadel fla 
the plaintiff in an action of treſpaſs, and recovered judgment pla 
againſt him, which damages the plaintiff was obliged to pu 1 
and fo did not quietly enjoy his lands. 2 Vent. Co. don 


Upon a'covenant, that the plaintiff ſhould enjoy the poſſe! 
ſion of part of a building until he was ejefted by law; and 
breach aſſigned, that he diſturbed the plaintiff before. Bro 
Red. 153. | 

Upon a covenant for quiet enjoyment, and a breach aflignt 
that the plaintiff was ejected, and driven out by a flrange 
within the term. Roh. Ent. 171. 2 Inſt. Cl. 291. 

Upon a warranty of lands by fine, and a breach aflignts he | 
that I. S. cjected him, and ill, becauſe he did not ſhew ub. cen 
eſtate H. S. had. 1 Saund. 176. ! 

Upon a covenant to permit the plaintiff to make a drain! | 
carry off waſte water; Breach, that the deſendant being ll [ew 


In Covenant. 


ſeſſed of a piece of land, between the plaintiff's houſe and the 
channel, demiſeil to one J. who would not ſuffer the plaintiff 
to make the drain. 2 Ven. 274. Ei 
Breach upon a demiſe of tithes, that the defendant entered 
upon the poſſeſſion of the plaintiff within the term, and dii- 
ſturbed him. 2 Inſt. Cl. 283. Cl. Man. 196. | 
Breach, that the defendants had not ſaved harmleſs, and in- 
demnified the plaintiff from all former leaſes according to 
their covenants, after Oyer of the indenture, the defendant. 
demurred ſpecially. Wi. Ent. 159. OR 5 
Breach aſſigned in lands, that the defendant had not diſ- 
charged the flaintiff of the yearly rent of 71. and the arrears. 
then due. Rob. Ent. 170. 5 
That the manor was held in capite, whereby, as well the 
body as the lands, were ſeiſed in the King's hands, who 
granted to W. who ejected the plaintiff. 2 Bro. 57. Rob. 
Ent. 173. at dr ey 
1 1 plaintiff could not quietly enjoy the premiſſes de- 
miſed to him, for that the defendant exhibited his bill in che 
high court of Ca ſuggeſting that the' leaſe was made 
to the plaintiff upow truſt, to try the title of the premiſſes 
with one M. who claimed a right to the premiſſes by virtue of 
a demiſe made to him by the father of the, defendant; demurrer 
thereto, and judgment for the plaintiff. Win. 118. 
| That the huſband and wife demiſed to woe nc who was 
poſſeſſed, that the huſband died, and the wife entered and de- 
mited to H. upon whom the plaintiff re-entered, and H. 
brought an ejectment, and recovered; and the plaintiff brought 
an action againſt the huſband, and aſſigns breach, that by vir- 
tue of the judgment and recovery, the plaintiff could not en- 
joy the premiffes demiſed to him according to the. covenant. 
Wi. Ent. 118. | 


That the premiſſes ſold were extended by virtue of a ſtatute 


plaintiff, and him. Wi. Ent. 129. | 2 
That one T. entered upon che plaintiff's poſſeſſion, and 
drove him out of the meſſuage demiſed to him by the defen- 
dant; a demurrer and judgment againſt che plaintiff. Wi. 
nt. 119. 
That the tenements were held in capite, and that the plain- 
was obliged to pay 10l. for rent unpaid, that F. claiming 
0 parts of the premiſſes, ſued out a writ of partition againit 
he plaintiff, in defending which the plaintif expended 241. 
and was compelled to pay 10l. to get a releale of the title, that 
de lather and grandfather of the defendant alienated without 
cenſe, whereby ſeveral writs iſſued out of the court of Ex- 
<quer againſt the plaintiff to get diſcharged, of which he 
ended gl. whereby he did not enjoy the {aid tenements in- 
uufied. 1 Bro. 1 37. 1 


. 
» © 
i 


For 


ſlaple, and by means whereof the *conuzee entered upon the (P“ 167) 


Reſerences to Precedents 
For that the defendant denied the plaintiff a paſſage thro' 


his ground, for him, his ſervants, horſes, and carts, to carry 
their bark, timber and other wood. Bro. Va. Me. 129, 141. 

That the defendant drove out the plaintiff from the tenements 
demiſed to him. Ra. Ent. 135, 136 The like. 1 Bro. 134. 

Upon the habendum in an indenture of leafe, where the de- 
fendant made a former leaſe to another, who drove out the 
Plaintiff. 1 Bro. 71, | 

That before the indenture of leaſe in the declaration, there 
was a feoffment made to uſes ; and that the plaintiff after the 
death of the tenaut in tail was an intruder, and made a leaſe 
to the plaintiff, and that tenant in tail entered, and drove out 
the plaintiff. Hern 281. Aſh. 156. | 


Breach aſſigned for the defendant's doing fomewhat which he 
| ought not % d cc 


For permitting an eſtranger to uſe and occupy a hand-mill, 
contrary to the purport of an indenture. Bro. Red. 155. 


Breaches aſſigned for the non-performance of fomewhat a 
to be performed by the corggant. 5 


That che defendant had not provided ſufficient ſtraw and 
oats for the 22 horſes, according to his covenant. 1 ag 
Bro. 132. Bar, that he had provided, &c. me 

For not delivering of barley according to an agreement. 
Clift 204. 

Upon articles to receive 100l. one moiety thereof in money, 
and the other in woollen or linen clothes; and that the defen- 
dant had not delivered the ſame according to his covenant, 
Bro. Red. 154. 

That the defendant had not educated T. A. F. and 8. B 
children of the plaintiff, with proper inſtructions according to 
his covenant. Rob. Ent. 170. 

That the defendant had not procured a decree in the court 18 
of Exchequer, for the quiet enjoyment of che premiſſes, and f 
had not procured a leaſe from the parſon of the pariſh of the 
tithes within a year after the covenant, with a proper averment. 
Hand. 67. 

That the defendant had not procured a diſcharge, called a 
quietus from the pipe-office, whereby the teſtatos was oblige! 
to pay ſeveral ſums of money. Tho. 122. 

bt wy a covenant to buy all the wine of the plaintiff, that 
the defendant ſhould make uſe of in his inn; a breach, that 
the defendant had bought ſeveral veſſels and hogſheads ot 
wine, of perſons named in the declaration, and expended tht Th 
ſame in his inn; a plea, proteſting that he had not bonght an 
of the perſon there named, for plea, that he had not fold ttt 
ſaid wine in his inn, to which the plaintiff demurred. Wi Foy 


Ent. 142. pare]! 
' That 


In Covenant. 


That the defendant refuſed to ſeal a releaſe of the lands: 
Bro. Red. 163: Clift 215: 

Upon a writing, whereby the defendant covenanted to do 
no act towards the revocation of a letter of attorney, or to 
releaſe a bond which had been made to him. Hand: 92. 

For that the defendant had not kept the plaintiff indemni- 
fied from a yearly rent of 71. and the arrears thereof, purſuant 
to his covenant. 2 Inftr. Cl. 282. _ 

That part of the premiſſes granted to the plaintiff, by a 
commiſſion of pious uſes, was found to be given to the uſe of 
the poor, in an hoſpital in the ſame town; and it was decreed 
by the ſaid commiſſioners, that the plaintiff and his heirs 
ſhould permit the feoffees of the premiſſes, quietly to enjoy 
the ſame to the uſe of the poor, and that the plaintiff ſhould 
pay 100s. for the arrears, every year he had enjoyed the pre- 
miſſes, and a demurrer thereto. Wi. Ent. 122> 

Upon a writing, whereby the defendant covenanted that: the 
plaintiff ſhould receive from another for his own uſe, 4]. a 
breach, that the defendant had received it, and a bar that he 
had not received it. 1 Bro. 134. 3 Inſt. Cl. 386. 

Upon an agreement for a chattel leaſe under a rent, and 
covenants, abs a breach aſſigned for er of the 
agreement, to which the defendant pleaded nil habuit in tene - 
mentis. 2 Ven. 98. 


Breaches aſſigned relating to che non-payment of rent. 


For non-payment of rent for tithes, Clift 210. 
For rent 3 upon an aſſignment of letters patents, of 
the office of ſecretary of the iſland of Barbadoes. Bro. Met. 

I. | 
For ſeveral rents in arrear, for ſeveral parcels of land fora 
whole year, which ſhould have been paid at ſeveral feaſts, or at 
twenty-one days after. Wi. Ent. 151, 

Several other breaches aſſigned for non-payment of rents. 
1 Saund. 230. 2 Sannd. 263. Wi. Ent. 151. Vid. 128. 1 
Saund. 235. Vid. 142. Clift 206. Ro, Ent. 164. 2 Vent. 
231, 232. Vid. 143, 128. Clift 220 Hern 275, 261. 

By an executor for non-payment of rent, and for arrears of 
rent. Bro, Met. 102, - | 


Againſt an aſſignee of a leſſor for non-payment of rent. 
Mod. Int. 120. 


By affignee of a leſſor againſt a leſſee, for non-payment of 
rent, 2 Mod. Int, 201, Fo 


For not paying the rent for tithes reſerved upon articles 
Clift 250. 


The like for rent of a brew-houle. Clift 220. 


Breaches of covenants relating to things mercatorial. 
For that the ſhip was not well victualled, manned, or a 
lled, and not fit to proceed in the voyage, but foundered 
and 


pare 


(P* 168) 


References to Precedents. 
and was ſunk, and the plaintiff loſt the benefit of the voyage, : 


&c. Clift 209. | f 

For not paying the plaintiff bounty- money, allowed by a& n 
of parliament, for ſhipping of corn, which the defendant was R 
authoriſed to receive for the plaintiff, by writing, &c. Bar, { 


that he received no bounty-money. Ibid. 219. 
Breach, that the defendant nor the maſter of the ſhip had 
compleated the voyage, either within the firſt year or the 


ſecond year, nor returned the ſhip; but that after two (c 
years, the ſhip, by the appointment of the defendant, was 
carried into a port in Ireland, where, by the default of the hi 
defendant, the ſhip was loſt, and all. her tackle and furniture, 
through the defendant's default. Vid. 132, 141. ve 


Breach, that the defendant had not paid the freight for the 17 
ſhip, according to the rate of 41. per ton, for the goods loaden 
in the ſhip, (to wit) one half in thirty days, and the remainder 38 
in fifty days, after the unloading of the ſaid ſhip. Thomp- 
Jon 104. Cl. Aff. 307. ; 

That the defendant within three days after the return of the 
Thip, did not account with the plaintiff, for and concerning 
the expences of the loading of the ſhip, nor pay his reaſonable 
expences. Vid. 187. 

| Hake" that the defendant had not paid his 7 for the 
goods loaden in the ſhip amounting to lool. within thiny 
days after producing the certificate, ſignifying the ſhip was un- 
loaden. Hand. 71. | | ar- 

Breach; the defendant had not paid the plaintiff for 100 and 
hogſheads of wine delivered to him at Maderas, by the plain. 
tiff's factor. Brownl. Red. 141. | 1 

Breach, that bills of exchange were not paid according to 
covenant. Bro. Red. 140. | 

Breach, that the defendant had not paid money on a bill « 
exchange, and the damages occaſioned by reaſon of the non 
payment thereof. Bro. Red. 158. | A 

Breach, that the ſhip could have carried ſeventy hogſheats, 


Cit] 
of which the defendant had notice, and had not loaded he but 
with ſo many, which ſhe could carry, but with fiſty-two only 736 
Bro. Red. 161. i nd | 

That the defendant had not paid the mariner's ſalary. Ibid. T 
That the ſhip was not ready to ſet ſail, nor depart at tit and 
day, nor proceeded on her voyage with that ſpeed that fh xec 
might have done. CI. Aff. zog, 310, 311. 3 Inſt. Cl. 430. A 
Upon an indenture of charter-party, that the defendant bi Que: 
not paid for a moiety of the port-charges, or of the freight © ject 
the ſhip, according to his covenant. 1 BIO. 126. T. 
The like for hire and demurrage. Lev. Ent. 34. ; he « 
Upon an indenture made on hiring a ſhip for a voyage, ®® 15 


a breach aſſigned, that notice was 51 after ſix monchs of 1% 
ſhip's ſafe arrival, and zool. due for freight, 150l. at unlow 


105 


In Covenant. 


ing the ſhip, and 150l. within fix days after, which the de- 

ſendant hath not paid ; and that the defendant did not pay the 

mariner's wages; and that the ſhip was brought back into the 

port of London; and that the ſhip was not delivered *with hei (P* 169) 
furniture at the end of the voyage. Hern. 266. 


General Bars. 

That the plaintiff did not demiſe as to part, and a demurrer 
to another part. 1 Saund. 104. 2 Mo. Int. 205. 

Where the defendant pleads, that he, or any of his tenants 
have broke the covenants. Bro. . Vad. 142. | 

Where the detendant pleads that he hath not broken the co- 
venants in ſuch manner and form an iſſue thereon. Ro. Ent. 
170. 3 Inſt. Cl. 385. | 

A general plea of performance of covenants. 3 Inft. CL. 
385, 398. Bro. Met. 130. | 

Plea, that the indenture is not the defendant's deed, 2 Inſt. 


. c 387. The like in Ro. Ent. 164. 
he A bar by a releaſe, and the tenor follows in theſe words, 
np z Inſt. Cl. 387. the like, and a demurrer thereto. Ro. Ent. 166. 


Co. Ent. 116. 

Bar by ſurrender, and an ifſue thereupon. 3 Inſt. Cl. 393. 
As 2 Mo. Int. 207. 

By a concord. Co. Ent. 117. 

A plea, that 'the goods were delivered to the defendant to 
render an account, and that he and the plaintiff accounted; 
ico and che plaintiff accepted the account, and received the money 
of the defendant in full ſatisfaction. Vid. 80. 

That the teſtator had nothing in the tenements, and a de- 

5 murrer thereto. 2 Ven. 98. 3 Inſt. Cl. 416. 
> i hat there are not any ſuch covenants to be performed, con- 


* tained in the indenture. Bro. Red. 153. and a demurrer thereto. 
nor. Special Pleas. 

1 Aſter oyer of the indenture, the defendant pleaded, that 
ez 


(either the plaintiff, nor A. named in the indenture, was not in 
but out of poſſeſſion of the premiſſes; and that the indenture 

"as made by the plaintiff's inteftate by illegal maintenance; 
pnd therefore the indenture is void. Bro. Red. 143. 

To part, acknowledging the action, a demurrer to the reſidue, 
ul an award of one taxation of coſts, and a ceaſing of a writ of 

xecution, till the matter put in iſſue be determined. 2 Ven. 233. 

As to part of the tithes demiſed to the plaintiff, that the 
dueen was ſeiſed thereof, who demiſed to J. and T. who 
jected, &c. with ſeveral averments. Ro. Ent. 174. 

To an action brought upon a bargain and ſale by the heir, 
de defendant pleaded, that the firſt deviſee for life being heir- 
t Jaw, releaſed with warranty. 3 Inſt. Cl. 419. 

That one R. gratis gave the plaintiff a rectory for life, which 
4 of a greater value than the annual payment giveu by the 
dendant; pleaded to an action of covenant, wheteby the de- 

| fendant 
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what better gratis. Replication, that R. granted the 1eQuyy 


(P* 170) 
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References to Precedents 
fendant was to pay ſo much till he ſhould be preferred to ſome: 


upon an agreement for money to be paid, and a traverſe that he 
granted it gratis. Bro. Red. 165. 

That the defendant leſſee, before the grant of the reverſion | 
by the leſſor ſurrendered ; which ſurrender the leffor accepted 
of. 1 Saund. 235. a verdict for the plaintiff, | 

A. plea, that the mayor, bailiffs, &c. were ſeiſed in fee 
until diſſeiſed by the plaintiff. Replication, that King Jang 
was ſeiſed in right of the dutchy of Cornwall, and granted the 
premiſſes to the plaintiff, and traverſe the ſeiſin of the corpo- 
ration, and iſſue upon the traverſe. Lill. Ent. 141, 143. 


Pleas by the ſervant to an action brought by the maſter upon 
| indentures of apprenticeſhip. 


A plea, that the plaintiff turned away the defendant fron 
his ſervice, and until ſuch time the defendant ſerved until ſuch 
time. Privileg. Lond. 324. 

After oyer of the indenture, and ſeveral proteſtations, the 
defendant pleads for his defence, that he did not embezzle a) 
money or goods, and ifſue thereupon. Wi. 155. Hob. 21). 

Plea by an apprentice in bar, that he had performed the co- 
venants, and traverſe the ſeveral breaches in the count. z Inf, 
Cl. 389. Replication, maintaining the count thereupon and iflue, 

To a declaration in London, the defendant pleads a judy- 
ment in the mayor's court, upon the cuſtom of the city, fo at 
apprentice that was not enrolled the firſt year, to depart from 
his maſter before the judgment. Vid. 150. 

A plea, that he departed with the leave of his maſter, and 
that he diſpoſed of the goods for, and with the leave of his 
maſter; 5 traverſe, that he knew what damages had beer mi 
done, and iflue; and that he had not committed fornication, 
and ifſue; that he had not played at unlawful games, and 
iſſue; that he went to taverns to fetch wines, and a traverſe; the 
a replication maintaining the declaration, and iſſue upon the 
ſeveral traverſes. 1 Bro. 130. 

A plea by proteſtation, &c. for his defence pleads, that the de- Ple 
fendant offered to ſerve the plaintiff for the whole time; and thi 
the plaintiff refuſed him, and a traverſe, that he refuſed to ſene 
the plaintiff. Bro. Red. 140. demurrer thereto. 3 Inſt. Cl. 388. 

Plea by the ſtatute of the fifth of Eliz. that it was not lavfil 
for any one of ſuch a trade to take an apprentice, unleſs it vu 
his own ſon, (except) it be certified by three juſtices of peact 
under their ſeals; that the father or mother of ſuch an appren 
tice had 4os. a year; replication, that the father at the time0 
making the indentures, was ſeiſed in fee in land of the value“ 
408. which was certified and inrolled according to the ftatute; 
rejoinder, that the father of the defendant was not ſeiſed dd T. 
ſuch lands with a ſpecial demurrer, that it was a N from 


the plea. Wi. E. 137. Privileg. Lond. 338. Robinſon. _ 2 


In Covenant. | 
Pleas by the maſter to an action brought by the ſervant upon 


indentures of apprenticeſhip. 
A plea by the maſter, that the plaintiff departed his fervice 
without leave; and that the defendant refuſed to take him again, 
and traverſe, that he turned him away from his ſervice; a de- 
murrer, and joinder in demurrer, and judgment for the plaintiff. . 
Vid. 84+ 
A a that the defendant found the plaintiff with meat and 
drink; and that the plaintiff did not continue in his ſervice 
the time in his indentures; but left the defendant in ſervice 
a month before his time was out ; replication to that part of the 
plea, relating to meat and drink; and to the other part, the 
plaintiff maintains his declaration; and that he left the ſervice 
of the defendant. Vid. 140. The like: 3 Inſt: 389. 
That the plaintiff departed from the defendant's ſervice, and 
a traverſe, that the defendant turned him away from his ſervice, 
with a ſpecial demurrer. Vid 84. Previl. Lond. 345. 


Bars to actions brought relating to thihgs mercatorial. 


A plea alledging by proteſtation; that the ſhip was not ſound 
enouph for her voyage ; for plea the defendant faith, that the 
Spaniards had nor offered any hoſtility to the ſhip, ſo that the 
ſhip could not have a free trade. 1 Brow. 127. 2 Inſt. 430 

That the defendant is, and always was ready to account with 
the plaintiff, but that the plaintiff refuſed; and a traverſe, that 
the plaintiff was ready to account. Vid. 138. 

That the ſhip was not ready to tail or depart at the day, nor 
did the 8 on her voyage with that expedition that ſhe 
might. Cl. Aff. zog, 310, 311. 3 Inſt. Cl. 496. 

After Oyer of the indenture, the defendant pleads, that he 
depofited the money for wine in the hands of A. to the uſe of 
the NN where it now remains, aud a demurrer theretos 
3 Inſt. CI. 415. 1 


Pleas to actions of covenant for the performance of ſomewhat 
by the defendgnt. 


Plea, that the defendant is and always was ready to account 
wich the plaintiff, but that the plaintiff refuſed, and then the 
deſendant takes a traverſe, that the plaintiff was ready to ac- 
count, Vid. 138. 

Plea, that the defendant affered to deliver the barley, and the 
plaintiff refuſed, and that the defendant is Kill ready to deliver 
It; replication, chat he did not tender it, and iſſue thereon. 
3 Iaſt. Cl. 296. 

That the defendant educated the plaintiff's children, (viz.) 

B. until he came of age; and A. and T. till ſach a _ 

P when 


and traverſe, that the plaintiff was ready to account with him: 
3 Inſt. Cl. 431. 


( Þ* 171) 
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References to Precedents. 


when they died, and J. B. till the time of fuing out the writ; 
replication, that the defendant did not educate them modo & 
ſorma. Kob. Ent. 171. 


That the defendant was ready to account with the plaintiff, 


That the defendant offered to deliver the barley to the plain- 
tiff, and the plaintiff refuſed to accept it; and that the defen- 
dant is yet ready, &c. Ra. Ent. 134. 


Pleas to actions of covenant for the payment of money. 


After oyer of the indenture, the defendant pleads, that he 
diſpoſed of the money by the direction of the plaintiff, for wine 
now remaining in the hands of A. for the uſe of the plaintiff; 
a demurrer thereto. 3 Inft. Cl. 415. 

Breach ng for the non-payment of money, and a plea, 


that the *detendant paid the money; replication, that he did bi 
not pay it, and an ifſue thereupon. 3 Inſt. Cl. 417. h 
The defendant confeſſes the receipt of 8ool. but before T 
the receipt thereof he expended about 910l. in repairs and Y 
other neceſſaries; whereupon he retained the ſaid 800l. towards it, 
ſatisfaction thereof; a demurrer thereto, and judgment for the 
plainuff. 1 Saund. 15. 3 Inſt. Cl. 414. As 
A plea to an action upon a covenant to pay 4l. yearly, until 
the plaintiff ſhould be better provided for by P. that P. gratis gave T. 
theplaintiff a rectory for life; replication, that it was given upon Wiſh if 
a contract for money, which was paid, and a traverſe, that it ut o 
was granted gratis. 3 Bro. 30. ot 
Pleas to actions of covenant for the non- payment of rent. 
That the rent being in arrear, the plaintiff entered into the 
lands, by which the rent became . and the indenture void Te 
Vid. 143. 
As 5 art the defendant confeſſes the action; and as to tht * 
reſidue, that before any rent became due, the defendant aſſign! Wi ol k 
his leaſe to another, demurrer thereto, 2 Ven. 23. \ g 
That the defendant affigned the premiſſes, and that there ws 
no 1ent in arrear before the aſſignment, to which the plaintif 4 
demurred, becauſe he had not alledged any notice of the aſſi x | 
ment. 3 Lev. 231. it 0 


That the defendant within the term aſſigned to M. of who 
the plaintiff received rent. Wi. Ent. 143. 2 Saund. 298. 3 Inf 
CI. 412. Vid. 129. 2 Ven. 232. Hern 276. 


Pleas to declarations in covenant for want of repairs. 
Where the defendant alledging by way of proteſtation, ts 
at the time of the demiſe, &c. the premiſſes were not ſufficien's 
Lepaired; tor bis defence he alledges, that he did rep?! * 
| ' Olten 


In Covenant. 
often as there was oceaſion; and traverſes that he left them un- 
repaired, and an iſſue taken upon the traverſe. Mod. Int. 140. 
e defendant pleads that he repaired the ſea-walls as ſoon 

is he could, but doth not ſay when the time of repairing was, 
nor make any anſwer as to the recompence of the damage, to 
hich the plaintiff demurs. Wi. Ent. 147. . 
Plea, that he maintained the premiſſes during the term, and 
being ſo repaired, rendered them to the plaintiff at the end of 
he term. 3 Inſt. Cl. 403. | 
That the defendant within the term aſſigned to R. of whom 
he plaintiff accepted the rent, that the chimnies were taken 
lown by the company of the plaintiff, and that the leaden 
putter was taken up to build a ſhed, that the defendant in- 
ended to make a new gutter, but before he could finiſh it, 
he plaintiff entered and ejected the defendant: that the briek- 
al by the violence of the tempeſt were broken down; 
hich the defendant amended at his own charges, as ſoon 
he could. Wi. Ent. 144. 6 | 
That the barn before the end of the term was broken down 
y the appointment of the plaintiff, and the materials thereof 
iſpoſed of by the lain, and that the plaintiff had kept 
he reſt in good repair. Bro. Red. 143 

As to want of repairs to the chancel, that the plaintiff did 
ot demiſe; a demurrer thereto. 1 Saund. 108. 
That the meſſuage was not uncovered for want of tiling, and 
n iſſue thereupon : that the glaſs windows were broken, and 
t of repair for want of glazing, and iſſue thereupon; and ſo 
other things. Bro. Red. 157. 
That the houſe was ſufficiently repaired at the end of the 
m; and a traverſe, that it was uncovered for want of tiling ; 
at the walls were unrepaired, and traverſe, that they were 
oken, and the like of other things. Vid. 122. The like; 
d iſſue thereupon on every breach. 3 Inft. Cl. 410. 
That he did ſufficiently repair all the houſes during the 
hole term, and ſo left them at the end thereof; that he did 
t permit the pavement of the yard, nor the walls and the 
ors to be decayed for want of repairs until the end of the 
m; and that he did not permit the tiles, the windows, 
cks and walls, to be broken down, nor to be decayed, for 
nt of repairs, nor did he leave them ſo at the end of the 
1; and an iſſue tendered as to all; a demurrer to the firſt 
ſt of the plea, and an iſſue as to the reſidue. 2 Vent. 124: 
* to the plaintiff upon a demurrer. 

at he did repair according to his corenant. Ra. Ent. 
. Vet. Int. 36. Hern. 271; 288. 


P 4 Pleas 


(P 172) #Pleas to actions of covenants for a diſturbance in the poſ. 


References to Precedents 


ſeſſion of lands. | 
A plea by way of proteſtation, alledging, that the defendant 


had kept his covenant in warranting the premiſſes; and like. 
wiſe that H. had not a legal right tor a defence, that H. did 
not eject him. 2 Mod. Int. 209. | 

A plea by way of proteſtation, that the defendant did n 
enter into the manor Jor plea, that J. and M. did not eject the 
plaintiff. Rob. Ent. 174. 

A plea, that the indenture became forfeited, for that the 
rent was in arrear; for which reaſon the plaintiff re-entered; 
Replication, that the former eſtate, after the determination of 
which the plaintiff ought to enjoy, was in eſſe at the time of 
exhibiting the bill; to which the defendant demurred. Vid, 


143. | | 
Tat the defendant demiſed to the plaintiff another meſſuag: 
for the ſame term therein mentioned, in full ſatisfaction for k 
damages ſuſtained by the plaintiff, by reaſon of his being eje&- 
ed by the biſhop; Replication, that he did not demiſe 5 ſaid 
meſſuage in full ſatisfaction, and an iſſue tendered thereon. 
Bro Red. 149. 3 Inſt. Cl. 397. 

That the defendant drove out the plaintiff from the tene. 
ments demiſed to him. Ra. Ent. 135, 136. 

That the defendant did not hinder the plaintiff from taking 
poſſeſſion. Co. Ent. 65. 

That the plaintiff being the defendant's leſſee, ſurrendered! 
his term to the defendant the leſſor, whereby the defendant ei- 
pelled the plaintiff out of the premiſſes. Ra. Ent. 136. 


That the lands were not charged with prior incumbrancs. | 
Co. Ent. 65. | | gu 
That the defendant performed all the covenants till fuch : Jude 
feaſt; that then one P. having a better title to the lands, er- 0 1 
2 and ejected the defendant. Bro. Red. 158. 3 Inſt. C whic 
406. x | 
That the plaintiff peaceably and quietly held and enjojtd w# 
the wood and trees, without interruption by the defendant . 
cording to his covenant. 3 Inſt. Cl. 420. A 
A plea by the defendant, proteſting, that H. S. hal 8 
right; for plea he avers, that H. S, did not eject the plaintis bas 
2 Ven. 274. a demurrer theretc. the cc 
ſell.— 
Pleas to actions cf covenants for che aſſurance of land A ve 
to ack 
That che father of the defendant was ſeiſed in fee, ard . — 


full power to fell, and an iflue tendered chereon; bu ” 
plaintiff demurred. Wi. Ent. 135. 


1 


In Covenant. 


That the defendant immediately after making the ſaid indenture, 
put the plaintiff in poſſeſſion of the premiſles ; replication, that he 
did not ſo put him, and an iſſue thereon. Rob. Ent. 194. 

That the defendant's father was ſeiſed in fee, and had power 
toſell, and an iſſue thereupon tendered, and a demutrer. Wi. 
Ent. 135. | | 

A — by the performance of the condition; replication, that 
the plaintiff required the defendant to levy a fine, and that the 
defendant refuſed, 3 Inſt, Cl. 419. 

To a declaration upon a covenant to make a further aſſurance 
upon requeſt z a plea, that the plaintiff made no requeſt, 3 Iſt, 
Cl. 418. | 1 

A plea, that the plaintiff did not requeſt the defendant to make 
him a releaſe of the lands. Bro. Red. 163, 1 Bro. 72, 

That the defendant was ready to make the plaintiff a feleaſe. 
Co. Ent. 65. 


To 2 Covenant to leave Lands, 


To a declaration upon a covenant to leave lands to the plain- 
tiff at the end of the term, which was demiſed by the plaintiff 
to the defendant, the defendant pleads, that before the end of the 
demiſe, the plaintiff difſeiſed J. of the lands which he deniiſed 
to the defendant, and that J. re-entered and enfeoffed H. from 
whom they deſcended to T. who were ſeiſed at the end of the 
term, ſo that he coul not releaſe them, Bro. Red. 168. 3 


Bro, 39. 
der Where the Defendant pleads Statutes in Bar, 
ces Where the defendant pleads the ſtatute of Ed. 6. Cap. 16. 
2gunlt ſelling offices, Bro, Met. 114. Demurrer thereto, and 4 
<1 judgment ſor the plaintiff, 
; et The deſendant pleads the ſtatutes of 13th and 18th of Eliz. 


{ avoiding the covenants made in a leaſe to the plaintiff, to 
which the plaiatiff demurred, and judgment for the plaintiff on 
tne 14th of Eliz, Wi. Ent, 149. 


*Ither ſelect Precedents that are not herein before jnſerted, (* 173) 


An action of covenant upon an indenture of bargain and ſale, 
wherein was a Covenant to diſcharge from incumbrauces, to de- 
liver up all evidences, muniments, &c,—— — Setting forth that 
tne covenantor was ſeiſed in fee, and that he had a power to 
ell ———A breach aſſigned, that counſel deviſed a note of a 
ine to be levied, ——— That the plaintiffs required the defendants 


D acknowledge the fine, and they refuſed. Lut, 284, 285, 236. 
plea denying the requeſt, : : i 
A 


Reſerences to Precedents 


A declaration in covenant, ſetting forth, that in conſideration 
of marriage, the teſtator covenanted to ſtand ſeized of the manot 
of C. to the uſe of him and his heirs, till the marriage. 
And then to the uſe of himfelf for life, remainder to M, for life 
for her jointure, with remainder; over. — And a covenant, 
that the premiſes were of the yearly value of 4ool. beſides re. 
priſals ——— That the marriage took effect And ſets forth 
the death of the teſtator, and that M. ſurvived him,———4 
breach, that the premiiſes were not of the yearly value of 4ool, 
for that they were only of the yearly value of 165], ———A ple, 
of nothing by diſcent. A replication, that the plaintiff, and 
the ſaid M. Y. after the death of the teſtator, ſued the defendant 
by original, upon which there was judgment by default, and an 
award of ſeveral writs of enquiry by Vic' non miſit bre ve. 
And that after the laſt continuance, M. V. effoined and died. 
That the plaintiff had not notice of it till the thirtieth of January, 
3 Car. 33. whereupon the plaintiff purchaſed a new writ by 
Journeys Accounts.,-——{Upon which a nil was returned, and a 
capias awarded, and the ſheriff non miſit breve———the parties 
appear, and the plaintiff avers, that the defendant at the time of 
ſuing out the firſt original, had aſſets by deſcent, an averment 
of the identity of the action.— A rejoinder, that the firlt 
writ was diſcontinued z a demurrer, and a joinder in demuner. 
Lut. 287, 288, 289, 290, 291, 292, 293, 294. 295, 29, 
207. 

* a covenant, that the leſſce ſhould not aſſign his leaſe, A 

breach aſſigned, that the leſſee without leave of the leſſor, aſſign- 
ed all the premiſſes, whereby the plaintiff loſt a heriot. Lui. 
300, 301. 
: A 3 upon a deed of covenants, whereby the defendant 
covenanted with the plaintiff, that is caſe the defendant, by the 
means and procurement of the plaintiff, obtained or purchaſed an 
eſtate in the county of M. that then he would upon demand make 
to the plaintiff, a leaſe for fifty years of ſome of the rooms in tht 
houſe particularly named. — And the defendant obliged hin- 
felf in 200l, for the performance of covenants. And that the 
defendant by means of the plaintiff, had obtained a term of ſuty 
years, and a breach, that he had not made the plaintiif a leaſe, &. 
Lut. 307, 308. 

A breach aſſigned, that two barns, part of the demiſed pre- 
miſſes, for want of the necefſary reparations of the defendant, 0 
thatching, walling, &c. And not for the default of the _ 
timber, were ruinous and in great decay, and in danger of falling 
A plea, by proteſtation, that the barns were not ruinous. Fu 
plea, that ſuch a day the defendant was ready to have repairch 
&c. that there were two pieces of timber of ſuch dimenſions e. 


ceſſary, and that the plaintiff had notice of it, and bad 4 
delivered 


0 


Pre 


In Covenant. 
A demurrer, and a joinder in demurter. Lut. 


delivered it. 
313. 346. 4 

A breach aſſigned upon a covenant, in a deed of aſſignment of a 
leaſe, _—_—That before making the deed of aſſignment J. E. and 
R. G. had a good title to part of the lands aſſigned to the plain» 
tif, ſetting forth the particulars for a term of years, by virtue 
of a Jemile made to them by the defendanr, before the aff nment 
to the plaintiff, with an averment, that the parcels demiſed to E. 
and G. are part of the tenements aſſigned to the plaintiff, 
A plea, as to a parcel called P, that k. and G. had not any title 
by, or under the defendant ———And as to the reſidue, that the 
plaintiff had notice at the time of the aſſignment of the demiſe 
to E. and G. and thar after N the aſſignment, G. being the 
ſurvivor, attorned to the plaintiff at his requeſt, and did not 
withhold, &c. from the plaintiff z a demurrer, and a joindet in 
demurrer, Lut. 321, 322, 323. 


(P* 174) 


A declaration upon an indenture of demiſe, made by the inteſ- 


tate of the plaintiff to the defendant's teſtator, (except the uſe uf 
the houſe of the two firſt years)- Habendum for twenty 
one years under ſuch a rent, which the leſſees covenanted jointly 
and ſeverally co pay. That the leſſor made his will, and 
made D. his executrix, that he died poſſeſſed of the reverſion, and 


the defendant executrix, who proved the ſame. Sets forth 
the death of Deb. inteſtate, and adminiſtration nted to the 


plaintiff, during the minority of R. W,———the marriage of 
1 the defendant Fliz. with the other defendant And the rent 
8 in arrear, with an averment, that R. is within age, ——A 
plea after the laſt ert that R. W. had attaincd his age of 
it twenty-one years. Lut. 338, » 340, 341, 342. 
e Two breaches aſſi we, PR . * J For non-pay- 
n ment of rent, 2, Upon a covenant immediately to make a ditch 
10 and fence, and maintain it in good repair. That the ſaid 
* fence was ruinous, and in decay, and that neither the leſſee, or his 
. aſſignee after the death, had kept the fence in good repait. 
he A plea, that aſter the death of the leſſor the defendant as aſſignee 
ty had repaired, &c, Verdict far the plaintiff, and the judgment 
e arreſled becauſe there were entire damages z and as to the breach 


: the time of the leſſor the aſſignee was not liable. Lut. 362, 
e- 303. . 
| A, conveys a meſſuage, with the appurtenances to B, and his 


heirs, and alſo ts to him liberty of ingreſs, and to a well to 
5 draw water, And A. 1 B. that he was ſeiſed in 
Fa fee of the premiſſes. It is not a good breach, that A. was not 
red, ſeiſed in fee of the well, for the covenant, that he was ſeiſed in 
ne- 2 of the premiſſes, did not extend to the well. Lut. 603, 
net 909. \ 


A 


D. proved the will. ———That the leſſee made his will, and 


References to Precedents 


A declaration upon an indenture of demiſe made to the teftator 
of the defendant by huſband and wife, plaintiffs, of the wife', 
lands. Breaches aſſigned, 1. That 160). rent reſerved in 
the leaſe were in arrear,— -—2. That the meſſuage, &c, demiſ, 
ed, were out of repair, ———-3, That the teſtator had grubbed 
up certain trees, Bar by outlawry in the plaintiff's huf- 
band, upon a ſuit in the court of Common Pleas; judgment upon 
a demurrer for the plaintiff, as to all the breaches, becauſe the 
damages to be recovered by the breach of covenant fur repair 
were not forfeited by the outlawry. Lut. 1510, 1513. 

A covenant by a deviſee againſt an aſſignee of a term for not 
repairing. Lilly 132. : ; 

By a ſurviving leſſor, againſt a tenant for years for rent in 
arrear, Lilly, 130, | 

Againſt the executor of an executor for an equitable right by 
the aſſignee of the reverſion againſt the aſſignee of the term.— 
Lilly 134. | | 

Arial an admjniſtratrix upon an indenture made by the inteſtate, 
whereby the inteſtate covenanted to pay the ſum of 39]. with 


[page -And s breach aſſigned in the non-payment, &c, 
132. | 

3 in covenant for rent in arrear, ſetting forth 

the demiſe an exception in the leaſe of a way, 

and an exception of the game, and all trees. Habendum 

for twenty-one years, rendering rent. A breach aſſigned 

in non-payment of the rent.- A plea, that the mayor and 

commonalty of the city of C. were ſeiſed in fee, till diſſeiſed 

p by the plaintiff;———the plaintiff's being ſeiſed by difſeiſng, 

| made the leaſe, and that the plaintiff entered z and the maya 

and commonalty re-entered upon him, and ouſted him. 

A replication, that King James the Second ſeiſed, in right 

tre 155) of the Dutchy of Cornwall, by his letters patents, made a leaſe 

for years. The entry and poſſeſſion of the plaintif, 

and a traverſe of the ſeiſin in fee of the corporation z an iſſue 

upon the traverſe; and the bailiffs being ſheriffs of the city ol 

Coventry, and partners in the action; and the coroner of the cit 

is one of the commonalty, and therefore alſo a party; a venir 

is prayed to be directed to indifferent perſons, &c, Lilly, 140, 

142, 143, | 

=. A breach aſſigned on a bill of ſale of goods, that the defet- 

| dant at the time of the bill of ſale had no pro z a demur! 
| with ſpecial cauſes, and a joinder in demurrer. Lill. 139. 

A declaration in covenant for the aſſignee of the r 
againſt the aſſignee of the term, ſetting forth The leaſe fo 
1 he covenant for the payment of the rent 
1 he entry by virtue of the 22 the leſſa 
granted the reverſion by leaſp and releaſe, —— The fat 


In Covenant. 


of uſes, — The ſeiſin of the reverſion, and that one jointenant 
died, and the other ſurvived, The breach aſſigned in non- 
payment of the rent. The imparlance. There being 
two defendants, one appeared, and the other ſuffered Judgment. 
An unica taxatio damnorum,——— The defendant that pleads 
confeſſes the ſeiſin and demiſe, the jointenancy———and a 
ſeverance of the jointenancy, with the aſſent of aſſignee of 
the reverſion z And that the partnerſhip determined, that 
one jointenant became ſole poſſeſſed, and acceptance of the rent 
of the ſole tenant. Lilly 135, 136, 137, 138. . 

For nonpayment of rent, declaring that 5. P. was ſeiſed in 
fee, &c. demi ſed to the defendant that there was a covenant 
to pay the rent; and that afterwards D. by indenture (for the 
conſiderations therein mentioned) granted the reverſion to the 
paintif in fee, to whom the defendant attorned, and that rent 
was in artear; and a breach aſſigned in non-payment thereof : 
The defendant pleads that ſuch a day he aſſigned his term before 


the plaintiff had any title to the premiſſes, but does not plead 
an acceptance of rent by the 22 ot the aſſignee, nor notice 
of the aſſignment z a genera 


demurrer and judgment for the 
7 que 3 Lev. Rep. 229, 230, 231, 232, 233- Vide 1 
di . 33 PEE ; | 


JUDGMENTS 


. TT — - 


Judgments in Covenant. 


UDGMENT for the plaintiff upon a demuner, and a wit d 
inquiry awarded, Co. Entr, 113, 116. Jud. 212. 1 Saund, 
46. 2 Mo. Intr. 212. 

The like upon a verdict at the niſi prius. 1 Saund. 109, 23) 
2 Mo. Intr. 211, 237. 

Judgment where the defendant relinguiſheth his plea, and 20. 
knowledges the action; whereupon a writ of inquiry is awarded, 
and judgment given thereon, Co. Entr, 114. 

Where the defendant as to part, acknowledges the action, and 
there is a demurrer to the reſidue, with a unica fiat taxatio ng 
norum, and a ceſſat emanatio of the writ of inquiry, till 
matters put in Judgment by the demurrer are determined, 2 Ven, 
133. 
2 judgment by non ſum informatus. Mo. Intr. 141. 

The like by Nil dicit. Mo. Intr. 142. 

Where there was an iſſue and a demurrer, and the iſſue is fit 
tried, and a verdict for the plaintiff, and judgment upon the 
poſtea for the plaintiff upon the demurrer, and an enquiry awatt- 
ed. 2 Tho. Judgments 54. 

The like where the plaintiff remits the damages upon the de- 


murrer, and takes judgment only upon the verdict, Ibid, 
Judgment againſt the defendant upon an inquiry ot damages, to in 
be levied upon the goods of the teſtator. Idem 55. * 
Judgment for the plaintiff upon a verdict againſt an executo, er 
upon one covenant broken by the teſtator, and another by de laft 
executor, Idem, ſaid 
Judgment againſt an executor upon a verdict. 2 Tho, Jud and 
ment 55, 56. by 1 
Where the defendant relinquiſhes his plea of nul tiel record, exec 
and acknowledges the action; and a writ of inquiry of damage of t 
awarded, and judgment for the plaintiff thereupon, Co. Ext : 
gee. | to an 
7. 8 


DEBT. 


= : | 


Deven. fl. S. executor of the laſt will and teſtament of R. T. , 
| W. complaineth of E. G. being in the cuſtody of the don iu debt 
marſhal, &c. of a plea that he render to him fix pounds fourteen upon an e- 
ſhillings of lawful money of Great Britain, which he unjuſtly — 
detzins from him, &e. for this cauſe, (to wit :) That whereas the — tg 
aforeſaid E. on the firſt day of May, in the fifth year of the titf as exe- 
reign of our Sovereign Lord George the Second, King of cutor a- 
Great Britain, &c. at Southmolton in the county aforeſaid, bought 7 the 
of the aforeſaid Rickard, in his life-time, lun pair of braſs can- 4fndant 
dufticks for ten ſhillings, ons quart pot for two ſhillings and fix- ſold by the 
pence, three dozen of pewter plates, for tons Hillings, and ten teſtator. 
tewter diſhes for four pounds, of lawful money of Great Britain, 
to be paid to the ſaid R. by the faid E. whenever he ſhould be 
thereto required, which ſaid ſeveral ſums of money amount in 
the whole, to the aforeſaid ſum of fix pounds fourteen ſhillin 
and fixpence; nevertheleſs the ſaid E. (altho' often be) 
&c. hath not paid the ſaid ſum of ſix pounds fourteen ſhil- 
lings and fixpence, or any part thereof, either to the ſaid R. 
in Fr life-time, or to the ſaid V. after the death of the faicl 
R. but hath altogether refuſed to pay the ſame twthe ſaid K. 
in his life-time, and to the ſaid . after his death, and doth 
yet refuſe to pay the ſaid monies to the ſaid . and unjuſtly 
detains the ſame, in delay of the due execution of the ſaid 
lat will and teſtament of the ſaid R. and to the damage of the 
fad R. twenty pounds; and therefore he brings his ſuit, Sc. 
and he brings into court the letters teſtamentary of the ſaid R. 
by which the ſaid . ſufficiently appears to this court to be 
executor of the laſt will and teſtament of the ſaid R. and there- 
of to have the adminiſtration, Sc. 


London, ſſ. A. B. late of London, yeoman, was ſummone( A declara- 
t0anſwer to G. H. executor of the teſtament of T. C. and to x he {2 
T. S. and M. his wife, co-executrix with the ſaid G. of the COTS | 
teſtament of the ſaid T. late executor of the teſtament of N by an exe- 
Jol a plea that he render to them forty-pounds, which he un- cutor, and 
juſtly detains from them, Sc. And whereupon the ſaid G. . he bul- 


s. and M. by W. G. their attorney, declare, that whereas 1 


wife co-ex- 
aforeſaid ecutrix of 


an executor of the firſt teſtator. 


* 


Debt. 


( P* 148) aforeſaid 4. on the twentieth *day of S. in the year of ourLon 
one thouſand ſeven hundred thirty, at London, in the pariſh of 
St. Mary le Bow, in Cheap ward, had borrowed of the aforeſaid 
P. F. in his lite-time, the aforeſaid forty 5 to be repaid 
to the ſaid P. when he the ſaid 4. ſhould be thereunto re. 
quired ; nevertheleſs he the ſaid A. though often required, 
hath not paid the aforeſaid forty pounds to the aforeſaid P in 
his life-time, or to the ſaid T. C. after the death of the ſaid p 
or to the ſaid G, and M. after the death of the ſaid T. while 
ſaid M. was ſole, or to the ſaid G. T S. and M. after the eſpouſ. 
als celebrated between the ſaid T. S. and M. but hath hitherts 
refuſed to pay it, and ſtill doth refuſe to pay to, and unjuſtly 
detains the ſame from the ſaid G. 7. S. and M. whereupon they 
aver that they are injured and endamaged to the value of fire 
pounds; and therefore they bring proof; and they bring into 
this court, as well the letters teſtamentary of tne ſaid 7 P. by 
which the ſaid T. C. appears to this court to be executor of the 
teſtament of the ſaid . P. as alſo the letters teſtamentary of the 
ſaid T. C. by which the ſaid G. and M. appear to this court io 

be executors of the teſtament of the ſaid J. C. and to have the 
adminiſtration thereof, Sc. 


Neclarati- Devon, ſl. A. B. late of Souhmol ton rn the county of Deum, 
on in debt mercer, otherwiſe called A. B. of Southmoltox in the county of 
bt Devon, mercer, was ſummoned to anſwer to C. D. of a plea (o 
: in ackion) that he render to him twenty pounds of lawful no- 
ney of Great Britain, which he owes to and unjuſtly detains 
from him, &c. And whereupon the ſaid C. by William Unfr 
ville his attorney, complains, that whereas on the firſt day df 
March, in gie year of our Lord one thouſand ſeven hundred 
twenty-two, at Tiverton in the ſaid county, the ſaid 4. by his 
writing obligatory, (commonly called a bond) bound himſelf 
to the ſaid C. in the ſaid ſum of twenty pounds of lawtil 
money of Great-Britain, to be paid to the ſaid C. whenever a 
ter the ſaid A4. ſhould be thereto required; nevertheleſs the 
faid 4. (although often required) hath not paid to the faidC. 
the ſaid ſum of twenty pounds, or any part thereof, but hithe- 
to altogether hath and til] doth refuſe to pay the ſame, to the 
damage of the ſaid C. ten paunds ; and thereof he brings proc 
and hath good proof of the premiſſes when the court wil 
conſider thereof; and he brings into this court the ſaid writing 
obligatory, which gives ſufficient teſtimony of the ſaid deb. 
the Tas whereof is the day and year above-mentioned. 


88 Suffolk, £43. hw of Ip ſuich, in the county of 2 


tion in 2" mariner, (otherwiſe called A. B. di Gippo in Comitatu Sufi 


debt upon Mæalam) was ſummoned to anſwer to C. D. of aq plea — 


a 
brought by the ſurviving obligee, 


Debt. 


gion) that he render to the ſaid C. fifty pounds, which he 
owes to, and unjuſtly detains fr:.m him: And whereupon the 
ſaid C. by Robert Hamby his attorney, complains, That whereas 
the aid A. on the firſt day of July, in the year of our Lord 
one thouſand ſeven hundred thirty-two, at Ieſcich, aforeſaid, 
by his writing obligatory (commonly called a bond) bound 
himſelf to the ſaid C. *and to one D. now deceaſed, (whom the (P* 179) 
ſaid C. wroived) in the ſaid ſum of fifty pounds, to be paid to | 
the ſaid C. a d D. or to one of them, whenever after the Rid A. 
ſhould be thereto required; nevertheleſs the ſaid 4. (although 
often required) hath not paid the {aid ſum of fifty pouncls to the 
jaid C. and D. or either of them, in the life-time of the ſaid 
D. or to the ſaid C. after his deceaſe, but hath ever ſince, and 
now doth refuſe payment of the ſame to the ſaid C. wherefore 
the ſaid C. declares he is injured and endamaged to the value 
of twenty pounds'; and thereupon he brings his ſuit, and hath 

ood proof of the premiſſes, when the court will conſider 
hereof ; and the faid C. brings here into this court the ſaid 
writing obligatory, which teſtifies the ſaid debt; the date 
* is the ſame day and year above-mentioned. 

Devin, ſl. A. B. late of Sou!hmolton in the county of Devon, A declara- 
Gent. ſon and heir to C. B. (otherwiſe called C. B. of South- 59 Pot 
molton in the county F Devon, Gent.) was ſummoned to anſwer an act on 
to D. E. and S. his wife, executrix of the laſt will and teſta- brou ht by 
ment of F. G. and to H. F.-co-executrix with the faid S. of the huſband 
ſaid laſt will and teftament of the ſaid F. in an action that he and wife as 
render to them one hundred pounds, which he unjuſtly detains 927A ar gt 
from them, &c. And whereupon the ſaid D. E. and S. his wife, 1a} will 
and the faid H. by Jan Cc their attorney, complain, That and teſta- 
whereas the ſaid C. (whoſe heir the ſaid A. now is) in his liſe- ment ef the 
time, (that is to ſay) en the firſt day of June, in the year of Mhgee, 
our lord one thouſand ſeven hundred thirty-two, by a certain ag tO 
wnting obligatory, (commonly called a bond) ſuffered himfelf to cxecutrix, 
be bound to the fea F. in the ſaid ſum of one hundred pounds, again : e 
to he paid to the ſaid H whenever after he the ſaid C. ſhould heir of the 
be thereto required: And in order to make a due payment of 18 
the ſaid one hundred pounds, the faid C by the ſame writin 
obligatory bound himſelf and his heirs; nevertheleſs the ld 
C. in bis life-time, or the ſaid A. ſon and heir to the ſaid C. 
alter his deceaſe (although often required) hath not paid the 
ſad ſum of one hundred pounds, or any part thereof, either to 
the ſaid F. in his life-time, or to the ſaid S. and H. or either 
of them, after the deceaſe of the ſaid F. and belore the eſ- 
pouſals celebrated between them the ſaid D. and S. or to the 
ud . S. and I. after the ſaid eſpouſals celebrated between 
the ſaid D. and S. but the ſaid C. in his life-time, and the ſaid 
4 after his deceaſe, have hitherto refuſed io pay them or either 


of 


Jon a- Widow and executrix of the laſt will and teſtament of Edwurd 


 y4inſt an off Norfolk, Gent.) was ſummoned to anſwer to Robert Crouch 


as aunt and ſaid Elizabeth Rook, by Henry Legafick her attorney, declares, 


Debt. 


of them the ſaid one hundred pounds; whereupon the ſaid D. 
S. and H. declare, they are injured and endamaged, to the 
value of twenty pounds, and in Lies of the execution of the 
ſaid will and teſtament of the ſaid F. and thereupon they bring 
their ſuit, &c. and they the ſaid D. S. and H. bring into this 
court, as well the ſaid writing obligatory, which gives a ſufk- 
cient teſtimony of the ſaid debt, the date whereof is the day 
and year above mentioned; as alſo the letters teſtamentary, by 
which they the ſaid S. and H. ſufficiently appear to this cour, 
to be executrixes of the ſaid laſt will and teſtament of the ſaid 
F. and to have the adminiſtration thereof. 


A declari- opel, ff. E. C. late of Sparham in the county aforeſaid, 


tion upon a 


(P* 180) *Crouch, (late called Edward Crouch of Tedingham in the county 


executor. of a plea that he render to the ſaid Robert Crouch, ten pounds, 
Vhhich he unjuſtly detains from him, Sc. And whereupon the 
ſaid Robert, by Andrew Broreton his attorney, declares, that 
whereas the ſaid E. in his life-time, viz. on the thirteenth day 

of Fuly, in the year of our Lord one thouſand ſeven hundred 
thirty-two, at Catten, by his certain writing obligatory, acknoy- 
ledged himſelf to be bound to the ſaid Robert in the aforeſaid 

ten pounds, to be paid to the ſaid Robert, whenever after the 
ſaid E. ſhould be thereto requeſted; nevertheleſs the ſaid Ba. 
ward in his life-time; or the ſaid Elizabeth, after his death, 
although often requeſted, have not paid the ſame to the ſaid 
Robert; but the ſaid Edward in his life-time, and the faid 
Elizabeth after his death, hitherto altogether have, and the ſaid 
#1izabeth now doth refule ſo to do; — he declares that 

he is injured and endamaged to the value of twenty pounds; 
and therefore he brings his ſuit, Sc. and he brings here into this 
court the aforeſaid writing, which teſtifieth the ſaid debt; the 
date whereof is the ſame day and year above mentioned, &c. 


A declara- Devon, ſſ. Heſter Clealand, of Aſhprington in the county 
tion upon a aforeſaid, ſpinſter, aunt and heir of Elizabeth Clealand, who 
— ee was daughter and heir of Benjamin Clealand, (lately called 
5 Benjamin (lealand of Cherflow in the county of Devon, yeoman), 
the admi- was ſummoned to anſwer to Elizabeth Rook, adminiftratiix 0! 
niſtrator of the goods and chattels which were of George Rook, who died in- 
Rook a- teſtate, in an action that ſhe render (or pay) to her ſixty pounds, 


— — which ſhe unjuſtly detains from her, Sc. And whereupon the 


heir of Eli- That whereas the aforeſaid Benjamin (whoſe daughter and beit 
zabeth ſhe the ſaid Elizabeth Clealand was, and whoſe aunt and heit to 


Conor the faid Elizabeth the faid Heſter now is) in his life-time, C0 


and heir of 
Benj- min 


Debt. 
On the ſecond day of Aaguſt, in the year of our Lord, one Clealand. 
chouſand fix hundred ei hty-three, At Moabury, by his certain That tte 


ö 

r . 
tine obligatory, which the ſaid Elizabeth Rook ſealed with ſaid Pen- 

te fa of 45 d Benjamin, in his life-time, brings into this — ng 

$ court, the date whettol is the ſame day and year, obliged him- and heir 

- ell, his heirs, executors, adminiſtrators, and every of them, the defen- 

7 jointly and ſeverally, in the atorefaid fixty pounds of lawful ; ng on 

7 money of England, to pay to che ſaid George 4 ook, his execu- 168 — 5 

t, tors or admigiſtrators the full ſum of thirty pounds eighteen bliged 

d ſhillings of like money, at or upon the third day of . — himſelf, 


next following the date of the aforeſaid bill; and the faid &c. in 600. 
Blabeth Rock, in fact avers, that the aforeſaid Benjamin, in his for the _ 
life-time, did not pay to the aforeſaid George in his life-time — e 
the aforeſald thirty pounds eighteen ſhillings, at or upon the the third of 
third day of February next following the date of the aforeſaid February 
hill, which he ought to have done according to the intent and then next, 
purport of the Ge bill; whereby an action accrued to the ſaid * on 
Geng in his life-time, and to the ſaid Z/:zabeth after his deceaſe, bo 


to demand and have of the ſaid Benjamin in his life-time, the 


ay ſaid fixty pounds; nevertheleſs the aforeſaid Benſamin in his 

ed life-time, and the aforefaid Elizabeth (lealand, atter the death 

w- of the ſaid Benjamin, and the aforeſaid Hefter, after the death 

ad of the ſaid B/:zabeth, (although often required) have not, nor ,_. 

the eider of chem hath paid the faid fixty pounds, or any part (P 181) 
2 thereof, to the ſaid George in his life-time, or to the aforeſaid 

th, E!::abeth, after the death of the ſaid George, (to which faid 

1. Elizabeth Rock adminiſtration of the goods and chattels which 

al 


vere of the ſaid George, at the time of his death, by Francis 


aid Falavod, doctor of divinity, archdeacon of the archdeaconry 

of Tatneſs, lawfully conſtituted, to whom the commiſſion in 
ds; this behalf belonged, on the tenth of Augufl, one thouſand fix 
this bundred eighty, at Madbury aforeſaid, was granted in due form 


of law) but hitherto altogether have, and the ſaid Haſler ſtill 
h refuſe to Pay the ſame to the aforeſaid Elinabeth Rich ; 
berefore ſhe declares that ſhe is injured and endamaged to the 
alue of ten pounds; and therefore ſhe brings this Taft ; and 
2 into this court the letters of adminiſtration of the 


led ploreſaid archdeacon, which teſtify the commiſſion of the ad- 
an), Þa'firation aforeſaid, in form aforeſaid ; which is dated the 
- ay and year above written, &c, 

In- 

nds, 


Sefelk, NN. Thomas Therp, late of Stowmarket in the ſaid A declara- 
duuty, cr +. was ſummoned to anſwer to William tion upon 


ren "church, Gent, aflignee of 7% Blſs, Eſd. the late ſheriff 4" *Mgn- 
heit ! the county of Sufeth, according to the Bl and effect of ell bond 


de flatute, in ſuch caſe made and provided, in an action that againſt the 
render to the ſaid William forty pounds of lawful money of principal 


d: fendant, 
em at the ſuis 


1 
. 
N 
{ 
5 
is 


= 
1 
1 
* 
3 
7 | 


the ſtatute 
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Debt. 


of the af. Great Britain, which he owes to and unjuſtly detains from hin: 
ſignee of And whereupon the ſaid William, by Thomas Evans his ttc. 
the ſheriff, ney, complains, that whereas on the twelfth day of Filruy, 
by force of in the year of our Lord one thouſand ſeven hundred twenty- 
in that caſe eight, he the ſaid William ſued and proſecuted out of the court 
made and of common pleas of our ſaid Sovereign Lord the King, hi 


provided; ſaid Majeſty's writ called a capias, againſt the ſaid 


— A... the ſuit of him the ſaid William, returnable before his fail 


the plain⸗ Majeſty's juſtices of the ſaid court of Wan” 9, directe 


titf to the then ſheriff of the ſaid county of Suffolk : by which 


ſued out a ſaid writ his ſaid Majeſty commanded the fheriff of Suff, 
Capias. that he ſhould take the ſaid Thomas, if he was to be found in 
8 ou his bailiwick, and ſafely keep him, ſo that he might have his 
enercol, body before his ſaid Majeſty's Juſtices at Veſiminſler, in ft 
days from the feaſl-day of Eaſter, to anſwer to the ſaid Villa 
in an action of Treſpa/s; and alſo to anſwer to the ſaid Willum, 
according to the cuſtom of his ſaid Majeſty's court, in an aQion 
of Treſpaſs upon the caſe on promiſſes and undertakings, to the 

damage of the ſaid William forty pounds; which ſaid wit 
afterwards and before the return thereof (that is to ſay) on the 

tenth day of March, in the ſaid year of our Lord one thouſand 

ſeven hundred twenty-eight, at Stowmarket in the ſaid count, 

that it was was delivered to the ſaid Toby BI, then ſheriff of the fad 
delivered county of Saft, to be executed in due form of law: by virtue 
to the ſhe- of which ſaid writ the ſaid Toby afterwards, and before the 
ritt; return of the ſaid writ, (that is to ſay) on the ſaid tenth day d 
March, in the ſaid year of our Lord, at Stowmarket aforeſaid, 

and there- took and arreſted the ſaid Thomas; and during the time the laid 
1 N. Toby ſo had the ſaid Thomas in his cuſtody, by virtue of the ſail 
OS writ, he the ſaid Toby then and there took bail for the appear 
ed. That ance of the ſaid Thomas, at the return of the ſaid writ; (tha 
he with is to ſay) the ſaid Thomas himſelf, and Fe/eph Selgocd of Sin 
ct' ers ga v, market atore*ſaid, chapman, and Timothy I rueman of the fat 
(P* 182) place, ſhoemaker:; And the ſaid Thomas did on the ſame tell 
18 day of March, in the ſaid year of our Lord, by his writit 
2255 obligatory, commonly called a bail-bond, permit himſel! l 
be bound to the ſaid Toby, by the name of Toy Bleſs, ſheriff d 

the county of Snell, in the ſaid ſum of forty pound, to! 

aid to the faid ſheriff or his aſſigns, whenever after be dl 

Haid Thomas thould be thereto required, with a condition then 


With a con- under written, that if the ſaid Thomas ſhould appeat before N 


dition to faid Majeſty's juſtices at Weflminfler, in fiftecn days from f 
eee at feaſt- day of Zafter then next following, to anſwer to the i 
5 #illiam in an action of Tre/pa/;, and allo in an action of Tale 
= Fa 7 Cit 

on the caſe on promiſſes and undertakings, to the nog. 
faid !“ iliam forty pounds; that then the ſaid writing oblign® 


ſhould be void and of none effect, or elſe ſhould be ang ren 


Debt. 


in full force; power and virtue, as it doth and may by the ſaid 


i 


1 writing obligatory and condition thereunder written, relation 2222 
Y heing thereunto had, more fully and at large appear. And the — 

Ka lid William, in fact declares, that the ſaid Thomas did not the return 
| uh appear before his ſaid Majeſty's juſtices at Weſtminfler, within ot the writ. 


i the faid fifteen days from the ſaid feaſt-day of Zafter, mentioned An aver- 

| in the ſaid condition, according to the form and effect of the Mr: . 
0 ſaid condition, whereby the ſaid bond became forfeited to the . _ 
Ad nid Toby Big,, as theriff of the ſaid county: And the ſame That the 
hich being fo forfeited, he the ſaid Toby afterwards, (that is to ſay) bond be- 
2 on the twentieth day of April, in the ſaid year of our Lord, at came for- 


Srmarket aforeſaid, (at the requeſt of the ſaid Villiam, plain- fig, and 


i» uf in that ſuit) by his indortement in writing upon the ſaid yas afſign- 
7/0 bond, in the preſence of two credible witneſſes (that is to ſay) ed to the 
, Burrell Keeble and William Chaplyn, affigned the ſaid bond to plaintiff, 


the ſaid William Whitchurch, according to the form of the 


lan, l 0 a | 

Fo ſtatute in ſuch caſe made and provided, (the ſaid ſum of ww 
0 the pounds, or any part thereof, not having been paid) of whic 
I writ laid indorſement the ſaid Thomas afterwards on the ſaid twen- 


tieth day of April, had notice (that is to ſay) at Stowmarket in 

the ſaid county: by reaſon of which ſaid premiſſes, and by 

force of the ſtatute in ſuch caſe made and provided; an action wherebyan 
accrued to the ſaid Milliam, as affignee to the ſaid Toby Bl:/s, action ac- 
ſheriff of the ſaid county of Saffolt, to require and have from erued, &e, 


' del dhe faid Thomas the ſaid ſum of forty pounds; nevertheleſs 
day of AY de faid Thomas (although often required) hath not paid the 
celand laid ſum of forty pounds, either to the ſaid Toby Bi, or to 
he Hide ſaid William, but hitherto always hath and ftill doth refuſe 
he Gil fo pay the faid ſum t the faid Villiam, to the damage of the 
pen. lad William ten pounds; and therefore he brings his Pit, and 
"(tha hath good proof of the premiſſes when the court will conſider 
f Sine WY hereof; and the ſaid William brings here into this court the 
e uad writing obligatory, together with the ſaid indorſement 
ic ten nde thereon as above; the reſpective dates whereof are the 
writit nk; days and years above ſor that purpoſe reſpectively men- 
ſell ned. . 

jeriff dl Note; All the difference between the declaration againſt the bail, 


Mead of the principal, is no more than when you ſhew the plaintiff 

2 cnt a writ that it was againſt ſuch a one ( the defendant therein) 
at the fuit of the plaintiff ; and then ſhew that he did not appear 
- ao, which may be readily changed without a uſclefs repetition of 
« ukule form to ſhew the difference. 


"Norfolk, M. A. B. late of Thetfird in the county of Norfelk, (P. 183) 
oman, was ſummoned to anſwer to C. D. in an action that & declara- 
ter to him forty pounds of lawful money of Great Britain, Ron o 
ich he owes to and unjuſtly detains from him, Se. And bt for 
whereupon rent upon 
a leaſe parel laid tio f.veral Ways. 


* 
. aakdiecs 
— od lt 
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That the 


Debt. 


whereupon the ſaid C. by Robert Martin his attorney, complain 

That whereas the ſaid C. on the twentieth day of March, in 

the year of our Lord one thouſand ſeven hundred thirty-one 

at Thetford aforeſaid, did demiſe and to farm let to the faid 4 

plaintiff One meſſuage, one garden, ten acres of land, ten acres of 
demiſe4 meadow, and ten acres of paſture, with the appurtenances 
the pre- fituate, lying, and being in the pariſh of Shipdham in the ſaid 
mitſes county, fr him the ſaid A. and his aſſigns, to have and occupy 
the ſaid tenements with the appurtenances, from the feaſt of 

the annunciation of the bleſſed Virgin Mary then next folloy. 

for a year ing, unto the full end and term of one whole year from thence 


certain; next enſuing, and fully to be compleat and ended, and fo fron 


and ſo year to year, as long as both parties ſhould pleaſe : yielding 
from year and paying therefore to the ſaid C. yearly — every year, ſo 
to year, &c. Jong as the ſaid A. ſhould have aud occupy the ſaid tenement 
with the appurtenances, by virtue of the ſaid demiſe, the yearl 

under the rent or ſum of ſorty pounds of lawful money of Great Britain, 
rent of 4c1. at the four moſt iel feaſts or days of payment in the yea 
PRE mo (that is to ſay) on the feaſts of the annunciation of the bleſſed 
hs Virgin Mary, St. John the Baptiſt, St. Michael the Archangel, 
and the birth of our Lord Chriſt, in every year, by even and 

equal portions; the firſt payment thereof to begin and be made 

on the feaſt day of St. John the Baptiſt then next enſuing 

By virtue of which ſaid demiſe, the ſaid 4. entered into ye 

ſaid tenements, with the appurtenances to him demiſed, in the 

ghat the manner as above ſet forth; and had, held, and occupied the 
defendant ſame until the feaſt of the annunciation of the bleſſed Virgin 
held and Mary, in the year of our Lord one thouſand ſeven hundred 
Oy, thirty-two ; and the ſum of twenty pounds (part of the above 
That 201, mentioned forty pounds) was due at the faid feaſt of the 
was due annunoiation of the bleſſed Virgin Mary, in the ſaid year d 
for half a our Lord one thouſand ſeven hundred thirty two, and ftill is t 
year, &c. arrear for half a year's rent of the ſaid annual rent, for th 
- aid tenements with the appurtenances; and the ſame is 
unpaid to the ſaid C. whereby an action accrued to the ſaidC 
to require and have of the ſaid A. the ſaid ſum of tuen 
pounds, part of the ſaid forty pounds above mentioned 
And whereas alſo the ſaid C. afterwards, (that is to ſay) 0 


laid ano- 


| ther way, the twenty-fifth day of March, in the year of our Lord ol 


thouſand ſeven hundred thirty-one, at Thetford aforeſaid, d 
That the miſed and to farm let to the ſaid A. one other meſſuage, ot 
plain other garden, ten other acres of land, ten other acres of med 
'demiſed, dow, and ten other acres of paſture, with the appurteniny 
Te. ſituate, lying and being in the ſaid pariſh of Shidlum, uu 
ſaid county of Nor7elh, for him the laid 4. and his atfgns * 
have and occupy the ſame unto the full end and term 0! 
whole year from thence next enſuing, and fully tv be on” 


Debt. 
and ended; and from and after the bg 9g of the (aid one for a year 


whole year, as long as both parties ſhould pleaſe ; yielding certain, 
and paying to the 1a1d'C. therefore yearly and every year, 10 and then at 


4 long as the ſaid A. ſhould have and occupy the ſaid tenements 

of with the appurtenances, at and according to the rate of forty _ 
nces pounds a year: By virtue *of which demiſe | laſt mentioned, (P“ 184) 
ſaid the ſaid A. entered into the ſaid laſt mentioned tenements at the lame 
pf with the appurtenances, and held and occupied the ſame until Bent, 

& of the twenty-fifth day of March, in the year of our Lord, one 2 + 1 —— 
lor. thouſand ſeven hundred thirty-two; and the ſum of twenty Gees * 


ence pounds Ce the above mentioned forty pounds) was and occu- 


from due on the ſaid twenty-fifth of March, in the ſaid year of our pied the 
(ding Lord one thouſand ſeven hundred thirty-two, and ſtill is in premiſſes. 
r, {0 arear for half a year's rent, for the ſaid tenements with the 

ments WW appurtenances laſt mentioned to have been demiſed, and yet is 


[early WY unpaid to the faid C. whereby an action accrued to him the ſaid 
ritair, C. to require and have of the ſaid A. the ſaid laſt mentioned 


e jeu twenty pounds, refidue of the ſaid forty pounds; nevertheleſs 
lefled the ſaid 4. although often required, hath not rendered to the 
angel, ſaid C. the ſaid ſeveral ſums of twenty pounds and twenty 
n and pounds, or any part thereof, but hitherto altogether hath, and 


» made 
ſuin : 
* 

in the 
ed the 


ſtill doth refuſe to pay the ſame; to the damage of the ſaid C. 
ten pounds; and therefore he brings his ſuit, Sc. 


Tin. 11 Geo. 1. 


Via Middleſex, ff. Robert White, late of Hatton Garden in the A declara- 

wundred ſaid county, taylor, was ſummoned to anſwer to Thomas tion upon a 

e abo Wilkins of a plea (or in an action) that he render to him fifteen Em- 
of d pounds, which be owes to and unjuſtly detains from him. And 3 21 


year ol 
Ull is it 
for the 
e is ! 


vhereupon the, ſaid Thomas, by George Wheeler his attorney, Corpus, af- 
(eclares, That whereas the ſaid Robert (otherwiſe called Rober tor judge 
White of Hatton Garden in the county of Middleſex, taylor) on ment in 
the twentieth day of Junuary, in the year of our Lord one e 


e ſaid bouſand ſeven hundred and twent rſonally came before ac E 
. N , a 

| wy Aaken Tracy, Eſq. one of his Majeſty's Juſtices of the court of wg rok 
ntione common pens, at his chambers ſituate in Serjeants- Inn in Fleet- bench upon 
ſay) „ and became bail for John Bayley, in the ſum of fifteen * wit of 
ord ens, that the ſaid Jun Bayley ſhould appear in his proper Thar the 
ſaid, 4 pilon in his ſaid Majefty's court of common pleas (that is to defendant 
Re 1) at Wiſtminfler, or by his attorney ſufficient in law, to an entered in- 


nginal writ at the ſuit of the ſaid Thomas, of a plea (or in {22 recog- 


cena Ba ation) of Tre/þa/ſs on the Caſe, to the damage of che ſaid nizance 

. L : aid - 
% et ; | 15 fitteen pounds, to be ſued out and me; e by the in pager 
gn mas againſt the ſaid hn in this ſame court, before the on of treſ- 


m ot 6 
comp 
4 


Wages the Aſcenfion-day then next following, to anſwer to Pals, & · 
Thomas in the ſame action; and alſo that if Judgment and that if 


Judgment 
. 2 ould thould be 


given for 
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Debt. 


me p/ain-. ſhould happen to be given in the ſame court for the ſaid Tann 


tiff againſt againſt the ſaid Icha in the ſaid action, that then the ſaid 
the defen- ſhould make ſatisfaction to the ſaid Thomas, for the damages 
cut, , chat ſhould be recovered by and awarded for the faid Tm 
x a4 againſt the ſaid Ihn in the ſaidaQtion; or that he the ſaid Xl 
or render ſhould on that occaſion render his body to his Majefty's priſon 
h'mſ.1f to of the Fleet; which ſaid ſum of fifteen pounds acknowledged 
the Fleet, to the ſaid Thomas, in the manner as above, he the ſaid Rin 
= wm Ha willed and granted to be made of and levied upon the lands 
I-vied of and chattels of the ſaid Robert, to the uſe and behoof of the 
the goods Taid Thomas, if it ſhould happen that default ſhould be made 
and chat- by the ſaid Jahn, in any of the premiſſes, and he ſhould be in 
tels of the 2 legal manner convicted thereof; which ſaid recognizance 
(1* 18 ) taken and acknowledged as above, before the ſaid juſtice, *the 
Jha 155) faid juſtice afterwards (that is to ſay) on the ee day 
1 of January, in the ſixth year of che reign of his ſaid preſent 
zance was Majeſty, delivered here into this court with his own hands, 
delivered to be enrolled here in this court of record; and then and 
into court there the ſame was and now ſtands enrolled of record in this 
by gh court of the term of St. Hillary in the ſaid year, before Sir 
Grrolled Peter King, Knt. and his brethren his ſaid Majeſty's juſtices of 
his court of common pleas at Weſtminſter, as it doth and may 
by the record thereof now N here in this his ſaid Mz 
That in jeſty's court before his ſaid Majeſty's juſtices at W/iminfir, 
this action more plainly appear. In which action of treſpaſs upon the 
of treſpals caſe, a certain plaint had been before that time levied in his 


b — ſaid Majeſty's court before A. B. then being one of the ſheriff 

levied in of London; and the ſame plaint was by the command of his 

the ſneriff's ſaid Majeſty, by his writ ſent and tranſmitted hither at V. 
ot 


court, minſter, as it doth and may by the record thereof now likewiſe 
| remaining here in this his ſaid Majeſty's court at W:/minf 
That be- manifeſtly appear: And the ſaid Thomas, by the name of 
fore the Thomas Wilkins, afterwards and before the ſaid morrow of the 
w er pe 6 aſcenſion of our Lord next following the ſaid twenty-third day 
Aſcenſion. Of January, in the ſaid year of our Lord one thouſand ſeven 
the p!ain- hundred and twenty (that is to ſay) on the tenth day of Fe 
tiff fued in the ſaid year, ſued outan {original writ againſt the ſaid % 
OUT AD | by the name of John Bayley, late of x, Gent. out of bs 
origma'. Majeſty's high court of chancery ; the ſame then being at Wit 
minſter, in the ſaid action of treſpaſs upon the cale, to the 
Ret. damage of the ſaid Thomas fifteen pounds, directed to the then 
15 Paſcha. ſheriffs of London for the time being, returnable (and afterwas 
returned) at Vgſiminſter before his Raid Majeſty's juſtices of this 
That the court, in fifteen days from the feaſt-day of Eaſler; to vie 
— aid original the ſaid Jahn appeared by Newton Stagg, l. 
attorney, according to the tenour of the ſaid recognzane 
And although the ſaid Thomas afterwards (that is to ſay)" 


Eaſter term, in the faid fixth year of the reign of bis 5 
P 


Debt. 


weſent Majeſty, in this his ſaid V. 4: court, before Sir 
Par King, Knt. and his brethren then his ſaid Majeſty's juſtices 
of the ſaid court of Common Pleas, recovered in the {aid ac- 


* tion againſt the ſaid ahn twenty. four pounds, which were a- and the 
bs vaded to the ſaid Thomas here in this his ſaid Majeſty's court plaintiff 


of Common Bench at Vgſiminſter, for his damages which he had ce red 
uftained, as well by reaſon of the ſaid treſpaſs upon the caſe, judgment. 
committed by the ſaid John againft the ſaid Thomas, as above- 


ink mentioned, as for his expences and cofts laid out by him about 
the is ſuit in that behalf, whereof the ſaid Fohn is convicted as 
nade by the record and proceedings thereof, (which our 1aid Sove- 


rien Lord the King, by virtue of his ſaid Majefty's writ for 


e in 

ante conecting errors ſued out by the ſaid John, of and gupon the 

#tho — to be brought rg nth MY EL is N 

| day wow remaining in his ſaid Majefty's Court before the King was reno. 
eſent linſe!f, in all things affirmed) it doth and may more fully {by writ 
ands, und at large appear; which ſaid Fokn Bayley mentioned in the x in ys 


faid recognizance, and the ſaid Fohn Bayley mentioned in the 8 
ſaid plaint original, and judgment 5 had as above, are identity. 


e dit one and the ſame and not different perſons; nevertheleſs the he 

es of ſad hn had not made ſatisfaction to the ſaid Thomas for the each. 

| may laid damages, nor rendered his body to his Majeſty's priſon of 

Mx theFlzet, according]to the form of the ſaid recognizance,whereby 

infler, n action ®accrues to the ſaid Thomas, to require and have of the (P* 186) 
1 the Lid Reber? the faid fifteen pounds, by him acknowledged in the 


manner as above, according to the force form and effe of the 


laid recognizance ; nevertheleſs the ſaid Kobert, altho' often 
of bis WA equired, hath not paid the ſaid fifteen pounds, or any part 
Wi. bereof to the ſaid Thomas ; but hitherto altogether hath, and 
ewiſe BA fill doth refuſe to pay the ſame, whereby the laid Thomas de- 
nn cares that he is injured and endamaged to the value of twenty 
1 a pounds; and therefore he brings his ſuit, Cc. | | 
of the 


Mick. 11. W. 3. Roll 454. 8 


Dzxrox againſt Ev ANV. 


4 1 Muldfer, NM. Fohn Evans, late of London, yeoman, was A declara- 

FG lunmoned to anſwer to Jahn Denton, in an action that he ren- tion upon 
u oe bim fifty pounds, which he owes to and unjuſtly detains u df. 

ie then tom him, Cc. And whereupon the ſaid F D. by T. L. his os 


the King's 
morney declares, That whereas the ſaid F. D. heretofore, 3 ' 


(that is to ſay) in Michaelmas term, in the tenth year of the Lutv. 659. 


his ah of our Sovereign Lord the King, in the court of our ſaid N. L. 192. 
* 'ereign Lord the King, before the Kiog himſelf, then bein 
= ö u Wiſtminſter in the county of Miadigſiæ, by the judgment 4 
is f the 


Debt. 


the ſame court, recovered againſt the ſaid . E. fifty pounds 
which were adjudged to the ſaid F. D. for his' damages which 
he had ſuſtained, as well by reaſon of a certain crefoaſ upon 
the caſe, lately done by the ſaid J. E. to the ſaid J. D. as alſo 
for his expences and coſts laid out by him about his ſuit in that 

articular, (of in this cauſe) whereof he is convicted, as it doth 
by the record and proceedings thereof now remaining in the 
court of our ſaid Sovereign Lord the King, before the King 
himſelf, manifeſtly appear; which ſaid judgment is now in 
its full force, not reverſed, annulled or ſatisfied : And the ſaid 
F. D. hath ſued out no execution upon the judgment, whereby 
an action accrued to the ſaid J. D. to require and have of ihe 
ſaid J. E. the ſaid fifty pounds; nevertheleſs the ſaid F. H. 
=_ often requeſted) hath not paid to the ſaid + D. the 
laid fifty pounds; but hitherto altogether hath and till doth 
refuſe to pay the ſame; whereupon he declares that he is in- 
jured and endamaged to the wy of ten pounds; and there- 


fore he brings his ſuit, and hath good proof of the premiſſes 
when the court will conſider thereof. 


A declara- Middleſex, if. Benjamin Fefeph, debtor to our Sovereign 
tion upon a Lord the King, now on the twenty-fourth day of October in this 
_ ſame term, comes before the Barons of his Exchequer, by T. 4. 

- net” ay © his attorney, and complains by a bill againſt Thomas Orby, Eſq 
purſuant to and Charlotte his wiſe, Fames Hamilton, Eſq. Duke Hamill, 
the itatute of the kingdom of Scotland, and Elizabeth his wife, and 7'kn 
w . 3d Irlington, ent. which ſaid Charlotte, Elizabeth, and ahn, are 
K A coheirs of Fitton the late Earl of Macclesfield, late brother and 
Lilly Ent. heir of Charles late Earl of Macclesfield, (otherwiſe lately calle) 
145. the Right Honourable Charlzs Earl of Macclesfield, ſhe the 
faid Charlotte being one of the ſiſters of the ſaid late Earl; 
(P* 164) the ſaid Zzabeth being a daughter *and heir of Elizabeth, the 
late Lady Gerrard of Bromley, late another of the ſiſters of the 

ſaid Earl; and he the ſaid kr being the ſon and heir of Anne 
Irlingten, late alſo another of the ſifters of the ſaid Earl; ard 

againſt Charles Lord Mohun, devi ſee of the ſaid Charles, the late 

Earl, of ſeveral lands, tenements and hereditaments which 

were the ſaid Earl's at the time of his death, according to the 

form of the ſtatute in ſuch caſe made and provided: And the 

| ſame day (he being jointly with them preſent here in count) 

in an action that they render to the ſaid Benjamin eleven thou- 

# which ſand pounds of lawful money of * England, which they ove to 
mutl he 4 and unjuſtly detain from him, for this cauſe, (ht is to) That 
+ 7 ano whereas he the ſaid Charles the late Earl, in his life-time, c 
Eiitun, the fourth day of March, in the year of our Lord one thov- 
ſand fix hundred ninety-five, at Veſiminſter in the ſaid cur) 

of AMddleſex, by his writing obligatory which he the ſaid 5” 


Jan's 
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Debt. 
junin brings into this court, ſealed with the ſeal of the ſaid 


urls the late Earl, in his life-time; the date whereof is the 
ſame day and year, 3 himſelf to be bound to the 
ſaid Benjamin in eleven thouſand pounds, to be paid to the 
ſaid Benjamin, whenever after he the ſaid Charles, the late Earl, 
hould be thereto required, and well and truly to make ſuch 
payment, he the ſaid Earl Charles bound himſelf and his heirs 
by the faid writing obligatory ; nevertheleſs the ſaid Earl Char- 
ls in his life-time, or the ſaid Charles Lord AMhun, (to whom 
and to whoſe heirs the ſaid Earl Charles by his laſt will in wri- 
ting, duly made and executed at Meſtminſter aforeſaid, after the 
menty-fifth day of March, in the year of our Lord one thou- 
and fix hundred ninety-two, deviſed and bequeathed his lands, 
tenements and hereditaments, whereof he was then ſeiſed at 
the time of his death, in his demeſne as of a fee) or the faid 
Farl Fitzon, brother and heir of the ſaid Charles, or the ſaid 
Tk:mas Orby, and Charlotte, James Hamilton, and Elizabeth his 
vile, and John Irlington, after the deceaſe of the ſaid Earl 
Fon, altho* often required, have not, nor either of them 
hath paid to the ſaid Benjamin the ſaid eleven thouſand pounds; 
but have hitherto refuſed to pay the ſame; whereupon the 
laid Benjamzn declares that he is injured and endamaged to the 
nlue of one thouſand pounds, whereby he is leſs, Sc. and 
tierefore he brings his ſuit, &c. 
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Jevexs againſt HaRRHDoR and his Wife, Sund. . 

Malliex, ff. Be it remembered that heretofore, in Eater : 84 25 
term laſt paſt, Nicholas Fevens came betore our Sovereign Debt a- 
Lord the King at Weftmin/ter, by R. Þ. his attorney, and then Salnſt an 
brought there into this court of our ſaid Sovereign Lord the _—_ at 
King, his bill againſt Rowland Harridge and Fohanna his wite, array rv 
(eadminiſtratrix of all and fingular the goods and chattels, rights rear, az 
and credits which were of Neve Livermore, who died inteſtate, well in the 
(% it is ſaid) otherwiſe lately called &. L. of the pariſh of St. — 
Mariin's aforeſaid, Gent.) being in the cuſtody of the marſhal, CE —_ 
Sc. in an action of debt, and there are pledges of proſecuting time of the 
amely, Fokn Doe and kichard * Noe; which ſaid bill follows 2 lmini- 
" tiele words: Middleſex, ff. N. J. complains of R. Il. and Natrix. 
J his wiſe, (adminiſtrators of all and fingular the goods and , wan 
"uattels, rights and credits which were of R. L. who died in- (p- 188) 
Hate, as it is ſaid, otherwiſe lately called A. L. of the pariſh 
dt. Martin's aforeſaid, Gent.) being in the cuſtody of the 
wal of the marſhalſea of our Sovereign Lord the King. be- 


tore 


Debt. | 
the ſame court, recovered againſt the ſaid J. E. fifty pounds, 


which were adjudged to the ſaid J. D. for his damages which 4 

he had ſuſtained, as well by reaſon of a certain refoaſ upon * 

the caſe, lately done by the ſaid J E. to the ſaid J. D. as alfy 5 

for his expences and coſts laid out by him about his ſuit in that 62 

articular, (or in this cauſe) whereof he is convicted, as it doth ho 

by the record and proceedings thereof now remaining in the y 

court of our ſaid Sovereign Lord the King, before the Kiny a 

himſelf, manifeſtly appear; which ſaid judgment is now in * 

Its full force, not reverſed, annulled or ſatisfied: And the faid * 

J. D. hath ſued out no execution upon the judgment, whereby ing 

an action accrued to the ſaid J. D. to require and have of the * 

ſaid F. E. the ſaid fifty pounds; nevertheleſs the ſaid F. E. * 

em often requeſted) hath not paid to the ſaid + D. the tene 

aid fifty pounds; but hitherto altogether hath and till doth the 

refuſe to pay the ſame; „ ee a e declares that he is in- Fart 

- Jured and endamaged to the value of ten pounds; and there- Jn 

fore he brings his ſuit, and hath good proof of the premiſſet vile, 

| when the court will conſider thereof, Fit 
| hath 

A declara- 3 iſ. Benfamin Jeſeph, debtor to our Sovereign . 
tion upon a Lord the King, now on the twenty - fourth day of Ocfober in this aid. 
8 ſame term, comes before the Barons of his Exchequer, by 7. 4. Abe 
Gerit N © his attorney, and complains by a bill againft Thomas Ori), Eſq there! 


purſuant to and Charlotte his wife, James Hamilton, Eſq. Duke Hamilicn, 
the itatute of the kingdom of Scotland, and Elizabeth his wife, and 7 
2 3d Irlington, Deus which ſaid Charlotte, Elizabeth, and Jahn, are 
5 coheirs of Fition the late Earl of Macclesffeld, late brother and 
Lily Ent. heir of Charles late Earl of Macclegſfeld, (otherwiſe lately called) 


145. the Right Honourable Charles Earl of Macclesfield, ſhe the 


ſaid Charlctte being one of the ſiſters of the ſaid late Ear]; Tap 
(P* 187 the ſaid El:zabeth being a davghter *and heir of Elizabeth, the Lord 1 
late Lady Gerrard of Brcmley, late another of the ſiſters of the dong 

ſaid Earl; and he the ſaid Ich being the ſon and heir of Ann Kino 
Irlington, late alſo another of the ſiſters of the ſaid Earl; aud fan! 
againſt Charles Lord Mohun, deviſe of the ſaid Charles, the late ad © 

Earl, of ſeveral lands, tenements and hereditaments which (a ir 

were the ſaid Earl's at the time of his death, according to tht Mr 

form of the ſtatute in ſuch caſe made and provided: And the Ec. in 

| ſame day (he being jointly with them preſent here in court) _— 

in an action that they render to the ſaid Benjamzn eleven chou- WW: theſ 

# which ſand pounds of lawful money of * Znglang, which they ove 108g” |. - 
mutt be and unjuſtly detain from him, for this cauſe, (that is to ſay) That chattel, 
5 whereas he the ſaid Charles the late Earl, in his life-time, 0 hate, 
Elta. the fourth day of March, in the year of our Lord one thor df St. 
ſand fix hundred ninety-five, at Weſtminſter in the ſaid cov lo 


of Maddlgſcx, by his writing obligatory which he the ſaid Ber 


Janes 


Debt. 


ws brings into this court, ſealed with the ſeal of the ſaid 
Charles the oh Earl, in his life-time; the date whereof is the 
{me day and year, 1 himſelf to be bound to the 
ſaid Benjamin in eleven thouſand pounds, to be paid to the 
ſaid Benjamin, whenever after he the ſaid Charles, the late Earl, 
ſhould be thereto required, and well and truly to make ſuch 
payment, he the ſaid Earl Charles bound himſelf and his heirs 
by the faid writing obligatory ; nevertheleſs the ſaid Earl Char- 
ls in his life-time, or the ſaid Charles Lord Aſohhun, (to whom 
and to whoſe heirs the ſaid Earl Charles by his laſt will in wri- 
ting, duly made and executed at Veſiminſter aforeſaid, after the 
menty-fifth day of March, in the year of our Lord one thou- 
and fix hundred ninety-two, deviſed and bequeathed his lands, 
tenements and hereditaments, whereof he was then ſeiſed at 
the time of his death, in his demeſne as of a fee) or the faid 
Farl Fitton, brother and heir of the ſaid Charles, or the ſaid 
Inas Orby, and Charlotte, Fames Hamilton, and Elizabeth his 
vile, and John Irlington, after the deceaſe of the ſaid Earl 
Fitm, altho* often required, have not, nor either of them 
hath paid to the ſaid Benjamin the ſaid eleven thouſand pounds; 


en but have hitherto refuſed to pay the ſame; whereupon the 

his aid Benjamin declares that he is injured and endamaged to the 

4. nalue of one thouſand pounds, ar he is leſs, Sc. and 

{q ierefore he brings his ſuit, &c. 

on, 

1 Trin. 18 Car. 2. Roll 133. 

ale 

cr Jevexs againſt Haxrrpcs and his Wife. 15rd. r, 
| | ? Keb. 118. 
* Mlllifex, fl. Be it remembered that heretofore, in Zaſter : 94. — 


e van laſt paſt, Nicholas Fevens came before our Sovereign D-bt a- 
cho Lord the King at Weftmin/ter, by R. Þ. his attorney, and then 8 an 

a bought chere into this court of our ſaid Sovereign Lord the e 
* King, his bill againſt Rowland Harrid d Fohanna his wit; radio 
* 9 b Jag 22 arridge and Fohanna his wite, cent in ar- 
* (aniniftratrix of all and fingular the goods and chattels, rights rear, as 
lich and credits which were of Reve Livermore, who died inteftate, Well N 
„de h J otherwiſe lately called &. L. of the pariſh of St. anda Se 
| the air aforeſaid, Gent.) being in the cuſtody of the marſhal, as in the 
ol dc man action of debt, and there are pledges of proſecuting time of the 


umely, Jahn Doe and kichard Roe; which ſaid bill follows a imini- 


of theſe words: Middleſex, ſf. N. J. complains of R. H. and Nalrie. 
That V his wile, (adminiſtrators of all and ſingular the goods and s 


attels, rights and credits which were of R. L. who died in- (p- 188) 


"0 v4 To" s 5 ys q 
* "ate, as it is ſaid, otherwiſe lately called A. L. of the pariſh 
v dt. Martin's aforeſaid, G being in the cuſtody of tl 
Hurt s aforeſaid, Gent.) being in the cuſtody of the 


wal of the marſhelſea of our Sovereign Lord the King. be- 
tore 


Debt. 

Fore the King himſelf, in an action that they render to him tex 

pounds of lawful money of Great Britain, which they owe to 

and unjuſtly detain from him, For this cauſe: (that is t5 ay) 

8 was That whereas the aforeſaid N. on the twenty- ſixth day of N;- 
= 26Nov vember, in the fifteenth year of the reign of our Sovereign 
15 Car. 2. Lord Charles II. now King of England, &c. was ſeiſed of 2 
meſſuage in the pariſh of St. Martin's in the Fields, in the 

county of Midalgſer aforeſaid, in his demeſne as of a fee; 

and being ſo ſeiſed, the ſaid M. by his indenture, bearing 

date on the ſame twenty-fixth day of November, in the fifteenth 

year of the reign of our ſaid Sovereign Lord the King, made 

at the pariſh of St. Martin's in the Fields aforeſaid, in the 

county aforeſaid, between the ſaid M. by the name of M. I of 


the pariſh of St. Martin's in the Fields aforeſaid, in the county th 

and demif- aforeſaid, coachman, of the one part, and the aforeſaid P. in vi 
ed the pre- his life-time, by the name of N. 4 of the pariſh of St. Mar. fic 
—_ 5 tin's in the Fields aforeſaid, of the other part; which other part we 
tate. ſealed with the ſeal of the ſaid R. in his life-time, the fad M. WAN it 
brings here into this court, the date whereof is tne ſame day and 10 

year, demiſed to the ſaid R. in his life-time, one meffuagt 110 

with the appurtenances, by the name of all that brick mei. 101 

ſuage or tenement, with 5 yard or backſide thereto adjoin- req 

ing, as the ſame heretofore was, in the occupation of the ſaid but 

N. J. and then was in the poſſeſſion of the ſaid R. L. or his 101 

aſſigns, ſituate and being in Litile Bridge s-ſireet near Vinegar. brin 

yard, in the pariſh of St. Martin's aforeſaid, together with all 7 

the lights, eaſements, profits, commodities and appurtenances cap, 
whatſoever to the ſaid premiſſes belonging, or in any ways ap- box 

fog feven pertaining : T6 have and 10 hold the fad meſſuage or tenement, 0 2 
. with the yard and premiſſes aforeſaid, with the appurtenances King 


to him the ſaid R. L. his executors, adminiſtrators and aſſigns, 

from the Feaſt of the Nativity of our Lord Chriſt then next 

following the date of the ſaid indenture, for the full end and 

term of ſeven years from thence next enſuing, and fully to be 

compleat and ended; 7elding and paying therefore yearly and 

every year, during the ſaid term, to the ſaid M. J. his executors, 

at 2:1, per adminiſtrators and aſſigns, the yearly or aunual rent of twenty 
gun, rent. pounds of lawful money of England, at the four molt uſual 
teafts or times of payment in the year; to wit, on the Annun- 

ciation of the Bleſſed Virgin Mary, the Feaſt of St. Fn the 

Baptiſt, St. Michael the rages" and the Birth of our Lord 

Chriſt, by even and equal portions, as it doth and may by the 

ſaid indenture (amongſt other things) more fully and at large 

appear: By virtue of which demife, the ſaid “. in his lite- 

zime afterwards, (to wit) on the fifteenth day of December, in 

the fifteenth year of the reign of our Sovereign Lord * 

King, entered into the meſſuage aforeſaid, and was 725 

pollefiec; 


Debt. 


ſſeſſed; and being ſo poſſeſſed, the faid R. afterwards, (to 
wit) on the ſeventeenth day of September in the ſeventeenth 
year of the reign of our ſaid Sovereign *Lord the King, died (P* 189) 
"neftate as aforeſaid, poſſeſſed of the premiſſes as aforeſaid ; 1. 5 
ifier which deceaſe of the ſaid R. (to wit) on the laſt day of te jeats 
Sptember, in the ſaid ſeventeenth year of our ſaid Sovereign the intef- 
Lord the King, adminiſtration of all and fingular the goods tate enter- 
2nd chattels, rights and credits which were of the ſaid R. at the ed and 19 
time of his death, was in a due manner granted to the ſaid J. . A q 
by Gilbert, by Divine Providence Archbiſhop of Canterbury, inteſſate, 
Marepclitan and Primate of all England, at the pariſh and and admi- 
county aforeſaid ; and afterwards (to wit) on the day and in niſtration 
the ſame year laſt mentioned, the faid R. and J. entered into tg the 
the aid premiſſes as aforeſaid, and were thereof poſſeſſed by 1 | 
virtue of the demiſe aforeſaid ; and by virtue of the commil- wife, 
fon of adminiſtration aforeſaid ; and the aforeſaid ten pounds whereby 
were in arrear and unpaid at the feaſt of the Annunciation of then enter- 
the Bleſſed Virgin Mary laſt paſt; to the ſaid N. by which an — 2 
action accrued to the ſaid M. to require and have of the ſaid F. ſeſſed 
ud I the aforeſaid ten pounds, whenever they ſhould be there- and ten 
to required; Nevertheleſs the aforeſaid R. and F. (altho' often peun ds 
required, 2 have not paid to the ſaid M. the ſaid ten pounds, ere in ar- 
but hitherto altogether have and ſtill do refuſe to pay the ſame, Reach. 
to the damage of the faid M. five pounds; and therefore he 
m_ ſuit, Sc. | The caſ+. 
; this declaration the defendant pleaded the ſtatute of 32 H. 8. 1 Saund. 6 
cap. 16. (to wit) That all leaſes of any teelling houſe or 7: 
hop within this realm, or any of the King's dominions, made 
1 any ſtranger, artificer, or handicraſt-man, born out of the 
King's obeiſance, not being a denizen, from and after the Feaſt 
of St. Michael next coming, ſhall be void and of none effect ; 
aud then a vers, that the inteſtate L. was a flranger and artificer 
b ' cut of the obeiſance of the King, and not a denizen (to wit ) at 
Pars, in the Kingdom of France: Upon this there was a demurrer 
the plea, and it was inſiſted upon by the plaintiff, that the intent 
4 this a@ of Parliament was tv hinder any artificers ficm keeping 
e or exerciſing their trades, to the prejudice of the public; but 
ary artificers would live here like gentlemen upon their eſtates, 
u lake leaſes of flables or coach A or other cunvenient houſes 
tell in, that it was not within the intention of that at&t of Parlia- 
at; and although "tis called a meſſuage in the leaſe, yet that does 
* prive that it was a dwelling-houſe : And as in @ præcipe, a 
ar a fable may be demanded by the name of a meſſuage, by much 
"ater reaſon will they paſs in à lea ſe by the name of a meſſuage, 
"ch is the contract of the parties; and therefore Twiſden and 
* held the plea ill fer incertainiy; but Kecling otherwiſe; 
„ moreton hefitated ; it ſeems there was no fudgment given, but 
"Fares agreed. 
Trin. 
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(P* 190} *Trin. 3 Jac. 2. Roll 723. 


Lut. 478. Nichols againſt TrNMXus. 


A declara- Stafford, (to wit): Fohn Tymms, late of Aſton in the fad 
tion in county, yeoman, was lummoned to anſwer to Anthony Michal. 
debt for Gent. as affignee of Ralph Macclefield, in an action tha h. 
the Abe i render to, him nine pounds, which he owes to and unjuſtly de. 
tee of the tains from him: And whereupon the ſaid Anthony, by N. IF, 
reverſion, his attorney, declares, That —_— one Peter Macclesfield, E 
RS. in his life-time, (to wit) ou the fixteenth day of April, in the 
came to the ſixth year of the reign of our late Sovereign Lord Charls 1, 
renements late King of England, was ſeized of OD with the ap 
by ſcveral purtenances, fituate and being in Aon in the county aforeſaid, 
meſne aſ- together with all and fingular the edifices, buildings, bars, 
8 ſtables, Cc. to the fame meſſuage belonging and appertaining 
1at 16th > e | 4 * A 
Apr. 4Car, in his demeſne as of a fee; and being ſo ſeiſed, the faid Pur 
». P. M. Macclesfield, in his life-time afterwards, (to wit) on the afore 
was ſeiſed ſaid ſixteenth day of April, in the fixth year aforeſaid, at 44 
in wo aforeſaid, in the county aforeſaid, demiſed, granted, ſet, and to 
rg : day farm let to one Thomas Walton, all that the aforeſaid tenement; 
demiſed it With the appurtenances, fituate and being in A/ton aforeſaid, 
to T. W. and in which the ſaid Thomas Watton then inhabited and 
dwelt; and all and fingular the edifices, buildings, barns 

Sc. to the ſaid meſſuage or tenement belonging or ap- 
pertaining, or at any time before uſed, enjoyed or occupied, 

then in the tenure or occupation of the ſaid Tho. Walton, or his 

Haben- aſſigns: To have and to hold the ſaid meſſuage or tenement, and 
wm for 99 all and ſingular the premifles aforeſaid, with their and every d 
the loſe their appurtenances to the ſaid Thomas Walton, his executor 
and T. B. adminiſtrators and affigns, for and during the ſpace of ninet}- 
and A. his nine years from thence next enſuing, gh fully to be complen 
e e and ended: If the ſaid . V. T. B. fon of T. B. of Brilgencum 
to long live jn the county of Cheſter, blackſmith, and Anne the wite of th 
ſaid T. B. the ſon, or either of them ſhould ſo long live (volut 

tary waſte to all manner of tenantable commodities and pro: 

rendering fits excepted): 77elding and paying therefore yearly and ever 
20. per year during the ſaid term, twenty thillings of Jawful money 
n *Eingland, at the Feafts of the Annunciation of the Bleſſe 
mak now Virgin Mary, and St. Michael the Archangel, or within twat 
be called days after each of them by even 1 by wit 
of Great of which ſaid demiſe, the ſaid T. V. entered into the preniſ 
Brirain. with the appurtenances, and was thereof poſſeſſed, (the rev 
That on ſion thereof belonging to the ſaid Peter in his demeſne as 00 


the it cay fee); And the aforeſaid Peter Maclegſeld being fo ſeized * 


Debt. 


fad reverſion of the tenements with the appurtenances, the ſaid of Apr. a0. 
Pur Macclesfield afterwards, (to wit) on the firſt day of April, Car. 2. the 
in the twentieth year of the reign of our late Sovereign Lord _ _ 
Curls II. late King of England, &c. at Alion aforeſaid. in the qi en 
county aforeſaid, died ſeized of the ſame reverſion of the a- ſion; that 
"elaid tenements with the appurtenances; after whoſe death it deſcend- 
du reverſion of the aforeſaid tenements with the appurtenan- ed toR.M. 
«deſcended to one Ralph Macclesfield, grandſon and heir of fen A 
+ faid Peter, (to wit) ſon and heir of Ralph * Macclesfield, heir. 

jo was ſon and heir of the ſaid Peter, by which the ſame (P“ 191) 
h Macclesfield the grandſon, became ſeiſed of the aforeſaid 

xererfion of the ſaid tenements with the appurtenances, in his 

lemeſne as of a fee; and the ſaid Ralph, the grandſon being ſo 

ſered, he the ſaid Ralph Macclesfield the grandſon, afterwards, 

id within the aforeſaid term of ninety-nine years, (determina- 

le s aforeſaid, granted to the ſaid Thomas Walton as afore- 

id) (to wit) on the thirteenth day of October, in the twenty- That on 
th year of the reign of our Sovereign Lord Charles II. at the 13th of 
{in aforeſaid, in the county aforeſaid, by his indenture then Oct. a8 Car. 


ore ad there executed, which the ſaid Anthony brings here into oY 4 > 
Ala is court, ſealed with the ſeal of the ſaid Ralph; the date , eee ere 


hereof is the day and year laſt above-mentioned, for and in ſum of mo- 
oafideration of a certain ſam of money in hand paid to the ney, bar- 
ad Ralph Macclesfield, by the ſaid Anthony; bargained and eee 
to the ſaid Anthony the reverſion of the ſaid tenements a- — 
teſaid, with the appurtenances: To have and to hold to the the plain- 
ud Anthony, and his affigns, from the day next before the date tiff, 

che ſaid indenture, for the term of one year thence next en- to hold for 
ing, as by the ſaid indenture (amongſt other things) it doth , from 
id may more fully appear: By virtue of which bargain and = 5. * 
ue, and force of a certain act made and publiſhed in the Par- tue thereot, 
nent of his late Majeſty Hen. 8. late King of Eugland, at and by 
ſiſminfer aforeſaid, in the county aforeſaid, on the fourth day force of the 
] February, in the twentieth year of his reign, for transferrin wat, the 
into poſſeſſion, the aforeſaid Anthony Nickels was poſſeſſe -g. 
the aforeſaid tenements with the appurtenances; and being poſſeſſed; 
poſſeſſed, the aforeſaid ralph Macclesfe!Z the grandſon, 


tp ſeiſed of the reverſion aforeſaid, in his demeſne as of a 


5 ö de the ſaid Ralph Macclesfield the grandſon, afterwards and 
17 din the aforeſaid year, and alſo within the aforeſaid ninety- 

Bleſk he a . . * 

Ke. ie years, determinable as aforeſaid, granted to the {aid Thomas 


#1 in the manner aforeſaid, (to wit) on the tourteenth day 4.4 et 
the ſame month of October, in the 28th year of the reign of Oct. grant- 
nid late Sovereign Lord Carles II. at 4/ton aforeſaid, in eee 
county aforeſaid, by his indenture then and there executed, . in 
N che ſaid A. N. brings here into this court, ſealed with the ah 

of the ſaid R. Macclesfield the grandion ; the date whereof 


Debt. 


is the day and year laſt above-mentioned, for the conſidenu 
of a certain ſim of money in hand paid to the ſaid Na 
Macclesfield by the ſaid Anthony Nichols, bargained and ſold u 
the ſaid A. M. the ſaid laſt mentioned reverſion of the tenemenu 
aforeſaid, with the appurtenances : To have and to hald to the 
ſaid A. his heirs and aſſigns, to the uſe and behoof of the (it 
A. his heirs and aſſigns for ever, as it doth by the ſaid indey. 
ture laſt mentioned (amongſt other things) more fully appeat: 
By virtue of which ſaid grant the ſaid A. M. was and noy i 
| Teized of the reverſion of the ſaid tene ments with the appurte 
nances, in his demeſne as of a fee; and the faid Anthony in fad 
avers, that the intereſt and reſidue of the term of years aſore. 
ſaid, of the ſaid Thomas Walton, of and in the tenements afore- 
ſaid, with the appurtenances, yet to come and undetermined 
within the aforeſaid term of ninety-nine years, determinable zz 
| aforeſaid, (to wit) on the tenth of Oclober, in the twenty-eight 
year of thereign of our ſaid late Sovereign Lord King Chark 
(P* 192) II. at * Aſton aforeſaid, in the county aforeſaid, by ſeveral 
'1 hatthere- meſne aſſignments, came to the ſaid Jahn Tymms, and the faic 
ſidue of the u Tymms, by virtue of the ſeveral meſne aſſignments thereof 
ere 3 as aforeſaid, then and there entered into the tenements aforeſaid 
eee with the appurtenances, and was thereof poſſeſſed, and helt 
ſeveral and occupied the ſame tenements with the appurtenances, uni 
meſne aſ- at and after the Feaſt of St. Michael the Archangel, in the fir 
_—_— year of the reign of our Sovereign Lord the King that nov i 
of ry and nine pounds due and payable to the ſaid Anthony for ning 
fendant, Years rent of the aforeſaid tenements with the appurtenances] 
ending at the Feaſt of St. Michael the Archangel, in the ſai 
| firſt year of the reign of our ſaid Sovereign Lord the King, th 
now is, after the ſaid grant of the reverſion of the ſaid tenement 
with the appurtenances to the ſaid A. N. and after the ent 
The rent and aſſignment of the aforeſaid Fohn Tymms, in that behalf 
in arrear. aforeſaid made, were in arrear and are yet unpaid; by whid 
The an action accrued to the ſaid Anthony, to demand and have d 
breach. the ſaid Fohn 7 ymms the aforeſaid nine pounds; neverthele 
the aforeſaid Fohn Tymms (although often . vs hath nc 
paid the faid nine pounds, but hitherto altogether hath and fi 
doth refuſe to pay the ſame, to the damage of the ſaid 4. fon 
pounds; and therefore he brings his ſuit, &c. together v. 
this, that the ſaid A. is ready to veriſy that the ſaid T. B. U 
ſon, after the aforeſaid Feaſt of St. Michael the Archangel, 
the firſt year aforeſaid, was and ſtill is alive and in Lin 
health, (to wit,) at Aſlon aforeſaid, in che county aforeſal 


PP. oe rt ere mtr rr 


. 
—— A. RP 
* * — — — — — 


— 


Debt. 
Fil. 19 and 20 Car. 2. In the Common Pleas. Roll 1512. 


5 Took againſt GlAs cock. 1 Saun. 2 90 
the | Cart. 208. 
ſad Efe, MN. Fohn Glaſecch, late of the pariſh of Southwalg, |, - 


a the county aforeſaid, miller, was ſummoned to anſwer to rent 
Hvgaret Tock, widow, of a plea that he ſhould render to her brought. 
je pounds, which he owes to and unjuſtly detains from her, by the de- 
4. And whereupon the ſaid Margaret, by John Sharpe her viſee * 
atorney declares, That whereas one Croft Gibbens being 1 a 
ized in his demeſne as of a fee, of and in the reverſion of a negind — 
cenain meſſuage and four acres of land, and of a windmill, leſſee of a 
vith the appurtenances, immediately expectant aſter the death tenant by 
al Gerge Gibbens, Gent. his father, who was ſeiſed of the te- oo y wy 
ments aforeſaid, as of a freehold, as a tenant thereof, by the os Gib. 
cuteſy of England; and the ſaid Craſſad being ſo ſeiſed of bens was 
tte reverfion of the tenements aforeſaid, with the appurtenan- ſciz d in 
s the aforeſaid Card afterwards, (to wit) on the fixth day fee of the 
{ February, in the twentieth year of the reign of his late _— 
jelly Charles I. King of England, at Soutkwald in the onen otare 
vauty aforeſaid, by his certain 1ndenture made between the for life; 
ane Crafford, by the name of _— Gibbens of Grainſied, in and being 
ie county of Eſſex, Gent. of the one part, and one Jalin edgy {ow 
tn of Southwald, in the county aforeſaid, miller, of the = or as. 
her part; which other part ſealed with the ſeal of the faid ry, 20 Car. 
n Lettin, the ſame Margaret brings here into court; the date 1.by an in- 
| hich is the ſame day and year, demiſed, granted, and to denture, 
rm let to the ſaid ohn Letton the tenements aforeſaid, with (P® 193) 
e appurtenances, by the name of one meſſuage or tenement, 3 
ith a garden and backſide, and two parcels or cloſes of land ments 40 

the on adjoining, containing by eſtimation four acres, be John Let- 
ie ſame more or 4 and alſo a windmill with the appurte- ton for 24 
aces, commonly called by the name of Bentley-mill, next Years, to 
iving to the ſaid meſſuage or tenement; which, ſaid meſ- offer tin 
ge and premiſſes were fituate, lying and being in Southwald death of 
ſaclaid, and late were in the tenure or occupation of Rb. the tenant 
kirray, and before that time of Rob. Holloway the elder, or for life, 
ialligns, to have and to hold the aforeſaid tenements with the 
purtenances to the ſaid ann Letton, his executors, adminiſtra- 
* and aſſigns, from and immediately after the death and de- 
ue of George Gibbens, Gent. father of the aforeſaid Crafford, 
0 the full end and term of twenty-one years then next fol- 
"nz, and fully to be compleat and ended: Yielding and 
"ty therefore yearly, during the ſaid term to the aforeſaid 
d his heirs and aſſigns ten pounds, to be paid at the two 
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Debt. 
for the rent moſt uſual Feaſts or times of payment in the year (to wit) at 
of ten Feaſt of the Annunciation of the Bleſſed Virgin Mary, and $ 
pounds. Iichael the Archangel, by even and equal portions, by vim 
| of which demiſe the aforeſaid Jahn Letton was poſſeſſed of d 
intereſt of the aforeſaid term, after the death of the ſaid Cen 
That John and the ſaid John Letton being poſſeſſed as aforeſaid of the in 
Letton en- tereſt of the aforeſaid term; and the aforeſaid Crafford being | 
tered by ſeized of the reverſion thereof expectant after the death of | 
3 ſaid George, he the ſame Crafford afterwards, (to wit) on t 
That the. Eighteenth day of March, in the twentieth year of the reion d 
18thof his late Majeſty Charles the Firſt, late King of England &e 
March, 20 at Southwald aforeſaid, by his certain indenture of bargai 
oy 0 4 and ſale, made between the aforeſaid Crafferd, by the name 
bra bar. Crafferd Gibbens, of Clifford s-Inn, ſon and heir of Winifn 
in and Gibbens, late wife of George Gibbens of Southwald in the coun 
jale of Efjex, Gent. which ſaid Winifred was daughter and heir d 
Arthur Crafferd, Eſq. of the one part, and Gilbert Kinder, by th 
name of Gilbert Render of Southwald aforeſaid, Gent. of t 
other part; which other part ſealed with the ſeal of the fai 
Crafferd, (whoſe date is the ſame day and year) and afterward 
inrolled within fix months, (to wit) the nineteenth day of March, int 
the 19th of twentieth year of the reign of the ſaid late King, in the cou 
a nem 20 of Chancery, of the ſaid late King in due manner inrollet 
25 according to the form of the ſtatute in that caſe made and pit 
fo. 87l. 108. vided, for and in conſideration of the ſum of eighty-ſere 


ounds and ten ſhillings of lawful money of England, to i 

Fig Crafford in hand paid by the ſaid Gilbert, at or before i 

ſezling and delivery of the ſame indenture, whereof the fa 

af, by the ſame indenture, acknowledged the receiy 

and himſelf therewith to be fully ſatisfied, and thereof and « 

bargained every part and parcel thereof, acquitted, exonerated, and d 
and told charged the aforeſaid Gilbert, his heirs, executors, and admin 


8 ſtrators, and every of chem for ever, by the ſame indent 


K. gave, granted, bargained; ſold, enfeoffed, and confirmed 
12875 Ne laid Gilbert, his heirs and aſſigns for ever, the aforeſaid t 
nements with the appurtenances, by the name of all that m: 
ſuage or tenement, garden and backfide, with their appun 

(P* 194) nances, ſituate and being in Scutkwald aforeſaid, in t ela 
county of Eſſex, then or late in the tenure or occupation 
Jin Letton, and thentofore in the tenure or occupation 
Robert Helloway, or his aſſigns; and all thoſe two parcels 
cloſes of paſture land in Szuthwald aforeſaid, containing 
eſtimation four acres; and adjoiniug or near to the faid me 
ſuage, backſide and garden, or to any of them, late alſo in! 
occupation of the ſaid Robert Holloway, or his affigns, and „ 
of che ſaid Fohn Leon; and alſo all that windmill, c 
Beniley-mill, in Southwald aforeſaid, then before is whe J 
w | 
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Debt. 


cels, or reputed to be * and parcels of vere par- 


ſad Crafford Gibbens, of, in, or out of the ſaid premiſſes, and 
every or any part thereof: and alſo all deeds, evidences, coun- 
terparts, leaſes, muniments and writings, touching or concern- 
ug the {aid premiſſes, or any part thereof, which the ſaid 
(raffnd Cibbens, or any other perſon or perſons in truſt for his 
uſr, then had or ſhould have in his or their cuſtody or power, 


-er could lawfully come by, without a ſuit: To have and to 
to Mil the ſaid meſſuage or tenement, windmill, ſeveral parcels 
ore M land, and all other the premiſſes above granted, bargained, 
he d. and conveyed with their and every of Noir appurtenances 


0 the ſaid Gilbert Kinder, his heirs and aſſigns for ever, to the 


and ble and proper uſe and behoof of him the ſaid Gilbert, his 

nd 0 eirs and aſſigns for ever: By virtue of which ſaid bargain, That by 
ad mine and inrolment, and by force of the flatute publiſhed in virtue of 
dena ie Farliament of our late Sovereign Lord Henry the Eighth, the bar- 
med we King of England, held at Weſimin/tcr in the county of os 
ſaid t Ladlfex, on the fourth day of February, in the twenty-ſeventh ment rate 
at m u of his reign, for Wes 2 uſes into poſſeſſion ; he the the tatute 
appur d Gilbert became ſeiſed of the reverſion of the ſaid tene- of uſes, 


nts with the appurtenances, in his demeſne as of a fee; and —— 
e the ſaid Cilbert being ſo ſciſed of the reverſion of the tene- 1a. feifed 
as aforeſaid, with the appurtenances; and the faid Fn in fee, and 


n beiug ſo poſſeſſed of the intereſt of the term aforeſaid, he John Lit- 


zation 
ation 
arcels 


ning e lad Gilbert afterwards (to wit) on the gth day of Dec. in don was 
aid me « lventy-lecond year of the reign of his ſaid late Majeſty, at 1 
ſo e aforetaid, made his laſt will and teſtament in writ- That Gilb. 
and 


. 


% and thereby willed and bequeathed the tenements afore- made a 
"ith the appurtenances, to the ſaid Margaret, by the name of wille Dee. 


Jan Kinder, her heirs and alligns for ever; and afterwards * 4 
the g= to XI. 
and died. 


— 


], cal 
he (CC 


pail 


Debt. 

(P* 195) „the aid Gilbert died at Southwald aforeſaid, ſeized of ſuch U 
That Mar- eftate therein, after whoſe deceaſe ſhe the ſaid Margaret claing 
gw * the reverſion of the tenements aforeſaid, with the appune 
eee nances, and was thereof ſeized in her demeſne as of a fee, þ 
Gon by the virtue of the deviſe and bequeſt aforeſaid; and the ſaid Mz 
deviſe, garet being ſo ſeized of the reverſion aforeſaid ; and the fi 
Ichn Lettin being ſo poſſeſſed of the intereſt of the term afore 
at Mar- laid; the ſaid Margaret afterwards married Chriſtopher To 
garet af= Gent. at Southwald aforeſaid, hy means whereof the ſaid cy 
terwards 7opher and Margaret became ſeized of the reverſion aforeſaid, } 
3 their demeſne as of a fee, in right of the ſaid Margaret, and | 
ſaid chriſiapher and Margaret being ſo ſeized of the reverſio 
aforeſaid, and the ſaid hn Letton Tein poſſeſſed of the in 
That Chr. tereſt of his term, the 1aid Chri/tcpher aiterwards died at Su 
Took e died wald aforeſaid, after whoſe deceaſe the ſaid Margaret becan 
and Mar- ſole ſeized of the reverſion aforeſaid, with the appurtenance 
3 oy in her demeſne as of a fee; and the ſaid Margaret being 
freq, Teized of the reverſion aforeſaid ; and the ſaid Fohn Lain bein 
That John Jo poſſeſſed of the intereſt of his ſaid term, he the ſaid X 
Lerton aſ- Letton afterwards at Southwald aforeſaid, aſſigned all his! 
ſigned the tereſt of the ſaid term in the tenements aforeſaid, with the a 

TG ce Purtenances to the ſaid John Glaſcock: by virtue of which 
deferdant, Iignment the ſaid Fohn oe was poſſeſſed of the intereſt 
| the ſaid term, of and in the tenements aforeſaid, with the at 
purtenances ; and the ſaid Fchn Glaſcock being ſo poſleſled 
the intereſt of the ſaid term, of and in the tenements aforeſai 
with the appurtenances ; and the ſaid Margaret being ſo ſeite 

That G. G. of the reverſion aforeſaid, the ſaid George afterwards, (tow 
the tenant on the fifteenth day of April, in the nineteenth year of the reit 
for ite. of his preſent Majeſty, died at Southwa?d aforeſaid. after who 
2 2 deceaſe the ſaid hn Glaſecvek entered into the tenements afor 
ſaid, with the appurtenances, and was thereoi poſſeſſed by n 

tue of the demiſe and aſſignment aforeſaid ; and the ſaid F 

Glaſccck being ſo poſſeſſed thereo', and the ſaid Margaret bei 

ſo ſeized of the reverſion of the tenements aforeſaid, with 

That sl. appurtenances, five pounds of the rent a. oreſaid for half a yt 
were in ending at the feaſt of St. Michael the archangel laſt paſt, ve 

arrear; in arrear to the ſaid Margaret at that ſame feaſt, and are 

whereby unpaid ; whereby an action accrued to the ſaid Margen 
an action require and have of the ſaid hn Glaſcock the ſaid five pound 
2 nevertheleſs the ſaid Fohn Claſcoch, (although often require 
renen. hath not paid the ſaid five pounds to the Pd Marga,! 
hitherto read op hath and ſtill doth re uſe to pay the lat 


10 the damage of the ſaid Margaret ſixty F and th 


fore ſhe brings her ſuit, and hath good proof ot the premilh 


hen the court will conſider thereof, Sc. 


reſadt 
ſeite 
to vi 


ie reiz 


- who 
s afo 
by 11 
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a fe 
|, ve 
| are 
gart 
poune 


equine 


arel, 9 
he lan 
fil th 

remilh 


Debt. 

And the ſaid Fohn Glaſcoc, by Godfrey Chiboale his attorney, Plea. 
mes and defends the force and injury when, Cc. and pleads 
tat the aid Margaret ought not to have her ſaid action thereof 
zwainſt him; becauſe he avers, that long before the ſaid Grafford,That long 
(ittens had any thing in the reverſion of the tenements afore- before 
vid, with the appurtenances, one Jahn Rooper Eſq. Humphrey Crattord 
nul, William coper, Gent. ſon of the ſaid h, Nicholas e . 
lion, merchant of the ſtaple, and Henry Fincham, were 1eiled thin if R. 
o the aid tenements with their appurtenances, in their demeſne 8. W. 
vol a fee, *to the uſe and behoof of Dame hanna Bradbury, (P“ 196) 
widow, and her heirs; and they being ſo ſeized thereof to the K. N.. L.. 
uſe and behoof aforeſaid, the the ſaid dame Janna Bradbury, and m_ 
aherwards, = wit) on the ſecond day of March, in the twenty- in fee to 
firſt year of the _ of our late ſovereign Lord Henry the the uſe of 
Lohth, late King of ngland, at Southwald aforeſaid, ordained Dame Jo- 
ad made her laſt will and teſtament in writing, and thereby hinna 
eve and deviſed that one G Crafford, and Fhanng then his _ dury 
riſe, ſhould amongſt other things have the tenements aforeſaid, Thas of 
vith the appurtenances ſpecified in the declaration aforeſaid, March, 21 
to them and the heirs of their bodies lawfully iſſuing; and H. 8. J. B. 
therwards (to wit) the ſame day and year ſhe the ſaid Dame — "ng 
Flanna Bradbury died at Southwald aforeſaid, after whoſe 3 


(eceaſe the ſaid Fokn Rooper, Eſq. Humphrey Tyrrell, Gent. Gd 

Wilam Rooper, Gent. ſon of the ſkid Fohn Nicholzs Leviſon, an] Johan- 
merchant of the ſtaple, and Henry Fincham, by virtue of the na his wife 
ſaid laſt will and teſtament of the ſaid Johanna Bradbury be- T — 
ane ſeiſed of the tenements aforeſaid, with the appurtenances J. B. died, 


wore ſpecified in the ſaid declaration, in their demeſne as of a and the 


fe, to the uſe and behoof of the ſaid © uy Crafford and Fohanna truſtees | 
lis wife, and the heirs of their bodies lawfully iſſuing, and ere feiz- 
remained and continued fo ſeized thereof to the ſame uſe and * of 


behoof, till the fourth day of February, in the twenty-ſeventh ald 3 


- of the reign of our late ſovereign Lord Henry the eighth, Crafford 

te King of england, on which day, by viitue of the ai act and Johan- 

* . x- in the parliament of the ſaid late King na ius wife 
ny the 


ighth, at Neſtminſter in the county of Midlleſex, 2 
the ſame fo 
10 


| urch day of February, in the twenty-ſeventh year came the 

vun for transferring uſes into poſſeſſion, the ſaid (uy ſtatute of 
if rd, and Fohanna his wife, were ſeized of the tenements fee. by 
ez with the appurtenances above ſpecified in the ſaid S. den 
” nation, in their demeſne as of a fee-tail, (to wit) to them uſe 
5 che heirs of their bodies lawfully iſſuing; and being ſo ſe zed, 
* thereof the ſaid Guy Crafford and Fohanna his wife, after- Tat Craf- 
ws (10 wit) on the firſt day of November, in the eighteenth rind 
N ol the reign of our late ee Lady Elizabeth, late 57 111 
J why England, died at Southwald aforeſaid, being ſo ſeized lied ſeized 

. their eſtate therein, after whoſe deccaſe the tenements &c. 

or. II. aforeſaid, 


que 


Debt. 


aforeſaid, with the appurtenances above ſpecified in the fail 

and the declaration, deſcended to Arthur Crafford, as ſon and heir lay. 
ettate de- fully begotten of the bodies of the ſaid Guy and Johanna his 
333 to wife, As 5 the ſaid Arthur entered into the ſaid tenements, 
838 in with the appurtenances above ſpecified in the ſaid declaration, 
tail, and was ſeized thereof in his demeſne, as of a fee-tail; (that 
is to ſay) to him and the heirs lawfully jiſſuing of the bodies of 

the ſaid Guy Crafford and Fuhanna his wife; and being fo ſeized 

That Ar- thereof, the ſaid Arthur afterwards, (to wit) on the On day of 
thur died. May, in the forty-ſecond year of the reign of the ſaid late 
1 Queen Elizabeth, died at Soutaald aforeſaid, fo ſeized of ſuch 
| his eſtate therein, after whoſe death the ſaid. tenements, with 
the appurtenances above ſpecified in the ſaid declaration, de- 

and the eſ- ſcended to Vary and Winefrid Crafferd, as 3 and coheirs 
22 of the ſaid Arthur Cra ſford, lawfully iſſuing of his body; where- 
M ie upon the ſaid Mary and Minzfrid entered into the tenements afore- 
Cratford as ſaid, with the appurtenances above ſpecified in the ſaid declz- 
c>boirs, ration, and were ſeized thereof in their demeſne, as of a fee- 
(P* 197) tail; (chat is to ſay) to them and the heirs of the ſaid Gy 
Crafferd and Fohanna his wife lawtully iſſuing; and being fo 

That the ſeized thereot, ſhe the ſaid Mary afterwards, (to wit) on the 
44th of D. tenth day of November, in the forty-fourth year of the reign of 
3 M. the late Queen Elizabeth, at cutlrbald aforeſaid, died ſo el 
W. de. Of ſuch an eſtate therein, without any iſſue begotten of her 
came fole body, after whoſe deceaſe the ſaid Mary's moiety deſcended to 
ſeized; the ſaid Wingfrid, as ſiſter and heir to the ſaid Mary, whereby 
; the ſaid W/inefrid was ſeized of the whole tenements aſoreſaid, 
with the appurtenances, in her demeſne as of a fee-tail ; (that 

is to ſay) to her and the heirs of the bodies of the ſaid Guy and 

18 FIahanna his wife lawfully iſſuing; and being ſo ſeized thereo!, 
and the the the ſaid Wineſrid afterwards, (to wit) on the firſt day of 
158th of K. May, in the eighteenth year of the reign of our late Sovereign 
2 N Lord James, late King of England, at Southwald aforeſaid, 
bens mar- married the aforeſaid George Gibbens, whereby the ſaid George 
ried W. and Winefrid, in right of the ſaid Minefrid, became ſeiſed ci 
an be- the tenements aforeſaid, with the appurtenances above ſpecified 
came ſeiz. jn the ſaid declaration, in their demeſue as of a fee tail; (that 


en ba is to ſay) to them and the heirs of the bodies of the ſaid Cy 


VV. of the and Johanna his wife lawfully iſſuing; and being ſo ſeized 


eliatz-tail, thereof, they the ſaid George Gibbens and 4 al his wite 
aſterwards, (to wit) on the eleventh day of February, in tht 
twenty-firſt year of the reign of the ſaid late King James, i 
Scuthwald atoreſaid, had iſſue the ſaid Crafford Gibbens between 

them Kiwfully begotten; and the ſaid George Giblens and 

| Winefrid being ſo ſeized of the tenements aforeſaid, with the 
"That on appurtenances above ſpecified in the ſaid declaration, ſhe the 
the lail day Jaid inefrid 10" ce. 5 on the laſt day of December, in the 
of Dec. 2 ſecond year of the reign of our late Sovereign Lord King 
8 2 


Debt. 


* Charles the firſt, at Souſhebald aforeſaid, died ſeized of ſuch an Car. 1. M. 
eſtate therein, after whoſe deceaſe the ſaid George Gibbens held Wa died, 
the ſaid tenements with the appurtenances, and was ſeized there- 5. l — 

of in his demeſne as of a freehold, for the term of his life, as nant by the 

a tenant thereof by the curteſy of England, and the reverſion of curteſy, 

the faid tenements with the appurtenances deſcended to the ſaid the reverſi- 

Crafford Gibbens, as ſon and heir of the ſaid Winefrid lawfully 9 * 

begotten of her body, whereby the faid Craf ford Gibbens became CAttord 

ſeized of the reverſion of the ſaid tenements, with the appur- Gibbens in 
tenances as of a fee-tail and right, (that is to ſay) to him and tail. 

the heirs of the bodies of the Maid Guy and Johanna law fully 

iſſuing; and the ſaid George Gibbens being fo ſeized of the ſaid That Craf- 

tenements with the appurtenances, in his demeine as of a free- ford G:b-/ 

hold, for the term of his life; and the ſaid Crafford Gibbens, 28 

being ſeized as aforeſaid of the reverſion aforeſaid, as of a verſion de- 

fee-tail and right, he the ſaid Crafford afterwards, (to wit) on miſed to 
the ſaid fixth day of February, in the twentieth year of tho the ſaid 
reign of our late Sovereign Lord King Charles the firſt, at 2 Let- 

Suthwald aforeſaid, demi fed to the ſaid John Letion the tene- 2 oy 

ments aforeſaid, with the appurtenances : to have and to hold 25: KM 

to the ſaid Fohn Letton, his executors, adminiſtrators and aſſigns, after the 

from and immediately after the death and deceaſe of the ſaid death of G. 

Geerge Gibbens, until the full end and term of twenty-one years, 2 

from thence next enſuing, and fully to be compleat and ended; * 

yielding therefore yearly, during the term aforeſaid, to the ſaid 

Crafford Gibbers, his heirs and aſſigns ten pounds, at the two at 10l. per 

molt uſual feaſts or terms in the year, above ſpecified in the 2 

declaration aforeſaid, by even and equal portions, as the ſaid (P 198) 

Margaret hath above alledged in her ſaid declaration, by virtue 

of which ſaid demiſe the faid John Letton was poſſeſſed of the 

intereſt of the term aforeſaid; and the ſaid John Letton being 

lo poſſeſſed of the ſaid term, and the ſaid George Gibbens being 

lo ſeized, as aforeſaid, of the ſaid tenements with the appur- 
tenances, in his demeſne as of a freehold, for the term of his 

life; and the ſaid Crafford Gibbens being ſeized of the reverſion 
thereof, as of a fee-tail and right in the manner aforeſaid, he That Craf- 

the ſaid (rafford Gibbens afterwards, (to wit) on the eighteenth ford G:b- 

day of March, in the ſaid twentieth year of the reign of the 2 18th 

laid late King Charles the firſt, at Southwald aforeſaid, by his 2 8 Y 
laid indenture of bargain and ſale enrolled of record as afore- by a bar- 
ſid, for the conſideration above mentioned, bargained and ga'n and 
lod to the ſaid Gilbert Kinder the tenements aforeſaid, with fale en- 
the appurtenances : to have and to hold to the ſaid Gilbert pur an rr 
Kinder, and his heirs for ever, as the ſaid Margaret doth by her AY © Sues 
laid declaration above likewiſe ſuggeſt : by virtue of which premiſſes 
bargain, fale and inrolment, and ig ch of the ſtatute afore- to G bert 


ld, the ſaid Gilbert was ſeized of the reverſion of the tene- Kinder in 
2 ments fee vir- 

tue where- 

of, and of 
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_ 2 ments aforeſaid, with the appurtenances, for the term of the 
5 lite of the ſaid Crafford Gibbens; and he being fo ſeized there- 
gainee was of, and the ſaid h Letton being ſo poſſeſſed, as aforeſaid, of 
ſeized. the intereft of the ſaid term, he the ſaid Fokn Letton afterwards 
That Ichs at Soutkwald aforeſaid, aſſigned all his ſaid term in the tene- 
Letton af. ments aforeſaid, with the appurtenances to the ſaid i G1, 
ſig ned his. ccch; by virtue of which aſſignment the ſaid 7m Glaſcoct was 
term to the poſſeſſed of the intereſt of the ſaid term, of and in the tene- 
——_— ments aforeſaid, with the appurtenances, as the ſaid Margaret 
tenant for bath alſo before alledged; and the ſaid John Glaſcoch being ſo 
life died, poſſeſſed of the intereſt of the ſaid term, of and in the tene - 
ments aforeſaid, with the appurtenances; and the ſaid George 

Eibbens being ſo ſeized, as aforeſaid, of the tenements with * 
eee e in his demeſne as of a freehold, for the term 
8 of his life; he the ſaid George Gibbens afterwards, (that is to 
1 a fay) on the fifteenth day of April, in the ſaid nineteenth year of 
entered; the reign of his ſaid preſent Majeſty, died at Southwald atore- 
but pleads ſaid, after whoſe deceaſe the ſaid ,Fokn Glaſcock entered into 
further, the tenements aforeſaid, with the appurtenances, and was 
2 ag thereof poſſeſſed, by virtue of the leaſe and affignment afore- 
bens be. Jaid, as the ſaid Margaret hath likewiſe before alledged ; but 
fore Mi- the ſaid Fohn Glaſcock further pleads, that he the ſaid Jh 
chaelmas, Claſccch being ſo poſſeſſed thereof, the ſaid Crafford ( ibbem 
on the 20th afterwards, and before the ſaid feaſt of St. Michael, the arch- 
ngel now laſt paſt, (that is to ſay) on the twentieth day of 
died. and April, in the fourteenth year of the reign of his faid preſent 
the pre Majefly, died at Southwald aforeſaid ; after whoſe deceaſe the 
miſſes de- ſaid tenements with the appurtenances deſcended to Suſanna 
3 a. Cibbens, as ſole daughter and heir of the ſaid Crafferd ibbens. 
1016 3 of his body lawfully begotten; whereupon the ſaid Su/anna 
ter and Eibbens, afterwards and before the ſaid feaſt of St. Michael the 
heir; and archangel now laſt paſt, namely, on the twenty-ſeventh day of 
ann of September, in the nineteenth year of the reign of his ſaid pre- 
_ = ſent Majeſty, entered into -the tenements aforeſaid, with the 
tered upcr appurtenances, upon the poſſeſſion of the ſaid Fohn Glafecch, 
the iter Claiming her right and eftate-tail aforeſaid, of and in the tene- 
(P* 199) ments aforeſaid, with the *appurtenances, and expelled and te- 
dam aw moved the ſaid Jahn Glaſecck from his ſaid poſſeſſion therein, 
_— and was thereof ſeized in her demeſne as of a fee-tail ; (that 
8 is to ſay) to her and the heirs of the ſaid Gu Craffird and 
came ſeiz- Johanna his wife, lawfully iſſuing; and this he is ready to 
ed of an verify; whereupon he prays judgment, whether the ſaid Mar 


eſtate-tail. paret ought to have or maintain her ſaid action againſt him, 


C. 
Replicati= And the ſaid Margaret replies, that the ſaid Fohn Claſcecl. 


on, that the for the reaſon before alledged, ought not to he admitted t0 


defendant plead or alledge, that after the deceaſe of the ſaid Craford, the 


ought not | 
wo be ad- tenemenis 


2089822222 r r ArMei.ocat. {TC 
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tenements aforeſaid with the ee deſcended to the mitted to 

ſaid Suſanna Gibbens as ſole daughter and heir of the ſaid Craf- alledge | 
'rd of his body lawfully begotten ; becauſe ſhe avers, that — the 

after the ſaid indenture of bargain and ſale, made as aforeſaid, e. * 

to the ſaid Gilbert Kinder of the tenements aforeſaid, with the 8. G. as 
appurtenances, and enrolled of record; and before the ſaid daughter 

Suſanna, as daughter and heir of the ſaid Crafford, of his body and heir, 

lawfully begotten, entered into the tenements aforeſaid, with 222 

the appurteuances, then being parcel of the manor of Down- the par. 

felds, otherwiſe Bawgs, (that is to ſay) in the term of St. gain and 


Michael, in the year of our Lord one thouſand fix hundred ſale, and 


e forty-nine, a certain fine was levied in this court of Common before * 
- Pleas, (to wit) at Weflminſler, in the county of Middleſex, (to GC | 
n wit) on the morrow of St. Martin, in the ſaid year of our Lord Gibbens 
0 one thouſand fix hundred forty-nine, before Oliver St. Fokn, and Anne 
f vnn Puleſlon, Peter Warburton, and Edward Atkins, and other bis wife 
- tathful fubjects then there preſent, between one Fohn Leach, Svied Mi 
0 Gent. by the name of John Leach, Gent. plaintiff, and the ſaid ele or 
as Crafford and Anne his wife, by the name of Crafford Gibbens, erm 1649. 
e- Gent. and Anne his wife, deforciants, of the tenements afore- o Join 
ut fad, with the appurtenances, by the names of the manor of Lach. 
kn Drwnfields, otherwiſe Baud, with the appurtenances, and three 
ers meſſuages, one dove-houſe, three gardens, three orchards, one 
h- hundred and fifty acres of land, ſeventy acres of meadow, one 
of hundred and thirty acres of paſture, ſixty acres of wood, two 
ent hundred acres of furze and heath, common of paſture for all 
the cattle, view of frank-pledge, and whatever belongs to view of The fine. 
nna frank - pledge, and of a free fiſhery, the goods and chattels of 
ens, felons, fugitives, waifs, eſtrays and heriots, with the appurte- 
und nances, in Southwald, Schinfield and Dodinghurſt; whereupon 
the a plea of covenant was ſummoned between them in the —. 
y of court, (that is to ſay) that the ſaid Grafford and Anne acknow- 
re- ledged the ſaid manor, tenements, common of paſture, view 
the of frank- pledge, fiſhery, goods and chattels of felons, fugi- 
cock, tives, walfs, eſtrays and heriots, with the appurtenances, to bg 
ene the right of the ſaid hn, as thoſe which the ſaid Ihm hath 
4 re- of the gift of the ſaid Crafford and Anne, and thote they re- 
rein, miſed and quit-claimed from them the ſaid Craffird and Anne, 
(that and their heirs, to the ſaid Fohn and his heirs for ever: and 
and further, the ſaid Crafford and Anne granted for themſelves and 
ly to the heirs of the ſaid Crafford, that they would warrant to the 
Mar- lid John and his heirs the ſaid manor, tenements, common of 


him, paſture, view of frank-pledge, fiſhery, goods and chattels of 

felons, fugitives, waifs, eſtrays and heriots, with the appurte- 
ſerch, nances, againſt the ſaid Crafford and Anne, and the heirs of the 
ed to aid Crafford for ever; and for this *acknowledgment, remiſe, (P* 200) 
d. the quit=claim, fine and concord, the ſaid John hath given to the 


ments R 3 ſaid 


Debt. 
ſaid Crafford and Anne three hundred pounds gong which 


i ſaid fine levied in the manner aforeſaid, was engroſſed, and 
with pro- was afterwards publickly and ſolemnly read and proclaimed in 
3 che ſaid court, according to the form of the ſtatute made and 

publiſhed in the parliament of our late Sovereign Lord Hany 
the ſeventh, late King of England, at Weſtminſter aforeſaid, in 
the fourth year of his reign, after the conqueſt, in the manner 

The pro- following; (that is to ſay) the firſt proclamation was made be- 
clamations fore the 701d late juſtices at We/tmir/ter aforeſaid, on the twenty- 
of the fine. eighth day of November, in Michaelmas term, in the ſaid year 

of our Lord one thouſand fix hundred torty-nine ; the ſecond 
proclamation was made on the eighth day of February in Hillary 
term, in the ſame year of our Lord one thouſand fix hundred 
forty-nine ; the third proclamation was made on the ſeventeenth 
day of May in Eaſſer term, in the year of our Lord one thou- 
ſand fix hundred and fiſty; and the fourth proclamation was 
made on the twentieth day of June in Trinity term, in the ſaid 
year of our Lord one thouſand fix hundred and fifty, as by 
Prout pa- the ſaid fine and the proclamations made thereon, now re- 
ret per re- maining in this court of record, it doth and may more fully 
cord of the appear; and the ſaid Margaret doth aver, that at the times of 
tine, &c. the reading and proclamations aforeſaid, made in the manner 
aforeſaid, all pleas ceaſed in the ſiid court of Common Pleas, 
according to the form of the ſtatute aforeſaid, whereby the te- 
nements aforeſaid, with the appurtenances, demiſed as afore- 
That by ſaid to the ſaid John Letton, by reaſon of the ſaid fine, with 
the fine the proclamations made thereupon as aforeſaid, firmly remained to 
eee the ſaid Margaret and her heirs, according to the bargain and 
to Marga- ſale made by the ſaid Craſſerd to the ſaid Gilbert, as aforeſaid, 


ret and her and the deviſe aforeſaid, againſt the ſaid Crafford and the heiis 


| heirs. of his body lawfully iſſuing; and this ſhe is ready to verify; 
The plain- whereupon ſhe prays judgment, whether the ſaid ain Glaſcce! 
ell prays ought to be admitted to plead or alledge againft the faid fi 
juagment, Oug t to be admitted tO plead or alledge againſt the Taid nne, 
Whether with proclamations levied in the manner aforeſaid; that after 
the de fen- the deceaſe of the ſaid Crafford the tenements aforeſaid, with 
2 ſhall the appurtenances, deſcended to the ſaid Suſanna, as iole 
oy — daughter and heir of the ſaid Crafford, of his body lawfully 
againit the begotten, &c. whereupon ſhe likewiſe prays judgment, and her 
fine; and ſaid debt together with her damages, occaſioned by detain; 
prays le- the ſame, to be awarded to her, &c. | 
woman And the ſaid Ihn Claſcct ſuggeſting, by way of proteſta- 
debt and tion, that the ſaid tenements with the appurtenances above 
damages, ſpecified in the ſaid declaration, were Teparated and divided 
Rejoinder from the manor aforeſaid, by the ſaid George Gibbens, before 
by protel- the ſaid fine levied in the manner aforeſaid, fuggeſting allo b, 
bar way of proteſtation, that the tenements aforeſaid, above ſpec!- 
lis were fied in the ſaid declaration, are not contained in the ſaid fine 
divided the 
from the * 


full) 
d her 


IN, 


teſta- 
above 
vided 


Debt. 


the ſaid John Glaſcock, for a rejoinder avers, that the ſaid manor ; 
Gilbert Kinder, after making his ſaid laſt will and before the ikeviſe 
{aid fine levied in the manner aforeſaid, (to wit) on the firſt that the 
day of Fanuary, in the twenty-fourth year of the reign of the bmi 
{aid late King Charles the firſt, died at Southwald aforeſaid; contained 
and this he is ready to verify; whereupon, as before, he prays ia the fire. 


judgment, and that the ſaid Margaret may be precluded from 
er ſaid action againſt him, &c. f 


*In this caſe there were two prints reſolved; Firſt, That by tbe vel 


32H. 8. c. 1. and 34 & 35 H. $.c. 8. which lat latute expounded, 
that eflates of inheritance all be an eſtate of fee ſimple only, and bere 
ihe eſtate bargained and ſold by the ſaid Kinder deſcended as heir. at 
law, and 23 occutier, notwithſtanding the will, Seconoly, That 
allbo by the fine .of Crafford Gibbens, after the deaib of Kinder, the 
bargainee of the eltate tail of Crafford Gibbens was barred and extin- 
guiſbed, yet that ſhall not give any pouer to the plaintiff being the 
dex iſce, to make the will goad by way of reiation, but only to cor robo- 
rate the eſtate of the heir of Kinder, to whom it had deſcended before 
the fine levied, and make it a baſe fee-fumple in the ſaid beir, which wwas 
but an eſtate for life deſcendable before ; and accordingly judgment was 
tiven. for the defendant. 


The caſes in the margin of my book are as follow: Cro. Flix. 
zo, 80 5. Mod. 625. 1 Lev. 252. Noy 177. Popb. 91. 1 Roll. Ref. 
334+ 1 Bulſt. 184. Plow. 444. Cre. Jac. 145. Cro. Eliz. 100. 3 Co. 
3t. 4 Co. 4. 6 Co. 76. 8 Co. $5. 9 Co. 133. 10 Co. 81, 84. Co. Lit. 
78, 111, 123. 1 Roll Abr. 618. 2 And. 21. All. 255. Ley 66. 1 
Bulſt. 165. 1 Sid. 55, 315, 362. Ray. 39. 1 Mod. 117. 1 Lev. 18, 
19. Cart. 208, Vide Cro. Eliz. $04, 805. Moor 625. 1 Leon. 152. 
Pip. 91. 1 Roll. Rep. 334. 1 Bulſt. 184. 8 Co. 84, 85. 10 Co. 78. 


Hill. 3 Annz. 


Brook againſt Hus LER. 


Yorkſhire, N. Thomas Brock, late of Overflickton in the ſaid 


county, yeoman, was ſummoned to anſwer to Sir William on for an 


Huſiler, Knt. Sir Richard Oſbaldeſton, Knt. and William Of- merce- 


baldeſton, Eſq. in an action that he render to them ſeventy-nine 
ſhillings and eleven pence, which he owes to and unjuſtly de- 
tains — them: And whereupon the ſaid Vm. Ilufſiler, Rich- 
ard and William Oſbaldeflon, by Robert Hopkinſon their attor- 


ney, complain, That his late Majeſty James the Firſt, late Sciſin of K. 

king of England, was ſeiſed in right of the crown of Eng- Jam. 1 in 
land, 

leet 


Debt. 


land, as of a fee and right of and in the court - leet, and view 

of frank- pledge, with the appurtenances ; and of all and every 

thing which did or had belonged, or in any wiſe appertained to 

the faid court-leet or view of frank-pledge, within the manor, 

or lordſhips, vills or hamlets of Vi Britton, Cawthorne, Ovn- 

flockton or Netherflockton, in the ſaid county of Tork, being or 

not being parcel of the dutchy of Lancaſter, of all the ref. 

dents and inhabitants within the manors or lordſhips, vills 

and hamlets aforeſaid, and within the precincts of the ſame 

manors or lordſhips, vills and hamlets, or every or either of 

them, the ſaid court-leet and view of frank-pledge, to be held 

twice in every year within the manors or lordihips, or vills 

(T“ 202) and hamlets aforeſaid, Vor either of them, or within the pre- 
| cincts of the ſame manors or lordſhips, vills and hamlets, or 
Either of them, at ſuch days and times in the year, as our ſaid 

late Sovereign King James the Firſt, his heirs or aſſigns ſhould 

think meet, neceſſary or convenient, according to the law and 

cuſtom of this kingdom of England, before his ſaid Majeſty's 

Steward of that court, or the deputy ſteward for the time 

Grant being; and the ſaid late King James the Firſt being ſo ſeiſed 
_ to thereof, afterwards by his letters patent under his great ſeal 
3 by of England, and likewiſe executed under the ſeal of the 
letters pa- dutchy of Lancaſter, bearing date at Veſiminſter in che county 
tent, of Middleſex, on the twenty-ninth day of June, in the thir- 
teenth year of his reign of England, and of the forty-eighth 

of Scotland, which the ſaid Milliam Huſtler, and Richard and 

William Oſba dſlon bring into this court, for and as well ia 
confideration of the ſum of twenty ſhillings of lawful money 

of England, well and truly paid at the receipt of his Majefly's 
Exchequer at We/tmin/ter, to his uſe, by his beloved ſubject 

Geqgge Wentworth, of Bulklifle in Weſt Bretton in the county of 

2 N. whereof his ſaid late Majeſty acknowledged himſelf 

truly paid and ſatisfied; as alſo for other good cauſes and 

divers good conſiderations, ſpecially moving the faid late 

King from his ſpecial favour, and from his certain knowledge 

and mere motion, gave and granted for himſelf and ſucceſſors 

to the ſaid George, Ris heirs and affigns, that they for ever after 

ſhould and might have, hold and enjoy within the manors or 
lordſhips, vills or hamlets of We/t Bretton, (aruthorne, Over- 

Hlockton and Netherflickton, and every of them in the ſaid county 

of Tork, and within the precin&ts of the ſame manors or lord- 

ſhips, vills or hamlets, and every of them in the ſaid county 

To be held of 77k, being or not being part of the dutchy of Lancaſter 
way -_ day aforeſaid, courts leet and view of frank-pledge, to be held tor 
eee the reſidents and inhabitants, and other reſidents coming 
tee ſheu'd Within the lordſhips or manors, vills or hamlets aforefaid, and 
think fit. within the precincts of the ſaid manors or lordſhips, We cr 
| ets, 


Debt. 


unlets, or every or any of them the faid courts-leet and view 
of frank-pledge, to be held from time to time twice in every 


year, within the manors or lordſhips, vills or hamlets afore- 

$ aid, or within the precincts of the — manors or lordſhi ps, 

i ills or hamlets, or ſome of them, at the ſame places, days 

r and times, which to the faid George Wentworth, his heirs or 

|» alligns, it ſhould ſeem fit, convenient or neceſſary, according 

ls to the law and cuſtom of this Kingdom of England, before 

ie the ſteward of the ſaid George Wentworth, his heirs and aſſigns 

pf for the time being, or before ſuch deputy-ſteward for the time 

d being, and all and whatever had, or in any ways howſoever did 

ls or ought to _ or appertain to a court-leet, or view of 

e- fank-pledge; and alſo all aud fingular the amerciaments, 

or fines, forfeitures, pains, penalties, 22 rofits, liber- 

ad ties, pre-eminencies, privileges, rights and juriſilictions what- 

ld ſoerer, which might or ought in any manner to belong to the 

nd ſaid courts-leet, or views of frank-pledge, to his Rid late That the 
0 5 Majeſty, or his ſucceſſors: By virtue of which ſaid letters grantee | 
me Wi bent, the faid George Wentworth was ſeiſed as of a fee and 9518 fe 
ſed right of and in the court-leet, and view of frank-pledge afore- ral!!! 
ſeal fad, with the appurtenances, and held ſeveral courts and courts and 
the riews of frank-pledge, within the manors or lordſhips, vills Ie. 
nty Wor hamlets of Veſt Breton, Cawuthorne, Overflicktun and Me. (P“ 203) 
hir- therflickton, according to the gift or grant aforeſaid, contained 
phth Win the letters patent aforeſaid — the ſaid George being fo 

and ſriſed of the courts-leet and view of frank-pledge aforetaid, 
Ilia iWfterwards, (to wit) on the ſecond day of July in the year 
one Wo! our Lord one thouſand fix hundred and thirty- ght, he | 
fty's died at Nether flcckton aforeſaid; after whoſe deceaſe the ſaid Deſcent to 
bject N coun-leet and view of frank-pledge deſcended to Mill. Went- his f.n and 
ty of rk, Gent as ſon and heir to the ſaid Ceorge, whereby the heir, who 
mſelf Nd 13lliom Wentworth, fon and heir to the ſaid George, be- Vas ſelſed. 
and Wine ſeized as of a fee and right, of and in the court-leet and 

late New of trank-pledge aforeſaid, with the appurtenances ; and 
ledge king ſo ſeiſed thereof, he the ſaid William afterwards, (to 
effors It) on the fourth day of March, in the year of our Lord one 

after WMſiouſand fix hundred thirty-nine, died at Netherfleckton afore- 
rs ot ad, without any iſſue of his body lawfully to be begotten ; 

Over- er whoſe death the ſaid court-lect and view of frank-pledge, 
ounty th the appurtenances, deſcended to Thomas Wentw:rth, 28 

lord- d afterwards a baronet, as brother and heir to the ſaid Mil. 
unt, ern, whereby he the ſaid Thomas Wentworth, as brother 
neaſier heir to the laid William Wentworth, became ſeiſed of and who died 
1d tor WW the court-leet and view of frank- pledge aforeſaid, with the without if. 
oming nenances, as of a fee and right; and being ſo ſeiſed, he iſe, 
d, and WW laid Thomas afterwards, a wit) on the firſt day of April, 2 
4 be year of our Lord one thouſand ſix hundred ſeventy- ſix, cended to 
umlets, 


died his b other 


Debt. 
died at Netherflockton aforeſaid, without any iſſue of his boch 


begotten; after whoſe deceaſe the ſaid court- leet and viey gf 
frank-pledge, with the appurtenances, deſcended to Sir My. 

thew Wentworth, bart. as brother and heir of the faid Tung 
Wentworth, whereby the ſaid Matthew, as brother and heir of the 

ſaid Thomas Wentworth, was ſeiſed of and in the court le 

and view of frank-pledge aforeſaid, with the appurtenance, 

who dying as of a fee and right; and being ſo ſeiſed thereof, he the faid 
without iſ- Matthew afterwards, (to wit) on the ſecond day of Aug in 
— the year of our Lord one thouſand fix hundred ſeventy-eight, 
to his bro. died at Netherflockton aforeſaid; after whoſe death the 1ail 
ther ; court-leet and view of frank-pledge, with the appurtenance, 
deſcended to Sir Matthew Wentworth, bart. as fon and heir d 

Matthew Wentworth, the brother, whereby the ſaid Mather 
Wentworth the ſon was ſeiſed of and in the ſaid court-leet and 

view of frank-pledge, with the appurtenances, as of a fee aul 

who being right; and the ſaid Matthew being ſo ſeiſed thereof afterwards 
leiſed * wit) en the eighth day of December, in the year of our 
ord one thouſand fix hundred. ninety-three, by an indenture 

by lcaſe of bargain and fale executed between the ſaid Matthew Went 
candies wy worth the ſon, of the one part, and the ſaid William Huſtle, 
tothe Richard Oftaldeſion, and William Oßbaldeſtun, of the other pan; 
plaintiff, which ſaid other part ſealed with the ſeal of the ſaid Math 
Wentworth, the ſon, they the ſaid William Huſiler, Richard at 

William Oſbaldeſton bring here into this court; the date where 

of is the ſame day and year, in conſideration of five ſhilling 


to him before in hand paid by the ſaid William Huſtler, an 


Richar..” ind William Oftaldeſton, bargained and fold to th 


ſaid William Huſtler, William and Richard Ofbaldeſion ib 

ſaid court-leet and view of frank-pledge, with the appurt 
nances: To have and to hold to the faid William Hui 

(P* 204) * Richard and William Oftaldeſion, their executors, adminiſtra 
: tors and aſſigns, from the day of the date of the ſaid indentu 
to the full end and term of one whole year from thence ne 

enſuing, and fully to be cempleat and ended: By virtue 

which ſaid bargain and ſale, and by Hide of the ſtatute f 
transferring of uſes into poſſeſſion, in that caſe made an 
provided, they the ſaid Milliam Huſiler and Richard and Wi 

liam Oftaldeſicn were poſſeſſed of the ſaid court-leet and vie 

of frank- pledge aforeſaid, for the term to them above demiſeg 

and being ſo poſſeſſed thereof, and the taid Matthew em 

worth the Yon, being ſeiſed of the reverſion of the ſaid cov 

leet and view of {rank-pledge, with the appurtenances, as 0! 

fee in right,” aſterwards, (to wit) on the ninth day of M 

in the ſaid year of our Lord one thouſand ſix hundred at 

thirty, he the faid Matthew Wentwc:th, the fon, by another! 

Gentuie executed at Netherflcctton, Aforeſaid, between the 1 
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Debt. 


Vathew Wenthworth the ſon, of the one part, and the fai 
Film Huſtle, Richard Qſbaldeſon and William. Geng, of 
the other part; One Part whereof ſealed with the ſeal of the 
nid Matthew Wentwor:h the ſon, they the ſaid William Huſtler, 


William and Richard Ofbaldeſion bring into this cou 
whereof is the ſame day and year — ſaid A muon 
the ſon, releaſed to the ſaid William Huſiler, Richard and . 
iam Ofbaldefton, their heirs or aſſigns, all the eſtate, right ; 
title and intereſt of him the ſaid Matthew Wentworth the on. 
of and in the e and "hat of 1 with the 
ppurtenances ; by means o which premiſles the i 
william Hufiler, Richard and William Ofbalde/ion wither 5 gain 
now are ſeiſed of and in the court-leet and view of frank- thereby 
pledge aforeſaid, with the appurtenances, as of a fee and came 
nokt ; and that Thomas Brock, on the twenty-fourth da Co 
4jril, one thouſand fix hundred and thirty, was and lon Th DD 
fore had been reſiding and dwelling in Overflockton aforctaid WAS an m- 
within the juriſdiction of the lect and view of frank-pledge babitant 
ow —_ _ to do ſuit at the court and view of fran - ns 
pledge ator . 1 TIH K 
: 1 ris 005 Le they the faid W illiam Huſtler, Richard af the — 
a eſiom being ſeiſed as aforeſaid, of the ſaid nd owed 
cout-leet and view of frank-pledge, with the ap urtenances, uit. 
z court-leet and view of frank-pledge was held at aher fockion pe 
aforeſaid, within the manors and lordſhips aforeſaid, on hy 7 
twenty-fourth day of April, in the year of our Lord 5 JE 
thouſand fix hundred ſevemy- three, within the manors — 
* ps aforeſaid, before Richard Witton, Eſq. ſteward of the - 
ad William Huſiler, Richard and M :lliam Ofbalde/icn of their whereof 
court aforeſaid ; of which court ſo held, due notice was given notice was 
t the refidents and inhabitants within the manors Jordihi given to 
ils and hamlets aforeſaid, (to wit) at Nether flockton fer; I 
and that the ſaid Thomas Brock did not perform his ſuit at that The d f. 
0 nor appear, but made default; whereupon, at that ant — 
3 court, it was by the jurors who were ſworn and charged “fault in 
in the ſame court, to enquire and preſent thoſe things which KAI 7 of 
long to the ſaid court-leet and view of frank- ledge it was aro 
preſented upon their oath, that the ſaid Thomas Brock wits then 1 
elicent and inhabitant within the mauors aforeſaid, and x ſented 
an the aer of the faid court and view of frank- n 
a an that he *ought to have performed ſuit of that (P* 205 
my view of frank-pledge; and the ſaid Thomas Breok 3) 
| 2 ugh he was ſolemnly called, did not appear, but made de- 
* : y reaſon whereof he the ſaid Thomas Brock was then 
3 t cre amerced by the ſame court; which ſaid amereiament and he was 
3 and there in that court affeered to thirty-nine ſhillings mere by 
1 : even pence of lawful money of England, by Fe/eph ER ke 
mothy Rhodes, then reſidents and inhabitants within the NG 7 
ſaid | 


Debt. 


aſfeerors aid manors, then and there elected and ſworn affeerors by the 
ns wg court, whereof the ſaid Thomas Brook afterwards, (to wit) on 
5 the day and year laſt above mentioned, had notice at Netherfich. 
whereof he ton aforeſaid, whereby an action accrued to the ſaid . H ler, 
had notice, Richard and William Oſbuldeſton, to require and have of the 
3 ſaid Thomas Brook che ſaid thirty-niue ſhillings and eleven 
— mack pence, part of the above demanded ſeventy.nine ſhillings and 
eleven pence; and whereas alſo he the ſaid Thomas Bru 
afterwards, (to wit) on the firſt day of Fuly, in the year of ou 

Lord one thouſand ſeven hundred and three, at Meiler fc * 
aforeſaid, borrowed of the ſaid / illium Huſiler, I ichard and 

William Ofbaldeſton, reſidue of the ſaid ſeventy-nine pound 

eleven ſhillings. to be paid to the ſaid & illiam Huſiler, Pickur 

and i illiam Ofbaldeſion, whenever after he ſhould be thereto 
required : Nevertheleſs the ſaid Richard Brook, altho' often 

thereto requeſted, hath not paid the ſaid ſeventy- nine ſhilling 

and eleven pence, or any part thereof, to the ſaid Jillian 

Huſiler, Richard Ofbalde/ion and William Qſbaldeſion, or either 

of them, but hath hitherto altogether refuſed to pay them, or Wiſe i: 

either of them, the ſaid money, or any part thereof; therefore 

they declare they are injured and endamaged to the value of Win: 

one hundred ſhillings; and thereupon they bring their ſuit, | 

&c. 


"The caſe. t appears by the declaration, that the defendant was amerced 

Salk, 56. per cur. nut ſaying in what ſum; and that it was affeered by of 

feerors to ſuch a ſum : It was obfected that the court ought to imp'ſe 

a ſum certain; and that by affeerors after to be mitigated. Vidt 

Hob. 129. Lev. 206. Sed. Cur. contra; the amerciament 

ought to be general, quod fit in miſericordia, and that is ts & 
. by affeerors. . 


Hill. ꝙ W. 3. Roll 321. 

Winford. f;; ol ol 
aym.ent, | 

Debt for York, fl. William Simpſon, late of Mansfield in the court i 


e of Pontefract, in the ſaid county of Vork, was ſummoned td 


R. D. out anſwer to Henry Beale, Eſq. and Hannah his wife, adminiſtn 
i executi- trix of the goods and chattels, which were the property 0l 
du. John Stanhope, Eſq. with a will annexed to the adminiſtration 
during the minority of Mary Stanhope and Hannah Stankift 
daughters and. refiduary legatees of the ſaid John, in an actiot 
that he render to them two hundred and three pounds tet 
ſhillings, which he unjuſtly detains from them, &c. And 
whereupon the ſaid Henry and Hannah his wife, by * 4 


65 


203l. 108. of 2 Eſq. Chief Bailiff of the liberty of the hond 


Debt. 


Ines their attorney, declare, That whereas they the ſaid A 


he 

On and his wife heretofore, (to wit) in Trinity term, in the eighth. 
cl. rear of the reign of his preſent Majeſty, before Sir George 
le, Truly and his Fretven, then his Majeſty's Juſtices of the 


court of Common Pleas here, (to wit) at We/tmin/ter, by the 
hudgment of the fame court, by the 2 of Henry Beale, Eſq. . 
id Hannah his wife, adminiſtratrix of the goods and chaitels 
ich were of John Stanhope, Eſq. with a will annexed to the 
\miniftration, during the minority of Mary Stanhope and 


dn maß Stanhope, daughters and refiduary legatees of the ſaid 
and , againſt one Richard Dickens, Gent. then and now one of 
und be attornies of his ſaid Majeſties court of common pleas here, 
aun the name of Richard Dickens, Gent. one of the attornies, &c. 
ereto I ervriſe called Richard Dickens, of Leeds in the county of 
often t, Gent. upon a certain writing obligatory, made, ſealed, 
ling d delivered by the ſaid Richard to the ſaid Fohn Stanhope, in 
liam is life-time, at Leeds aforeſaid, as well a certain debt of two + 
ther WWundred pounds as ſeventy ſhillings, which were awarded to 
n, or Wie faid Henry and Hannah his with in this his ſaid Majeſty's 
purt of common pleas, for their damages which they had ſuſ- 


ined, by reaſon of detaining their ſaid debt, whereof he was 
buricted, as by the record and proceedings thereof, now here 
maining in his ſaid Majeſty's court of common pleas, (to wit) 


nere Veſminſter aforeſaid, it doth manifeſtly appear: and whereas 
„ the ſaid Henry and Hannah his wife, in order to have the 
imp, judgment executed, afterwards in the ſaid Trinity term, 

pu Aout of this his ſaid Majeſty's court of common pleas, his 


id Majeſty's writ of Capias ad ſatisfaciendum, of and upon Ca. @ {yes 
e judgment aforeſaid againſt the ſaid Richard, directed to the ot the 

en ſheriff of the ſaid county of Jork; by which writ his ſaid ſame term; 
leſty commanded the ſaid then ſheriff of the faid county of — #5 

7+ aforeſaid, that he ſhould take the ſaid Richard, if, &c. and Martun. 
ly keep him, Sc. ſo that he ſhould have his body before his | 

id Majeſty's juſtices here, (io wit) at Witmin/ter aforeſaid, 

Saturday next after fifteen days of St. Martin then next fol- 

un to make ſatisfaction to the ſaid Henry and Hannah his 


count, for the debt and damages aforeſaid, recovered in the man- 

e honor aforeſaid : by virtue of which writ J Brad/baw, Eſq. 

ned 1088S: being the ſheriff of the ſaid county of Zerh, afterwards, 

iniftras nit) on the firſt day of dug in the eighth year aforeſaid, 2 2 — 
erty L aforeſaid, made and directed his warrant in writing, —— 

tration ed with the ſeal of his office a« ſheriff of the county aſore- the ſheriff 

— 0 directed to the chief bailiff of the liberty of the honor of made his 

n actiot 


fra, in the ſaid county of Tire; which ſaid chief bailiff varrant to 
a had anden w hath full power of executing and returning 3 
writs, precepts and warrants within that liberty, and to 6 8 5 

Lit entirely belonged to execute the aforeſaid writ, in as Pontefrad 


much 


nds tet 
c. And 
Laura 

Bras 


Debt. 


much as the ſame could not be executed out of that liber); 

by which warrant the ſaid Fohn Bradſhaw, commanded the chick 

bailiff of the honor of Pontefra@ aforeſaid, that the ſaid bailif 

ſhould take the faid Richard, if, &c. and ſafely keep him, G 

ſo that the ſaid John Bradſhaw might have the ſaid Richarg' 

body before his ſaid Majeſty's juſtices here, (to wit) at JW 

minſier aforeſaid, on Saturday next after the faid fifteen days of 

St. Martin, to make ſatisfaction to the ſaid Henry and Hanna 

his wife, for the debt and damages aforeſaid : by virtue o 

which warrant he the ſaid William Simpſon, afterwards, and be- 

fore the return of the ſaid writ and warrant, (namely) on the 

. firſt day of Member, in the eighth year of the reign of bis 

* preſent Majeſty, he the ſaid William then being the chief bailif 
(T“ 207) of the liberty of the honor of Porrefrad aforeſaid, took and 
d in arreſted the ſaid Richard at Leeds aforeſaid; which ſaid town of 
the fame Leeds is within that liberty, and then and there had and detained 
vear, the the ſaid Richard in his cuſtody, in execution for the debt an 
ſaſd R. D. damages aforeſaid, being in priſon under the ſaid Y.'s cuſtody 
was taken jn execution for the debt and damages aforeſaid, he the {aid 
= e M. afterwards, (namely) on the third day of February, in the 
defendant, eighth year aforeſaid, without the command, leave or conſent 
then bailiff and againſt the will of the ſaid Henry and Hannah his wile 
of the li- voluntarily permitted the ſaid Richard to eſcape out of hi 
ow 2 cuſtody, and to go at large wherever he pleaſed, (he the fa 
Ie Milliam being then and now the chief bailiff of the liberty o 
Feb. z. the honor of P:ni:fra@ aforeſaid; and they the ſaid Henry an 
Flannah his wife, or either of them, then and yet not bein 

fatisfied and paid their debt and damages aforeſaid, recover 

in the manner as above) whereby an action accrued to the fit 

Henry and Hannah his wife, to require and have of the {ai 

William the ſaid two hundred and three pounds ten ſhillings 
nevertheleſs the ſaid William, although often requeſted, hai 

not paid the ſaid Henry and Hannah his wife, oi either of them 

the Rid two hundred and three pounds ten ſhillings ; to whic 

That ad- ſaid Hannah, adminiſtration with the will annexed, of all t 


mini{t:ati- goods and chattels which were the property of the ſaid 74408 :: 
on _ Stanhope, at the time of his death, during the minority ot tc 
= air in Sg ſaid Mary and Hannah Stanhope, daughters and reſiduary legt hc 


tif bv +ho tees of the ſaid hn S!ankope, who are now alive and witli 
archbiſnop age, vis. the ſaid Mary of the age of fourteen years, andti 
of Vork. ſaid Hannah twelve years of age; and upon the twenty-nigt 
day of Fune, in the fifth year of the reign of our Sovereig 

Lord King William and our late Sovereign Lady Mary, at 

Queen of England, &c. at Leeds aforeſaid, after the deceaie 

the ſaid Fohn Stanhiape, was in a legal manner granted by J- 

by divine providence archbiſhop of 7orh, primate and meuop 

litan of Zxgland; but inſtead thereof the ſaid WFillie le 


hichett 


Debt. 
\-herto altogether refuſed to pay the ſaid ſum of money to the 


erty; 

chi bid Henry and Hannah, or either of them, and doth unjuſtly 
ail in the ſame ; whereupon they the ſaid Henry and Hannah 
„ wife declare that they are injured and endamaged to the value 
Lord's forty pounds; and therefore they bring their ſuit, and have 
2 bod proof of the premiſſes, when the court will conſider 
ays eo; and they bring into this court the letters adminiſtia- 


rial of the ſaid archbiſhop, with the will annexed, which 


annak 

tue 0 fify that the ſaid adminiſtration hath been granted to them as 
nd be- love ſet forth. 

Jn the 


And the ſaid William Simpſon, by Henry Wood, his attorney, Plea. 
omes and defends the force and injury, when, &c. and pleads 


of his 
bailiff 


k bet they the ſaid Heury and Hunnah ought not to have their 

own od action thereof againſt him, en 3 avers that before 

etainel e ſaid time, when it is ſuppoſed the ſaid Richard made the 

bt au ape, as aforeſaid, or that the faid Villiam permitted That be- 
ulld in to eſcape out of his cuſtody, (namely) on the twenty- fore the e- 
he find day of January, in the eighth year of the reign of his noſed 2 52 


in ent Majeſty, his Majeſty's writ of Habeas Corpus was ſued 2; Jan. a 


onſem Whit of his faid Majeſty's Court of Common Pleas (to wit) at writ of 

is wiſe ier in the county of Middleſex; by which writ his 1aid Habeas | 
of iWM:jclty commanded the bailiff of the liberty aforeſaid, *that 1 il 
the fai 1h0uld have here before his Majeſty's juſtices at Veſtminſter 


berty 0 
enry au 
t bein 


brefaid, on Saturday next after the purification of the Bleſſed (P“ 208) 
gin Mary, then next enſuing, the body of the ſaid Richard qc, c., 
ckens, detained in his ſaid Majeſty's priſon under the cuſtody pur. 


cover! the ſaid bailiff, together with the day and cauſe of his 
the feng taken and detained, by whatſoever name the ſaid Nich- 
the ſi g mould be thereto reputed, to do and receive that which 
1illings W's court thould then and there confider of in that particular, 
ed, had that the ſaid bailiff ſhould have thera that writ; which 
of ten , afterwards and before the ſaid eſcape, is ſuppoſed to 


to whichWWwe been permitted, (namely) on the twenty-ſeventh day of Delivery of 


F all th feruary, in the eighth year aforeſaid, was delivered to the ſaid the writ to 
aid an, then and now bailiff of. the ſaid liberty, at Leeds a- the ſhaft 
ty of M relaid, to be executed in due form of law: By virtue of 27 Jan, by 
ary leg c faid writ he the faid V illiam afterwards, and before inch brit 
id vith ccturn thereof, (namely) on the third day of February, in he had the 
| and th c eighth year aforeſaid, at Leeds aforeſaid, took the body of ef tie 
nty- ria ſaid Richard out of his ſaid Majeſty's prifon and gaol of \efenJant 

Jovereig * liberty aforeſaid, and carried him from the ſaid priſon, ho 7 
ary, f der the cuſtody of the ſaid William, the uſual and nigheſt h- Ran! 

leceate % miner aforeſaid, and had him here at the return of Ihe return 
by vii aforcſaid, according to the tenor of that writ, and of e 

meuope de a return to this court in a ſchedule annexed to the ſaid aufe af tis 
l, e the day and cauſe of taking and retaining the ſaid nent. 


hacker! Richard 


| 


—— — ———— —_ a — 
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Debt. 


Richard, in the manner following; (that is to ſay) that befor 

the arrival of the ſaid writ, the ſaid Richard was taken within 

the liberty aforeſaid, and detained in his ſaid Majeſty's priſon 

under the cuſtody of the ſaid William, by virtue of the ſaid 

warrant mentioned in the declaration aforeſaid, for the debt 

and damages aforeſaid, ſpecified in the ſame declaration; and 

that this was the only cauſe of the ſaid Richard's being taken 

and detained in priſon and in cuſtody as aforeſaid, which to- 

3 with the body of the ſaid Richard he had ready at the 

ay and place mentioned in the ſaid writ of Habeas Corpus, ac. 

cording to the tenour of that writ; and thereupon the fail 

The com- Richard was then (to wit) at the return of the ſaid writ, com- 
N mitted by this court to his Majeſty's priſon of the Fleet, on the 
the prifon occaſion aforeſaid, there to remain until, &c. as by the record 
ofthe Fleet. of the ſaid writ, and the return thereof, and the fig commit- 
- ment of (his court now remaining here in this court, it doth 

more fully and at large appear; which ſaid taking of the ſaid i * 

| Richard out of the priſon and gaol, as aforeſaid, and carrying * 
e mg the ſaid Richard from the ſaid riſon to A ſiminſter aforeſaid, th 
thefune done for the reaſon aforeſaid; is the ſame eſcape, or his thei ® 
eſcape, ſaid William's permitting the ſaid Richard to eſcape out of they 
cuſtody of the ſaid Villiam, and to go at large, whereof th 1 
ſaid Henry and Hannah do now, as above, complain againſt hin '" 

and this hs is ready to verify; whereupon he prays judgment th 

whether the faid Henry and Hannah ought to have their ſal © 

action againſt him, Sc. - | 

Replicati- And they the ſaid Henry and Hannah his wiſe, proteſting - 
on proteli- that the ſaid writ of Habeas Corpus, above mentioned in tay ** 
ing that plea of the faid Villiam, was not delivered to the ſaid / ot] 
the wr.t of hefore the ſaid time of the eſcape aforeſaid, in the ſaid deck by 


— 
— 


8 ration of the ſaid Henry and Hannah above mentioned to ha- o 
was not been 3 as che ſaid William hath alledged in his f 
(P* 209) aforeſaid, do alledge or their *replication to the plea of t = 

l 


tendant 

. the 
eSlcape. n 8 
That the reign of his 
20th. of 


Ce; 


i 


Debt. 


# Majeſty's juſtices here, (to wit) at Weftminfler aforeſaid, on 

in Saturday next after the octave of St. Hillary next enſuing, be- Ret. Oct. 
ing the twenty third day of. January, in the eighth year of the Hill. 

10 ein of his preſent Majeſty ; that they the ſaid Majeſty's juſ- 

* tices of the court of common pleas, here viewing the caſe, 

ky might do what of right and according'to the law * cuſtom of 

* this kingdom of England, was to be done in this particular; 

ind that the ſaid bailiff ſhould have there at the ſame time that That it 


to- . hick writ afi | ; 
the mit; which Writ 4 terwards and before the return thereof, (to was deli- 
** vit) on the ninth day of December, in the eighth year aforeſaid, vered to 

Pf at Leeds aforeſaid, was delivered to the id Willam, being 2 


bn. then bailiff of the liberty aforeſaid, to be executed in due form 

* of law; but the ſaid William, at the return of the writ aforeſaid, Phar abe 
Os did nothing thereupon : nevertheleſs, he by colour and under the return 
um. bictence of that writ, after the return thereof, (to wit) on the "wn 
ache bird day of February, in the eighth year aforeſaid, at Leeds PRES — 
fald aforeſaid, without any other writ, precept or authority, and ſaid R. D. 
rrying againſt the will of the ſaid Henry and Hannah his wife, took by colour 
a the body of the ſaid Rickard out of his ſaid Majeſty's priſon d that 

ic the d gaol of the liberty aforeſaid, and carried him from the ſaid Weng, _ and 
of the priſoa to Weſtminſter aforeſaid, under the cuſtody of the ſaid 28 
of th William, and had him there on the ſixth day of February, Weſtmin- 


in the eighth year aforeſaid ; and the ſaid Richard being ſo ter, Feb. 


ſt him; 
loment there afterwards, ( namely on the ſixth day of February, in the x and the 
© (a eighth year aforeſaid, and not before; the ſaid writ of Habeas ang; ns 


Girpus, above ſpecified in the ſaid William's plea, was ſued out &. the 
of the court of common pleas, and delivered to the ſaid il. Habeas 


otefiing h 

in M an, by fraud and contrivance between the ſaid William and Corpus 
ill offi cher perſons unknown to the ſaid Henry and Hannah his wife; . 
4 decal 27. u ich ſaid writ his ſaid Majeſty did command the faid — y — 
to hay bailiff of the liberty aforeſaid, in ſuch manner and form as the out — 
his ple lad William hath above alledged in his ſaid plea: by virtue of livered to 
ia of U which faid laſt mentioned writ of Habeas Corpus, he the ſaid the defen- 
om wel em afterwards, on the ſame fixth day of February, bein ; os po 
- alledpe the ſaid Saturday next aſter the morrow of the purification © That 3 


the bleſſed Virgin Mary, carried the body of the ſaid Richard virtue of 
ino his ſaid Majeſty s court of common pleas, and then and the laſt 
there had him in the ſaid court, and made a return to the ſaid wan. os 
court, in a ſchedule annexed to the ſaid laſt mentioned Habeas Cor 


that 0 
al of th 
of Habe 


, comm" 


he bail Crus, of the day and cauſe of the ſaid / ichard's being t the ſai 

by whi oy detained, as the ſaid William hath above ſet „forth ny (2 10 

liberty bes, as aforeſaid; and thereupon the ſaid Richard afterwards ID. was 

e the bo > the ſaid fixth day of February, in the eighth year aforeſaid carried to 

ſoevet, "x being the day of the return of the ſaid laſt mentioned gin 

dy of | _ Corpus, was by his ſaid Majeſty's court of common pleas — 2 

and a re committed to his ſaid Majeſty's priſon of the Fleet, on the of Feb. and 

ore his! ſecaſion aforeſaid, there 10 remain until, &c. as the ſaid William thercupon 
Majdk Vox. II. 8 3 committed 

to tne 


Fleet; 


* 


Debt. 


and tra- hath above alledged: without that, that the ſaid V. by virtue 
PEW ns of the ſaid writ of Habeas Corpus above mentioned in the faih 
DE DT plea, took the body of the ſaid Richard ont of his ſaid 
of priſon, Majeſty's priſon and gaol of the liberty aforefaid, and carried 
and ce rr ed him from the ſaid priſon to Weſtminſter aforeſaid, as the ſaid 
to Welt- 777;}}:am hath alſo above alledged in his plea ; and this the ſaid 
Ry Henry and Hannah his wife are ready to verify; whereupon 
the Habeas they pray judgment, and their ſaid debt, together with their 
Corpus in damages, occaſioned by detaining the ſame, to be awarded to 
the defen- them, c. | 
1 And the ſaid William rejoins, that the ſaid replication of the 
ee ſaid Henry and Hannah above pleaded, and the matter therein 
| contained, are in law inſufficient for the ſaid Henry and Hannah 
to maintain their ſaid action againſt the ſaid William, and that 
he is under no neceſſity, nor in any wiſe bound by the law of 
the land to make anſwer to the ſaid replication, in the manner 
and form as the ſame is above pleaded ; and this he is ready to 
verify; whereupon, for want of a ſufficient replication of the 
ſaid Henry and Hannah in this 2 he the ſaid William 
prays judgment, and that the ſaid Henry and Hannah be pre- 
cluded from having their ſaid action againſt him, &c. and the 
ſaid William, according to the ſtatute in this caſe made and 
rovided, ſhews to this cout this reaſon for his demurrer in 
how, (viz.) that the ſaid traverſe is repugnant, and doth traverſe 
a matter that is not traverſable, Sc. 
"The Cafe, An excepticn was taken to this declaration, becauſe it was 
Lut, £32. not averred that the executors were within the age of ſeventeen 
years,. but only generally that they were within age; but the 
exception was not allowed ; for the defendant, by his plea, 
had admitted the plaintiff's authority to bring the action; but 
however it may be perceived I have altered the precedent in that 
particular, | 
But the chief exception was, that the traverſe by the plaintiff 
in his declaration was matter of law, and therefore ill; and 
that was the opinion of the chief juſtice ; but the three other 
judges being of another opinion, the plaintiff had his judg- 
ment. | 
(* 21 1) * Eaſter Term, I Annæ. Roll 566, 867. 
\Wintord. 
THORNTON againſt BETHEI. 


Lut. 504. Londun, MN. Hugh Bethel, late of Ryſe in Holgernefſe, in the 
N. L. 219. county of T, Eſq. Ribert Bloome, late of London atorefaid, 


merchant, Faſon Pinder, late of North-Perriby in the county ob 
the town ot King ſim upon Hull, merchant, and Simpſon Bridges, 
late of the town of King/ton upoy Hull, 10 the county of the 


ame 


ml, =» my & r we _ cn we. 


n the 
eſaid, 
ity ot 
idges. 
f the 


ſame 


Debt. 


fame town, merchant, were ſummoned to anfwer to Peter Debt for 
Thornton, in an action that they render to him eight hundred 8ool. upon 
pounds, which they,owe to and anjuflly detain from him, Ge. N 
and whereupon the ſaid Milliam, by Peter Allington his attorney; Adel — | 
declares, that whereas 'by an indenture of charter-party of ment. a 
affreigktment, made at London aforeſaid, in the pariſh of the 

bleſſed Mary of the arches, in the ward of Cheap, on the four- 

teenth day of February,' in the year of our Lord one thouſand The char- 
fix hundred ninety- eight, executed between Peter T hornion, by ter party 
the name of Peter Thornton, of the town of King flon u Hull made the 
mariner, maſter of the ou pink or veſſel, called the Hopewell _ 
of Hull, burden one hundred and ten ton | dead-weight, or OT 
thereabouts, then in the river Hull, of the one part, he 

fad Hugh, Robert, Faſon and Simpſon, by the names of the 

ſeveral perſons, whole names are ſubſcribed, and their ſeals \ 
fixed to one part of the ſaid charter · party, ſealed with the ſeals 

of the ſaid Hugh, Robert, Faſon and Simpſon, and to which 

other part the names of Hugh, Robert, Faſin and Simpſon are 

ſubſcribed, and their ſeals Fxed, he the 1100 Peter brings into 

* 2 the date whereof is the ſame day and ms, he the 
ad Peter ous and demiſed the ſaid pink to freightment to —_— | 


them the laid Hugh, Robert, Jaſon and Simpſon, by the names tiff grant- 


| of them the ſaid merchants ſubſcribing thereto ; and that they ed and de- 


in like manner hired the ſame from the ſaid maſter fo lng 2006 50 
voyage, to be made by the grace of God, as Pr woedirng 8 A 
the laid maſter for himſelf, his executors and r eee * 
covenanted, promiſed, and agreed and with every of them the wading i 
ſaid merchants ſubſcribing to the ſaid charter- party, and their 87 
reſpective executors and Me; that he the ſaid maſter, and Pfad pe. 
+ crew, after the date of the ſaid charter-party, as ſoon as the when he 
aid maſter ſhould find it convenient, would ſet fail with her 22 | 
intended loading of coals, in ſome part of the *g coaſt; ent, would 
where he ſhould think it convenient to deliver the ſaid coals | ſer (ail 
*. they being delivered, would depart from thence with the 7 _ 
aid ink or veſſel, with the firſt and next conveniency, and N 4 
bo directly, as wind and weather permit, ſail to Sligo in — - 
** or fo near thereto as the ſaid veſſel could ſafely arrive, them At 
would there load, receive, and take on board of her all ſore part 
* 0 free goods and merchandizes, as the ſaid merchants ſub- 22 
5 ing to the ſaid charter-party, their factors or aſſigns, ſhould —_— 
wy e to load and put on board her, not exceeding ſo much as then ſer ſail 
my reaſonably ſlow and carry in her, over and above her 5e Sligo in 
wo e; apparel and furniture, and five ton allowed to the ſaid Lreland, 
— SID company for their privilege; *and the ſaid pink or 780 _— 
— eing ſo laden, or otherwiſe Apache by chem the ſaid 82 
chants ſubſeribing to the ſaid charter- party, their factors or deſen- 
Uns, aceording to ſuch order as he the ſaid maſter ſhould dant's 


8 2 there merchan- 
N 7 daes . 


Debt. 


there receive from the ſai 
1 n the ſaid merchants 1 ribi 
an 7B, e ee factors or aſſigns, 4 — d oe the ſaid 
= 82 to e AG n permit, ſail into ſuch r as 
fuch, port thereto, as the ſaid pi , 90 the coaſt of America, or * 
foundland there ſtay to 3 ace p _ could ſafely n a — 
as the de. f ng wo the Kid * yy 2 merchants ng 
fondant _ goods and merchandizes a3 ors or afligns, 
l 5 z 2 e ee e —_— be loaded for t = ma 
then — her bee e ger Pata ms after the 8 
VV ve, and take on board h 
goods. ſubſcribi goods and merchandizes, as they e e 
d ribing to th . 7 cy the ſaid 
3 ſhould load her ning bs: arter- party, their factors 2 
board what ſhe could 8 put on board her, not pas ) 
dene ber tackle, appar and nit, ad fre 10 lll bor 
e dc- ſaid maſter and iture, and five ton all 
fendants; veſſel being ſa loaden, or < aforeſaid ; and the faid pink a 
_ meren dubter bing an dhe Lad een by them the 
ors or aſſigns, accordi aid charter-party, their f. 
nal? e wad rding to ſuch order as he th C ic maſter 
Fr eive from Se Gd e aid maſter 
!... facto or figs, hold dy 
n er W . | , Ire 
eee port or ports, or ſo bre ze age Gal and return into wy 
in Spain, ſafely arrive in Spain, Portu 5 , 3 Gee ene e- 
Portugal, ſnould be ordered by the ald or France, to which of them ſhe 
wo 5 N re their factors or . * 1 
70 le- unlade and deliv | , ns, and ſhould there ſt 
- Ow f charter- party, RENE . merchants ſubſcribin ds 0 
rect, | chandizes as ſhould be b 3 all ſuch 1 and mer- 
rr there that then immediately 54 e ee in Newfoundland; and 
euer 1 reload, receive, and take on 3 elivery of her loading ſhould 
2 merchaudizes, as the ſaid oard her, all ſuch free goods and 
3 d chartei- party, their factors merchants ſubſcribing to the ſaid 
others ; board her, not exceedin rad Dien, thould load of put os 
| flow in her, over and Fo what ſhe could reaſonably carry and 
and five ton being al ove her tackle, apparel and ; 
ry Rte ing allowed to the ſai PP and furniture, 
as aforeſaid ; and the ſaid pi e ſaid maſter and his compan 
otherwiſe diſpatched bo yy eb Gong e 0 
ſaid chaner. pariy. ea 17 aid merchants ſubſcribing to the 
Ss to ſich order, as he the dee _ afliens, ſhe ſhould according 
ſai! toll the ſaid merchants ſubſeribi NE ſhould there receive from 
on, Rall. factors or aſligns, direct! ibing to the ſaid charter- party, their 
don, Hull, return and come back to J. as wind and weather would permit. 
„ -ndon, Hull or Neweaftle to un! d 
ee, e merchants ſubſeri bi : 8 eee 
dants i- their factors or atho ing to the 1aid charter- r 
8 ft: gns, ſhould ord . prep 
eee at the place of her diſch er and direct. and ſhould 
ag amd chants ſubſcribing to the faid ch eee e 
: u * al ſuch goods and ee eee their factors or 
e Ge- WI em, : ; 4 5 
——— in the places aſoreſaid, called 3 
ran, 


— — — 
. 


02 


Debt. 
France, as aforeſaid, and ſo upon ſuch. her diſcharge to A cove- 
compleat her intended voyage, (the perils of the ſeas, —_ ef 
and the reſtraint of princes and rulers excepted :) And r :!“ 
#{urther the ſaid maſter covenanted and warranted that the ſaid e ſhip 
pink 01 veſſel, at the time of her departure from and out of houid be 
the port of Hull, ſhould be well and ſufficiently tackled, well tack- 
manned, and furniſhed with a boat, and all things requiſite ed, &e. 
for the voyage of ſuch pink; and they the faid merchants ſub- (P“ 213) 
{cribing the ſaid charter-party for themſelves, their executors je defen- 
and adminiftrators, covenanted and agreed with the ſaid Peter dants cove- 
Thornton, the maſter, his executors and aſſigns, by the ſaid vant to 
charter-party, that they the ſaid merchants fubſcribing the 3 
faid charter party, their executors and adminiſtrators, factors or difpateh 
aſſigns, would not only from time to time load, unload and the ſhip t> 
diſpatch the ſaid pink or veſſel, at all and every the port and de ſai 
ports, and place and places before mentioned and expreſſed, Porr, and 
according to the true intent and purport of the faid charter- „ AN 
party, but would alſo well and truly pay, or cauſe to be paid to 1 4 
the ſaid maſter, his executors, adminiſtrators or afligns, the month. 
full, whole, and juſt ſum of fifty pounds ſterling per month; Ihe leve- 
which ſaid monthly payment ſhould commence ; 95 the firſt al timesof 
day in which the ſaid pink or veſſel, after the date of the faid ment. 
charter-party, ſhould Ls to break ground in or upon the 
weſtern coaſt, where the ſaid maſter ſhould think fit to deliver 
his coals, as aforeſaid, and ſhould run on and continue until 
the laſt day of the diſcharge of the ſaid pink or veſſel, at any 
of the ſaid ports called London, Hull or Newcaſtle, to which 
ſhe ſhould be ordered to be unloaden at the end of the ſaid in- 
tended voyage, in the manner and form following ; that is to 
ſay, before the departure out of the port of Sligo in Jreland, 
one month's pay thereof either in money, according to the 
——_— or 1n merchandizable goods, at a current rate; and 
allo before her departure out of the port in Newfound and, one 
month's pay more in merchandizable fiſh, at the current rate; 
and alſo before her departure out of Spam, P:rtugal or France, 
one month's pay in ſterling money ; and all the reſidue of the 
laid monthly payments in ſterling-money for every month, 
mould be > to the ſaid Peter Thornton, the maſter, his execu- 
tors or aſhgns, at the port of diſcharge from her ſaid intended 
yage, whether at London, Hull or Newcaſtle, within the term 
or ſpace of two months then next following, after ſuch her diſ- 
charge there ; together with two third parts of the port-charges, 
Wit — and average, re and to the true per- 
ormance of every thing in the ſaid charter- party, on the part The pla; 
of the ſaid maſter, or his aſſigns, to be — ; he the Kid ald 
Fer firmly, by the ſaid charter-party, obliged himſelf, his“ Wants 
executors and adminiftrators, and his ſaid veſſel, together Pindt 


vith all the furniture and freight to the ſaid merchants ſub- na" il 


ſcribing 


the per for- 
mance, 


(P* 214) that the ſaid Peter, with his company, in “that particular ſuf- 


Averment ! a 5 
of perfor- intended voyage, as ſoon as it was convenient after making the 


mance of ſaid charter-party, (namely) on the twenty-eighth day of 


every 
thing on 
is part. 


Debt. 


ſcribing the ſaid charter-party, their executors and affigns, in 
the penal ſum of eight hundred pounds ſterling, and to the 
true performance of every thing in the ſaid charter party, on 
the part of the ſaid merchants ſubſcribing the ſaid charter- 
party, or their aſſigns, to be performed, they the ſaid mer- 
chants, by the ſaid charter-party, firmly obliged themſelves, 
their executors and adminiſtrators, and the goods, as afore- 
ſaid, intended to be loaden, to the ſaid maſter, his executor 
and aſſigns, in the like penal ſum of eight hundred pounds 
ſterling, as by the ſaid charter. party it doth and may. more 
fully and at large appear; and the ſaid Heier, in fact declares, 


ficient to navigate and govern the ſaid pink or veſſel in her 


March, in the year of our Lord one thouſand fix hundred 


ninety-nine, ſet ſail with the ſaid pink or veſſel, and her in- 

tended freight of coals, from the ſaid river of Hull in the 

town of Kingſton upon Hull, towards the weſtern coaſt ; and 

afterwards, (namely) on the twelfth day of April, in the year a 
laſt above-mentioned, arrived at the weſtern coaſt in the coun- t 
ty of Devon, with the pink or veſſel, and coals aforeſaid, and i 
there diſcharged the pink of her ſaid coals; and afterwards (to 9 
wit) on the twenty-ſeventh of the ſame month of April, in the re 
year laſt above mentioned, ſhe then broke ground, and he with m 
the firſt and next conveniency then next following, departed la 
from thence with the pink or veſſel, and the company aforeſaid, 01 
and directly as wind and weather did permit, failed with the ch 


pink or veſſel, and company aforeſaid, towards Sligo afore- p 
faid ; and afterwards, (to wit) on the twenty-third day of May, e 
in the year laſt above mentioned, he the ſaid Peter Thornton as 


arrived with the ſaid pink or veſſel and company, at Sligo afore- 11 
ſaid in Jreland, in parts beyond the ſeas; and immediately Wl ' 
thereupon re- loaded, received, and took on board the ſaid pink WM ce 
or veſſel, according to the covenant aforeſaid, in that particu Af 


lar, all ſuch free goods and merchandizes, as the ſaid merchants ur 
ſubſcribing the Fad charter-party, their factors or affigns, Wi '" 
there thought fit to load and put on board the pink or veſſel Bil e 
aforeſaid; and the pink or vellel being ſo loaden, he the faid ſpe 
Peter according to the orders which he received at Sligo afore- un 
laid, from the ſaid merchants, departed with the pink or veſſel i 4 
and company aforeſaid, from- S/go aforeſaid, on the eighteenth dur 
day of June, in the year laſt above-mentioned; and from E Ad 
thence directly, as wind and weather did permit, ſet ail to- lt 
wards Carbonear in Newfoundland aforeſaid, upon the coalt of WAN 0rd, 
America aforeſaid, and arrived at that port beyond ſea after thy, 
wards, (io wit) on the ninth day of Angi, in the year 5 abo 
ä nn 3 abou 


rn 
afore- 
ately 
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articu- 
chants 
ffigns, 
r veſſel 
le ſaid 
; afore- 
1 veſſel 
hteenth 


4 from 
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\ after- 
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Debt. 


above-mentioned, and ſtaid there until he there unloaded and 
delivered out of the ſaid pink or veſſel to the ſaid merchants 
ſubſcribing the ſaid charter-party, their factors or aſſigns, the 
oods or merchandizes fo, as aforeſaid, loaden, received, and 
taken on board the ſaid pink or veſſel at S/go aforeſaid ; and 
immediately after the ſaid diſcharge and delivery of the goods 
and merchandizes, he the ſaid Peter, at the port of a 
aforeſaid, re- loaded, received into, and took on board the 
ſaid pink or veſſel, according to the covenant aforeſaid, in that 
rticular, all ſuch free goods and merchandizes, as the ſaid 
merchants ſubſcribing the ſaid charter-party, put cr ſent to be 
ut on board the ſaid pink or veſſel; and the ſaid pink or 
veſſel being ſo laden, he the ſaid Peter, according to the orders 
there given by the ſaid merchants ſubſcribing the ſaid charter- 
party to the ſaid Peter, and by him there received, directly as 
wind and weather would permit, ſet ſail with the ſaid pink or 
veſſel, loaden as aforeſaid, from thence toward the port of 
Cadiz in Spain aforeſaid; and afterwards, (namely) on the 
twenty-firſt day of October, in the year laſt above mentioned, 
arrived at that port beyond the ſeas, and ftaid there until he 
there diſchar 4 and delivered to the ſaid merchants ſubſcrib- 

ing the ſaid: 
goods and merchandizes ſo, as aforeſaid, loaden, taken, and 
received on board at the port of Carbonear aforeſaid ; and im- 
mediately after ſuch diſcharge, according to the covenant afore- 
ſaid in that particular, there reloaded, received into, and took 
on board the ſaid pink or veſſel, all ſuch free goods and mer- 
chandizes, as the ſaid merchants ſubſcribing the ſaid charter- 
party their factors or aſſigns, put or ſent to be put on board 
er; and the ſaid pink or veſſel loaden as fore Rid. directly, 
2s wind and weather would permit, ſet fail towards the port of 
tirgfim upon Hull, in the county of the town of King/t:n 
vin Hull aforeſaid, to be diſcharged as they the ſaid merchants, 
their ſaid factors or aſſigns, ſhould order and direct; and 
aterwards, and before the day of ſuing out of the ſaid original 
writ of the ſaid Peter, (namely) on the fiſteenth day of March, 
in the year laſt above mentioned, he arrived there with the pink 
ot veſſel aforeſaid ; and the goods and merchandizes laſt above 
ſpecified, to be diſcharged in the ſaid port, and there remained 
until he the ſaid Peter, afterwards, {0 on the thirtieth 
Gay of March, in the year of our Lord oue, thouſand fix 
aundred and ſeventy, unloaded the pink or veſſel aforeſaid, 
ad then and there delivered all the goods and merchandizes 
above mentioned, ta the ſaid CT according to their 
order and direction, then and there given to the ſaid Feser; and 
us the ſaid Peter, at the day and year, and at the place laſt 
wore mentioned, finiſhed his intended voyage according 2 
. » 8 


{ 


*charter-party, their factors or aſſigns, all the (P“ 215) 


Debt. 


Averment the form and effect of the charter - party aforeſaid; and the 
that there ſaid Peter further declares, that afterwards he the ſaid Prter had 
were ten ſo, as aforeſaid, arrived with the pink or veſſel aforeſaid, and 
_— © before the voyage was ended, as aforeſaid, ten months and 

P . 
fince the more were elapſed; and ſuggeſting, by way of proteſtation, 
firſt break- that the ſaid Hugh, Robert, Jaſon and Simpſon, have not per. 
ing ground formed any thing in the {aid charter-party an their parts to be 
in the _ rformed and fulfilled ; the ſaid Peter in fact avers, that the 
Os aid Hugh, Robert, Faſon and Simpſon have not, nor hath either 
of the yoy- of them paid or cauſed to be paid, either in monies, according 
age. to the exchanye, or in merchandizable goods, at a current 

Breach. rate, to the ſaid Peter, the fifty pounds, as aforeſaid, apreed 

to be paid before the veſſel departed from Sligo aforeſaid, and 
the port of Szgo aforeſaid, or at any time afterwards, whereby 
an action accrued to the {aid Nier, to require and have from 
the ſaid Hugh, Robert, Faſon and Simpſon, the ſaid eight 
hundred pounds: Nevertheleſs the ſaid Hugh, Robert, Faſon, and 
Simpſon, (although often requeſted) have not, or hath either cf 
them paid the ſaid eight hundred pounds to the ſaid Peter; but 
altogether have and ſtill do refuſe to pay the ſame, to the da- 
mage of the ſaid Peter twenty pounds; and therefore hie brings 
this ſuit, and hath good proof of the premiſſes when the court 
will conſider thereof. 

This declaration was peruſed and approved of by Sir Edu 
Nerthey, then attorney general, and three ſerjeants; and the 
defendant took iſſue thereupon, . 


winfrga *Paſch. 13 W. 3. Imparlance Roll 445. Iſſue Roll 67). 
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n WeEnTwoRTH againſt Squis. 


Lut. 640. Middleſex, fl. Arnold Squib, late of the pariſh of St. 
N. I. 18, Andrew's, Holb ern, in the county aforeſaid, gent. otherwiſe 
woke called, &c. was ſummoned to anſwer to Henry Wentwcrt, 
gent. in an action that he render to him two hundred and two 
pounds ten ſhillings, which he unjuſtly detains from him, G. 
And whereupon the ſaid Henry, by William e his at- 


Ju, in the third year of the reign of our Sovereign Lott 
Declarati- Jumes the Second, King of England, Sc. at Weſtminſter in 
on upon a the county of Middleſex, by his writing obligatory acknow- 


pounds, part of the ſaid two hundred and two 295g ten 
upon a ſhillings, to be paid to the ſaid Henry, whenever 


* oneiont, Arnold ſhould be thereto required; and whereas the faid Hm 


torney, declares, That the ſaid Arnc/d, on the eighth day of 


ledged himſelf to be bound to the ſaid Henry in one hundred 
e the faid 


non pleas, 7Y afterwards, (namely) in Eaſter term, in the renth year by 


Debt. 


jen of his preſent Majeſty, in his ſaid Majeſty's court of 
_— Pleas, Skis Ny Gere Treby, Knit. — his brethren, 
then his ſaid Majeſty's Juſtices of his ſaid Majeſty's court of 
Common Pleas, here, (to wit) at Vſiminſter in the ſaid county 
of Middhe/ex, by the name of Henry Wentworth, gent. by the 
udgmeut of the ſame court recovered againſt the ſaid Arnold, 
by the name of Arnold Sqwib, late of London, * otherwiſe 
called, Sc. as well a debt of one hundred pounds, as alſo fifty 
ſhillings reſidue of the ſaid two hundred and two pounds ten 
ſhillings; which in this ſame court, (to wit) at We/ftminſter 
aforeſaid, were awarded to the ſaid Henry for his damages 
which he bad ſuſtained, by reaſon of detaining the ſaid debt, 
whereof he is convicted, as by the record and proceedings 
thereof remaining in this court, (to wit) at W:/minſter afore- 
ſaid, it doth more fully appear; which judgment now remains 
in its full ſorce, virtue and effect, not reverſed, annulled or 
ſatisfied ; and the ſaid Henry hath had no execution of the ſaid 
judgment; whereby an action accrued to the ſaid Henry, to 
require and have of the ſaid Arnold the ſaid one hundred and 
two pounds ten thillings, reſidue of the ſaid two hundred and 
two pounds ten ſhillings : Nevertheleſs the ſaid Arnold, altho* 
often required, hath not paid the ſaid two hundred and two 
pounds ten ſhillings to the ſaid Henry, but hitherto hath and 
ſill doth refuſe to pay the ſame ; whereupon the ſaid Henry 
declares he is injured and endamaged to the value of fifty 
pounds; and therefore he brings his ſuit, and hath good proof 
of the premiſſes when the court will confider thereof; and he 
brings — into this court the ſaid writing obligatory, which 
teſtifies the ſaid debt in the manner aforeſaid ; the date where- 
of 1s the day and year firſt above mentioned. 


A ſpecial plea 19 a bend fer the perfermance of an award. 


And the ſaid John, by ,Fohn Satwins his attorney, comes and 
defends the force and injury when, Sc. and craves Oyer of 
the ſaid bond, and it is read to him ; he likewiſe craves Oyer 
of the ſaid bond, and it is likewiſe read to him in theſe 
words; The condition of this obligation is ſuch, that if the 
above-bounden Jahn Kingsford, his heirs, executors or admi- 
wſrators, and every of them, ſhall and do from time to time, 
nd at all times hereafter, well and truly ſtand unto, obev, 
obſerve, fulfil and keep the award, arbitrament, order, rule, 
judpment, final end and determination of David P:1hill of 
Oed in the county of Kent, Eſq. and Humphry Stiles of 
Betenham in the ſaid county, Efq. arbitrators, indifferently 
wominated and choſen by and between the ſaid n Kingsford, 


and 


(P* 217) 


i Lut, 858. 
N. L. 172. 


/ 


Debt. 
and the above-named William Lambert, to arbitrate, away 


order, rule judge and determine of all and all manner of x. 
tions, cauſe or cauſes of actions, ſuits, plaints, debts, duties, 
reckonings, accounts, controverſies, treſpaſſes and demang 
| whatſoever, had, moved or depending, or which might hay 
been had, moved or depending, by and between the ſaid pa- 
ties, or any of them, for any matter, cauſe or thing, from the 
beginning of the world until the day of the date hereof, which 
the ſaid arbitrators ſhall make and publiſh of or in the yr. 
miſſes in writing, under their hands and ſeals, or otherwiſe by 
word of mouth, at or before the twenty-ninth day of Septenbs 
next enſuing the date hereof, ready to be delivered unto the in: 
ſaid John ' Kingsford and William Lambert, or any of then, 
requiring the ſame; then this obligation to be void and cf 
none effect, or elſe to remain in full force and virtue; which e 
being read and heard, the faid Fohn pleads, that the (aid WW: © 
William ought not to have or maintain his ſaid action againk 
him; becauſe he pleads that the ſaid arbitrators made no ſuch 
award, order, rule, judgment, final end or determination i 
writing, under their hands and ſeals, or otherwiſe by word of 
mouth, of and upon the premiſſes above ſpecified in the ſaid en 
condition, at and before the twenty-ninth day of September, in 
the condition aforeſaid above mentioned ; and this he is ready 
to verify; wherefore he prays judgment, whether the faid 
William ought to have or maintain his ſaid action thereof ems 
againſt him, &c. 
Replica= And the ſaid William replies that he, (notwithſtanding any 
tion ſetting thing alledged by the ſaid John in his ſaid plea, ought not to 
3 be precluded from having his ſaid action thereupon againſt the 
W John; becauſe he avers, that after the ſaid bond was 
made, and before the ſaid twenty-ninth day of Septembr, 
(namely) on the twenty-ſixch day of the ſame month of S- 
ſember, in the tenth year aforeſaid, at London aforeſaid, in the 
ſaid pariſh and ward, the ſaid arbicrators undertook the charge 
of the award, order, rule, judgment, and final end and deter 
mination aforeſaid, of — concerning the premiſſes ſpecified 
in the condition aforeſaid ; and then and there made and pub- 
(P* 218) liſhed their award in writing, indented under their *hands ans 
ſeals, of and upon the premiſſes mentioned in the ſaid con- 
dition between the ſaid parties, ready then and there to be de- 
livered to them, or ſuch of them as ſhould require the ſame ; one 
part whereof ſealed with the ſeals of the ſaid Humphry and 
David, the ſaid William brings here into this court; the date 
whereof is the ſame day and year, the ſaid arbitrators did 
award, order and adjudge between the ſaid William and John, 
in the manner and form following; that is to ſay, that he tht 
faid J. A. his executors, adminiſtrators and aſſigns, * 
| * 


Debt. 


v1 and truly pay, or cauſe to be paid to the ſaid V. L. his 
recutors, adminiſtrators and affigns, the full and juſt ſum 
f jx1y-fix pounds ſix ſlillings of lawful money of England, 
tor upon the twenty-ſecond day of October then next enſuing, 
een the hours of ten and twelve in the forenoon of the 
ne day, in or at a houſe then the dwelling-houſe of the ſaid 
Lin Sennock in the county of Kent, in full ſatisfaction of all 
its, coſls at law, dues, claims and demands whatſoever, which he 
e aid V. L. had or might have, for any matter, cauſe or thing 
hatſoever againſt the Lid J K. from the beginning of the 
orld until the eleventh day of Auguſl then laſt paſt, and the 
ine of entering into the ſaid bonds of arbitration; and alſo 
he ſaid arbitrators did award, that he the ſaid V. L. at and 
pon the ſaid twenty-ſecond day of October then next follow- 
xv, between the ſame hours of ten and twelve of the ſame day, 
2 or at the ſaid dwelling-houſe of the ſaid . L. ſhould well 
d truly pay to the ſaid N K. the full ſum of two ſhillings of 
ful money of England, in full ſatisfaction of all dues and 
:mands whatever, which he the ſaid J. X. had or might have 
ginſt the ſaid V. L. for any matter, cauſe or thing whatſoever, 
rom the beginning of the world until the eleventh day of 
110 ]. then Taft paſt, and the time of their entering into the 


id arbitration ; and alſo the ſaid arbitrators did order, ad- 
udze and determine that after payment of the ſaid ſeveral 
ums of money, as aforeſaid, * by the ſaid arbitrators 


obe paid; that they the ſaid BY. L. and , K. reſpectively 
ad mitually, ſhould give general releaſes of all actions, cauſes 
actions, ſuits, debts, accounts, controverſies and demands 
batſoever, ſubmitted to the award of the ſaid arbitrators, as 
n the ſaid written award it is more fully contained; which ſaid 
ward, order, rule, judgment, and final end and determina- 
jon after the ſaid arbitration-bond was made, and before the 
id twenty-ninth day of September, in the tenth year aforeſaid, 
to wit) on the twenty-fixth day of the ſame month of Sep- 
mber, at London aforeſaid, in the ſaid pariſh and ward, was 
tady to be delivered to the ſaid V. L. and J. K. under the 
lands and ſeals of the ſaid arbitrators, according to the form 
id effect of the condition aforeſaid ; and the ſaid . avers, 
hat the ſaid J. X. hath not paid, or cauſed to be paid to the 
ud, the faid fixty-fix pounds fix ſhillings, at or upon the 
ad twenty- ſecond day of Ockober, which he ought upon that 
lay to have paid him, according to the form and effect of the 
id award; and this he is ready to verify; whereupon he 
ys judgment, and his ſaid. debt, together with his da- 
lanes, occafioned by his detaining the ſame, to be 
nuded to him, &c. 7 


Nele; 


Debt. 


(P* 219) *Note; To this replication there was a demurrer and a f 

Lut. 560, in demurrer; and an exception taken that it was not ell:deed tha 

551. the award was made under the hands and ſeals of the urbinaum; 
but however, it was afterwards ſet forth that the award was 
to be delivered under their hands and ſeals , and therefore it ud 
ſufficient , but hatever you may percerve I have allered the precedes, 
and as 1 apprehend it ought to be. 


2 Saund. Hill. 22 & 23 Car. 2. 0 | - 
127. 8 | 9 5 © 
Lev. 235 I iche 
Raym 187. Coppix againſt URN ARD. we 
1 Mod. 15. | 

1 Sid. 428 


455. ” Suffolk, fl. Thomas Coppin complains of William Hurra 
2 Keb. 562, Gent. being in the cuſtody of the marſhal of the mar/balſea of 
619. our ſovereign Lord the King, before the King himſelf, in an 
nn) action that he render to him nine pounds of lawtul money of 
don an England, which he owes to and unjuſtly detains from him, fo 
65 500 this cauſe, that is to ſay, that whereas on the twelfth day df 
September, in the nineteenth year of the reign of our Sovereig 
Lord Charles the ſecond, now King of England, &c. cenau 
ſuits and controverſies had ariſen and been depending betweet 
the ſaid Thomas and William; for the pacifying which ſuits and 
controverſies they the ſaid Thomas 6 William, on the twelfi 
day of September, in the nineteenth year aforeſaid, at Hall 
worth in the county aforeſaid, ſubmitted themſelves to ftand te 
the award, order and judgment of William Carey, Gent. aud 
Edward Nelſon, Gent. arbitrators, indiffereutly choſen betwee 
them; ſo that the ſaid award ſhould be made by the ſaid abi 
trators of and concerning the premiſſes, before the laſt day o 
Michaelmas term then next TE if they could be able ſo u 
do; and if they ſhould not be able ſo to do, then to the awar 
and final determination of one Richard Cook, Eſq. indifferent 
choſen between the ſaid Thomas and William, ſo that fuck - 
award ſhould be made of and concerning the premiſſes, bet! 
the twentieth day of December then next enſuing ; and the fil 
Thomas in fact declares, rhat the ſaid William Carey and Wills 
Nel/n, before the laſt day of Michaelmas term then next enl 
ing the faid twelfth day of September, in the nineteenth y 
aforeſaid, made no award of and concerning the premiſſes Wl one 
whereof the ſaid Richard Cook having notice thereof, and takin 
upon himſelf the charge of the arbitrament aforeſaid, ate 
wards and before the twentieth day of December then next en 
ſuing, (to wit) on the tenth day of the ſaid month of Decenv 
at Hallefwcorth aforeſaid, in the ſaid county; he the ſaid N 
Ck awarded, ordered and adjudged between the ſaid T. and 
N. H. of and concerning the premiſſes, in the manner follos 

ing 


Debt. 
g (that is to ſay) that the faid . H. upon the twenty - fourth 

jy of December then next enſuing, ſhould pay to the ſaid 7. C. 

ine pounds, as well for monies due by the ſaid V. H. to 

we faid T. as for the expences and cofts of the ſaid 7. in 

4 about proſecuting ſeveral ſuits aforeſaid ;, and upon pay- 

it of the ſaid nine pounds, they the ſaid T. and W ſhould 

x each other. general acquittances, whereby an action accrued 

the ſaid T. to Narr and have of the faid V. H. che ſaid (P“ 220) 
ine pounds: nevertheleſs the ſaid . although often requeſt- 

| Sc. hath not paid the ſaid nine pounds to the ſaid T. but 
therto hath and ftill doth refuſe to pay the ſame, to the da- 
nge of the ſaid . ten pounds; and therefore he brings his 
uit, Gr. [ The Caſe, 
may be perceived that the declaration from whence this pre- 2 Saued. 

dnt was taken, was upon ax award where the arbitrators had til! . 

in an loft day of the term to make their award ; and the umpire had 

r ſame time to make his award, and the plaintiff had fet forth, 

i the arbitrators could not make their award before the laſt day of 

ichaelmas ferm; and that thereupon the umpire made the umpi- 

we; but the averment that the arbitrators could not make their 

urd was idle, unleſs the plaintiff had ſhruwn that one of them was 

u, or ſhew how they were diſabled. But Twiſden held the ſub- 

In as to the umpire was merely void. Judgment was given 

the defendant ;, therefore it may be perceived ] have made this 

dent otherwiſe, and made the time for the umpire to make his 

pard till the twentieth off December, for there could not be two 

uren juriſdilions at the ſame time. But ſee the caſes hereafter 


FEES Et 


ee title debt upon awards. 

1 arbi ; 

day NI, Tl. 4. B. who as well, &c. complains of C. D. An ache 
e ſo ing in the cuſtody of the marſhal of the mar/halſea of our of debt 


reign Lord the King, before the King himſelf, in an action Qui tara 


ferenuſß he render to our ſaid Sovereign Lord the King, and to the — 
at fac 4. who as well, &c. ſeventy pounds of lawtul money of „n.-reft- 


at Britain, which he owes to and unjuſtly detains from our dence. 
Sovereign Lord the King; and the ſaid A. who as well, 
for this cauſe, (that is to 25 that he the ſaid C. on the firſt 
! of April, in the fifth year of the reign of our ſaid Sove- 
n Lord the King, and continually ever fince for the ſpace 
"ne whole year then next enfuing, hath been and continued 
ſpiritual _ and beneficed ; (that is to ſay) he the ſaid 
during all that time, hath been and now is a vicar of che 
unge of the pariſh church of M. and therein beneficed ; 
that the ſaid C. for ſeven whole months together, concur- 
{£10 the year aforeſaid, to be compured from the firſt day 
in the ſame year, was not perſonally reſident or abid- 
a or — his vicarage aforeſaid, nor in, at or upon any - 
benefice of the ſaid C. but he the ſaid C. for the ſpace of 


ſeven 


T. and 
| follon 


ing 


Debt. 


ſeven months aforeſaid, voluntarily abſented kimſelf from ky 
faid vicarage; nor was he reſident upon his ſaid vicarape, c 
upon his any other benefice, againſt the form of the ſtatute in 


ſuch caſe made and pr 
ſaid 4. who as 2s; 
ſeventy pounds; (that is to ſay) ten pounds for every month 
that the ſaid C. had as aforeſaid been delinquent, _ the 
form of the ſtatute aforeſaid : nevertheleſs the ſaid C. although 
often requeſted, hath not paid to the ſaid A. the ſaid ſere 


ovided; whereby an action accrued to the 
Sc. to require and have of the ſaid C. 


pounds ; but hitherto altogether hath and ftill doth fuſe 
Pay the ſame ; whereupon he declares that he is injured and 


endamaged to the value of ten pounds; and therefore he bring 
his ſuit, and hath good proof of the premiſſes when the court 
will conſider thereof. | | | 


(P“ 221) * Pleas in the Exthequer-chamber at Weſtminſter, before Sir Petet 


Yiacita. 


The W cit 
ef error. 


.. 


Nate: 
That word 


is repeat 


ed ſhould be a party) che plaintiff or defen 


King, Ant. Chief Juſtice of the Commun Plas of an 
Sovereign Lord the King; Sir Thomas Bury, Kut. Chief Bara 
of the Exchequer of our ſaid Lord the King, of the degree of 
the Coi,; John Blencow, Kut. Robert |'racy, E.. and 
Robert Dormer, Eq. the three other judges of the Commun Plas 
of our ſaid Sovereign Lord the King; and alſo before Roben 
Price, X#/q. Sir James Montague, Kut. and Sir Francis 
Page, Ant. three utlier Barons of the Exchequer of our ſaid 
Sovereign Lord the King, of the degree of the Coif, on Monday 

| the twenty-ſeventh day of November, in the eighth year os 
reign of our Sovereign Lord George, now King of Great 
Britain, Sc. | 


Our Sovereign Lord the King hath commanded his beloved 

* and faithful Sir Fohn Pratt, Kat. chief juſtice of our {aid 
e Lord the King, aſſigned to hold pleas in the court 
of our ſaid Sovereign Lord the King, before the King hin- 
ſelf, his writ cloſe in theſe words ; (to wit, George by the 

66 2 of God, King of Great Britain, France and Vreland. 
defender of the faith, Sc. to our beloved and faithful Sir 
John Pratt, Knt. our chief juſtice, aſſigned to hold pleas 
* before us, greeting, whereas in the ſtatute made in the par 
* liament of the Lady Elizabeth, late Queen of England, held 
at Weſtminſter on the twenty-third day of November, in the 
„ twenty-ſeventh year of her reign, it was enacted by the 
authority of the ſame parliament, that where any judgment 
at any time then afterwards thould be given in the court 
of King's bench, in any ſuit or action of debt, dalinue, £19 
* nant, treſpaſs upon the caſe, efectment or treſpaſs, firſt com- 
« menced_ or * firſt to be commenced, except only where ve 
t againſt whom 
« 207 


«6 


Debt. 


ſuch judgment ſhould be given, might at his election ſa the 

e the court of chancery - ſpecial writ of act. 8 
« error, to be deviſed in the ſaid court of chancery, to be di- — 
« rected to the chief juſtice of the ſaid court of King's bench, 10 mo 

« ſor the time being, 2 him to cauſe the ſaid record, 

6 and all things concerning the 1aid judgments, to be brought 

« hefore the juſtices of the common bench, and the barons of 

« the exchequer, into the exchequer-chamber, there to be ex- 

« amined by the aforeſaid juſtices of the common bench and 

« harons aforeſaid : which ſaid juſtices of the common bench, 

„nd ſuch barons of the exchequer, who are of the degree of 

« the Coif, or fix of them at the leaſt, by virtue of the ſame 

* act, have full power and authority to examine all ſuch er- 

« rors as ſhould be affigned or found in or upon any ſuch 
„judgment; and e 7g to reverſe or affirm the ſaid judg- 

„ment, as the law ſhould require, (except errors aſſigned or 


- found for or concerning the juriſdiRion of the ſaid court of 
* * king's bench, or any defect or form in any writ, return, 
if % plaint, bill, declaration, or in any plea, proceſs, verdict or 


proceedings whatſoever ;) and that after ſuch judgment 
n {hould be affirmed or reverſed, the ſaid record and every 
den ching concerning it, to be removed and brought back again, 
\cis WY" ſo as ſuch ſurther proceſs might be thereupon had, as well 
bor execution as otherwiſe, as ſhould appertain, as it is more 
_ „fully contained in the *faid ſtatute; and becauſe (as it is (P* 222) 
e fad) manifeſt error doth appear in the record and proceed- 
* ings, and alſo in giving — of the complaint, which 
* was in our court before us, by a bill between Thomas Pitt, 
* Eſq. and Robert Coney, of a plea of debt of ninety-fix pounds 


oved which the ſaid Thomas hath demanded of the ſaid Robert, to 5 
ſaid “ the great damage of the ſaid Nobert, as we have been in- 
our . formed by his complaint; which ſaid error doth in no man- 

<5 ner relate to us, or the juriſdiction of our ſaid court of 


s king's bench, or to any deſect of form in any writ, return, 
plaint, bill, declaration, or in any plea, proceſs, verdi or 
proceedings whatſoever, as we have been informed: We 
* therefore willing that the error, if any there be, ſhall be cor- 
rected, and full and ſpeedy juſtice be done in this behalf to 
the aforeſaid parties, we command you, that if judgment 


in the be given thereof, then the record and proceedings aforeſaid 
y the WW iogether with all things 28 them, be cauſed to be 
wen brought before the ſaid juſtices of the common bench, and 
coun the barons of our exchequer, into our exchequer- chamber 


aforeſaid, on Monday, (te wit) the twenty-ſeventh day of 


con- dis inſtant November, that the juſtices and barons, ſeeing 
ere ve ud examining the record and proceedings aforeſaid, may 
hom dule thoſe things further to be done therein, as of right, 


14 


accordin 2 


6 
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| 


Debt. 
« according to the form of the ftatute aforeſaid, were to be 
« gone. Wimneſs our ſelf at Weſtminſler the thirteenth day of 
« November, in the eighth year of our reign. | 
| Sl Han. 


The anſwer of Sir hn Pratt the chief juſtice within named 


The re- The record and proceedings of the plaint, whereof mention is 
en. made within, together. with all 1 * touching the ſame, I ceriß 
| pe 


to the juſtices and barons within ſpecified, at the day and plu 
within contained, in à certain ſchedule hereunto annexed, as J an 
within commanded to do. 


John Pratt. 


Placita in Pleas before our Sovereign Lord the King at Weſtminfter of 
the King's Eaſter term, in the ſeventh year of the reign of our Sovereign 


Lord George, now King of Great Britain, &c. Roll. 200. 


London, ſſ. Thomas Pitt, Big. appointeth in his ſtead Jac 
Turner his attorney, againſt Robert Coney, of a plea of debt. 


London, ſſ. Tobert Coney appointeth in his ſtead Edward Hal. 
flead his attorney, againſt Thomas Pitt, Eſq. of the plea afore- 
Ja. | 


The me- London, ſſ. Be it remembered that heretofore, (to wit) in 
morandum the term of St. Hillary laſt paſt, Thomas Pitt, Eſq. came betore 


our Sovereign Lord the King at V ſiminſter, by Faccb Tum 
his attorney, and then brought here into the court of our (ai 
Sovereign Lord the King, his bill againſt Robert Coney, being 
in the cuſtody of the marſhal of the Mr, &c. of a ple 
of debt; and there are pledges of proſecuting, (to wit) ## 
Doe and Richard Roe; which ſaid bill followeth in theſe words 
“* 223) London, fl. Thomas Pitt, Eſq. *complaineth of Robert (ung 
being in the cuſtody of the marſhal 
ſaid Sovereign Lord the King, before the King himſelf, of 
lea that he render to him ninery-fix pounds fifteen ſhillings c 
Fawful money of this kingdom, which he oweth to and unjuſt 


Ihe de- detaineth from him: For that whereas the aforeſaid Nobel, 01 
claration the twenty-fixth day of Fanuary, in the ſixth year of the rei 
of our ſovereign Lord George, now Ring. Great Britain, & 


upon a bot- at Londin aforeſaid, (to wit) in the pariſh of the bleſſed A 
8 of the arches in the ward of Cheap, by his certain deed then a 
bond. there made, ſealed with the ſeal of the ſaid Robert, and nv! 


ſhewn now here to this court of our ſaid Sovereign Lord t! 


King, obliged himſelf to pay to the ſaid Thomas fix hundte 


{orty-100 


of the mar/hal/ea of out 


Debt. 


forty-four pieces of foreign money called rupees, current money 
of Calcutta, thirteen pieces of the like money called Annas, 
ud eight pieces of foreign money called pile, together with the 
eucreaſe thereof of twenty per cent. anſwering thirty days after 
de ſafe arrival of the ſhip called the Cardigan into the river of 
ſhames, (the ſame ſhip then being in the bay of Bengall, in 
uns beyond the ſeas) or in any other port of Great Britain 
where the ſame ſhould break bulk, at the rate of two ſhillings 
ud fix pence for every of the ſame pieces of foreign money 
called rupees, amounting in the whole to the aforeſaid ninety- 
fix pounds fifteen thillings ; and the ſaid, Thomas in fact avers, 
that after making the ſaid deed, (that is to lay) on the twenty · 
cighth day of Auguſt, in the ſeventh year of the reign of our 
fad ſovereign. Lord the ſaid King, the aforeſaid ſhip ſafely 
arrived in the ſaid river of Thames, namely at London aforeſaid, 
r of MY in che pariſh aud ward aforeſaid, and did then and there break 
eign bulk; whereof the aforeſaid Robert then and there had notice, 
and thirty days were elapſed after the ſaid arrival of the ſaid 
ſhip, and before the day of exhibiting of the ſaid bill; by 
2 which an action accrued to the ſaid Thomas, to demand and 
. have of the aforeſaid R. the ſaid ninety-ſix pounds fifteen 
ſhillings ; notwithſtanding which the aforeſaid ..obert, although 
Hal: often required, Ge. hath not yet paid the ſaid ninety-fix 5 
afore· . fiteen ſhillin s to the ſaid Thomas; but altogether hitherto 
hath and Min doth refuſe to pay the ſame, to. the damage of 


the ſaid Thomas ten pounds; and therefore he brings his ſuit, 
Ee. 


of 


vit) in 
betore 


Rzbert had leave to imparl and then to anſwer) before our ſove- 


bein reign Lord the King at We/tminſler, came as well the ſaid . 
a Pit by his attorney afcreſaid, as the aforeſaid 2 Coney, by 
q f El card Halflead his attorney; and the ſaid Fohn Coney defen- 
wor 


{th the force and injury when, &c. and ſaith that the aforeſaid 


of 01 he avers that the -eclaration aforeſaid, and the matter therein 
If, ol contained, are not ſufficient in law for him the ſaid Thomas to 
ling OW maintain his ſaid action againſt the ſaid Robert; to which ſaid 
unjuſt feclaration the ſaid *obert is under no neceſſity, or in any wiſe 
mg und by the law of the land to anſwer; and this he is 
he rei 


ready to verify; wherefore for want of a ſufficient declaration 


ain, - be taid Nobert 22 judgment, and that the aforeſaid Thomas 
ed N may be precluded from having his action aforeſaid againſt him 
a a thc ſaid Robert, &c. 

an no 


Lord th 
hundred 


orty-1o0 01. II. * upon 


And now at this day, (to wit) on Wedneſday next, after Cont' nu- 
biteen days of Zafter this ſame term, (until which day the ſaid àuces. 


Tamas ought not to have his ſaid action againſt him: becauſe Demurrer, 


And the aforeſaid Thomas replies, that he, notwithſtanding (P“ 224) 
ny thing above alledged by the aforeſaid Kobert in his plea, inder n 
woht not to be precluded from having his ſaid action there- demurrer. 


ä — ͤA——— .  ﬀnmoQ = x 


- POTS 


. Debt. 
upon againſt the ſaid Robert ; becauſe he avers, that the decla- 


ration aforeſaid, and the matter therein contained, are good and 

ſufficient in law for him the ſaid Thomas to have the ſaid action 
maintained againſt the ſaid R. which ſaid declaration and 

matter therein contained, he the ſaid Thomas is ready to verify 

and prove, as the court, &c. and becauſe the aforeſaid Nobert 

hath not anſwered to the ſaid declaration, nor hath hitherto in 

any wile denied the ſame ; he the ſaid Thomas prayeth judg- 

ment, and his debt aforeſaid, together with his damages, by 

Continu- occaſion of detaining of that debt to be adjudged to him, &c. 
ances of But becauſe the ſaid court of our ſaid ſovereign Lord the King 
the de- now here, is not yet adviſed to give judgment of and concern- 
murter. inp the premiſſes, a day is given to the parties aforeſaid, before 
our ſaid ſovereign Lord the King, at W-Aminfler, until Monday 

next after three weeks of the hoty Trinity, to hear their judg- 

ment of and concerning the premiſſes, for that the court of our 

ſaid ſovereign Lord the King, now here, therefore is not yet, 

Sc. at which day before our Rid ſovereign Lord the King at 
We/tminſfler, came the parties aforeſaid, by their attornies 

aforeſaid ; whereupon all and ſingular the premiſſes being now 

here ſeen and fully underſtood, and upon mature deliberation 

thereof had, it appeareth here to the court of our ſaid ſovereign 

Lord the King, that the declaration aforeſaid, and the matter 

therein contained, are good and ſufficient in law for him the 

faid T. to have his ſaid action aforeſaid to be maintained: 
Judgment. therefore it is adjudged, that the aforeſzid T. do recover _ 
the ſaid R. his debt aforeſaid, and alſo ſixteen pounds for his 

damages, which he has ſuftained, as well by occaſion of de- 

taining the ſaid debt, as for his coſts and charges by him laid 

out about his ſuit, in this cauſe awarded to the ſaid Thomas 

with his conſent, by this court of our ſaid ſovereign Lord the 

Judgment King now here; and be the aforeſaid FR. amerced, &c. at which 
Apes a, day came hither the aforeſaid; Robert Coney, by his attorney 
= July, aforeſaid, and faith, that in the record and proceedings afore- 
Errors aſ- ſaid, and alſo in giving the above judgment, there is mauifelt 
ligned, error, namely in this reſpect, that the declaration, and the mat- 
ter therein contained, are not ſufficient in law ſor him the faid 

Thomas Pitt to have his action aforeſaid maintained againſt the 

ſaid Robert; and ſo the judgment thereupon contained and 

given is erroneous and void in law; therefore in that there is 

manifeſt error; there is error alſo in this reſpect, that by the 

record it appears that the aforeſaid judgment in the aforeſaid 


Plea was given for the ſaid Thomas Fit; whereas by the law of 


the land of this kingdom, the judgment aforeſaid ought 10 
have been given for che ſaid R. againft the ſaid 7. therefore in 
that inſtance there is manifef errror, and the aforeſaid 


0 
1 Coen 


CO 


Debt. 
Ridert prayeth a writ of our ſaid Sovereign Lord the King, 
ef —_ | 


I declaration in debt upon a by-law by a corporation by preſeription. (P* 425) 
The Mayor, &c. of Guildford, againſt | 


CLARKE; 


Surrey, fl. Fohn Clarke, late of Guildfird in the county 
lid, dyer, a” ſummoned to fa aa ox the Mayor A. n. 
inhabitants of the vill of Guildford in the county of Surrey, in 
an action that he render to them twenty pounds of lawful 
money of England, which he owes to and unjuſtly detains from 
them: and thereupon the ſaid Mayor and good men of the vill 
of Guildford aforelaid; by Henry Dyve their attorney, declare; | 
that whereas the ſaid vill of Guildford in the ſaid county of That it is 
Surrey is an ancient vill, and that the good men of the ſame an. ancient 
jill, for ſo long a time as there is no remembrance of any man ll. 
tothe contrary, have been and now are a body corporate and Sor pora- 
politick, in truth, fact and name, by the name of the Mayor outer 
and good men of the vill of Guildford in the county of Surrey; mind; to 
ind they have uſed to plead and be impleaded, anſwer and be plead and 
anſwered by that name: And whereas within that vill there is, de im- 
and time out of mind hath been, ſnch a cuſtom uſed and ap- pleaded. 
po of, that the Mayor and good men of the vill aforeſaid, 

or the time being, or the major part of them gathered toge- 
ther and aſſembled in Common Gouncil, have uſed and been . 
xcuſtomed to make and ordain laws and cuſtoms, for the good 1 cuſtom to 
mle and government of the ſaid vill, and of the inhabitants make bye- 
thereof; and to impoſe pains and penalties upon perſons de- laws, and 
lnquents, againſt ſuch laws and cuſtoms: And whereas within her gg 
the vill aforeſaid, there hath been an ancient officer elected by * 
the Mayor and good men aforeſaid, yearly and every year on 
Mnday next a3 4 5 the feaſt of St. Michael the archangel, to x nom 
ranſat the affairs of the ſaid vill: And whereas the ſaid to elect a 
Mayor and good men of the vill aforeſaid, on the ſecond day bailiff am- 
of Other, in the thirty-fourth year of the reign of his late nually. 
Majeſty Charles the Second, late King of England, &c. at the 
nll of Guildford aforeſaid, being then and there gathered to- 
pether and aſſembled in Common Council, ordained and eſta- 


T 2 bdliſhed, 


f In this caſe, when the plaintiff recovered on the bottomree bond 
e defendant brought this writ of error but put in no bail 3 and 
geln was mage an the words of the ſtatute which are BoNDs FoR 
PAYMENT OF MONRY only; but the court held here, that the con- 
"vzency having happened, it is a bond for the payment of money only, 
ad there muſi be bail, 


U 


Debt. 


The byc- bliſhed, that if any inhabitant of the ſame vill, (4) being 2 
law ſet freeman ſiereq and a member of the ſaid corporation, ſhould chen 
3 aſter, according to che ancient uſage and cuſtom of the ſame 
vill, be duly elected to the office of bailiff of the ſaid vill, and 

ſhould refuſe to accept of and undertake the ſaid office of 

bailiff of the ſaid vill, or to execute the ſame ; that then upon 

ſuch refuſal or non- acceptance of ſuch office, every ſuch per- 

ſon ſhould forfeit and pay to the Mayor and good men an 

The forfei- ſaid the ſum oi twenty pounds of lawful money of Englang, 
t re. to the uſe of the ſaid corporation: And whereas after the mak- 
ing of the ſaid ordinance (to wit) on the thirtieth day of Se. 

tener, in the firſt year of tne my of our ſovereign Lord and 

| Lady William and Mary, now King and Queen of England, 
T-cdefer- (BY) That day being on the Monday next enſuing the feaſt of S. 
d + © = Michael the Archangel, at the vill of Guildford aforeſaid ; he 
ed ft. the ſaid John Clarke then being and long before and ever ſince 
having been an inhabitant and freeman of that vill, and a mem- 

(P* 226) ber of that corporation, *was, according to'the ancient uſage 
and cuſtom of the ſame vill, bailiff of the vill aforeſaid, for the 

year then next enſuing; whereof he the ſaid Fon then and there 

had notice, and was then and there required to accept of and 

The d- fn. execute that office; and that he the aid ohn then and there did 
dent ref. and ever ſipce hath, and now doth 1efuſe to accept of and exe- 
© tO «xe cute that office; whereby an action acerued to the ſaid Mayor 
d ue the of. and good men of the vill of Guildford aforeſaid, to require and 
2 have of the ſaid John the ſaid twenty pounds; nevertheleſs he 
the ſaid nn, (tho' often required) hath not as yet paid to the 
ſaid mayor and good men of the vill of Guildford, aforeſaid 
the ſaid twenty pounds; but hitherto altogether hath and ftill 
doth refuſe to pay them the ſame, to the 2 of the ſaid 
mayor and gocd men of the vill aforeſaid ten pounds; and 
therefore they bring their ſuit, and have good proof of the 

premiſſes when the court will conſider thereof. 

The coſe, There were two exceptions taten to the declaration from whic! 
2 Vent. this preccdent was travſlated: one was, T hat the bye-law was ſaid 
24% 24% 79 huve been, That if any inhabitant ſhould be choſen ; whereas 
they cannot make bye-laws t9 bind all the inhabitants of the hun, 
g but only thoſe that are freemin er members of the carporation; and 
there;ore it may be perceived by the words printed in Italie, nartel 
letter (A) That 1 have altered this precedent to make it ſland gi 

again that exception, | 
The other exception was, That by the preſcription the cletiicn 
Was li ve on the next Monday after Michaelmas; and it was di. 
den geil lo be an the thuteth of September, but they did not fe 
that, to be the next Monday ajier Michaelmas, which the cui 
caulil not take notice of, or conſult the almanack; but it ought 
have deen fot forth in the pltadings; and theſe were held 110112" 


fas! 


=> mum 


and 


Debt. 


faults; whereupon judgment was given for the defendant. And it 
may be likewiſe percei ved by the words printed in Italie, marked 
later (B) that I have alſo altered this precedent as io that par- 

ticular. 1 

A Declaration in an Action of Debt upon a Bill penal, by an 

| Executor againſt an Heir. ' 
Surrey, MT, A. B. executor of the laſt will and teſtament of 
C D. deceaſed, complains of E F. the heir of G. H. deceaſ- 
ed; that is to ſay the brother and heir of F. K. ion and heir of 
L. M. brother and heir of the ſaid G. H. late of $ in the 
county of Surrey, yeoman, deceaſed, otherwiſe called G. H. 
of $. in the ſaid county yeoman, being in the cuſtody of the 
marihal of the Mar/hal/ea of our Sovereign Lord the King, be- 
fore the King himſelf, in an action that he render to him one 
hundred and twenty pounds of lawiul money of Xngland, which 
he unjuſtly detains from him, for this cauſe; that is to ſay, That 
whereas the ſaid G. whole heir the ſaid E. the now defendant 
is when alive, (to wit) on the twenty - third day of Oꝶcber, in 
the ſixth year of the reign of his preſent Majeſty, at S. in the 
county aforeſaid, by his writing obligatory, ſealed with the ſeal 
of the ſaid G. and now here ſhewn to the court of our ſaid 
Sorereign Lord the King; the date whereot is the ſame day. 


*and year, acknowledged himſelf to be held and firmly bound (P“ 227) 


to the ſaid C. in his lite time, in the ſaid ſum of one hundred 
and twenty pounds, to be paid to the ſaid C. his executors or 
adminiſtrators, whenever he ſhould be afterwards thereto re- 
uired; and he the ſaid G. in his life-time, by the ſame wri- 
ting obliged himſelf and his heirs, well and truly to make the 
lame payment: Nevertheleſs neither he the faid G. in his life- 
time, or the faid L. M. brother to the (aid G. after the death of 
the ſaid G. or the ſaid J. X. after the death of the iaid 4. 
brother to the ſaid G. or the faid E. the now deſendant, after 
the death of the ſaid J. K. altho' often required, have not nor 
hath either of them paid the ſaid onehundlred and twenty pounds 
either to the ſaid C. in his life-time, or ro the ſaid A. alter the 
deceaſe of the ſaid C. but they have altogether hitherto reſpec- 
tively refuſed to pay the ſame to the ſaid C. in his life time, 
and to the ſaid A. after the deceaſe of the ſaid C. and the ſaid 
Z. F. the defendant, doth even now refuſe to pay to, an 
unjuſtly detains the ſame from him the ſaid A. to 5 delay of 
the faithful execution of the ſaid laſt will and teſtament, and 
tothe damage of the ſaid A. fiſty pounds; and therefore he 
brings his action, and hath good proof of the premiſſes when 
the court will confider thereof: And the ſaid A. brings here 
into this court the ſaid letters teſtamentary of the ſaid C. 

whereby 


— — — — —— ſ— > —— — — 


| 
| 
| 
| 


—— 
— 


Pr r ED. PE 


Riens per 
deſcent 


pleaded. E. F. the now defendant had leave to impail to the ſaid bill, 


Replicati- 
tion. 


(PF 228) 


Debt. 


whereby it doth ſufficiently appear to this court of our ſaid 
Sovereign Lord the King, that the ſaid A. is executor of the 
laft will and teſtament of the ſaid C. and to have the admini- 


tration thereof, &c. 


And now at this day, (to wit) on | Tue/Zay next after the 
Octaves of St. Hillary this ſame term, until which day the ſaid 


and then to anſwer, 3 as well the nick A. by his ſaid at- 


torney, as the ſaid E. 


the now defendant, by C. S. his at- 


torney, came before our Sovereign Lord the King at Meflminſſir; 
and he the ſaid E. F. defends de force and injury when, Gr. 
and pleads that he ought not to be charged with the debt afore- 
ſaid, by virtue of the ſaid writing obligatory, as heir to the 
ſaid G. H. becauſe ſuggeſting by way of proteſtation, that the 
ſaid writing is not the deed of the ſaid G. H. he the ſaid E. E. 
the now defendant, doth for his defence alledge, that he 
hath not, nor had he at the day of exhibiting the bill afore- 
ſaid, nor at any time afterwards, any lands or tenements in 
fee-ſimple, by hereditary deſcent from the ſaid G. H. and this 
he is ready to verify; e 3th he prays judgment, whether as 


heir to the ſaid G. H. he oug 


aforeſaid, by virtue of the ſaid writing obligatory, c. 


t to be charged with the debt 


And the ſaid A. replies, that notwithſtanding what hath 
been above alledged by the ſaid E. F. the now defendant, in 
his plea, he the Ka E. F. the now defendant, as heir to the 
ſaid E. H. ought to be charged with the debt aforeſaid, by vir- 
tue of the ſaid writing obligatery; becauſe he avers, that on 
Monday next after three weeks from St. Michael, in the ſixth 
year of the reign of our ſaid Sovereign Lord the King, on 
which day the ſaid bill was exhibited to this court, he the ſaid 
E. FE the now defendant, had ſeveral lands and tenements in 


fee-ſimple by hereditary deſcent from the ſaid G H. whereof 


he might have ſatisfied the ſaid A. of the debt aforeſaid; that is 
to ſay, at S. in the ſaid county: and this he *prays may be en- 


Wag of by the country; and the ſaid E. 


the now defen- 


ant, prays likewiſe the ſame, Sc. Therefore let a jury there- 
of appear before our Sovereign Lord the King at We/tminſtr, 
on Thurſday next after the morrow of the purification of the 
Bleſſed Virgin Mary, and who neither, Sc. to recogniſe, &“ 
becauſe as well, Ec. the ſame day is given to the parties afore- 


faid, to be there, Ec. 


Br 


Debt. 


Busn againſt Buckincyam. . z vent. 84. 


And the ſaid Thomas by Humphrey Taylor his attorney, comes A plea of 
and defends the force and injury when, Sc. and craves Oyer of the ſlatute 
he aforeſaid writing obligatory ; and it is read to him, Sc. of uſury, to 
And he likewiſe craves Qyer of the condition of the ſaid wri- = "og 
ting; and it is read to him in theſe words: The condition upon a 
„of this obligation is ſuch, That if the above bound Thomas band. 

« Buckingham and William Hol, or either of them, they or The « n- 
either of their keirs, executors, adminiſtrators or aſſigus, or dition. 

« any of them, do or ſhall well and truly pay, or cans to be 

paid unto the above named Mary Buſh, her Ee ad- 


he * miniſtrators or aſſigns, or any of them, the full and juſt 
F. ſum of fifty-two pounds and ten ſhillings of good and law- 
he ful money of England, in or upon the t elfch day of Mo- 
re- vember next enſuing the date hereof, without fraud or fur- 
in ther delay; that then this preſent obligation to be void and 
his « of no effect, or elſe to remain in full force and virtue.“ 


28 Which being read and heard, the ſaid Themas pleads that he 
ebt ought not to be charged with the ſaid debt, by virtue of the 

writing aforeſaid; becauſe he avers, that by an act publiſhe(l 
ath and provided in the Parliament of our late Sovereign Lord 
in Charles the Second, late King of England, begun and held at 
the Weflminfler in the county of Middle/ex, on the twenty-ſiſch 


pounds, as aforeſaid, ſhould be altogether void, as it doth by 

the ſame act, (amongſt other things) more fully appear: And 

the ſaid Thomas doth further aver, That after the twenty-ninth 

sn day of September above-mentioned, in the aforeſaid act, and 
tore making the ſaid writing obligatory, (that is to ſay) on 

the ſaid eleventh day of May, in the year of our Lord one 
thouſand 


vir- day of April, in the twelfth year of his reign, (amongſt other 

on things) It was enacted by the authority ot the ſame Parlia- 

xth ment, That no perſon or perſons whatſoever, from and after The ſ a- 

on the twenty-ninth day of September, in the year of our Lord tute. 

ſaid one thouſand fix hundred fixty, ſhould diretly or indirectly 

in from and after the twenty-ninth day of September, take for the 

reot lending of and monies, wares, merchandizes, or any other 

it is commodities whatſoever, beyond the value of fix pounds, for 

en- the forbearance of one hundred pounds for a year; and fo ac- 
fen- cording to that rate for a greater or leſſer ſum, or for a longer | 
ere- or ſhorter time: And that all bonds, contracts and ſecurities iv 
ter whatſoever, after the time aforeſaid, made for the payment of 18 
the any principal ſum of money to be lent, or to pertorm cove- | 
Se. nants upon or for any uſury, upon which there ſhould be taken | | | 
ore- or reſerved beyond the rate of is pounds for one hundred | | | 


Debt. 


whereby it doth ſufficiently appear to this court of our ſaid 


Sovereign Lord the King, that the ſaid A. is executor of the 
laft will and teſtament of the ſaid C. and to have the admini. 


tration thereof, &c. 


Riens per 
deſcent 


And now at this day, (to wit) on Tue/Zay next after the 
Octaves of St. Hillary this ſame term, until which day the ſaid 


pleaded. E. F. the now defendant had leave to impail to the ſaid bi 
and then to anſwer, my as well the ſaid A. by his ſaid at- 


torney, as the ſaid E, 


. the now defendant, by C. S. his ats 


torney, came before our Sovereign Lord the King at Weſtminſter, 
and he the ſaid E. F. defends No force and injury when, &c. 
and pleads that he ought not to be charged with the debt afore- 
faid, by virtue o the ſaid writing obligatory, as heir to the 
ſaid G. H. becauſe ſuggeſting by way of proteſtation, that the 
ſaid writing is not the deed of the ſaid E. H. he the ſaid E. H 
the now defendant, doth for his defence alledge, that he 
hath not, nor had he at the day of exhibiting the bill afore- 
ſaid, nor at any time afterwards, any lands or tenements in 
fee-ſimple, by hereditary deſcent from the ſaid G. H. and this 
he is ready to verify; ee Ig he prays judgment, whether as 


heir to the ſaid G. H. he oug 
aforeſaid, by virtue of the ſaid writing obligatory, Sc. 


t to be charged with the debt 


And the ſaid A. replies, that notwithſtanding what hath 


tion. 


Replicati- been above alledged by the ſaid E. F. the now defendant, in 
his plea, he the Kid E. F. the now defendant, as heir to the 


faid C. H. ought to be charged with the debt aforeſaid, by vir 
tue of the ſaid writing obligatery ; becauſe he avers, that on 
Monday next after three 0 from St. Michael, in the fixth 
year of the reign of our ſaid Sovereign Lord the King, on 
which day the ſaid bill was exhibited to this court, he the ſaid 
E. E the now defendant, had ſeveral lands and tenements in 
fee-ſimple by hereditary deſcent from the ſaid G H. whereot 
he might have ſatisfied the ſaid A. of the debt aforeſaid; thats 
(P# 228) to ſay, at S. in the ſaid county: and this he *prays may be en- 
8 **/ quired of by the country; and the ſaid E. F. the now defen- 
; wa pays likewiſe the ſame, Sc. Therefore let a jury there- 
of appear before our Sovereign Lord the King at We/tminſtr 
on Thur/day next after the morrow of the purification of the 
Bleſſed Virgin Mary, and who neither, Cc. to recogniſe, & 
becauſe as well, Se. the ſame day is given to the parties afore- 


laid, to be there, Sc. 


Br 


Debt. 


Busnu againſt BuckixcHAÄ M. Avent. 84. 


And the ſaid Thomas by Humphrey Taylor his attorney, comes A plea of 
and defends the force and injury when, Sc. and craves Oyer of the ſlatute 
the aforeſaid writing obligatory ; and it is read to him, Sc. of uſury, to 
And he likewiſe craves Oyer of the condition of the ſaid wri- = — 
ting; and it is read to him in theſe words: The condition upon a 
of this obligation is ſuch, That if the above bound Thomas band. 

« Buckingham and William Holl, or either of them, they or The « n- 

« either of their heirs, executors, adminiſtrators or aſſigns, or dition. 

« any of them, do or ſhall well and truly pay, or cſs to be 

| paid unto the above named Mary Buſh, her executors, ad- 

: « miniſtrators or aſſigns, or any of them, the full and juſt 

a « ſum of fifty-two pounds and ten ſhillings of good and law- 

5 « ful money of England, in or upon the t elfth day of Mo- 

N vember next enſuing the date hereof, _— fraud or fur- 

\ ther delay; that then this preſent obligation to be void and 

8 « of no effect, or elſe to remain in full force and virtue.“ 

5 Which being read and heard, che ſaid Thomas pleads that he 

't ought not to be charged with the ſaid debt, by virtue of the 
wiiting aforeſaid ; becauſe he avers, that by an act publiſhe(! 

th and provided in the Parliament of our late Sovereign Lord 

in Charles the Second, late King of England, begun and held at 

he Wiſftminfler in the county of Middle/ex, on the twenty-fiitn 

r. day of April, in the twelfth year of his teign, (amongſt other 

on things) It was enacted by the authority ot the ſame Parlia- 

th ment, That no perſon or perſons whatſoever, from and after The f a- 

on the twenty-ninth day of September, in the year of our Lord tute, 

id one thouſand fix hundred fixty, ſhould diretly or indirectly 

from and after the twenty-ninth day of September, take for the 


of lending of and monies, wares, merchandizes, or any other 
is WY commodities whatſoever, beyond the value of fix pounds, for 
n- the forbearance of one hundred pounds for a year; and fo ac- 
en- cording to that rate for a greater or leſſer ſum, or for a longer 
re- or ſhorter time: And that all bonds, contracts and ſecurities 
fer, WY whatſoever, after the time aforeſaid, made for the payment of 


any principal ſum of money to be lent, or to perform cove- 

&c. WH ants upon or for any uſury, upon which there ſhould be taken 
be- or reſerved beyond the rate of is pounds for one hundred 
pounds, as aforeſaid, ſhould be altogether void, as it doth by 

he ſame act, (amongſt other things) more fully appear: And 

the faid Thomas doth further aver, That after the twenty-ninth 
„dy of Seprember above-mentioned, in the aforeſaid act, and 
before making the ſaid writing obligatory, (that is to ſay) on 

tie ſaid eleventh day of May, in the year of our Lord one 
thouſand 


— — 


khong . 
8 ——— . ⏑— ———_— 


F . an nn 


The uſuri- thouſand fix hundred eighty-fix, at Luton aforeſaid, It was 


Ous con- 


tract. 


(P* 229) Thomas, that the the ſaid Mary ſhould lend to the ſaid Thima; 


Replica- 
tion. 


Debt. 


corruptly, and contrary t the intent of the ſaid ſtatute con- 
cluded and agreed between the ſaid Mary and the ſaid 


fifty pounds, to be repaid to the ſaid Mary on the twelfth day 
of November, eri! in the condition aforeſaid; and that he 
the ſaid Thomas ſhould pay to the ſaid Mary the ſum of fifty 
ſhillings for lucre and intereſt, for the forbearance and pivin 
the ſaid day of payment of the aforeſaid fifty pounds; — 
that to ſecure the payment, as well of the principal debt of 
fifty pounds, as of the ſaid fifty ſhillings, he the ſaid Thomas 
ſhould, by his writing obligatory, executed 1n due form of 
law, become bound and obliged to the ſaid Mary in one hun- 
dred pounds, with a condition thereunder written for the 
ayment of fifty-two pounds ten ſhillings, upon the ſaid 
twelfth day of Nyvembcr then next enſuing : And he the ſaid 
Thomas further pleads, that in purſuance of the ſaid corrupt 
agreement made and executed between the ſaid Mary and the 
ſaid T hcmas, as above ſet forth, ſhe the ſaid Mary afterwards, 

(that is to ſay) on the ſaid eleventh day of May, in the ſaid 
year of our Lord one thouſind fix hundred eighty-ſix, at 
Luton aforeſaid, lent to the ſaid Thomas fifty 5 to be re · 
paid to the ſaid Mary on the ſaid twelfth day of November 
then next enſuing: And that he the faid Thomas, to ſecure 
the payment as well of the aforeſaid fiſty pounds as of the ſaid 
fifty ſhillings, for lucre and intereſt for the forbearance of the 
day of payment thereof, then and there became bound and 
obliged to the ſaid Mary in the ſaid one hundred pounds, 
by the ſaid writing obligatory brought into this court, with 
the above recited condition thereunder written ; and that ſhe 
the ſaid Mary then and there accepted the ſaid writing obligz- 
tory for the payment of the ſaid filty-two pounds ten ſhillings, 
according to the intent and purpoſe of the corrupt agreement 
aforeſaid; And he the fad 7 homies further pleads, that the 
ſaid ſum of fiſty ſhiilings for the forbearance and giving the 
day of payment of the ſaid fifty pounds for the time aforeſaid, 
exceeds the rate of fix pounds for one hundred pounds for 3 
year; whereby the ſaid writing obligatory brought into this 
court, is by force of the ſaid act of Parliament void and ©! 
no force in law; and this he is ready to verify; whereupon he 
prays judgment whether he ought to be charged with the ſaid 
debt, by virtue of the ſaid writing obligatory, &c. 

And the ſaid Mary replies, that the, notwithſtanding any 
thing before alledged, ought not to be precluded from having 
her ſaid action 2gainſt the ſaid Thomas; becauſe ſhe avers, that 
on the {aid eleventh day of May, in the aforeſaid year of our 


Lord one thouſand fix hundred eigkty-fix, at Luton aforelaic, 
| it 


us agreed between the ſaid Mary and Thomas, at the requeſt 
of the faid Thomas, in the manner following; Ne is to ſay) 
hat ſhe the ſaid Mary ſhould lend the ſai 

pounds of lawful money of England, and ſhould have and re- 
ceive for intereſt thereof, and forgiving a day of payment of 
de fame, according to the rate of five pounds for one hun- 
red pounds for a year, and no more: And that Thomas Chey- 
wy of Luton afoi eſaid, a ſerivener, who then had in his hands 
fifty pounds of the ſaid Mary's money, and ſhould pay and 
deliver the ſame to the ſaid Thomas Buckingham, ſhould prepare 
and take from the ſaid Thomas Buckingham and the ſaid 


ſad Mary, a lawful writing obligatory, with a condition for 
the payment of the ſaid fifty pounds with intereſt, according to 


Debt. 


Thomas fifty 


Villjam How, named in the ſaid condition, to the uſe of the (* 230) 


the rate of five pounds for one hundred pounds, as aforeſaid . 
And the the ſaid Mary further replies, that afterwards, on the 
hy and year laſt above ſpecified, at Luton aforeſaid, the ſaid 
Tkmas Cheyney paid and delivered to the ſaid Thomas Bucking- 
jan the aforeſaid fifty pounds, and then and there, in the * 
ſence and without the notice of the ſaid Mary, took from the 
aid Thomas Buckingham and William the writing obligatory 
above ſpecified in the ſaid plea; in which condition the ſaid 
ſum of fifty-rtwo pounds ten ſhillings was negligently, im- 
providently and by the error of the id ſcrivener, and with- 
out the notice of the ſaid: Mary, written and inſerted for and 
Inſtead of fiſty-one pounds five ſhillings : Without that, that 
It was corruptly, againſt the form of the ftatnte aforeſaid, 
reed or concluded between the ſaid Mary and the ſaid Tho- 
mas Buckingham, in ſuch manner and form as he the ſaid Tho- 
na; Buckingham hath above alledged in his plea and this ſhe 
ls ready to verify; whereupon ſhe prays judgment, and her 
aoreſaid debt, together with her damages, occaſioned by de- 
lining the ſame, to be awarded to her, Sc. 


7 which there was a demurrer and a foinder in dimurrer; Tue caſe. 
md it was inſiſted upon for the defendant, that the plaintiff ac. 
aud the ſaid bond, which implies a conſent lo it; and though 
ihe plaintiff ſays in her replication, that ſhe had no notice at the 
me of making of the bond; yet if there were notice when it was 
eped, that carries the plaintiff*s conſent to the corrupt agree- 1 
ae But the whole court gave judgment for the 1 oh and N 
ul it to be the ſame caſe with that of Neviſon and Whitley. 3 | | 
0. 501. For though the plaintiff did know how it was when the 140 
nd was accepted, as it muſ be ſuppoſed in the caſe of' Neviſon, Ul | 
nd that the plaintiff had notice how it was when the action was 1 
raght; yet that does not make the plaintiff party to the corrupt na 


agreement 


Debt. 
ver intereſt of, into or out of the ſaid premiſſes, or any part 
thereof, by, from or under the ſaid Simon Bache or Lancelot 
« Symons, or either of them, their or either of their heirs, 
s executors, adminiſtrators or aſſigns, or any of them, then 
s this obligation to be void and of none effect, or elle to abide 
« in full force and virtue. . | 

Which being read aud heard, the ſaid Simon pleads, that the Plea, 
fd Fokn ought not to have or maintain his ſaid action againſt 
ir; vecanſe he avers, that the next court held for the manor 
ol Winbledon, after making the ſaid bond, was held within the That the 
manor aforeſaid, on the Hank day of April, in the year of _ — ay 
our Lord one *thouſand fix hundred fifty-four, at which day ing the 8 
he the ſaid Simon, in the court aforeſaid, ſurrendered into the b. nd, 
hands of Fohn Lambert, Eſq. being then the lord of the manor (P* 232) 
of Wimbledon aforeſaid, the meſſuage aforeſaid, mentioned in s on the 
the faid condition, with all the gardens, backfides, ways, a= ny of 
alements, 2 and commodities whatſoever belonging to; — that 
e ſaid meſſuage, to the uſe and behoof of the ſaid Fihn Wade, S mon ſur- 
bis heirs and affigns; to which ſaid Fon the ſaid lord of the rencered 
anor, at the ſame court by his ſteward, granted the tenements late 
wreſaid with the appurtenances ; To have and to hold to che — 1 of 
bd Jahn, his heirs and affigns, at the will of the Lord, ac- the 4 
ning to the cuſtom of the manor aforeſaid; and he the ſaid the copy- 
hu was in the court aforeſaid, admitted ſole tenaut of the bold lands 
mements aforeſaid, ſurrendered as aforeſaid, according to the 3 
Mom of the ſaid manor; and that he the ſaid Fokn, from the Wade 
ime of making the ſaid ſurrender, lawfully, peaceably and That John 


Un 


(ol 8victly had, held and enjoyed the tenements aforeſaid, with after ma- 
n e 2ppurtenances, without any impediment, ſuit or interrup- King the 

a of the ſaid Simon Bache and Lancelt Simons, named in peaceaty? 
d condition aforeſaid, or of either of them, or of either of —— e 


eit heirs, executors, adminiſtrators or aſſigns, or of any other lands, c. 

erfon or perſons lawfully claiming, or who could lawfully Without 

him any eſtate, right, title or intereſt, of, in or from the ſaid — er 

xemiſſes, or any part thereof, by, from or under che ſaid 3 

mn or Lancelot, or either of them, or either of their heirs, dant or his 

ecutors, adminiſtrators or aſſigns, according to the form and heirs, &c. 

ect of the condition aforeſaid; and this he is ready to 

iy; whereupon he prays judgment whether the ſaid Ichn 

2 have or maintain his ſaid action thereupon againſt Replicati- 

Im, Sc. on, 

And the ſaid hn Wade replies, that he, notwithſtanding 

ching above alledged by the ſaid Simon in his plea, ought 

to be precluded from his ſaid action againſt him the Aid That tte 

un; becauſe he the ſaid hn avers, that the meſſua 3 

neſaid, mentioned in the ſaid condition, now 1s, and for 1 — 

iy a time as there is no remembrance of any man to the con- &. 
trary 


Debt. 


trary, hath been parcel of the manor of W:mbledon aforeiy 
and demiſed and demiſable by a copy of the court-rall 
that manor, by the lord of the ſaid manor, or by his ſtews 
for the time being, to whatſoever perſon or perſons willing y 
take the ſame in tee-fimple, or for a term of life or year, ; 
the will of the Lord, according to the cuſtom of the may 
aforeſaid : And the ſaid John furcher replies, that before n 
ing the ſatd bond, Sir Edward Cecil, Knt. was ſeized of the may 
aforeſaid, with the appurtenances, whereof, Sc. in his demeſtes 
of a fee; and being ſo ſeized thereof, he the ſaid Eduard lu 
| afterwards and before making the {aid bond, (to wit) at a cout 
_ Tenet baron held at the manor aforeſaid, at Putney within that mandi, 
April, 22 the eighth day of April in the twenty-ſeeond year of the rey 
K. James, of our late ſovereign Lord Fames then King of England, d 
the Lord before William Langhorn, Gent. then ſteward of that many 
22 by a copy of the court-rolls of the ſaid manor, granted d 
8. 3 meſſuage aforeſaid, with the appurtenances, to Patience flit 
p. II. for for the term of her life, and the remainder thereof, after t 
life, re- deceaſe of the ſaid Patience, to the ſaid Lancelot Simins u 
mainder to his heirs for ever; by virtue of which ſaid grant, ſhe the fi 
h ...y Patience entered into the ſaid *meſſuage with the appurtenancy 
G“ 233) and was ſeized thereof in her 7a. 451 as of a freehold f 
the term of her life, at the will of the Lord, according to 
cuſtom of the manor aforeſaid, (the remainder thereof beloy 
ing to the. ſaid Lancelot and his heirs;) and the ſaid Pain 
being ſo ſeized thereof, and the remainder thereof belong 
to the ſaid Lancelot and his heirs, in the manner aforeſaid, | 
the ſaid Lancelot afterwards, (that is to ſay) at a court - baron 
the right honourable Henry Earl of Holland, Sir Richard Wn 
eth Aue Knut. and Sir Richard Wynne knight and baronet, then lords 
55 OE the manor aforeſaid, held at Mcrilake within that manor, 6 
the twenty-ſeventh day of Auguſt, in the ſeventeenth yea ( 
the reign of his preſent Majeſty Charles the ſecond, King 
farrender- England, &c. before Edward Mathews, then ſteward d 
ue of P. H. court of that manor, came and ſurrendered ( amongſt other /4iup 
fac life, into the hands of the lords of che ſaid manor, his remain 
aforeſaid, of and in the meſſuage aforeſaid, with the app 
nances, to the uſe and behoof of Patience Huſſey, for and d 
ing the term of her natural life; and after her deceaſe, 10 
aſe and behoof of the ſaid Lancelot Simons and Fane then 
Remain- wife, for and during the term of their natural lives, anc 
der to L. S. longeſt liver of them; and after their deceaſe, to the uſe 
mg 3 behoof of the ſaid Lancelot for ever; which ſaid Lancel! 
remain, Fane, then perſonally preſent in the ſame court, prayed u 
to the right they might be admitted to their remainder aforeſaid, 0! | 
keirs of in the meſſuage atoreſaid, with the appurtenances, acorn 


That L. S. 
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22 


Debt. 


| he form and effect of the ſurrender aforeſaid, to whom 

e ſaid lords of the manor aforeſaid, by their ſaid ſteward, 

z copy of the court-rolls of that manor, granted ſeifin 

lol; Lo have and to hold to the ſaid Lancelot and Fane, That I. S. 
1 the heirs of the ſaid Lancelot for ever, at the will of the 38 
&, according to the cuſtom of the manor aforeſaid, accord- ena 

z to the form and effect of the ſurrender aforeſaid; and the c. 
id Fohn further replies, that they the ſaid Lancelot and the 


1 lady Patience Huſſey, afterwards and before making the That L. S. 
9 10 bond, (to wit) on the firſt day of March, in the year of * P. H. 
u Lord one thouſand fix hundred fifty- two, died at the pariſh *, : 


forefaid, in the county aforeſaid ; and the ſaid hn — 


uther replies, that after — the ſaid bond, and after the 
mender of the meſſuage aforeſaid, made by the ſaid Simon 

che to the ſaid Fokn Wade, in the manner aforeſaid, (to wit) 

1 the fifteenth day of February, in the nineteenth year of the 

cign of his preſent Majeſty Charles the ſecond, now King of Th 

1zland, ſhe the {aid Fane Simons claiming her right and title wo E 
0 thegnefſuages aforeſaid, with the appurtenances for the term nto ber 

if her lite, under the ſaid Lancelot Simons, by virtue of the eſtate for 
mender aforeſaid, made by the ſaid Lancelot, in the manner life. 
orefaid, entered into the ſaid meſſuage with the appurte- 

ances, and drove out and removed the ſaid John Wade from 


elo is poſſeffion thereof, and was and now is ſeized thereof in 
pn demeſne, as of a frechold for the term of her life, at the 
dazu of the Lord, 2 to the cuſtom of the manor afore- 
aid, | id; and this the ſaid Ihn Wade is ready to verify; where- 


ron oon be prays judgment, and his ſaid debt together with his 
lamages, a by the detaining the ſame, to be awarded 
ords( 0 him, Sc. | 


„en e which there was a demurrer and @ joinder in demurrer; (Pe 224) 
id the cauſes ſhewn fer the demurrer were, that it did not appear 
fe replication that Jane Symons had any good and legal lille; The caſe, 
1d that the replication was not ſufficient, becauſe the 2 John » Saund. 
ain thereby deny or deſtray the title of the ſaid Simon Bache: 149. 
ppt d u was argued by Winnington for the defendant, that the ſur- 
f %% Lancelot Symons to the w/e of Fatience Huſſey for her 
fe, was i; becauſe ſhe had an gſtate for life befure, and by con- 
"uence the remainder limited after that particular eſtate, void in its 
realiom, is alſo void; /o that Jane Symons could have no title ; 
d the lain. ¶ in his replication Mgned no breach, But it was 
d by the counſel for the 2 and fo agreed to by the court, 
"at the gate limited to Patience Huſſey was void, and that by way 
' preſent gate, and not by way of a remainder ; for they ſaid 
hat @ ſurrender is rather in the nature of a decd-poll than of an 
derture, and enured by way of a uſe, and ſurrenders and admit- 
{ances 


| „ Dob6& 

tances are io be en confirued and taken contrary 10 the rules of 

conveyances at common law, as in Cro. Eliz. 323. Cro. Jac, 
T he huſband takes copyhold lands from the lord, to whom the in} 
. granted ſciſin, habendum ts the huſband and wife; this is q gud 
8 to the wife, although ſhe only be named afterwards in 1, 
abendum ; and the wife by thoſe words takes a preſent eſtate wii 
her huſband, which ould not be done by à conveyance at comm 
law ; fo here the ſurrender is to be conſtrued as an immediate 2 
ment upon the huſband and wife, and the law in ſuch caſes hut 
always made @ confirudtion, ut res magis valeat, as Dyer 30 
Cro. Eliz. 323. The grant of a reverfron, when” it ſhall happen 
after the death of the tenant for life, is conſirued a good grant of th 
preſent reverſion, notwithſlanding the words ſeem to be otherwiſe 
and fo it ought to be here taken, that the intent was that Jane au 
Lancelot fhould have the meſſuage jointly for their lives in poſh 
ion, after the death of Patience he tenant for life, as an immediu 
ſettlement ; and the caſes in the margin of my book, are as follm: 
4 Co. 23. Cro. Eliz. 1:5, 323, 373. 1 Roll 511. Cro. Ja 
105, 106. 4 Co. 23. Cart. 238. Poph. 38, 39. 1qbalk, 
233. 1 Cro. 185. 2 Cro. 915. 3 Cro. 323. 10 Co. 107, 

2 Co. 51. | 


(P* 235) »The SrartIontrs ComPaNyY againſt Hur. 
Lill. Eat, | 


ö © hs London, ff. The maſter and wardens, or guardians and 


tion upon commonalty of the myſtery or art of ſtationers of the city df 
a by-lawof London, complain of h Hunt being in the cuſtody of the 
— 3 marſhal of the mar/hal/ea of our ſovereign Lord the King, be- 
cee fore the King himſelf, in an action that he render to then 
for not ac- forty pounds of lawful money of Great Britain, which he ou 
cepting the to and unjuſtly detains from them, for this cauſe ; (that 1s to 
livery. Jay) that whereas our late ſovereign Lord and Lady Philip and 
Mary, King and Queen of England, &c. by their letters patents 

ſealed with the great ſeal of Kngland, bearing date at Wk 

minſter, on the fourth day of May, in the third and found 

years of their reign, out of their ſpecial favour, and fron 

their certain knowledge and mere motion, willed, gave and 

ranted for themſelves, the heirs and ſucceſſors of the fail 

d to their faithful and beloved ſubjects Thomas Doch 

(naming the reſt in the letters patents) freemen of the myſtery « 

art of ſtationers of the city of London, and to their ſurvivots 

that they ſhould for ever after be in truth, deed and nant, 

one body of themſelves for ever, and one community for et 
incorporated of one maſter, and two guardians or warden 

and community of the ſaid myſtery or art of ſtationers of l 


ſaid city, and that they ſhould have perpetual mere 


might, being aſſembled together of themſelves; make ſuc 
ſtatutes and ordinances, and other things, for the benefit g 
the ſaid art or myſtery of ſtationers, and of the ſaid company 
and for other lawful cauſes in the manner aforeſaid, as often 
as they ſhould pleaſe lawfully and with impunity, without any 
moleſtation or diſturbance of the ſaid Lord and Lady, de 
King and Queen, or the ſucceſſors of the ſaid Lady the Guten 
or of any other perſon whatſoever, as by the ſaid letters p. 
tents, inrolled of record in the court of chancery, of our Lid 
and Lady the now King and Queen at Vęſiminſler, an exenyli. 
fication of which inrolment under the great ſeal of his. la 
Majeſty Charles the ſecond, late King of England, and bearing 
date at We/lminfler, on the twenty-third day of October, in the 
thirty-ſixth year of his reign, they the ſaid maſter, wardens 
or guardians, and company of the myſtery or art of ſtationen 
of the city of London bring into this court, it doth and may 
more fully appear: and they the ſaid maſter, wardens or guar 
dians, and company of the ſaid city of Londin, do in fad 
declare, that after making the letters patents aforeſaid, and be- 
fore the exhibiting their bill, (to wit) on the fourteenth day f 
May, in the year of our Lord one thouſand ſix hundred niney: 
four, at London aforeſaid, at the pariſh of St. Martin Ludeet, 
in the ward of Farringdon within, they the ſaid maſter and war 
dens, or guardians and company of the myſtery or art of fiz 
tioners of the city of London, being then and . there- aſſemble 
for the good government of the faid freemen of the an 6 
myſtery aforeſaid, and of the company aforeſaid, and their 
ſucceſſors, make and ordained certain ordinances, not repuy: 
nant or contrary to the laws of this kingdom, or in any wil 
tending to the prejudice of the commonwealth thereof, (amongk 
other things) \ up the maſter, wardens and aſſiſtants of the fad 
company, or. the major part of them, in a court of afliſtans 
to be held according to the uſage of the ſaid company, ſhoul 
when and as often as they ſhould think fit, elect and admit 
ſuch member and members of the ſaid company, upon ite 
livery or cloathing of the ſaid company, as they ſhould eſteen 
proper; and that the perſon ſo elected upon his admiſſion itte 
the livery or cloathing, ſhould: pay to the ſaid maſter and wit 
dens, or guardians and company of the art or myſtery of ft! 
(P* 237) oners *ot the city of London the ſum of twenty pound 
for ſuch his or their admiſſion thereto : and if any fu 
rſon ſo elected upon the livery or cloathing, as aon 
{aid, ſhould not upon notice thereof accept the fame, tw 
ing no reaſonable cauſe to refuſe it, then he ſhould pil 


to the maſter and wardens, or guardians and company 00 [2s 
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Debt. 


myſtery ot art of ſtationery . the city of Londen, for ſuch his 

refuſal, the ſum of forty poùnds of lawful money of England *;z ® which 
which ſaid ordinance made, as afotefaid, afterwards, (to wit) Tuſtbe now 
on the thirt y- firſt day of May, in the yeat of our Lord one thou 1 
land fix hundred ninety-four, at Londen aforeſaid, in the fad | 
pariſh and ward, at the reqiſeſt of the -maſter and wardens, or 

wardians and company of the myſtery or art of ſtationers of the 

city of Lendon ; and according to the tenor of an act of parlia- 

ment in ſuch caſe made and firovided, by the right honourable 

fit Fobn Summers, knt, lord keeper of the great ſeal of England, 

fir Jobn Holt, knt. chief juſtice of our Sovereign Lord the 

King, and then Lady the 8 aſſigned to hold pleas in the ſaid 

court of our ſaid Lord the King, and then Lady the Queen, be- 

fore our Sovereign Lord the King, and the then Lady the Queen, 

and fir George Treby, knt. lord chief juſtice of their Majeſty's 

court of common pleas at Weſtminſler, was viewed, read and 

examined, and by them approved of, eſtabliſhed and confirmed : 

and they the ſaid maſter, wardens, or guardians and company 

of the myſtery or art of ſlationers of the city of Landen, do in 

f& aver, that after making the ſaid ordinance, and before ex- 

hibiting their bill, (to wit) on the firſt day of May, in the year 


of our Lord one thouſand ſix hundred ninety five, he the ſaid 


Jahn hath been, and ever ſince was and now is a freeman and 


member of the ſaid company of maſter, wardens, or guardians 
and company of the myſtery or art of ſtationers of the city of 
Lindon, (to wit) at Londen aforeſaid, in the ſaid pariſh and wardz 
and that after the firſt day of Muy, in the laſt mentioned year of 
our Lord, and before the exhihiting their bill, (to wit) at a court 
of aſſiſtants of the ſaid maſter and wardens, or 
company of ſtationets of the city of Landon, held according to 
the uſage of the ſaid af at ſtationers hall, in the pariſh and 
e 


ardians and 


ward aforeſaid, on Manday the fifth day of Augufl, in the year of 


our Lord one thouſand ſix bundred ninety-five, by John then 
maſter, William Rutwwlins and Samuel Lowndes then wardens, and 


Roger Norton, Edvard Brezoſſer, &c, (naming the reſt, then al- 
liſtants, of the ſaid company, being then preſent and aſſembled 
together, and they being at that time the major part of the mat - 
ter, wardens and aſſiſtants of the company aforeſaid, he the ſaid 
Jibn Hunt being then a freeman and member of the ſ4id conpa- 
ny, was then and there elected by the ſaid maſter, wardens and 
athſtants, being aſſembled in the court of aſſiſtants, as aforeſaid, 
vpon the livery of the company of them the ſaid maſtet and 
wardens, or guardians and company of the myſtery or art of ſta - 
tioners of the city of Lenden; and although he the ſaid Jabs at; 
terwards, (to wit) on the fifth day of October, in the year of our 
* 01. II. U " 2 Loid 


Debt. 


Lord laſt above mentioned, at Londen aforeſaid, in the ſaid pz. 
Tiſh and ward, had notice as well of the ſaid ordinance, ay gf 
the election aforeſaid, and was requeſted by the ſaid maſter and 
(P#®238) wardens, or guardians and company of the“ myſtery or art ci 
| ſtationers of the city of Londen, to accept the ſaid livery : ne 
vertheleſs he the ſaid Jin then and there altogether reale 
accept the ſaid livery, and did not then, or at any other time, ac. 
cept the ſame, not having any reaſonable cauſe to refuſe the ſaid 
livery, contrary to the intent and purpoſe of the ſame ordinance; 
whereby an action accrued to the ſaid maſter and wardens, or 
guardians and company of the myſtery or art of ſtationers of the 
city of Lenden, to require and have of the ſaid Jon Hunt the (aid 
forty pounds: nevertheleſs the ſaid John Hunt, although often 
requeſted, hath not paid the ſaid forty pounds to the ſaid maſter 
and wardens, or guardians and company of the myſtery or art of 
ſtationers of the city of London, but hitherto altogether hath and 
ſill doth refuſe to pay them the ſame, to the damage of the ſaid 
maſter and wardens, or guardians and company of ſtationet of 
the city of Lenden fifty pounds z and therefore they bring their 
ſuit, and have good proof of the premiſſes when the court will 
conſider thereof. Illy 15 3. Wig oa 


N e Hill. 1 & 2 Jac. 2. Roll 1534. accorc 
; yernm 

| . , acorel; 

Windford. The Mayer, &c. of Cambridge againſt Herring. Laiter 
ſaid bo 


ADecla® Camb. ſſ. Gerrard Herring, late of Cambridge in the _ good, 
ration in aforeſaid, draper, was ſummoned to anſwer to the mayor, bailiitz WE zforeſ 
obs * Ne and burgeſſes of Cambridge aforeſaid, in an action that he render Bi letinę 
5 a to them ten pounds, which he owes to and unjuſt] detains from WM reditar 
them: And whereupon they the ſaid mayor, bailiffs and burgeſſ- rough 

That the es, by Richard Pyle their attorney, declare, that whereas the vill Wi of the 
vill of Came of Cambridge, in the ſaid county of Cambridge, is an ancient vill Wele, 
bridge is an and borough : And whereas our late Sovereign Lord James the WM the ma 
K ville rſt, late King of England, on the thirtieth day of April, in the WWnajar | 
That King tbird year of his reign, at Heſiminſier in the county of Middie- Wi boroug 
Joon. 1. byſex, by his letters patents ſealed with his great ſeal of Eng/and, Mere, 
= Letters which they the ſaid mayor, bailiffs and burgeſſes bring here in BWerdinan 
— © court, dated at H'efimirſter aforeſaid, on the ſame day and nit and 
they ſhould year from his ſpecial favour, and from a certain knowledge and BW nalties, 
be ſo. mere motion, willed, ordained, conſtituted, granted and declar. Wer amer 
ed for him, his heirs and ſucceſſors, that' the ſaid borough of linquen 
Cambridge ſhould from thence for ever after be and remain a fre: Neither o 

borough of itſelf, and that the men of the ſaid borough ſhould Bhecef, 


be free burgeſſes, and that they ſhould for ever have all om les f 
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Debt. 


ies and free cuſtoms belonging to a free borough; and that That the 
2 bailiffs and burgeſſes of the ſaid borough, ſhould from a bl 4 
thence be and remain a body corporate and politick, in reality, Burgeſſes 


ind and name, by the name of the mayor, bailiffs and burgeſſes honid be 4 


of the borough of Cambridge z and his ſaid late Majeſty, for him- Body Cor- 


ſelf, his heirs and ſucceſſors, by the ſame letters patents, ereft>Po*ate, by 

ed, made, ordained, . conſtituted and declared them by the name 8 5 

of the mayor, bailiffs and burgeſſes of the borough of Cam- or, &c, 7 

bridee, one body corporate and politick, in reality, fact and 

ame, and that they ſhould by that name have perpetual ſucceſ- 

fon; and further, his ſaid late Majeſty out of his “ abundan P# 
willed, and by. the ſame letters patents, for himſelf and ( 239) 

F. iccefſors, granted to the ſaid mayor, . bailiffs and burgeſſes 

of the borough aforeſaid, and their ſucceſſors, that the mayor 

bailiffs and burgeſſes for the time being, or the major part o 

them, whereof he willed the mayor of the borough aforeſaid to bes 

one, ſhould have full power, authority and, faculty of erecting, pgger t 

conſtituting, . making and eſtabliſhing, from time to make By- 

tine, ſuch and ſuch- like laws, ſtatutes, rights, ordinances and Laws. 

conſtitutions, as to them. or he major part of them; where- 

of he willed the mayor af the borough aforeſaid to be one, it 

hould ſeem meet, profitable, wholſome, honeſt and neceſſary, 

according to their ſound diſcretions, for the good rule and go- 

yernment of the mayor, bailiffs and burgeſſes of the borough 

zorefaid 3 and all and ſingular other the burgeſſes, officers, mi- 

I niſters, artificers, inhabitants and reſiants whatſoever, within the 

ſaid borough and the liberties thereof, for the more ample publick 

good, common benefit, and good government of the borough 

iorefaid ; and alſo for the better overning. and diſpoling, 

leiting and demiſing of the lands, poſſeſſions, reverſions and he- 

reditaments of the 2 or, bailiffs and burgeſſes of the bo- 

rough aforeſaid, and all other the things and cauſes whatſoever 

of the aid borough, touching or in any wiſe concerning the 

eſtate, rights. or 1ntexeſt of - borough aforeſaid z and that 

the mayor, bailiffs and burgeſſes for the time being, or the 

major part of them, whereof he willed the , mayor of the ſaid 

borough for the time being to be one, as often as they ſhould 

cet, make and eſtabliſh ſuch laws, rights, conſtitutions and 

ordinances, in the manner aforeſaid, ſhould make, ordain, li- 

nit and provide ſuch and ſuch-like pains, puniſhments and pe- 

ulties, by the impriſonment of the body or bodies, ar by fines And to im. 

u amerciaments, or by either of thein, againſt or upon all de- poſe linge. 

linquents againſt ſuch laws, inſtitutions, rights, ordinances, or 2.5 

ther of them, or any ſuch-like, or whatloever it ſhould ſeem 

eſſary, fit and requiſite to the ſaid mayor, bailiffs and bur- 

elles ſor the time being, or 9 major part of them, * 

2 ; e 
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he willed that the mayor, for the time being, to be one, for th 
obſervance of their laws, ordinances and conſtitutions 2nd 

that they might and ſhould levy and have the ſame fines 200 

amerciaments to the uſe and behoof of the mayor, bailiff; a4 

burgeſſes of the borough aforeſaid, and their ſucceſſors, with. 

out being hindered by his Majeſty, his heirs and ſucceſſors, t 

by any or either of his officers or miniſters, or their heirs 0 

- ſucceſſors, and without giving any account thereof to him, his 

heirs and ſucceſſors, all and every of which laws, ordinance, 

rights and conftitutions to be made as aforeſaid, he willed to he 

' obſerved under the penalties therein contained ; ſo that not- 

withſtanding, ſuch laws, ordinances, conſtitutions, impriſon. 

ments, fines and amerciaments, be reaſonable and not repuy 

nant or contrary to the Jaws, ſtatutes, cuſtoms or rights of hi 

kingdom of England, and the reaſonable and laudable preſcrip- 

tions and cuſtoms uſed and accuſtomed” in the ſaid ancient bo- 

rough: By virtue of which ſaid letters patents, they the aid 

mayor, bailiffs and burgeſſes, became a body corporate and po- 

| litick, in reality, fact and name; and afterwards our late Sove- 

(Pago) teig Lord Charles the firſt, late King of England, on the (nth 

That King d) of February, in * the ſeventh year of his reign, at Weſrinfer 

Charles the aforeſaid, by, his letters patents ſealed wich his great ſeal of 

Fi:it grant England, which they the ſaid mayor, bailiffs and burgeſſes, alfo 

ed that one bi ing into this court, bearing date at V gfminßer the ſame day 

of the Bur- and year, of his abundant grace, willed and by the ſame letters 

| 91294 for himſelf and his ſucceſſ d to the {id 
Gould be x patents, for elf an s ſucceſſors, granted to the fa 

Mayor, & c. mayor, bailiffs and burgeſſes aforeſaid, their heirs and ſucceſ- 

ſors, that there ſhould be for ever after one of the burgeſſes ol 

the borough aforeſaid, who ſhould be and be called a mayor of 

and Twelve the borough aforeſaid ; and that there ſhould and might be twelie 

Capital of the capital burgeſſes of the borough aforeſaid, beſides the 

Bu.gefſes, mayor of the ſaid borough, who ſhould be and be called aldet- 

5 and of the privy council of the borough aforeſaid, as an. 

men, and oſtiently they uſed to be; and that there likewiſe ſhould 210 

their Privy might be within the torough aforefaid, twenty-four of ſome of 

Conucil; the moſt diſcreet burgeſſes of the faid borough, who ſhould be 

5 and be called of the common- council of the borough aforeſiid: 

And our ſaid late Sovereign Lord King Caarles the firſt willes, 

and by his ſame letters patents granted for bimſelf, his heirs and 

_ — lueceſſors, that the ſaid twenty-four common - council men © 

A "the borough aforeſaid, for the time being, ſhould from tiwe 0 

four Com- time be aiding and aſſiſting the mayor and aldermen, for the tint 

mon Coun- being, in all cauſes, things, affairs and matters whatloese!, 

cil Afift= touching or in any wiſe concerning the ſaid borough, as oftca 

— ard whenſoever they ſhould be requeſted by the mayor for i: 

time being, as hey bad till that time been uſed and accuſtomed, 
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ind had antiently enjoyed, as by the ſaid letters patents of his 

iid late Majeſty King Charles the firſt, it doth more fully appear: 

And whereas afterwards alſo, (that is to ſay) at a general coun- 

cil held by adjournment for the borough aforeſaid, on the third 

day of May, in the thirtieth year of the reign of our late Sove+ 

reign Lord Cherles the ſecond, late King of England, &c. one 

Edward Miller, (being mayor of the vill of Cambridge afore · 

faid) and the major part of the bailiffs and burgeſſes then be- 

ing aſſembled together, at the borough of Cambridge aforeſaid, 

at the general council at the Guildhall of the ſame vill, did for 

the good rule and government of the burgeſſes of the ſaid bo- 

rough think fit, and ſo ordain, and place and appoint it in the rh B. 
book of ordinances of the ſaid corporation 3 That if at any ay; - 4 
time from thenceforward any perſon of the common-council if any of the 
« of the ſame vill, ſhould voluntarily reſign or lay down his Commons 
« place of common- council man, then ſuch perſon of the com- _ 
„mon- council ſo reſigning or laying down his place, ſhould New vr if 
« forthwith pay ten pounds to the uſe of the ſaid corporation z** be ſhoul.l 
And whereas afterwards our ſaid late Sovereign Lord Charles the pay 101. to 
ſecond, late King of England, on the third day of Fanuary, in — Uſe of 
the thirty-ſixth year of his reign, at Weſtminſler, by his letters hes ot 
patent ſealed with his great 2 of Englaad, (which the ſaid 
mayor, bailiffs and burgeſſes bring here into this court, dated at A new Pa- 
Weſtminſter on the ſame day and year) out of his ſpecial favour, tent of la- 
and from his certain knowledge and mere motion, a-new con- Kia 
ſtituted, declared, and granted that the burgeſſes and inhabitants „ e 
ol the borough aforeſaid, ſhould from thenceforth for ever after Second. 

be and exiſt one body corporate and politick, in reality, deed 

and name,“ by the name of the mayor, bailiffs and burgeſſes of (P*241) 
the borough of Cambridge, and incorporated, erected, made, or- N 
dained, conſtituted, created, confirmed, ratified and declared 

them, by the name of the mayor, bailiffs and burgeſſes of the 

boough of Cambridge, one body corporate and politick, in rea- 

lity, deed and name, and that ike? ſhould have perpetual ſucceſ- 

hon by that name: And our ſaid late Sovereign Lord King 

Charles the ſecond, by his ſame letters patents did Camengſt cther That the 
(bing: ) nominate, conſtitute and appoint the ſaid Gerrard Ilar- Defendant 
ring, one of the nrſt and modern of the common-council of wis ap- 

the borough aforeſaid, continuing him in that office, during his Peinted of 
life: And the ſaid mayor, bailiffs and burgeſſes aforeſaid, do — 
urther declare, that afterwards, (that is to /ay) on the thirtieth cil; 

day of April, in the year of our Lord one thouſand fix hundred aud 3oth of 
eighty-five, at Cambridge aforeſaid, he the ſaid Gerrard, in writ AN) 1639, 
ing under his hand, voluntarily reſigned his place or office of _ Were 


common-council-man of the vill of Cambridge aforeſaid z where- 4 


dy an action accrued to the ſaid mayor, bailiffs and burgeſſes, Council 
: — 


Lut 405. 
The Caſe. 


Lau, became diſſolved by the la Charter 1 6ut all theſe Exceptims 
were over · ruled, and the Plaintiff had bis Judgment. 


Declarze London, ſſ. T, W. eſq; compains of J. G. otherwiſe J. G. 
jr upon « citizen and merchant of lr being in the cuſtody of the 
Bill penal, 


to require and have of the ſaid Gerrard Herring the ſaid ten 
pounds: MVevertbeleſi the ſaid Gerrard Herring, although often 
required, hath not paid the ſaid ten 2 to the ſaid may. 
or, bailiffs and burgeſſes, but hitherto 

to pay them the ſame ; whereby they declare they are injured 
and endamaged to the value of one hundred ſhillings ; and 
therefore they bring their ſuit, and baue god Proof of the Pren.iſ- 
es when the Court will conſider won 


the Declaration in Arreſi of Judgment. Firit, There could be u 
to have been by Deed, for the Defendant hath a Freebeld. Thitd. 


ly, That no Notice was given him of the By- Law, and that he wa 
not a Member at the 755 


Debt. 
ath and ſtill doth refuſe 


 Hfter a verdi® for the Plaintiff, four exceptions were taken ty 


Reſignation but tothe Mayor. Secondly, That the Reſignation ought 


me of making the By-Law. Fourthly, 
That the Corporation, which avas at the Time of making the H- 


Marſhal of the Marſbalſca of our ſovereign Lord the King, be- 
fore the King himſelf in an aQion that he render to him one 
hundred and ten pounds of lawful mone of Great-Britan, 
which he owes to and unjuſtly detains from im, for this cauſe ; 
that is to ſay, that whereas 4 ſaid J. on the fifth day of April, 
in the year of our Lord one thouſand ſeven hundred thirty-three, 


at Londen, (that is to ſay) at the pariſh of St. Mary le Bow, in come 
Andupon an Cheap Ward, by his bill obligatory, ſealed with the ſeal of the Tre, 
Emiſſet. ſaid J. and now ſhewn here to this court of our ſaid ſovereign neich 
Lord the King, (the date whereof is the ſame day and year) (Ce Cay | 
knowledged himſelf to owe and be indebted to the ſaid 7, in A 
the ſum of twenty-nine pounds four ſhillings, current money 0! dred 
Great-BÞritain, to be paid to the ſaid 7. at or upon the twenty” the l 
eighth day of July then next enſuing the date of the ſaid bill man! 
| obligatory ; and that ſuch payment might be truly and faithful he is 
(PX 242) ly mage, he the ſaid F. did by the ſame bill “ bind his neits, el. mani 
ecutors, and adminiſtrators, in the ſum of fifty pounds: And here 
the ſaid 7. doth in fact declare, that the ſaid J. did not pay 10 upor 
the ſaid 7. the ſaid ſum of twenty-nine pounds four ſhillings, him 
at or upon the ſaid twenty- eighth day of July then next enſuing a W 
the date of the ſaid bill obligatory, according to the intent and ſaid 
purport of the bill obligatory aforcſaid ; whereby an action a- Lord 
crued to the ſaid J. to demand and have ot the {aid J. the {ad perſe 
ſiſty pounds, part of the ſaid one hundred and ten pounds: A the f 
whereas he the ſaid J. afterwards, (that is to ſoy) on the Wer N 

0 


tivth day of lebruary, in the year or our Lord one thouſand hs 


Debt. 


ren hundred thirty-two, at London aforeſaid, in the ſaid pariſh 
11d ward, bought of the ſaid T. ſixty pounds weight of ſilk for 
ity pounds of lawful money of Great · Britain, beſing the reſi- 
due of the ſaid one hundred and ten pounds: Nevertheleſs the 
aid J. altho' often required, hath not paid the ſaid 7. the faid 
one tundred and ten pounds, but hitherto hath and ſtill doth re- 
fuſe to pay the ſame z:and therefore he brings his ſuit, and bath 
and Proof of the' Premiſſes when the Court will conſider there - 
1 N 


And now here at this day, that is to ſay, on Friday next after Imparlance, 
the morrow of the _y Trinity this ſame Term, (until which 
day the ſaid F. G. had leave toimparl, and then to anſwer to the 
id bill) as well the ſaid 7. V. by his ſaid Attorney, as alſo the 
ſaid F. E. by H. H. his Attorney, come before our ſovereign 
Lord the King at We/tminſler z and the 3 defends the force 
and injury when, c. and pleads that the ſaid T. ought not to The Defen- 
have or maintain his ſaid aQion thereupon againſt him, becauſe dant pleads 
to the ſaid fifty pounds, part of the ſaid one hundred and —— 15 
ten pounds, the ſaid J. doth alledge that he paid the ſaid 7. 
the ſaid ſum of twenty-nine pounds four ſhillings, upon the 
laid twenty-eighth day of July, next enſuin , date of the 
ſaid bill obligatory, (that is to ſay) at London aforeſaid, in the 
iid pariſh and ward, which he ought to have paid him at that 
day, according to the intent and purport of the bill obligatocy , gu 
aforeſaid ; and therefore he puts himſelf on the country; and the chereupon. 
ſaid T. doth likewiſe the ſame; Therefore let a jury thereof 
come before our ſovereign Lord the King at Weſtminſter, on 
Tueſday next after three weeks of the Holy Trinity, and who 
neither, Cc. to recognize, Oc. becauſe as well, Ec. the ſame 
(ay is given to the parties to be there, c. | 

And as to the ſaid ſixty pounds, refidue of the ſaid one hun - r to the 
ded and ten pounds, the ſaid J. pleads that he doth not owe to Emiſſet the 
the ſud T. the ſaid ſixty pounds, or any part thereof, in ſuch Defendant 
manner and form as the ſaid T, declares againſt him ; and this “182 Law. 
be is ready to defend againſt the ſaid F. and his ſuit, in what 
manner ſoever this court of our ſovereign Lord the King ſhall 
here adjudge z therefore it is adjudged, that the ſaid F. do there- 
upon wage his law with himſelf, and twelve ſureties, and let 
him come with his law here before our ſovereign Lotd the King 
at Meſiminſler, on (ſuch a day) yz and the ſaid Attorney for the 
lad James is directed, that he then bring before our ſovereign 
Lord the King at Weſtminſter, the ſaid J. his client, in his own 
perſon, to petfect his law aforeſaid, the ſame day is given to 
tz ſaid T. to be there, Ee. . 

* Norfolk, ff. 4, B. complains of C. D. citizen and weaver(P*2 43) 
of Norwich, id the county of the ſaid city, being in the cuſtod 1 
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| Debt. 
A Declara- of the marſhal of the Mar ſnalſea of our ſovereign Lord the King 


_ in 2 before the King himſelf, in an action that he render to him tw; 

Detendant hundred pounds of lawful money of Great - Britain, which he 

is bound by owes to and unjuſtly detains from him, &. ſor this cauſe z (that 

s Statute is to ay) that whereas the ſaid C. D. on the tenth day of 047 

ſlope. Ger, in the year of our Lord one thouſand ſeven hundred thirty 
three, at 7 Hetſard in the ſaid county, by his writing obligatory, 
ſcaled. with the ſeal of the ſaid C. D and new ſhewn here to 
this court of our ſaid ſovereign Lord the King, (the date where. 
of is the ſame day and year) acknowledged himſelf to be 
bound and firmly obliged to the ſaid 4. in the ſaid two hun- 
dted pounds, to be paid to the ſaid 4. whenever after he the 
ſaid C. ſhould be thereto required z and unleſs he ſhould ſo do, 
the ſaid C. willed that the penalty of a ſtatute-ſtaple for nier- 
chandizes therein bought and ſold, ſhould go againſt him and 
his heirs ; nevertheleſs the ſaid C. though often required, &. 
UA. in the former} 


A Declata- Middleſex, NN. A. B. complains of C. D. being in the cuſtody 
tion in Debt of the marſbal of the Mar/balſea, of our ſovereign Lord the 
e eh King, before the King himſelf, in an action that he render to 
acknow- him one hundred pounds of lawful money of Great- Britain, 
jecged in which he owes to and unjuſtly detains from him, for this cauſe; 
the High (het is to ſoy) That whereas the ſaid J. on the twentieth day 


. trul 
— of June, in the year of our Jord one thouſand ſeven hundrec be 8 
Fe thirty-three, before our ſovereign Lord the King, in his high . 
court of chancery, (that ſame court then being held at Meſlnin · deman 
ier in the county of Middieſeæx) acknowledged himſelf to owe erke 
to the ſaid 4. one hundred pounds, to be paid at the feaſt of d . | 
Michael the Archangel then next enſying : Nevertheleſs the ſad Mis 
C. although often requeſted, &c, [ As in the former.} of the 
An Action pound 


of Debt up- London, NN, A. B. complains of C. D, being in the cuſtody 
on an A- of the marſhal of the Ma- ſbalſea of our ſovereign Lord the 
v ard, King, before the King himſelt, in an action that he render to 
Han. 89. him ten pounds, which be owes to and unjuſſly detains from him, 
for this cauſe z (that is te ſay) That whereas the ſaid 4. and 
he the ſaid C. on the twenty-eighth day of June, in the ſeventh 
year of the reign of our 3 Lord the King, at Londn, 
(that is te ſay ] in the pariſh of St. Mary le Bau, in Cheap ward, 
mutually ſubmitted and referred themſelves to the arbitrament, 
order and judgment of F. B. and R. J. arbitrators, inditte- 
rently choſen between them, concerning all manner of creſpaſſe 
complaints, actions, ſuits, cauſes of action, diſputes and de- 
mands whatſoever, which had then ariſen or were depending 
between them the ſaid A, and the ſaid C. and they the ſaid f. : 
| 4 


Debt. 


ad R. J. (fo being arbitrators indifferently choſen between, 

dem, having accepted the charge of arbitrating, determining 

1nd adjudging between them the ſaid 4. and the laid C. of an 

concerning the 8 afterwards, (that is to ſay) on the twen · | 
11-eighth day of June, in the ſeventh year aforeſaid, at * London (P# ) 
foreſaid, in the faid pariſh and ward, arbitrated, determined and 244 
judged that the ſaid C. ſhould pay to the ſaid A. the ſum of 

en pounds, on the firſt day of Augy/? then next following z and 

that they the laid A. and C. ſhould give each to the other a ge- 

neral releaſe z whereby an action accrued to the ſaid A. to de- 

mand and have of the ſaid C. the ſaid ten pounds: Neverthe- 

leſs, Er. 


Middleſex, MN. A. B. complains of C. D. being in the cuſtody A Declara- 
of the marſhal, c. in an action that he render to him two hun- tion in Debt 
died ſhillings, which he owes to and unjuſtly detains from him, by « Ser- 
for this cauſe z (tha? is te ſay) That whereas the ſaid C. on the zi, Midas 
tenth day of June, in the fifth year of the reign of our ſove- for wages. 
reign Lord the King, at Weſtminſter in the county aforeſaid, was Han, go. 
rained by the ſaid C. to ſerve him in his trade of a dittiller, 
ſom the feaſt of the nativity of St. Jab the Baptiſt, for one 
whole year from thence next enſuing, taking ten pounds for his 
ſlaty for that time; by means of which retainer the ſaid 4. did 
tuly and faithfully ſerve the ſaid C. in his trade aforeſaid, 


ee ber the time aforeſaid z and the ſaid ten pounds are now in ar- 

or and unpaid z whereby an action accrued to the ſaid A. to 

n+ cemand and have of the ſaid C. the ſaid ten pounds: Ne- 

N rettheleſs the ſaid C. Sc. | 

aid Mizdleſex, . A. B. complains of C. D. being in the cuſtody a Declar- 
of the marſhal, c. in an action that he render to him eighteen tion in Debt 

ah pounds four ſhillings of lawful money of Great- Britain, which for nurſing 


de owes to and unjuſtly detains from him, for this cauſe ; ( that the Plein. 
the Fr [iy ) That whereas the ſaid C. on the twenty -ninth day of _ N 5 
| . k 9. 
E fifth year of the reign of our ſovereign Lord the 
ung, at Weſtmin/ler in the county aforeſaid, put one I. D. his 
lonto E. N. then wife of the ſaid A. B. to be ſuckled, nouriſh» 
62nd kept, and for the ſaid E. to do whatever elſe in that caſe 


23 incumbent to the duty of a nurſe, from the ſaid twent y- 
vard, ach day of June, for a long time, (that js to Jay) for one 
nent, err and three quarters of a year, from thence next enſuing, 
difte» bing for the premiſſes from the ſaid C. four ſhillings weekly 
** revery week; and altho' the ſaid E. B. wife of the ſaid 4. 5. 


ud truly and faithfully perform all and ſingular the premiſſes 


nd * the time aforeſaid z ſo that there became due to the ſaid 4. B. 
F, ; giteen pounds four ſhillings for ſuckling, nurſing and keeping 


2 
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the ſaid ſon of the ſaid C. for the time aforeſaid, at the rate 0 

four ſhillings e ek: nevertheleſs the ſaid C. Oc. 
An AQion Middleſex, ff. A. B. complains of C. P. and FE. his wife, 
= — late of Hampſtead, widow, relict of G. H. eſqz deceaſed, being 
granted by in the cuſtody of the marital, Ac. in an action that they render 
the Defen- to him twenty pounds of lawful money of Great-Britain, which 
3 Wife are in atrear to him for a certain annuity or annual rent of ten 
"vg Mar- pounds, which they owe to and unjuſtly detain from him : For 
225 that whereas the ſaid E. while ſhe was ble, on the thirtieth day 
of May, in the third year of the —_ of our ſovereign Lord the 
king, at Hampſtead in the county aforeſaid, by her indented wii. 
(P*2 Jing, which the ſaid A. brings into this court, ſealed with the 
245)ſeal of the ſaid E. * (the date whereof is the ſame day and 
1 7 5 year) gave and granted to the ſaid A. the annuity aforeſaid, by 
the name of an annual rent or annuity of ten pounds of good 
and lawful money of Gs eat - Britain, iſſuing out of her manor of 
T. and out of all and fingular other her lands, tenements and 
hereditamients whatſoever, with every of their appurtenancesin 
H. in the county aforeſaid, for him the ſaid H. and his aſſigns, to 
have, hold, enjoy and receive the ſaid annual rent of ten pounds, 
for the term, and during the natural life of the ſaid E. to the 
ſole uſe and behoof of the ſaid A. and his aſligns, to be paid 
yearly by equal portions, from the feaſt of St. Michael then neit 
enſuing: By virtue whereof the ſaid 4. became ſeized of the 
ſaid annual rent or annuity aforeſaid z and being fo ſeized theres 
of, ſhe the ſaid E. afterwards, (that is to ſay) on the twentieti 
day of Auguy/}, in the ſaid third year of the reign of our ſove- 
reign Lord the King, took to huſbaad the ſaid C. D. at Han- 
ſtead in the county aforeſaic z and becauſe the ſaid annual tent 
or annuity of ten pounds for two whole years, (that is to ſoy) 
from the feaſt of St. Michael the Archangel, in the fourth year 
aforeſaid, to the twelfth day of November, in the ſixth year df 
the reign of our ſovereign Lord the King, is in arrear and un- 
paid to the ſaid 4. an action accrued to the ſaid A, to demand 
and have of the ſaid C. and E. his wife, the ſaid twenty pounds 
Nevertheleſs the ſaid C. and E. (altho' often requetted) bie 
not paid the ſaid 4. the ſaid twenty pounds, but have wich. 
drawn the (aid annuity from the ſaid A, and altogether have and 
now do refuſe to pay the ſame, to the damage of the ſaid 4 

A Declara- five pounds z and therefore he brings his ſuit, Te. 

tion againſt Middlesex, ſſ. Katherine Norden, widow, by Charles Trun 
the der vas end her attorney, complains of Thoma, F:x, eſq; warden of rhe 
ee mw priſon of the Fleet ot our ſovereign Lord and Lady the King and 
Eſcape of Queen, perſonally preſent here in court, in an action that be 
one commit-render io the ſaid Katherine three hundred and four pounds 


ted upon a which he owes to and unjuſtly detains from her, for this cauſi 
Habca:'Cor («04 
pus. 
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(tht is to ſay ) That whereas the ſaid Natberins lately, (io un.) 
in Trinity term, in the fourth year of the reign of our ſovereign . 
Lord and Lady the King and Queen, in the court of our ſove- 

rign Lord and Lady the King and Queen, before Sir George 

ſreby, Kut. and his brethren, then juſtices of the court of 

Common Pleas of our ſaid ſovereign Lord and Lady the King 

nd Queen, (te wit) at Weſiminſter in the county of Middleſex; That the 
by the judgment of the ſame: court, recovered againſt one 9 
lam Lent hall. eſq; late of London, as well a certain debt of two Jodgme ag 
bundred and forty 23 as alſo forty ſhillings which were ad- 

judged to the ſaid Katherine, in the ſame court of our ſaid ſo- 

yereign Lord and Lady the King and Queen, at Weſtminſter 

eforelaid, for her damages which ſhe had ſuſtained, by reaſon 

of detaining that debt, as by the record and proceedings there- 

of now remaining in this court, it doth more fully appear; 

which ſaid judgment now remains in its full force, virtue and 

efet, not reverſed, annulled or ſatisfied ; And whereas aſter · Adjudicati- 
wards, (that is to ſay) in Michaelmas term now laſt paſty in and on of an 

by the ſame court of our ſaid ſovereign Lord and Lady the Execution. 
king and Queen now here, (namely, „ at Weſtminſter aforeſaid, (P&s 46) 
tefore Sir George Treby, Knt. and his brethren, then juſtices of 

tie court of Common Pleas of our ſaid ſovereign Lord and La - 

(j the King and Queen, at Weſlminſter aforeſaid : Ii was adjudg- 


he chat the ſaid Katherine ſhould have an execution againſt the 
. d //i/liam for the ſaid debt and damages, by the default of 
eta de ſaid V idliam, as by the record and proceedings thereof now 


remaining in this ſame court at W:fmin/ter aforeſaid, it doth 

note plainly appear: And whereas ſhe the ſaid Katherine hereto= Another 
Jore, (that z5 to ſay) in Hillary term, in the fourth and fifth years judgment 
if the reign of our ſaid ſovereign Lord and Lady the King and*ecovered 
Veen, in the ſaid court of Common Pleas of our ſaid love- py the 
'gn Lord and Lady the King and Queen, before Sir George l 
Prey, Knt, and his brethren, then their ſaid majeſties juſtices 

! the ſame court at Weſtminſter aforeſaid, by the judgment of 
le ſame court, recovered againſt the ſaid William, by the name 
Malliam Lemthall, of London, eſq as well a certain debt of 
ny pounds, as alſo forty ſhillings which in the ſame court of 
ur ſaid ſovereign Lord and Lady the King and Queen, now 
tre, (namely) at Weſtminſter aforeſaid, were adjuuged to the 
bd Katherine for her damages which the had ſuſtained by reaſon 

' detaining the ſaid debt, as by the record and proceedings 
icreof now remaining in this court of our ſovereign Lord and 


y the King and Queen, it doth more fully appear ; which 
at be d laſt mentioned judgment now remains in its full force, vit- 
unde, e and effect, not reverſed, annulled or (atisficd : And wwhrre - 
ue erwards, (Har is 40 ſay} on Tueſday next ate, the Octaves 
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bat - Britain, Which be owes to and unjuſtly detains from him, 
i, And whereupon the ſaid A. e. preſent here in this 
court complains, that whereas the ſaid C. on the ſixth day of 
ne, in the fifth year of the reign of our ſovereign Lord the 
for at Weſlminſler in the 3 aforeſaid, retained the ſaid 
io be an attorney for the ſaid C. here in this court of Common 
Yea, {that's te ſay) at A in the county aforeſaid, to 
ſecuteand defend for the ſaid C. as his attorney, a writ in the 
ume of the ſaid C. againſt E. F. of G. in the county aforeſaid, 
buſtandmang and P. &. of the ſame place, yeoman, in an ac- 
non ol debt upon ſeveral demands of twenty pounds, to be re» 
tumble and returned in the ſame court, to be proſecuted and 
defended from that day, fo 'ong as both parties ſhould pleaſe, 
the ſaid 4. to receive from the ſaid C. for his fees in that cauſe 
every term, wherein the ſaid A. ſhould be an attorney for the 
kid C. in that action, three ſhillings and four pence as an attor- 
ey fee, and one ſhilling and eight pence as an agent's fee, be- 
fdes the expences and coſt to be laid out by the ſaid A. in and 
bout proſecuting and defending that action: By virtue of 
which retainer, he the ſaid A. afterwards, (namely) in Michael» 
xt; term, in the year above mentioned, was an attorney for the 
ld C. in that adion; and that fame Michaelimas term, in the 
jear aforeſaid ſued out a writ inthe ſaid aQion of debt for the ſaid 
C. againſt the ſaid E. F. and P. G. returnable and returned in 
the court of Common Pleas aforeſaid, and ſo remained an at- 
orney for the ſaid C. in that action, for fix terms after ſuch te- 
uiner, and paid and laid out ſixty ſhillings to ſeveral officers 
ud clerks of the ſaid court of Common Pleas, and of his ma- 
kſty's high court of Chancery, in the ſame ſix terms, in and 
out proſecuting and defending the action aforeſaid ; which 
ud ſixty ſhillings ſo paid and laid out by the ſaid A. to the of- 
ticers and clerks of 1 courts aforeſaid, for him the ſaid C. in 
ud about proſecuting and defending that action, and three ſhil- 
lags and four pence for his attorney's fee, and one * ſhilling pr. 9) 
and eight pence for his agent's fee, in the ſame action for every( 24 
term of the ſaid fix terms, wherein the ſaid 4 ſo remained as an 
Morney for the ſaid C. in the whole amount to four pounds 
ten ſhillings : And whereas the ſaid C. on the tenth day of Ju- 
in the year aforeſaid, at Meſtninſter aforeſaid, retained the 


lege td 4. to be an attorney for the ſaid C. in the ſaid court of 
eff Common Pleas, to ſue out for the ſaid C. his attorney, in the 
Mm _ ume of the ſaid C. a writ of Superſedeas quia Improvide upon an 
he.14 


exigent, at the ſuit of H. O. ia an action of debt upon a de- 
wind for forty ſhillings, to anſwer to the ſaid H. he the ſaid 4. 
uking from the ſaid C. in the ſaid action three ſhillings and four 


pence 
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pence for an attorney's fee, and one ſhilling and four pence 
an agent's fee, in every tetm wherein the ſaid A, ſhould 1, 
main an attotney for the ſaid. C. in that action, beſides the er. 
pences to be laid out by the ſaid 4, in and about proſecuting 
and defending that action: By virtue of which retainer, le the 
faid A. afterwards in Trinity term, in the year aforeſaid, became 
an attorney for the ſaid C in that action, that in that ſame 7 
term ſued out a writ of Superſedeas quis Improvide for the ſaid ( 
at the ſuit of the ſaid H. returnable here in this court of Con. 
mon Pleas aforeſaid, (namely) at Weſtminſter aforeſaid, and ſo 
remained as an attorney for the ſaid C. in that action, to anſyer 
for the ſaid C. to the ſaid H. therein, for the ſpace of four tera 
after ſuch retainer ; and in and about proſecuting and defendin 
that action, he the ſaid 4. paid and laid out to the officers nt 
clerks of the court of Common Pleas aforeſaid, the furthe 
ſam of thirty ſhillings, in the whole amounting to the fail 
ſum of three pounds ten ſhillings ; whereby an action accrued 
to the ſaid A. to demand and have of the ſaid C. the ſaid ſum of 
eight pounds: Nevertheleſs the ſaid C. altho' often required, 
hath not paid to the ſaid A. the ſum of eight pounds, but hither- 
to hath and ſtill doth refuſe ſo to do, to the damage of the fail 
A. five pounds; and therefore he brings his ſuit, &&. 
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Rudings and Obſervations on Actions of Debt, with (P®249) 


; an Abridgement of the Caſes in the Reports relating 
thereto, + | et, 
I N treating of A27ons of Deor, the caſes in the books relating 
: | thereto, are here diſtributed in the following manner : 


Firſt, Of che Aion itſelf, and the ſeveral * thereof. 
Secondly, By and againſt whom to be brought. 

Thirdly,. Where the Action is well brought, and where not. 
Fourthly, Of the Proceſs. | 
Fifthly, Of tbe Declaration. 

Sixthly, Of the Pleadings. 

Seventhly, Of the Iffue, Trial and Verdid. 

Eighthly, Of the Evidence. 4H 

Ninthly, Of the Damages and Cofls. 

And Tenthly, Of the Fudgment and Execution. 


Fit, Of Actians of Debt, and the ſeveral Species theres. 


Ations of debt are remedies appointed by law for the recove- 
jof a ſum of money, reduced into a preciſe certainty, either 
the Common Law or by the Statute Law : Of which ſee here - 
ter in Actions on Statutes | 
| f Fit, By a Judgment obtained in 1 _ * 
court of tecord upon a ſuit. 5 
Secondly, By a ſpecialty acknow- E. N. P. 
ledged to be N of record, as upon 184. 
a . | a recognizance, ſtatutes metchant or 
Debts for which this ſtaple, 10 ſuch like. 
don may be brought | Fah, On ſpecialties indented or ; Ep. N. f 
| common law, ariſe4 ind 75 q * F which + E 
Im abate © ented, the latter o waich is 237. 
eee, term'd a deed poll, and are call'd ſpe- 
ways cialties, becauſe they ſpecify in writing 
the ground and foundation of the debt. 
Ferrthly, On conttacts without ſpeci- 
Jalties, and thoſe are either expreſs or 
[ implied, h 


Firſt, Of Adions of Debt on Fudgments. 


1. If a man recovers a debt, he may bring an action of debt 

" that judgment. 1 Rall Abr, 600. Letter N. pl. 7. The 

te if he recovers damages. 15d. pl. 2. Fir by the recover, * 
danages are reduced to a certainty ; (0 where damages are re- 

ered in a real action. Ibid pl. 1. But not upon a recovery of 

* Urearages of a tent-ſervice; 43 E. 3-2.c:ntrag E. 450. 6. 
uſe theſe continue a freehold, for to arrearages of an an- 

nuity 


1 Elp. 182, 
& leq. 


1 Eſp. 213. 


ding 
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nuity tecovered in an action of annuity. 43 E. 3. 2. But he m 
for the arrearages recovered in an action of account. 43 K. 3 


C 
| 2.6. 11 H. 4.79.6. . pg 1 
pa * 2, And if the action be brought in Lenden, which did ny 
( 2c0)j;e elſewhere, but there only by cuſtom; yet where there is of 
judgment recovered, there an action will lie in the courts abo the 
upon that judgment. Maſon v. Nicholls, 1 Roll's Abr. 600. fl. oth 
3- But a woman recovering her dower in the Lords C þ 
cannot have an action in the courts above for her damages; be. del 
cauſe upon ſuch judgment no writ of error or falſe judgnen he 
lies; but her remedy is there in the Manor, or in Chancen. up 
Ibid. pl. 4. 9. | 
3 a be had in the King's Bench, and a wit of 4. 
error be brought in the Exchequer-Chamber, or in Parliament * 
notwithſtanding that an action of debt lies _ this judgment not 
in the King's Bench: So if a writ of error be brought in the of c 
King's Bench upon a judgment in the Common Pleas, an attic al, 
of debt may be brought in the King's Bench upon that judz. 5 
ment. 1. Sid. 236. But there the reporter makes a doubt, whe- Cha 
ther the action will lie in the Common Pleas after the writ cf hen 
error. Vide Far. 16, 140. ; it is 
6. But in 4 Med. 247. it ſeems it has been a doubt as it wa tion 
cited in the caſe of Dighton and Gran that it would not; bu Tr 
it is otherwiſe adjudg*d in 8 H. 6. 31. 4. 18 E. 4. . ; 
6. But the reaſon upon which the diſtinction is made is, tht Tlir 
when a writ of errot is brought in the King's Bench upon a judę i 
ment in the Common Pleas, the record itſelf is removed ; bu . { 
in the caſe of a writ of error in the Exchequer, the tranſcrit 0 1 
only is ſent thither z for the court of King's Bench muſt au - | 
execution. 1 Sid. 236. de co 
7. It a man hath a judgment, and levies part of the debt / ge 
Elegit, he may bring an action for the reſidue, 1 Sid, 184, : 
8. And in the following caſes it was adjudged, that if anc VWs 
tion of debt in the Common Pleas be brought upon a judgnen, gy 
and a writ of error in the King's Bench is brought upon tat Mn 
judgment; yet the plainciff may proceed in his action of de | 
Ben. 20, But otherwiſe of a Scire ſacias. profit 
9. See in 3 Lev. 397. Where it was adjudged, that the 2% jj. 
on could not lie as upon a bare judgment, without dechmg 70 
ſpecially, and concluding rout patet per Record in the Ring | 
Bench. Gale v. Till. 3. 
8 None; 
1 Eſp. 215, vecondly, Of .14ions of Debt pn Specialties acknowledged l bs 
enter*d of Record, | tot Lig 
L R:1 
1. It is certain that an action of Debt will lie upon a R 5 
nizance and Statute Merchant, 1, Rell's Abr. fel. 599. ay rent fe 
| | ls ſor 
| Ru; 


On Actions of Debt. 


N. 1. and ſee the caſe in Cro. Eliz, 594. where it was held the 
aQtion would lie upon an inſtrument that might be intended fot 
2 Statute z but was in reality but an Obligation, 

2. It is ſaid not to lie upon a Statute-Sia le, becauſe the ſeal 
of the party is not put thereto; and it being a duty created by 
the ſtatute of 15 Hen. 7. cap. 16, the conuzee ſhall have no 
other remedy than what was given him by that ſtatute. 

z. The conuzee of a recognizance may have an action of 
debt upon the recognizance, or he may have a Scire facias z and 
he may alſo have an action of debt upon the judgment obtained 
upon the recognizance, 2 Leon, 14. | 

4. If a Recognizance be removed by Mittimus out of the court 
of Chancery into the court of King's Bench, the conuzee may 
have an action of debt upon the Tenar of the recognizance, but 
not a Scire facias. Dyer 369. But there was a precedent ſhewn 
of q Hen, G. to the contrary, 1 Dyer 317. b. Brock, Tit. Record, 
of 
; 9 Where a recognizance is acknowledged in the court of 
Chancery by three, and a Scire facias is brought againſt all of 
them, and they plead to iſſue, which is tried in Banco Regis, and 


tion of Debt be brought upon that Judgment, it muſt be brought 
224inſt them all. Dal. 96. | 


Tlirdly, Of Actions of Debt on Specialties indented and Deeds Poll. 


1. And here it muſl be obſerved, that this action of debt will 
lie for a ſum reduced into a certainty, and agreed to be paid, 
to the manner of the agreement doth „ in terms men- 
t19n that the party doth agree to pay che money; but if it can 
be collected therefrom that it was the intent of the parties, it is 
luſicient, Tent. Cent: Caſes 195. 

2. As where the plaintitf brought an ation upon Indented 
driicles, wherein there was a Provi/z, that the defendant ſhould 
out of the firſt profits of the oifice pay the plaintiff five hundred 
pounds; and the plaintiff avers-that he conveyed the office, and 
that the defendant had received five hundred pounds out of the 
profits, and had not paid it: Upon a Demnurrer it was adjudged 
that the action would well lie upon the Fraviſes for thit-11 was 
not by way of condition or defeazance, but an agreement, 
| Lev, 155. Chapham V. Meyle. | 

3. An action of debt may be brought for Rea whether it be 
cone) or wheat, or other things, 1 K“ Abr. $90 Letter A, B. 

4. Before the at of 8 Q. Anne, cap. 14. this action would 
tot le tor the Arrearages of a rent reſet ved upon a ical: for lite, 
| Relis Apr 594. Letter G. | 

5. But if a man had made a Feoffment in ſee, reſerving a 
feat for ten years to him and his heirs, an action of debt woutd 
1 Rent before this at, becauſe it is but a chaitel. 

"6 5 r, . l. „ 

Vor. II. l X 6. So 


iris found for the plaintiff,“ and judgment be given; if an ac-(P*251) 
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6. So if a man had made a leaſe for life, rendering a Ren for 
dne year, an action of debt would lie upon it; for that is but 

a chattel, hid, pl. 5. | 
7. By that act it was enacted, “ That after the firſt of My, 
% any perſon having any rent in arrear, or due upon any leaſe 
4 for life or lives, may bring an action of debt for fuch arreu- 
* ages againſt the tenant for life, during the continuance of the 
« eſtate for life, in the ſame manner as he might if the teit 


& were due and reſerved upon a leaſe for years.” 
8. An action was held to lie againſt a Bi/zp for an Annuiy, 
wr 1 by his predeceffor, Maor 88. Houſe v. The Biby 
of Ely. 
9. It is held in 8 Hen. 6. 6. b. That where a man can have an 
action of annuity, he ſhall not have this action. 1 Rel; Ar. 
95d. KR: 1 
, 10. So it is faid in 5 Med. 143. in the cafe of Davis v. Speed, 
that an action of debt would not lie for an annuity, becauſe 
they require two diftin@ judgmentsz for, as to the firſt, the 
plaintiff ſhall recover the arrears, in the latter not, 
11. Yet ſee Cre. Elis. 268. where it was held, that if a man 
2 an annuity for two years, an action of debt may be 
rought for the arrears duting the two years; for it being a grant 
for years, lis due upon the deed as a contract. 1 Bal. 152. Crs 
Eli. 893. Res f 
12. An action of debt will lie for a Nemine pene reſerved it 
a leaſe. Mocre 377. Thyne v. Cholmley, 
13. A. granted to HB. a rent of ſixty pounds for ſixty years, 
iſſuing out of the manor of D. with a Nomine pang for non - pay · 
ment. The deviſee brought an action for the arrears of the 
rent and Nomine perne ; and it was held that the action would 
| lie for the Mmine pare, as incident to the rent, tho" it was not 
| expreſly named; and this diſtinQion is to be taken where a rent 
or an annuity is granted in fee, and the grantee grants it over for 
years, there no action of debt lies during the years; but other- 
wiſe where the original grant is for years only, Cro, Elis. 89z. 
Benl:ſs v. Phillips. | | 
(P*252) .* 14. To underſtand this eaſe well, it is proper to obſerve 
what is ſaid to be reſolved in Ognell's caſe, 4 Co. 48. 6. That 
at the common law there was a difference between an Annuity ft 
Fee, a Rent Service, Charg&or Seck;, fat in the caſe of an ann 
ty, altho' it does not continue, yet in ſome cafes an action if 
maintainable for the arrears ; as if a parſon or prebendary have at 
| Annuity, and the annuity is in arrear, if the parſon or prebend') 
| ' reſign, he fhall have an action of debt for the arrears; and 19 
their executors ; becauſe the perſon, who ought to pay the an 
- Nuity, is chargeable in a writ of Annuity. 
15. Andif an Annuity be granted for life, an action of deft 


lies not for this, during the life of the grantee, 19 Hen, 6. 41. 
a. 17 


—— hs. 
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4. 27 Hen. 6. 35. 4. But the grantee may diſtrain, and the 
land is chargeable, or he may have a writ of annuity. 

16. But the party or his ex2cutors may have an action of 
gebt after the annuity be determined. 4 Co. 49. New Natura 
Brev. 278. 27 H. 6. 1. pl. 4. becauſe the realty is now teſolv- 
ed into the perſonalty, | | 


Fourthly, Of Bonds and Bills Obligatory, whether void or not: 


1. What bonds are good, and what not, in Refraint of Trade, 
Moor 115. 
4 2 Where bonds were adjudged to be within the ſtatute of 
uſury, and where not. Maor 397. Reynolds v. Clayton, Mor 75 2. 
„, „. Parner. Telv. 47. Cro. Fac. 32. 1 Bro. 85. 1 Lut. 469; 
; 2. A bond that was good at the time of making it, ſhall not 
„void by che ſtatute of uſury, by an uſurious contract for give 
ois a day of payment. 1 Saund. 295. | 
the 4. That a bond given to be freed from excommunication is 
vid, Ray, 225. The Biſhop of Exon v. Starr, 
3 5. Whether the condition of a bail - bond varying from the 
de tit vitiates the bond. Raym. 220. Mild may v. Caſe. 
fant 6. Where a bond was for the performance of covenants in an 
Cr, ndenture, whereby the grantor granted, &. and the grant was 
vidy it was adjudged that the bond ſhould be void alto, Ray. 
dis Capenhurſt v. Capenhurſt. 
7. Where a bond was held to be out of the ſtatute of 13 iz. 
1 - concerning ſpiritual things, Godb. 29. pl. 38. Macrow's 
iſe, 
/ 8. Whether a bond void by the ſtatute of 5 6 Ed. 6 againſt 
ould ling offices, Str. 29. 1 Brow, 91 Milliamſen v. Barnſley, 
« not WI. + What bonds have been adjudged good, notwithſtanding an 
rent iection that they were made upon ſimoniacal contracts. 2 Cro. 
er for . 274+ Lawrence v. Johns: 3 Cro. 180. Babingtom v. Wood. 
ther- C. 425. Byrte v. Manning. Moor 564. Oldbury v. Gregen 


o. Where a replevin-hond was held good, and made ac- 
ore Ning to the ſtatute of 1 3 Ed. 1. Lu. 686, Black-rt v. Cryſſop. 
That 11. Where a bond taken by the Sheriff from his Under-Sheriff 
ity in i held void. 2 Brow. 280. Chamberlain v. Goldſmith. 1. Brow. 
nou» . Norton v. Goldſmith. 1 Brow. 63. Norton v. Sims. 
ion i 2. What have been eſteemed good bills obligatory, Cre Elia. 
avean . Hardman executor againſt Hardman. Cro. Elia. 926. Shaw 
Yer wood, 
nd o . What hath been conſtrued a good obligation, tho not ſuf- 
he an ent tto make a ſtatute, for which it was intended. Cre. EAS. 
. Ae v. Hollingworth. 

f debe : Where a bond given to a third perſon was held not to be 
6. 41. WF" tht ſtature of gaming. 2 Med. 279. 

a. 11 . That a bond made for the appearance of the obligor in 


court of Chancery, is within the ſtatute of 36 Hen. 6. Sti. 
Bunten v. Low, 


X 2 16. Where 


4 
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\ 
U 


EE ne i. cles — —— 


= * = 
* — <a een — OY . 
——_— EC Eee EE EE ee ee AA COA CAA ATCA ATCA Cee ²˙ ²̃ OX¼z8m!?œ ⅛˙U——e g CS 
— — re — Wy : a - ; 


— 


. 
eee — c _—_—__—_— 


— 


= ———__ 


r 


Readings and Obſervations 


 (P*®253) * 16. Where a Sheriff's bond taken for an appearance ha 


been held good notwithſtanding an objection thereto. 2 Pew, 
247» 237. Lawſon v. Haddech, 
17. A deed poll was made by A. to B. Whereb A, cove. 
nants to aſſign lands to B. and H. covenants with 4, to pay hin 
ſo much money: B. delivers the deed firſt to A. and 4. after. 
wards redelivers it to B. and 4, brings an action of dcht for the 
money. And this matter being dif-l: ſd by the plc :dingy, it 
was adjudged that the re delivery of the deed had nut made it to 
loſe its force; for an vncencelled deed, tho? delivered to he 
cancelled, remains a good deed. Cv. Il. 48 3. Croſs v. Piruell, 

18, Where the bond was fur forty pounds, and the ſame is af. 
terwards made for twenty pounds, the obligee can have no adi. 
on upon the bond: And ſc in the caſe where the rats eat off the 
ſeals, Wholoever it is that cancels the bond, it is not material 
if it be cancelled, no ct on can be . brought upon it; and if: 
bond be taz i or interlined in a4 material part, that will vitize 
the bond; but if it be in apart immaterial, it is otherwiſe, 4 
Bu]. 246, 247: WK inchcombe v. Piet. 

19. The breaking off the ſeal of one of the obligors, isn0 
diſcharge as to the other z but razirg a deed in any clauſe, wil 
avoid the deed as to all. Ce. Elig. 546. Matheſon v. Iydil. 
20. That a bord is not void, witch an impeſſible date. 2 Cr, 
261. D:3/:n v. Keyes. | 

21. Vſhere inſenſible words in a bond were ſupplied. 1 
Breaunl. O. Percher v. Vaughan; and where a bond finglefor 
that reaſon. 2 Mad. 285. Wells v. Wright, 

22. What hath been adjudged not a bill penal, and yet ful 
ficient to bring an aQion upon it. 2 Vent. 106. Bd v. 
Meyle. | 

23. Where an obligation to ſtand to an award was conſirued 
ſingle. 2 Brow 290. Vivien v. Wille, 

- 24+ Wheie the words of the condition being inſenſible, hatd 
made the bond ſingle. 2 Bul. 133. Merker v. Craſs. 1 Lev. 1} 
W. Jones 140. - 

25. Where a bond was held good upon a Demurrer, na 
- N an objeQion to falſe Latin. 1 Bro. 110. Dodſru, 

eyes. { 

26. What condition of a bond hath been held to be againl 
law, and therefore the bond void, 2 Yen. 109. Maſen v. Wain 

27. Where the condition was in the disjunctive to do one d 
two things, and one part becomes impoſlible, the obligor wi 
held diſcharged as to the other, V. Jones 171, 172. Wd" 
Bares, 

28. What hath been ccnſtrued the delivery of a bond. 14% 
140. Chamberlain v Stanton. 

29. Where the obligee acknowledged to have received fot! 
pounds to the uſe of his maſter ſerjeant Gawdy, to be pad 
Aichaelmas next, under hand and ſeal; this is a good = 

ob 
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oblige him that ſealed it to pay the money, though it mentions 
the money to have been received to the uſe of ſerjeant Gau 


uh dy. Yelv. 147. : | > Þ 
a, o. Whether a clauſe added after the In cujus rei Teſlimoni um, 
Ec. ſhall be conſtrued part of the bill. 3 Bal. 300. Thomſen v. 
ves | 
; Butcher, | 
10 * What hath been conſtrued a joint bond, and what not. 
- 4 Leon. 206. Wigmore v. Wells. 
it Other caſes where bonds have been conſtrued to be within the 
t to ſtatute of Hen. G. and where not. 
5 Hardr. 464. Nor felt's Caſe, | Show. 51. Gardiner v. Dud. 
yy 2 Lein. 78. Seckſor v. Noel ver- W | 
ty flon, N 4 Leon. 114. — 
F the * ligations have been adjudged void. f 
ory Where Obligations have been adjudged v (Ppꝰaz 4) 


1 if 2 AY 2 Cre. 603. Hills v. Cooper, | Cra, Eliz 726. Emery v. Emery. 
itizte 640. Maby v. Shepherd. i Lecn. 101, 
e, 1 2 Keb. $14. Bijhop of Exeter v | 1 Leon. 25. Badow)s Caſe. 


Starr. 282. Lord Darcy v. Sharpe, 
is ro 5 Mod. 281, Cromwell v. Grunſ- | 1 Shiw 2. Thempſen v. Harvey, 
„ will dell. | | 3 Leon. 119 


| 2 Show. 396, Pinferd v. Kide, 
Caſes concerning the Conſtrudions that have been put upon Conditions» 


d. | 1. Where the condition of a bond was to ſave harmleſs cer 
loin lande from all incumbrances made by the ibligar : And upon 
the hack there was a written memoranduin, That the condition 
Huld not extend to any extent of a Statute acknowledged by the oblis 
ger, upon an action of debt brought on this bond againſt the ex- 
ecutor of the obligor, he pleaded the Conditizn and Memorandum z 
and upon a demurrer the queſtion was, if the Meme: andum ſhould 
be taken to be part of the Condition z and it was held, that by 
the ſealing of the bond any thing may be indorſed or ſubſcribed 
as the condition of the bond, and they ſhall ſtand together. 
4er 679. Brock v. Smith 

2. If the condition of a bond be made in this inſenſible man. 
ner, (viz. ) The condition of this obligation is ſuch, that if, &c, 
then the condition of this obligation to be vid the laſt words ſhall 
de ceemed repugnant, and the condition good without them, 
2 Jaund. 79. | | 


Kon 3. If the condition of a bond be, That whereas the 6bligee 
, had conflituted A. his deputy, to execute an office fur fix months 3 


env if A. ball, during the time he Mall continue bis deputy, pay to 
the ebligee all the money that he ſhall receive ; that then, &c, the 
condition ſhall be reſtrained to the money he ſhall receive with- 
in the fix months, 2 Squad. 413, 414. 

| 4. Where 
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4. Where the condition of a bond is, T whereas a Sherif 
bad conſtituted the obligor Baihff of a hundred ; now if the oligo 
ſhall execute all warrants directed to him ; that then, &c, the words 
Call Warrants ) ſhall be conſtrued to be only the warrants dited. 
ed to him as Bailiff, and not any other warrants. 2 Saud, 41g, 

5. If the condition of a bond be altogether inſenſible and void, 
generally the obligation is ſingle; that is, as if there had been 
no condition, 1 Saund. 66. | N 

6. Any words whereby the intention of the parties may ap- 
pear, are ſufficient to make the condition of a bond, although 
they may be improper z but the intention of the parties will 
not ſerve to conſtrue the condition of a bond contrary to the ex- 
preſs words. 1 Saund. 66, 4 : 

7. Whether a condition amounted to a leaſe. Cyo. Elia. 486, 
* v. Wife, 80 | 

8. Where words repugnant and oy in a condition have been 
rejected. Cyo. Elis. 420. Sharpleſs v. Hankenſon. 

9. Where the words of a condition have been taken more ſtrong- 
ly againſt che ob/igee, 1 Leon. bg. Lawſon v. Widdrington, 


Other Caſes concerning the Conſtructions that baue been pul upn 
| 2 Conditiens, : 2 1 


Raym. 61. Lawſon V, HWither- I Bulſtr. 174. Herwell v. Pain» 
ingten. | ter. 

1 Braunl. 65. Pain v. Nichols. | Telv. 53. Hargrave v. Rogers, 
Cre. Elis. 798. Noſe v. Bacon. | 1 Leos. 93: Hammington v. H- 
Stiles 242. Wentworth v, Went- der. d 

| 4 „ 1 102. Severne y. Clarke, 
o how, 15. — Leon. 155 —— 

: EE Loa | 77. Jas, Ly. — 


(P 5)* . hat hath been conſtrued 7 Ferfeiture of the Bond, and 1 4 « 


Performance or diſcharge of a Condition, 


1. Where the condition of a bond was e pay money, an or before 
the tu enty- fifth day of March, and the obig tender'd it upon the 
twenty fourth day; whether he has forfeited the bond. Mw 
122, Vide Cro. EI. 14. 

2. Where one part of a condition cannot be performed by 
ftranger's not doing ſou:ewbat preceding it; yet the other pat 
mult be performed, | 7 | 

3. As where an action of debt was brought upon a bond, with 
a condition that if the Defendant delivered to the Plaintiff ibn 
bonds, or ſealed or deltuered @ releaſe, as ſhould be deviſed by the 
Plaintiff s caunſel before Michaelmas, then the bong ts be void; be 
defendant pleads, that neither the Plaintiff, or bis counſel, du 
deviſe any releaſe befere Michaelmas : The opinion of Gawd) 
Clench and Fenner, was, that the plea was good ; for that the 


gefendapt had his election to deliver the bonds, or to make 1 
r — 
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ttance, a3 the plaintiff ſhould deviſe; that if the plaintiff 
would not deviſe the acgurittance, the defendant is diſcharged 
from the making thereof, by the default of the plaintiff, and by 
conſequence from the delivery of the bonds; But Pepbam, it 
ſeems, was of another opinion ; for, ſays he, if this was an 
abſolute disJunQive condition, that the obligor might do one thing 
or the other, then the election would be in the gor abſolutely 8 
and if the obige diſabies the obligor to perform the one part, 
the law ſhall diſcharge him from the other ; but here it's but a 
conditional election; that is, if the obligee will deviſe an ac- 
quittance, then the obligor hath his election either to ſeal an 
* acquittance or deliver the bonds ; but here as no ſuch acquit- 
| tance was deviſed, he was abſolutely obliged to deliver the 
6, bonds z if the condition had been that he ſhall deliver the bonds, 
or ſeal an acquittance before Micbuelmas, if required, it had 
been clear that he ought to have delivered the bonds: If no ac- 
quittance was required, Gaudy ſaid there was a difference be- 
18 tween the caſes, and Judgment was given for the defendant; 
but Bere, whether there be any difference, Cro. Elis. 396, 

* 539. Gremingham v. Eure. 
Where the condition of a bond was 70 deliver to the Plain» 
. tiff all the Tackle of a Ship mentioned in an inventory, figned by 
ite frur men z, or in default thereof, to pay ſo much to the Plaintiff be- 
fire ſuch a feaff ; which tackie was to be valued by the four men; 


ger,. and the defendant pleads, that the four men did not value them; 
bh this was held to be no plea ; for when the defendant hath his 

election by the condition to do one of two things, if he cannot 
arke, do one of them by the default of a ſtranger, or of himſelf or 


the obligee, or by the act of God, then he ſhall do the other, 
Mczr 645. Mare & al”, v. Morecome. 

5. So where the condition of a bond was, that if the obliger 
end his 2wife ſell the wife's lands z then if the obligor, during his 
life, purchaſe ta bis wife and her heirs ſo much land, or elſe leave 
to bis wife ſo much money or monies worth after his death; that then, 
&c. the huſband pleaded that the wife is dead; the plaintiff repli- 
ed, that the huſhand and wife had aliened the land of the wife 2 
Upon a demurrer it was adjudged for the Defendant ; for the 


{ by 4 condition of the bond was for the benefit of the obligor, to give 
;r put him an election to do either of two things: the which eleQion 
being prevented by the death of the wite, which 1s the aQ of 
, with God; and ſo in law is a diſcharge of one part of the conditi- 
Then; then the condition and — is alſo diſcharged ; but it iy 
% eberwiſe where one part of the condition becomes impoſſible 
1 the by the obligee's own act, or by the act of a ſtranger, as in the 
41, 4 bove mentioned caſe of counſel's deviſing an acquittancez for 
Gr ere, tho“ one part is gone, yet he ſhall perform the other, 
hat the BY f 357. Eaton's caſe, Cro. Eliz, 396. 
abe u * 6. And it is likewiſe ſaid in this caſe, at reported in V. P#226) 
1, J, by the name of Fate and Butter, that though a conditi- (£25 
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on of a bond becomes by the aft of God impoſſible to be per. 
formed literally z yet if it may be performed according to the 
act of the parties, the obligor is bound to do all that is in hi; 
pow towards a performance; as if a man be bound, durin 
is life, to enfeoff the obligee and his heirs, and the obli gee dies, 
N the obligor ought to enfeoff the heir upon the authority of 2 
Hen. 4. Littleton and Cremavel}s caſe, 2 Co. 74, 75, 76, 7 
and 15 Hey, 7. 2. where lands were given upon condition to en- 
feoff J. S. and his wife, and the.heirs of their bodies, the je. 
mainder to the right heirs of the huſband z and the huſband aud 
wife have iſſue and die, the conveyance ought to be made to 
their iſſue after their death, remainder to the heirs of the hul. 
band; and if a feoffment be made to a man upon a condition to 
enfeoff two and their heirs, and both die, the heir of the (uryi- 
vor ought to be enfeoffed. But a difference was taken by Hide, 
between a bond with a condition to make a feoffment, and a fe 
offment upon condition: That in the firſt caſe, if the conditi- 
on be to enfeoff John à Stiles and bis heirs, and Fo/n a Hiiles dies, 
the feoffment ought not to be inade to the heir z but in the caſe 
of a feotfment it ſhould : But Dadderidge was of opinion that 
in neither of the caſes the heir ought to be enfeoffed ; and his 
reaſon war, becauſe the intent of the parties in both the calc 
is, that ſuch heir ſha!l take by diſcent, and not by limitation or 
purchaſe ; and if it ſhall be conſtrued that the heir ought tobe 
enfeoffed, ſuch heit by the obligee's dying, takes by way of li. 
mitation or purchaſe, which is not agreeable to the intent of the 
parties ; therefore ure how the law ſtands as to that point. 
. Jones 180, 181. 

7. Where the condition of a bond was to make an aſſurance if 
an annuity of twenty pounds per annum to the Plaintiff, within fix 
moni his after the death of Ml. B. and if he refuſe, when requeſtes); 
the Plaintiff, then te pay three hundred prunds z and af he jail, &c. 
then, &c. Tho? it is {aid in the book, that the defendant plead- 
ed that the whole fix months he was at Morocco in Barbary a priſ- 
wer, and that after bis return he requeſted the Plaintiff, This cat 
is miſreported, becauſe in the concluſion of the caſe it appea!s, 
that the defendant pleaded that the plaintiff made no requelt, and 
fo the plaintiff replied the matter above ſaid to be pleaded by the 
defendant ; for the judgment of the court was that the plea was 

ood, becauſe the detendant had the benefit of election; and 

he plaintiff not making the requeſt within ſix months, had dil. 
proves with one part of the condition, and the law therefore 

| hath dilcharged the defendant of the other part, (i. e.) becauſe 

! | the plaintiff hath deprived the defendant of the benefit of his 
election: And here if the plaintiff had requeſted the ſealing and 

| delivering of the grant of an annuity, yet the defendant bad 

\ liberty to execute it, or to pay the three hundred pounds ; 2d 
where the election is on the c6/iger's part, neither the aQt or fe. 
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pal caſe cited in Mer 645, was agreed to be law; but the rule 
there put was denied; i. e. That if by the act of God or of the 
party, or through the default of a ſtranger, it becomes impoſ- 
le to do one thing in a disjunQive condition, he is notwith- 
ſunding bound to do the other; and ſee Lavghter's caſe above 
neationed likewiſe reported in 5 Co, where it is ſaid, that when 
condition conſiſts of two parts in the disjunQtve, and both are 
poſſible at the time of making the bond ; and afterwards'one 
becomes impoſſible by the act of God or of the party, the obli- 
got is not bound to perform the other part. 2 Med. 204. Baſs 
ket v. Baſkett, | * * 

did ſes concerning the performance of a condition in the Digjunc- 
tive, 3 Mod. 232. Shipley v. Chappell, 

+ $, If the condition of a bond be, that the obliger before (pk 5 
ſuch a day all make a leaſe for thirty-one years, if A. B. will con- 251 
t f it; and if not, then for twenty-one years z there the obligor 
is bound to perform one or the other. 2 Saund. 131. | 

9. An Action of debt was brought upon a bond with a con- 
dition, that the Defendant ſball auell and ſufficiently execute, to the 
ſaisfation of the Plaintiff 's counſel, a releaſe within ſeven days ai. 
ter a decree of a maiely of the money decreed ; the Defendant pleads, 
that the Plaintiff did not tender any releaſe; And by Hale Chief 
luſtice, if advice had been necellary, then the plaintiff muſt 
hive done the firſt act; but now it is at the peril of the defen- 
dint, that the releaſe be to the ſatisfaction of the Plaintiff 'g 
counſel, Ray. 232, 

10. Where the condition of a bond is te make ſuch further 
oſwance, as the counſel of the obligee Mud adviſe; and the ahli- 
gre comes to the ob/zgor, and tells him, that his counſel has ad- 
vied him to have a leaſe for years z and the liger requeſts the 
Alger ſo to do, and he refuſes, that is a breach of the conditi- 
01; but otherwiſe where the condition is to make ſuch aiſurance, 
u counſel ſhould deviſe ; for there the counſel is to draw and en- 
grols it ready to be ſealed. Moor 595. Stafferd's caſe. 

11. An action of debt was brouglit upon a bond with a con- 

don, that whereas the Plaintiff bad diſtrained the Sheep of the 
Defendant in ſuch a place where the Defendant claimed Com mon, in 
cmfuderation the Plaintiff had delivered the Sheep ta the Defendant ;' 
if the Defendant appeared at the Court of the Lord, at the next 
Curt to be held for the Manor, and ſpauld there make it appear that 
be had Common, then, &c. and the Defendant pleaded ar he 
lid appear there, and was ready to have made it appear; but the 
Seward refuſed to admit him to do it ; this was held no perform- 
nce, for he had undertaken to make it appear there; and there- 
lore it was his buſineſs to procure the ſteward for that purpoſe. 
| Ley, 191. Butcher v. Vane. 

12, If a man be bound chat his Leſſee ſhall take, reap, and cars 
') ay his Corn peaceably without interruption ; and afterwards 
wen the obligee is reaping, the obligat comes upon the land, 

and 
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and ſays to him, that he ſhall not reap any corn there, tho! be 
does not otherwiſe diſturb him, it was held a forfeicure of tt; 
bond. Gedb. 22. pl. zo. 

13. Where an obligation was adjudged to be diſcharged, | 
Brownl. 97. | 

14. What hath been conſtrued a breach of a condition of 1 
bond made for the performance of covenants. Cro, Elie. » 1 
rag & a v. King & Ur. 1 Bulflr. 156, Briſce x, 

mght. 

l 5. Whether a condition of a bond was ſaid to be duly per. 
formed. Cro. Eliz. 297. Trott v. Bedding field. 

16. Where the condition of a bond is to werf for the Plainif 
cut a ſum of Forty Pounds, at the uſual prices, &c. whey 
the Plaintiff all have occaſion for himſelf, or bis friends, u 
employ him, & c. or to pay the Forty Pounds ; that then, xc. 
the Defendant pleads, that be was always ready to have wrought 
cut the Forty Pounds, but that the Plaintiff did never emplty bin: 
It was held that the Plea was ill, for here the Plaintiff had his 
election either to have the work or the money; and having 
brought his aQion, it was a ſufficient requeſt. 2 Mod. zog. But 
Quœre, If this be good law, for every condition of a bond is to 
be conſtrued for the benefit of the obligor z ſo it ſeems that the 
obligor had his election to have worked out the Forty Pounds, 
or to have paid the money, if the Plaintiff, or his friends, had 
any occaſion for his work; but if they had not, then the De- 
fendant was to pay the money; and whether he had or no, wa 
only in the breaſt of the obligee to know z but according to the 
above conſtrugion, the obligee might have determined his elec · 
tion the next day, and have ſued the obligor, which could ne. 
ver be the intent of the parties. [des Quære. 

* 17. If a man be bound in a bond for the performance of 
covenants, and before the breach of any of them the oSliyee te- 
leaſes the covenants z and afterwards one of the coverants f 
broken, the cbligation is not forfeited ; becauſe, after the releaſe, 
there is no covenant exiſting can be broke ; therefore the bond 
is diſcharged, 3 Leon. 69. 

18. Where a condition of a bond is to pay ſuch Money as ul 
be proved to be embezzled by an Apprentice: what ſhall be con- 
ſtrued proof of an embezzlement, 1 Bulſtr. 40. 3 Ball. 5 
Gelde v. Death, ; 

19. Where the obligor is bound 7e deliwer te the cbligee in 
Bulbels of Wheat ; and no place is appointed where the delivery 
is to be made, the cbliger is not bound to ſeek the obligee wheres 
ever he is, as in Caſe of payment, &c, 3 Leon. 260. 


Where the Condition hath been adjudged well performed i 
| bonds for the performance of Covenants, and where not. 
1 Cre. 352. Deux v. Fefferies. | 2 Cro. 232. Elve v. Save. 
623. Hodges v, Smith. | 
835. Hawkſland v. Gat- 
chel. I Leon. 152. Degory a 
691. Cropwel v. Peachy, | 


ll, 
3 Cro. 560. Lee v. Rull. 
Raym. 282. Baker v. 4 55 


Caſe. Where 
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Where the Condition hath been performed, and where not, in 
| bonds for the payment of Money, 


1 Cre, 117, Pike v. Cattington. | 1 Cro. 464. Byrd v. Wilford. 
152. Beſoame v. Crooke, | 2 Cro. 8. Philips v. Ecbard. 
350. Price v. Williams. | 4 Cro. 161. Gilpin v. 
381. Percy v, Bardalf. 


Whether the Condition hath been performed, ang where not, in 
bonds for performance of an Award. 


10. 7. Teat's Caſe, 2 Keble 238. Bamfield v. Bang» 
1 211. Limmer v. Every. 2 

. 212. Minge v. Earle, | 744. Morris v. Creech, 
ky 370. Rotberam v. Craw- 273. Baker v. Betesfard, 
in ley. | | 1 Leon, 72. Smith v. Kirfoots, 
* 549- Edmunds v. Marks. | 3 Leon. 62. Norwich v. Norwich, 
ig 30. Riſden v. Juglet. | 4 Leon. 94. Young v. Taylor. 

ut Raym, 415. Jayner V. Vyner. | R 


Conditions void and againſt Law, 


1. Where though the condition of a bond ſhall be laid to be 
ayainſt law, and therefore the obligation void, it muſt be by 
expreſs wards of the condition, and not by a matter extra the 
condition, 1 Leon, 73. Brak v. King. 

2. A condition to indemnify the obligee againſt paſt eſcapes, 
u good z but not againſt future eſcapes. 6 Mod. 225. 

3 If the condition of a bond be void in part by the ſtatute, 
it ij totally void z but otherwiſe if it is void in any part by the 

common law, 1 Brownl. 64. 


ale, Other Caſes where the Condition hath been adjudged illegal, 
ond and where not. 


Al 3 Cr, 180. Babington v. Wood. | 1 Show. 2. Thompſon v. Harvey. 

Cons Cre, _ 872. Colgate V. Bacbe - 2 Leon. 1 18. 2 illips v. Stone, 
7. 210. —— 

C, Eliz, 705. Dobſon v. Crew. | 3 Leon. 208. Fetberſtene v. Hut. 

n . 109. Maſon V. Matin. cchinſon. 

very l. 15 3. Peirſe v. Hume. | 4 Leon. I. Launton's Caſe, 

1 873. Colgate v. Bache- 
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I will be proper here to ſpeak ſomeꝛubat of Awards ; But as there i 
a particular Treatiſe of Awards and Arbitrations, ang Wh, 
D*Anvers hath ſo copiguſly treated thereof in his Abridgmen, | 
ſhall. not here be ſo very particular as in other Matters inciden y 
Actions of Debt, but Hall only point out where the Caſes of th 
myſt principal Matters relating to Awards are te be found, 

» 


1. An Award, by Raftall in his terms of the law, is deſcribe 
to be a determination or judgment made by ſome perſons, x 
the requeſt of two at leaſt, for or on account of ſome deb, 
treſpaſs, or other controverſy between the parties, 

2. But it is more artificially deſcribed in the Civil Law to hy 
the determination of an Arbiter, or one giving judgment be. 
tween litgating parties with their private conſent, and not by 
means of publick authority; i. e. not obtaining a judgment by 
proceedings of Law. 

3. In which theſe five things are to be conſidered, 


Firſt, The Matter of Controverſy, and what may be ſubmitted. 

Secondly, Of the Submiſſion. | 

\ Thirdly, The Parties to the Submiſſion. 

Fourthly, The Ar bitrators. | 

Fifthly, The Giving their Judgment, in which is wunderſd it 
Award itſelf. 

Sixthly, Of the Performance and Non-performance, 


Firſt, What may be ſubmitted, 


1. All diſputes, (except criminal offences, matters relatin? 
to the enforcing or diſſolving marriages, matters of freehold, « 
any right or title to lands or tenements) may be ſubmitted i 
arbitration z but it is ſaid that matters of freehold, or any rig 
or title to lands or tenements, cannot be ſubmitted to arbitrath 
on, 1 Hell's 242. Letter A. pl. 1, Nor a partition canndt* 
made by any Award, becauſe it will paſs no freehold, 76:4. fl.) 
And the Lord Rolls ſays, that an arbitrator cannot make u 
Award of a Chattel Real, as of a leaſe for years. 101d. Bl. 
But in 21 Hen. 9. 29. 6. it is there ſaid, that if there be a co 
troverſy concerning the property of a Chattel Real, that 
Award will transfer the property thereof, according to 
Award, Cro. Eliz. 223. But an Arbitrator may make an Aud 
of the arrears of a rent due upon a leaſe for years. 1 . 
Abr. 242. Letter A, pl. 6. 

2. And if an Award be that one ſhail permit the other toc 
Joy the term, this transfers no intereſt in the term. Crs. 5 
223. 

3. Mu 


Fl 
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; What ſhall be ſaid to be ſubmitted, See Danv, Abr, 
$19: | 
Secondly, A to the Submiſſion, 


1, It may be made by word or writing. Thoſe that are by 
writing, are either by obligation, or by covenant or agreement. 
2. And ſuch obligation may be either of record, as by a re- 
cognizance, or by a deed between the parties. 21 
And this written ſubmiſſion'may be abſolute or conditional 
1: that it be an Award, ſo that it be delivered before ſuch a day: 
2nd where a ſubmillion is ita quod fiat de premiffis, ſee how ſuch 
in Award is to be made, Danv. Abr. 539. and where the ſub- 
niflion is general, ſee the ſame Book 533. 


#* Thirdly, As to the Parties to the Submiſſion. (P*260) 


1, A perſon may be authorized to ſubmit for one of the par- 
ties, and ſuch ſubmiſſion will be good. Dyer, 4 Eliz. 217. 
4. 60. 

2. Where the huſband may ſubmit himſelf to an Award for 
tim and his wife, and it ſhall bind the wife. 21 Hen. 7. 29. 6. 

3. It is faid that if an infant ſubmits himſelf to an Award, it 
ſtall bind him to the performance, as well as a man of full age. 
13H. 4. 12. a. 10 H. 6. 14. 4. 

4+ But that is ſaid not to be law for though he may ſubmit 
toan Award, yet when he comes of age he may agree or not 
zgree to it, as he pleaſe: 3 and a Court of Equity will not de- 
ctee an Award to bind an Infant, unleſs it be apparently for 
his advantage. 13 Hen. 4. 12. March 111, 1 Jenes 164. 1 
Chan, Caſes 279. 

5. That thoſe whodo not ſubmit, and are parties to the wrong, 
ſhall have no benefit thereby, ſo as to work an extinguiſhment of 
the wrong, 7 Hen. 4. 31. b. 20 Hen. 6. 12. 4. 20 Hen. 6. 41. a, 

6. Where the ſubmiſſion gives the arbitrators a power to make 
n Award of matters between them jointly or ſeverally. 2 Ric, 
3 18.6, 21 Hen. 9. 29. 6. vo | 

7. Whether an Award made between ſome of the parties on- 
, and not betwcen all, and ſays nothing of the others, is good. 
dee 22. E. 4. 25. 6. 

8. On a ſubmiſſion made without a deed, either of the Parties 
My countermand and diſcharge the arbitrators, 49 K. z. Fitz. 


Tit, Arbitrament, 23. 21 H. 6. 30. a, 28 [1. 6. 6. 6. 5 Ed. 4+ 
35.8 Ed. 4. 10 6. 


9. And it is expreſly. ſaid in 6 C2. 81, 82. in Vinyer*s Caſe, 
nat a ſubmiſſion to an Award may be revoked, though it be 
made irrevocable in the ſtrongeſt terms 3 becauſe ſuch authori« 
nes are in their nature revocable, 

10. But then the parties ought to give notice to the arbicra« 
ts of their being diſcharged. 8 E. 4. 10.6. 8 Ed. 4. 12. 4. 


And 
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And the notice is iſſuable. 8 Co. 81, 82. And the revocyign 
muſt be in writing, if the ſubmiſſion was ſo. 15:4, But if the 
ſubmiſſion be by parol, the revocation may be ſo. 1 Sid, 281, 

11, If ſeveral perſons of the one part, and ſeveral perſons 
of the other part, ſubmit themſelves without a deed, one of 
the parties cannot diſcharge the arbitrators, without the conſent 
of his companions. 28 H. 6. 6. 

12. And if the ſubmiſſion be by deed, one of the parties cu · 
not revoke the power of the arbitrators. 49 3 Ed. Fitz, Tit, 
Arbitrament, 22. 5 Ed. 4.3.6.8 E. 4. 11. 6. 

13. If the ſubmiſſion be made a rule of court purſuant to 
the late act of Parliament, if either of the parties revokes the 
authority of the arbitrators, the court will grant an attachment, 

14. But before that act of parliament it has been a doubt, 
whether the court could grant an attachment in ſuch Caſes, 1 
Sid. 452, 453. 

15. If a Feme Sole ſubmits to an Award, and marries before 
the Award made, this is a revocation in law of the ſubmiſſion, 
1 Jenes 388. 


Foutthly, As to the Arbitraters. 


And here may be conſider'd, Fi, Their ordinance ; Second: 
ly, Their authority z Thirdly, Their duty. l 

1. Firfl, As to their ordinance, it is by the election of the 
parties, and by undertaking the charge. 20 H. 6. 41. 4. 8E.þ 
10. a. 

2. Secendly, Their authority, it being derived from the ſub- 
miſſion, it extends no further; nor can they transfer their autho- 
rity over to another, 

(P#*261) * 3. So that if the Award be that the parties ſhall ſand to 
the Award of a ſtranger, that is not a good Award, 47. 
21. BE, 4. 10, 11. 2. contra. | : 

4. But yet if the arbitrators award that ſuch an ad appoint- 
ed to be done, as to the manner of doing it, it ſhall be by the 

advice of counſel, ſuch award is good. 8 Ed. 4. 11, 4. 14 £1 
&+ 1. 2. k 

5. But if the Award he, that ſuch an ad ſhall be done by tit 
advice of the arbitrator himſelf, after the delivery of the 
Award z that is not good, becauſe after the delivery of tit 
Award, theit power is determined. 19 E. 4. 1.4. 

6. And it hath been held, that though an arbitrator cannot 
transfer his right of Judgin to another, and award the patties 
to ſtand to the Award of a ſtranger z yet if a ſtranger hath mad? 
an Award before between the parties, and the arbitrators aud 
the parties to abide by ſuch award, it hath been held that it 

good. 39 H. 6. 10.4: 11. And it ſeems to be upon this reaſon, 

that when an Award is once made be it by whom it will, if 6! 

arbitrators Award that the parties ſball ſtand to and abide by fu 

an Award, it may be very properly conſtrued the Award of ibele 

atbitrators, though made by a ſtranger. F 
q- 
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. If the parties ſubmit themſelves to the Award of certain 
ſons z and if they cannot agree, then to the Award of an Um- 
de: If the arbitrators make an Award of Part, the Umpire 


= mot make an Award of what remains, 95 H. 6. 10. 6. 
ne of g. But if the ſubmiſſion be ſo, that the Umpire ſhall make an 
alen ard of all, or of part, then he may make an Award of that 


m, which the arbitrators had not meddled with. 39 H. 6. 


;b 
q. Thirdly, As to the duty of the arbitrators, they being thus 
alen by the parties to determine the matters in variance be - 
een them, it is the duty of theſe arbitrators to hear the pars 
a; and according to the grievances laid before them, they 
ght to judge. 8 E. 4. 10. And ſuch judgment as they give, 
uch is called the Award, the ought to notify to the patties z 
d ſometimes it is provided for, by the ſubmiſſion, that the 
ward ſhall be delivered to the parties; and hence it follows: 
10, That an Award is no Award till it be pronounced, 8 E. 
11. 6. And where it is provided for by the ſubmiſſion that 
e Award be delivered, it is in law no Award till it be delivers 
J. 8E. 4+ Il Telu. 8 E. 4+ 21. as, Chaek. 1 H. 7. 5. 2. 37. 
8 


11, But if the ſubmiſſion be that the Award ſhall be delivered 
the parties before ſuch a day, they demanding it, and no cer- 
in day is appointed for the delivery, it is ſaid the parties ought 
take notice of the Award at their peril. 8 E. 4. 1.6. 21. 

12. If ſeveral perſons of the one part, and ſeveral of the 
ter part, ſubmit themſelves to the Award of another, provid- 
that it be delivered to the parties, or to one of them; the 
ditrator need not deliver it to both the parties of the one part, 
to one of the perſons of both parts z but it is ſufficient if it 
delivered to any one of all the parties. 4 ff 5 Elis. 218. 6. 
13. If the ſubmiſſion be that the Award ſhall he delivered be- 
e loch a day, it may be delivered by parol as well as by deed z 
eſs it be in the ſubmiſſion that it ſhall be delivered by deed, 
& 5 Eliz. Dyer 218 6. þl, _ 

14. If the ſubmiſſion be that the Award ſhall be delivered, it 
iy be made in one county, and delivered in another. 5 H 7, 
3 | 

15. If the ſubmiſſion be by a deed, and the time appointed 
ite ſubmiſſion is paſt, the parties cannot prorogue the time 
ther to make an Award, without a new bmillon for that 
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nd to 
E. 3. 
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12 'poſe. 40 E. 3. 9. 4. 
— ib, But if the Zabmiflion be without a deed, the parties may 
= oſong the time which vas given for them to make their Award, 


E. 3. 9. Fitz. Tit. Award, 22. 


. If the arbitrators make their Award between the par - (P 7262) 


— upon one day, they cannot make another Award between 
ſuch * at another day, although the time is ſtill within the 
hefe miſlon, 22 Hen, 6. 52. 4. 33 Hen, 6, 28, 6. 


18. Nor 
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18. Nor can they make an Award part at one time and pat a 
another, altho' all the times are within the time of the ſubail. 
ſion. * Hen. 6. 12. 4. 8 E. 4. 10. 6. 19 Ed. 4. 1. 4. 3 Hin 
1. 8. 

? 19. But the arbitrators may commune between themſelves, ud 
agree upon one thing at one day, and another thing at another 
day; and at laſt make an entire Award of the whole, and chat i 
ſaid to be good. 47 E. 3. 21. a. 39 Hen. 6. 12. a, 

20. If the arbitrators award one thing to be done of the one 
part, and before they agree upon their Award of the remainde, 
the time in the ſubmiſſion expires, all their Award is void, 9 
Hen. 6. 2. 4, | 

21. In honeſty and conſcience the arbitrators are obliged u 
give notice to the parties of their Award, 8. E. 4. 1e. 4. 
Ed. 4. 2. 4. 6. 

22. But it is faid that in ſtrictneſs of the law the Award i 
notorious of itſelf. 8 Ed. 4. 1. b. 8 Ed. 4. 21. 6. and there 
fore the parties to the Award are bound to take notice of the 
Award at their peril. 8 Ed. 4. 18, 21. 18 Ed, 4. 18. 1 
Hen 7. 5. 4. 

23, But altho' it has been ſaid, that there is no occaſion for 
notice to be given to the parties of the Award; yet if the u. 
bitrators award that one of the parties ſhall do an act which ce. 
pends upon another thing firſt to be done by the other put), 
of that he is to have notice. 


Fifthly, Of the Umpire, 


1. This Umpire is a perſen appointed to determine the mt 
ters in variance between the parties, either by the ſubmiſſion i. 
ſelf, or by a delegated power given to the arbitrators to chool 
fuch perſon, | 

2. And where 4, and B. ſubmit to the Award of C. andif 
they do not make an Award before ſuch a day, then to the Ait 
of P. an Umpire; if they make an Award of part, the Uni 
cannot make an Award of the reſidue , becauſe his power com- 
apo tr the arbitrators having made no Award. 39 ll. 

. 10, 6. | 

3. But if the ſubmiſſion be ſo, that the Umpire ſhall maten 
Award of all or part, he may make an Award of that part, where 
wy the arbitrators did not concern themſelves. 39 Un. b 
11. 6, 

4. What is more particularly to be conſider'd, is the tire 
when he enters upon his office of an arbicrator, for he muſt nt 
take upon him to judge, till the time allowed fur the arbitratin 
is expired z nor can the arbitrators appoint an Umpire belc!? 
their time is expired; for then there would be two concuiten 
Juriſditions at one and the ſame time. 1 Noll's Abr. 291+ | 

5. As where the ſubmiſſion to the Award is ſo that the 2d. 
trators make their Award at or upon the Twenty-ſeyenth * 


On Actions of Debt. 


ice of, otherwiſe it will be yoid for the whole: But if the ſub» 
niſion be abſolute, or without any ſuch conditional clauſe, 
ken the arbitrators may make an Award of any part or parcel of 
dematters in Variance, and it will be good for ſuch part. 1 Roll's 
fir, 277. Robinſon v Bifs, 2 Vern. og. Hide v. Couh, 
If the Award differs from the ſubmiſſion, it ſhall be as well 
old in equity as in law, 1 C#anc. Caſes 186, Nef Rep. 141, 
10, It ſeems by the caſe in 1 Saund, 32. that tho? the ſub- 


att at 
bmi. 
3 Hen 


, and 
nother 


that is 


he one nimon to Awards be conditional, and the arbitrators have made 
linde, n award of part of which they had notice; yet when they 
l. 3 awarded general releaſes it was held good. | 

11. And where an Award hath been held good in part, and 
red to void only in part, and where void for the whole. See 1 Rel!'s 
4. % 362. 1 Reis Abr. 258, 259. and Danv. Abr. 526, 7, 8. 


1 Lev, 58, 8 413. 1 Leon. 72. 1 RolPs Abr. 244. Cra. 


vard x YE (iz. 758. 218. 

there» , | 

of the Secondly, That an Award ought to be certain, 
a | ; 


1. If an. Award be uncertain, it is void ; for the arbitrators are 
judges of the caſe, and the Award ought to be certain ; ſo that 
thereby the controverſy be decided, lef for the uncertainty there 
te a new controverſy, 1 Nall's Abr. 263. Danv, Abr 543. 

2, If an Award be that one of the parties ſhall pay the other 
o much as is due in conſcience, this is a void Award. Seiles 28. 
3. So if it be that one ſhall pay the other for certain taſk- 
work and day-work, this is a void Award, becauſe of the un- 
certainty of the ſum he ſhould pay, and it canaot be help'd by 


lor g n averment, 2 Saund 292 7 

chose . An Award that one Mall enter into an obligation to the other, 
dot mentioning the ſum, is void for the uncertainty, 4 Rol 

andif Rep. 263. Letter 9-pl. 2, 4» 

a 5. An Award that one ſhall pay ſo much as ſuch lands are 

Jie worth, is not good. Skinner 248. TY 

__ b. But tho? the Award be uncertain as to the ſum, yet if it be 

0 I ſo as it may be reduced to a certainty, it may be good; as an 


Award that one of the parties ſhall pay ſuch coſts of a ſuit as 
tie maſter ſhall tax, is good. 1 Salk. 75. 
7. An Award that one ſhall give the other ſecurity without 
laying what kind of ſecurity, is void for the uncertainty, Co. 
4c. 314. | 
8. And obſerve this difference between a contraQt or covenant, 
and an award, as to this laſt particular 3 for if there be a cove- 
nant that one ſhall give the other a bond for the payment of a 


he tire 
\ult not 
itraten 


'befcre certain ſum, that ſhall be intended a bond in double the ſum ; but 
cur; n Award which is to make a final end, ſhall not be good in that 
61, Cale for the uncertainty, 1 Lev. 88. 

je ardle ; 9. And 


Y-a 
uh 4 5 
Cl 
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* . And for other caſes concerning the uncertainty in 
ſee Rolls Abr. 263. 1 $yd. 290, 358. Sty. 28, 32 
18, 144. 2 Lev. 235, Yelv. 97. 1 Rolls Abr. 251, Pepb, 
16. 1 Syd. 59. Cre. Eliz. 211. Z2 Ven. 242. 6 Med. 241, 
244. Dy. 242. 3 Lev. 18, 413, 414. Carthew 156, 1 Call. 3; 

10. Note, Every Award ought to be expounded and intended 
according to the intent of the arbitrators, and not literally, 1 
Ed. 4. 3. 21 Ed. 4. 39. 19 fl. 6. 36. 

11. But if the intent of the arbitrators doth not ſtand with, 
and is conſonant to the law, then the parties ſhall perform it ac. 
cording to the words taken in ſuch ſenſe, as is * agreeable tg 
the law, 21 Ed. 4 39 6. X 


Thirdly, That it ought to be final, 


1. Every Award is to make a final determination, and tor 
peaſe the ſiriſes, debates and variances between the parties, 1d 
H. 6. 37. 6. 8 Ed. 4. 10. 8 Ed. 4. 12, 

2. Every Award that doth not import a ſatisfaction of the 
wrongs which are put in compromiſe, is not good. 43 £9 
28. 46 Ed. 3. 17. 6. 2 H. 5. 2. a 45 Ed. z. 16,0, 19 . 
6. 38. 2. 22 H. 6. 39. . 30 H. 6. Fuzh 27. 9 Ed. 4.4 
a. 9 H. 7. 16. 6. 12 H. . 15. 4. | 


Fourthly, The Matter awarded to be done, ought to be beneficial! 
the Parties ſubmitting. 


1. Where one perſon ſubmits for another, there ought to 
ſomething awarded to be done by him, on whoſe behalf the ſu 


miſſion was made, Carthew 413. 


2. But note, A thing awarded may be beneficial to the part 
tho' it be awarded to be done to a ſtranger 3 as if there be 
Award that 4. ſhall pay money to the ſervant of B. ibis 
good. 3 Leen. 62. But then it muſt appear that the ſervant! 
ceiv*d it to the uſe of his maſter, New Dyer 242. 

3. And the lord chief juſtice Holt was of opinion, that a f 
neral Award of money to be paid to a ſtianger was good; 
it ſhall be intended thee the parties ſubmitting were bourd 
truſtees, or were liable to pay the ſame z and the payment f 
be intended for their benefit, unleſs te contrary appear; 
Powell e contra. Salk, 74. 


Fifthly, The Matter awarded ought to be lauful, reaſonobie« 
' fofhible, 


1. And therefore an Award made to do a thing againſt |i 
is void. 19 E. 4. I, 41 Ed. 4. 6. 9 Hen. 7 · 16. 4. 
Litt, 206. 


J. 


2 Cre, 
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2. If money is awarded to be paid in the houſe of J. S. a 
anger, it was thought not to be good, becauſe it was unrea- 
ſonable to ſubject the party to an action of treſpaſs. Sti. 211, 
And a difference hath been taken where ic is to be paid in the 
houſe, and where at the houſe of J. S. for he may pay it at 
the houſe of J. S. without being a treſpaſſer. 1 RolPs Rep. 6. 
u. 211. G04. 255. 3 Lev. 153 | 

3. If an Award be unreaſonable, it is void. 46 E. 3. 16. a. 
43 E. 3. 17. 3. 2 H. Go 2. a. 17 Ed. 4+ $. 3. 9. 7+ 10. 6. 
4b £4. 3. 17. 6. 21 Ed. 4. 40. 4. 10 H. 4. 

4 If an Award be to do a thing impoſſible, it is void. 8 E. 
4.1.6, 8 E. 4. 10. 4. 19 E. 4. 1. 4. 9 fl. 7. 16. 6. 22 Hl. 
6. 10. 9 H. 7. 15. 18 E. 4. 21. Litt. Rep. 30. 

5, An Award which refers to the doing of a thing, or of a 
matter not in rerum Natura, is void. 21 E. 4 40. 4. 9 E. 4 

4. 39 H. 6. 10. a. ; 

6. And ſee of the foregoing particulars in Danv, Abr. 522, 


$23, 524. 


# Caſes wherein there have been exceptions to Awards, and 
where they have been adjudged good, or 111, 
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Mor 885. Lee v. Paine, 
Cre, Elz. 4. Eccleflead v. Mal- 


hard, 
13. Renche's Caſe. 
291. Sharley v. Ric b- 
ardſon. | 
80g. Nuby v. Sabb. 
$38. Riſden v. Juglel. 


Stiles 21. Carter v. Statute. 
170. White v. Helford, 

2 Show. Adams v. Staley. 

1 Show. 76. Trippet v. Eyre. 

82. Thursby v. Halburt. 

1 Leon. 72. Smath v. Kirfoat. 

Yelv. 97. Mart bam v. Fenox. 

Hardr. 399. Joice & alꝰv. Haines, 


885. Hungate v. Meaſe | 43. Hunter v. Benniſon, 
& al. 3 Bulft. 62. Berry v. Perry. 
849. Barry v. Perin. | 2 Brætonl. 262. Duport v. Wild. 
- 858. Barnes v. Greens ocſe. 
well, 2 Mod. 27. Bridges v. Bedin- 
a Cre, 149. Cennings v. Markham | feild. 
200. Middleton V, Weeks. 168. Adams v. Adams. 
277. Salla v. Girling. 303. Godfrey v. Godfrey. 


285. Bſpoale v. Freeman 
3 Cre. 216, Ward v. Uncorn. 
263. Jennings v. Vande 
ports 
433. = v. Hayes. 
1. Bardeſey v. Cly/ien. 
C00 - pl. "I wo 
Sirles 39. Terry v. Baxter, 
44+ Capell v. Allen. 
56. Watſon v. Watſon, 
97. Keniſlan v. Fines. 
110. Langly v. Wylcerd. 
113.136. Meod v. Clemence. 


6 Med. 34. 


3 Med. 264. Rees v. Phelps, 
272. Thirſiby V. Helbet, 
5 Mod. 457. Trippet v. Eyres. 


160. Oates V. Br amwell, 
195. 
231, Knight v. Button. 

244+ Arnole v. Breame, 


Sixthly, 


pore here to mention the late act of the ninth and tenth of 
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Sixthly, Of the Performance, 
1. Before we conſider of the performance, it may not bein. 


ing William the third, made concerning Awards: By which 
it is enacted, that it ſhall and may be lawful for all Merchor 
end Traders, and others defiring to end any Controverſy, Suit u 
Quarrel, Controverfies, Suits or Darrels, for which there is m 16 
medy but by perſenal action, or ſuit in Equity, by Arbitration, to are, 
that their Submiſſion of the ſuit to the Award or Umpirage > 
perſon or perſons, ſhould be made a rule of any of his Majeſy, 
Courts of Record, which the parties ſhall chooſe z and to inſe 
fuch their agreement in their Submiſſion, or the condition of the bad 
er promiſe, whereby they cblige themſelves reſpedtively to ſubmit i 
the Azward or Umpirage of any perſon or perſons: Which agree. 
ment being ſo made and inſerted in their ſubmiſſion or promiſe, 
or condition of their reſpeQive bonds, ſhall or may, upon pu- 
ducing an Affidavit thereof made by the witneſs thereunto, or any if 
them, in the court of which the ſame is agreed to be made: 
rule, and reading and filing the ſaid affidavit in court, be es- 
ter*d of record in ſuch court, and a rule ſhall thereupon be made 
by the ſaid court, that the parties all ſubmit to, and finally be 
concluded by the Arbitration or Umpirage, which ſhall be made thr 
cerning them, by the Arbitrators or Umpire, purſuant to ſuch ſu- 
miſſion; and in Caſe of diſobedience to ſuch Arbitration or Un- 
pirage, the party neglecting or refuſing to perform and execute 
the ſame, or any part thereof, ſhali be ſubjed 1s all the penal 
of contemning a rule of court, where he is a Suitor or Defencail 
in ſuch caurt ; and the court on motion, ſhall iſſue proceſs ic. 
cordingly ; which proceſs ſhall not be ſtopped or delayed in it 
execution, by any order, rule, command or "pam of any 
other court, either in Law or Equity, wnleſs it ball be made di 
fear ufon oath to ſuch court, that the Arbitrators or Umpire miſt 
) hated themſelves, * and that ſuch Anwar d or Arbitration was privut 
ed by corruption, or cther undue means, i 
2. And be it, Ec. That any Arbitration or Umpirage Te. 

ed by corruption or undue means, ſhall be judged and eſtemed 0 
and of none effect, and accordingly be ſet aſide by any coun 
of Law or Equity; ſo as complaint of ſuch corruption er adi 
pradtiſe be made in the court, where the rule is made, for {ub 
ſion to ſuch Arbitration or Umpirage made and publiſhed tothe 
5 z any thing in this act contained to the contrary not 
anding, 
3. Having here ſhewn the act itſelf, it is proper to ſhew tial 

'tis not only the non-performance of the Award, is a breach 
the rule ; but it is a breach if either of the parties ſhall de 20 
act, which may prevent the arbitrators from making del 
Award, as if they revoke their authority. 4, Aa 


On Actions of Debt. 


4 And where they ſerved the Arbitrators with a Subpena in 
Chancery, whereby they could not proceed on their Award, 
the court granted an attachment nz# Cauſa, 1 Salk. 73. 

5. But the non-performance, while the matter is ſub judice 
and under litigation, as to the legality of the Award, is no 
breach, 1 Salk, 73. 7 71 

6, It is plain that this act of parliament has regard to the an- 
tient common law, as to controverſies relating to things real, 
by the words “ for which there is no other remedy but by per- 
« ſonal action or ſuit in Equity.“ 

7. Quære whether a ſubmiſſion by parol may be made a rule 
of court, it ſeems not by the words, and inſert ſuch their agree - 
nun! in their ſubmiſſion or condition of the bond, &c. 

8. The method of enforcing the non-performance is, as in 
other caſes by a motion for an attachment for a contempt of the 
rulez but the party may bring an action upon the Award bond 
at the ſame time. 1 Salk. 93, 74. 

9. This ſubmiſſion may be by a rule at the Aſſizes to refer 
the matter to the Foreman, or three Foremen of the Jury, or to 
ſuch of them as the parties agree on; and ſuch rule of Aſſize 
being made a rule of court, the court will grant an attachment 
for the non- performance; ſo if it be referr*d to the determinati-» 
on of the Judges of Aſſize, and tho' the Award be not made 
part of the rule, 1 Salt. 72. x 

10. And tho? in the ſubmiſſion it be not ſaid that the ſubmil- 
fon ſhall be made a rule of court; as where the condition of 
the bond was, that if the obligor ſha!l confent that this ſubmiſ- 
fon ſhall be made a rule of court, that was conſtrued to be a 
oy re indication that they conſented it ſhould be ſo, 1 

\ 93. 5: 091 _p a 

11, The parties ought to do all that is in theit power to per- 
form, Cc. 21 Ed. 4. 39. ö. 289 r a: 

12. If an act awarded is to be performed two ways, one way 
by himſelf, and the other way with the aſſiſtance of another ; 
he ought to do it without the aſſiſtance of another. 21 Ed. 4. 
40. 5 | : 

13. The parties fhall have reaſonable time to perform. their 
1 5 if no time be limited. 20 Ed. 4. 8. 6. 21 Ed. 4. 41. 
4. 5 J a 


14. If that which is awarded by the Atbitrators to be per- 
formed by B. (one of the parties) cannot be perfora'd before 
mother act is done by A. (the other party) if A. does not do it, 
J. is excuſed from the performance of the Award, 5 Ed. 4. 
7. a. K 

15. If the Award be that one of the parties ſhall pay money, 
and the other ſhall execute a releaſe, that ſhall be done at 
one and the ſame time, if there be no other obligation to per- 
ws the ee 21 Hen. 7. 28. 6. But if there be a bond 

erlorm the Award, then every one ought to perform bis part 
at rapoer 21 Ii. 7 28. b. - YG 15 p 15 I 
16. It 
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- 16. It hath been ſaid, that if there be an obligation made 10 

ſtand to an Award, altho? the Award be void in law, yet i 

5 ought to be performed, or otherwiſe the bond ſhall be forſeited. 

(P*268) 22 H. 6. 46. But that “if an action be brought upon a void 

Award, that it will not lie. 22 H. 6. But Quære it it be lau 

for if the Award be void, as being againſt law, the parties, it 

ſeems, are not obliged to perform it, tho* the ſubmiſſion be by 

bond, or otherwiſe. . Dall. 43. | 

17. It hath been held, that where a thing is awarded to he 

done, which afterwards becomes impoſſible by the AQ of God, 

k there the party is excuſed. 21 Ed. 4. 70. 

18. Other caſes concerning the performance of an Awad, 

and where the condition to ſtand to an Award'ſha!l be ſaid to be 

broken, See Danw. Abr. 514, 515, 516, 517, 518. oy 6a, 

3 Leon, G2, 2 Mod, 27, Cre. El. 54. Cro Fac. 339, 525. 

19. What ſhall be a breach of the rule of court made in pur 

ſuance of the ſtatute. 1 Salk. 73. 2Vern. 109, | 

20. And how the court will enforce the performance. 1 i 

Salt. 73» 74, 83, 84. 1 Vern, 469. 2 Verne 444 

Caſes in the Court of Equity concerning Awards, 

1, Where an Award was made, not binding by the ftriQ rules 

of Jaw, yet the Court of Equity decreed a ſpecifick perfor- 

mance, Morton v. Maſcall. 1 Vern. 24, 25 Br 

2. The parties may make a ſubmiſſion to an Award a rule of 

the Court of Equity; but then it muſt be made and enforced . 

purſuant to the act of parliament j and the method is to move ric 
that Court to confirm the Award upon the maſter's report z and 

if there be a ſubmiſſion to a reference by order af Court, and 

the Award to be made is to be confirmed by the decree of the 

court, without appeal or exception, yet exceptions may be 


taken to the Award, 2 Heyn, 109. | a 
3 . The remedy to enforce an Award upon a rule of the Court * 
of Chancery, is the ſame with the courts of law, by attach en 
ment; and if the party dies, the remedy is gone, and the en- er 


ecutors are not bound. 2 Vern. 444. 
4. If the ſubmiſſion to an Award be conditional, %% quad tht 
Award be made de & ſuper præniſſis, then if the Award be not e. 
of the whole, it is void z but if the ſubmiſſion be not condition- 
al, then, tho? the Award be but of part of the matter referred, 
it is good for ſo much as it ſettles, tho' it leaves other thing: 
at large. 2 Fey. 109. And fo in this particular an Aua 
Ay, be confirmed in part, and made void in part, 1 Cr 
ajes 40. UE Its 

5. Where a folicitor's conſent for his client to an Award un 
; adjudged not binding, but admitted that an attorney's aſlent 5 
his client at law is, 1 Chapc, Caſes 86. 1 Chance, Rep. 193. 

Salt. 70. EE 
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0 6. Caſes in Equity concerning the Arbitrators and Umpire, 
it q Vern. 100, 435. 1 Chanc, Caſes 185, . | 
. For what cauſes Awards have been ſet aſide in the Court 
id o Equity. 1 Roll's Abr. 374. 1 Chan, Caſes Bg, 87, 185, 
3 10. Nelf, Cban. Caſes 87. 1 Vern. 157. 2 Vera. 251, $14, 


it 

05. 
dy | 

Pourthly, Of contracts without any Deed, which are expreſs, er 
be | implied, 
05 Firſt, Of Expreſs Contracts. 
id 1, Expreſs Contracts are where the parties expreſly contract, 
6 and the one is to pay money to the other for ſomewhat ſold to, 
185 or done for the other, or by his appointment, or otherwiſe it is a 
4 ducy raiſed upon a contraR raiſed by implication of law. 
ur 1. In Actions of debt upon a fimple contra, there muſt be a 


conideration to be as a ground or foundation for the debt; and 
tht conſideration muſt not be paſs'd and executed, 1 Ros 
br, 594+ Letter T. : * 
* 3. The conſideration of Marriage, tho* with a ftranger ;; (P 269) 
or a Surgeon's curing a ſtrangerz upon a promiſe to pay to a 
L:bourer ſo much for repairing ſuch a way; for work done 3 for 
poods ſold and delivered, and ſuch like: Theſe are all good con- 
derations z but in all theſe caſes the ſum demanded muſt be cer- 
oof un, 1 Rall's Abr. 5 3. i. e. the price muſt be agreed on as in 
©ced Len, 161. Young v. Aſbburnbam, It was held, that an aQi- 
dn of debt would not lie for lodging and diet, there being no 
Mice agreed on, 


Secondly, Of Implied Contracts. 


ulez 
1 


love 
and 
and 


the 


y be 1. Implied Contracts are where there is a duty certain, the 

w implies a contract to perform that duty: As where a man is 
dot n execution upon an eſcape, the law implies a contract from 
tach- be Sheriff, with the Plaintiff, that he would not let his priſo- 
@ er⸗ er eſeꝛ pe; and the conſideration for that contract is, the She · 


it's fees; and the Sheriff may have an action for his fees 3 for 
d the BY lee 3 Cro. 286. Lifter v. Bromley ; and how much they 
e not . | 
tion- 2. But in order to charge the Sheriff for an eſcape upon this 
cred, opoſed contract, there muſt ſuch certainty be ſhewn, that the 
hings enk muſt be ſuppoſed to have contracted to keep his priſoner 
\ ward ©, or to pay the Plaintiff a ſum of money reduced to ſome 
(bas. ettainty, or otherwiſe the action will not lie: As vrhere the 

antiff declared that a Judgment was had, and thereupon an 
d vs WF" ved, and the Sheriff returned that he had appraiſed the 
-nt for ede, and extended ſuch lands which he delivered to the Plai 
195 tiſt, 
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tiff, Ub; revera he had not done, per quod Actio accrevit, It wy 
adjudged that an action of debt Toe, not lie, becauſe the She. 
riff had not returned that he meddled with the goods or with the 
value, and there was no certainty how much to charge hin 
with; but the proper action was an aQtion upon the caſe ſor: 
falſe return z but if he had returned, the goods ſold for fo mud 
money certain which he bad delivered, then an action of 4 
would have lain ; for tho? 'tis not a contract, 'tis quaſi ex . 
I au. Hob. 206. 

3. Whether an action of debt will lie for an eſcape againſt 

gaoler for an eſcape out of execution. Vide Hardr. 33, 

Wainwright v. Griffith, There is no doubt of its yin 
againſt the Sheriff, and againſt the late Sheriff, | Cro, Eliz, 365 
Veſiby v. Skinner &a - 

4. And againſt the executors of a Sheriff for money level 
vpon a Fieri facias, 3 Cro 559. Perkinſon v. Guildford & ab. 

5. And for an eſcape of one committed by the Chancelly 
for refuſing to be examined upon interrogatories, Moe 3b 
The Sheriffs of Briſtol's Caſe, 

6. And againſt the Sheriff, tho? the proceſs be erroneou 
upon which the priſoner is in execution. 2 Brownl, 62. 
ver v. Clifford, 1 Lean. 276. Ognell againſt the Sherifi 
Landen. 4 Mod. 200. Wolfe v. Daviſon. 1 Leon, 3. Ciel 
v. Hurt. | 

7. Doctor FJ. recovered in an aQtion of Trover, &. agil 
V. and his wife, and had a judgment againſt them, and bat 
were in execution, and the marſhal ſuffered the wife to eſcy 
a good action lies againſt the marſhal ; ſo in any caſe where is 
are in execution for a debt, and the ſheriff ſuffers one to elcapt 
an action of debt lies againſt the Sheriff. 2 Bulfr, 220. Scl 
v. Reynill. | : 

8. An Attorney ſhall have an action of debt for his fees, it 
for the fees paid to Counſel. New Nat, Brev. 281, Letter l. 

9. But Quære of a Counſel. 3 H.6. 3. pl. 26. 21 f 
4. pl. 6. unleſs the conttadt was made certain by a promik! 
pay ſo much pro confilio Impendendo. 37 Hen. 8. 

10. It lies by the Lord againſt a Copyholder for his fine 
Keb. 166. Wheeler v. Honour. 

(Pz yo) * 11, No action of debt will lie for intereſt of money. J 
198 


12. Nor will it lie againſt the acceptor of a bill of excharp 
Hard. 487. f 

13. An action will not lie for three quarters ſalary up 
contract for ſo much a year. 3 Med. 15 3. Counteſs of Phw® 
v. Throgmorton, 

14. An action will lie for an amercement in a Court L 
Mor 426. Lord Norris v. Barret. Earl of Lincoln v. Fiber. 

15. An action of debt was brought for a fine upon an ad 
fion to a copyhold eſtate, and it was argued that the 3 
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t un would lie; for tho? a fine ſavours of the realty, yet tis a certain 
Ne. duty, In all caſes where an action of debt will lie upon a ſim- 
uy ple contract, an Aſſumpfit will lie z likewiſe, tis true, this doth 
'e bim p 


concern the inheritance z but yet *tis a conttact that the tenant 
dall be admitted paying the fine. 

16. It was ſaid in arguing, that it hath been alſo maintained 
for money had and received out of the office of regiſter for the 
Plintif's uſe, and for ſcavage-money due to the mayor and 
commonalty of London, which is alſo an inheritance z and this is a 
contract implied in law, and therefore the action is well brought, 
ud judgment was given for the Plaintiff, by the opinion of Dai- 
ben, Eyre, and Gregory: But the Chief Juſtice was of another 
opinion z for he held, that if the defendant died indebted by 
bord, and had not aſſets beſides what would ſatisfy this bond, 
if the executors had paid this fine, it had been a Devaſlavu. 3 
Md. 240. Shuttleworth v. Garnet, 

175, Upon a partition between two, and one promiſes the 
other twenty pounds for the equality of partition, an action of 
debt will lie for it. 14 E. 3. Fuz. New Natura Brev. 183. 
lzter H. for the promiſe upon the partition made it a duty. 

18, This action may be brought for any thing bought at a 
certain ou New Natura Brev. 272. 

19. For other caſes where this action will lie, and where not, 
ſee the following books and caſess Danv. Abr. 468. and to 


500, 1 Rolls Abr. Tit. Debt. fol. 593, 594, 595» 596, 597. 
598, 599, 600, 601. New Natura Brevium 272, and = 


ONeol! 
„ We 
ri 

Gilbert 


agu 
and bol 


2 thence to fol 288. Docter and Student 137, 28 Hen. 8. Dyer 
ele : 1 H. 6. 39. pl. 31. 4 Ed. 3. 9 Pl. 7. 42 Kd. 3. 9. 
$i 7, 6 H. 4. 8. 2/. 33. 4 Co. 49. 3 Ce. 22. 3 fl. 6. 


33˙ pl. 26, 21 H. 6. 4 Pl. 6. 9 Co. 87. Dyer 248. pl. 
79. 130. pl. 56. 4 Co. 30. 4. 94. 5 Co. 89. 27 Ed. z. 8. 
N. 3). 9 Ed. 4. 1. 27 Hen. 8. 25. 33 H. 6. 55. pl. 50. Dy. 
6, N. 17. 3 Co. 44, 52, 71, 72. Dyer 241. pl. 47. 24. pl. 
149. 8 Co. 41, 142. Dy. 275. Pl. 46. 10 Co. 61, 258. pl. 
5 32. pl. 5. 4 Co. 48, 49. 37. Pl. 62. 9 Co. 92. 306. pl, 64. 
WE. 3. Pl. 23. 2 Ric. 2. Debt 4. 20 Hem. 7. 1. þl. 2, 


How a Debt may be apportioned, releaſed, or diſcharged. 


romiſe! 
fine. 


J. V. 


| 1. Part of a debt upon a bond may be attached as it may be 
Achat releaſed, or otherwiſe diſcharged. 22 Hen. 6. 48. 4 

A . l. 2 debt upon a recovery be releaſed, or otherwiſe diſ- 
Ilhan Charged in part by the act of the party, it is diſcharged as to 


the whole, Owen 21; 
3. It a man releaſes a recognizance, 1% it is ſard for one hun- 


urt: fred pounds t of dred d 

ber. this Rall dt part of two hundred pounds contained therein, 

an adal all diſcharge the Whole z but he may releaſe part of the 

the adit * contained in the recognizance, and it {ball only ditcharge 
wos ſum, I And, 235 


4. Where 
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4. Where the rent ſhall not be apportioned ſo as to bring u 

= action for part. Godb. 95, Wiſeman v. Wallinger. 

1 5. Where part of the debt may be releaſed without falſifying 

8 the Plaintiff*s writ to make the verdict good, Sti. 175. Baby 
v. Pomeroy. 

6. Where an Ob/igee in truſt releaſes to the Obige all de. 
mands upon his account, that ihall not be a releaſe of the bond, 
1 Lev. 272. Stables v. Stokes 235. Offiy v. Marde. 

* 7. If an Obligor is made an executor by the Obligee, and 

(P*ay i) cauinitiny but part, and dies before the probate, the debt it 
extinguiſhed, and the Admini/irator of goods not adminiſtered by 
the Executor, can have no action for that debt. Salk, 299. 

8. And if 4. an Obligor is made an Executor with B. and i 
refuſes to adminiſter, and dies before the other who does adni- 
niſter, yet the debt is extinguiſhed. Salk, zog. 

9. If ſeveral are jointly bound, and the Obligee makes one 
of them his executor, either ſole or jointly with others, the 
debt is releaſed, tho' the Obligor never adminiſters, Salk, zol, 

| 309. 8 Co. 2 | 
10. So if the Obligee makes the Feme of one of the Oblizn; 
his executor, this is.an extinguiſhment of the debt, for the ſul. 
penſion was by the act of the Obligee.” Hob, 10. © © 
11. But where the Executor of one of the O8ligers having no 
| aſſets is made executor to the Cöligee, that is no extinguih- 
| ment of the debt. Salt. 305. ö 
1 12. If the Ohhgee is made Executer to the Obliger, and there 
| are no aſſets, he may ſue the heir, Salk. 304. 3 Cro. 372. J. 
Jones 345. 2 Show. 401. Pidgeon v. Pitts, Hob, 10, Frye, 
_ Gilavidge. 

15. But it is ſaid if the O4l/igor makes the Obligee his exect- 
tor, and he agrees thereunto and adminiſters, the debt is rele 
ed: But in that caſe the Obligee may retain goods to the value 
of the debt; but if he refuſes to be executor, and does. not ad- 
miniſter, then he may well ſue for the debt. . Jones 345: 

14. If one Obliger makes the executor of the Obligee his et: 
ecutor, and leaves aſſets, the debt is deem'd ſatisfied, ſot be 
has power, by way of retainer, to ſatisfy the debt ; and ne- 
ther he nor the Adminiſtratey de bonis non, &. of the Obi 
can ever ſue the ſurviving Obl;gor, Hob. 10. 

15. But if two are bound jointly and ſeverally to 4. andthe 
executor of one of them makes the Objigee his executor ; ji 
the ©5l/igee may ſue the other Cbliger, 2 Lev. 73. | 

16. And if the Obligee makes the executor of the Cb/igor hi 
executcr, this is no releaſe or diſcharge of the debt, and thi 
eſpecially if he had fully adminiſtered the goods of the 
ſo that he may ſue the ſurviving Oblrger, tor he has this deb. 
Auter driit. W, Jones 345. Hob. 128. 

17. If a man ſeiſed in fee makes a leaſe for years, render 


rent, and enters upon the Leſſee, and makes a Feofiment 10 
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Leſee enters upon the Feoffee, the rent ſhall not be extinguiſh» 
ed, 1 And. 4- ; 

18. If an Executor proves the will, and dies inteſtate, tho? 
his Auminiſtrater cannot be Executor to the firſt teſtator ; 5. ia 
that caſe the debtor being made executor, the debt is ſo far ex- 
tinguiſhed, that tho the Admini/trator cannot continue the exe- 
cutorſhip, yet that inability will not revive the debt, Salk. 


45 Yet where a debtor is made executor, the debt is aſſets; 
for in that caſe the debt is extinguiſhed not by way of Releaſe, 
but by way of Legacy. Salk. 303. ; 

20. If the Executrix of the O6/;gee marnes the Obligor, that 
is no extinguiſhment of the debt; but otherwiſe if the Osligee 
herſelf marries the Ob/igor, Salk. 305, 6. 8 Cro. 114. 

21. If the O#ligee grants to the Osliger not to ſue him or 
moleſt him upon the bond before ſuch a day, this is no Releaſe z 
but it ſnall be taken only as a covenant z if it had been never to 
| ſue him upon the bond, it ſeems it had been a Releaſe. 
owt 22, Adminiſtration granted by the ordinary is no Releaſe or 
ſuſ+ extinguiſhment of the debt, by its being made to the Odligor. 
| 8 Co. 136, 1 Keb. 313. 


8 50 * 23. If one had a rent-charge out of the lands of 4, and(P F272) 
uih- deviſed to J. this rent-charge for years, the remainder over; 
Lure if the rent-charge is extinguiſhed, Dy, 140. 

there 24. If a debt is due by ſimple contract or on a promiſe, and 
MN the debtor gives a bond for it, this extinguiſhes the Debt; othet- 
ju viſe of a debt due for Rent. 2 Vent. 184. } 

25, | efſee for years grants a rent-charge out of his lands to 
let lis Leſſor; the Leſſot grants the remainder to the Leſſee, this 
lei. ban extinguiſhment of the rent. Godb. 1 39. 
wle 26. If the huſband of the Obligee makes the Obligot his 


executor, it is no extinguiſhment. 2 Shaw, 247. 

27. If a bond is given to a feme with condition to leave her 
« his death one hundred pounds; and after they intermarry, 
the debt is not extinguiſhed by reaſon of the intent of the pa- 
lies, Salk, 326, 

28. Where the condition of a bond was for the payment of 
ſour hundred pounds yearly, during the life of the Obligee, at 
tvs feaſt of St. Michael and at Lady-day, or within thirty days 
iter exety of the ſaid feaſts, and the Obvligee died within the 
ty days: The court held, that her death diſcharged the debt 
die at the fealt before, Cro. Eliæ. 380. Price v. Williams, 


Secondly, By and againſt whom to be brought. 


1. Where the action lies only for C. to whom the money was 
able, and not for C. and D. to whom the promiſe was made; 
«ut otherwiſe in caſe of a covenant. 1 Ke/?"s 592, 

51 For the aſſignee of a grantee of an annuity pro Conſilio, 
vi. Meer 5. Baker v. Brake, 
3 For 


* * 
N — — —ͤ— 2 — 


the Leſſor againſt him upon his contract. 3 Co. 22. 


(P®273) * 11, Caſes, whether it lay againſt executors after an aſigs 
ment, 
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3. For the grantee of a term againſt the aſſignee, and 
Fi Leſſee, 1 Brownl. 56. x TT 

4. For the grantee of the reverſion after attornment, 1 Ry, 
r. 591. Letter B. pl. 2. 3 Co. 183. 

5. For the ſucceſſor of a Chamberlain of London, notwith. 
ſtanding an objeQion that the action was once ſuſpended, (u 
Elis 464. Beard v. Windferd. 

6. For a Parſon againſt a Vicar for not ſetting out Tithe, 
3 Cre. 183. Beard v. Cudmore, 3 Cro. 35. Bannſler's Cafe, 

7, It muſt be obſerved, that to an action of debt for rent, i 
is neceſſary there be a privity in point of contract, or eſtate in 
deed or in law, and the rent is incident to the reverſion : Ift 
Leſſee for years aſſigns all his intereſt to another, yet the Leſſy 
may have an action of debt againſt the Leſſee, for the ane 
incurred after the aſſignment, for the privity of contract remain; 
and the Leſſee, by his own act, ſhall not prevent the remedy a 


8. Or if the Leſſor will, he may bring the action againſt the 
aſſignee. 4 Legn, 17. 3 Co. 24. 6. and that is by reaſon of the 
privity of eſtate z but it the Leſſor accepts the rent from the 
aſſignee, he ſhall not after charge the Leſſee for rent due after 
the aſſignments 3 Co. 24. 5. Marrow v. Turpin, Mor boo, 
fl. 829. Cro, Elin. 715. 2 And. 133. 1 Syd. 402. For o 
acceptance of the rent, he hath determined that eleQion he bu 
of ſuing either the-Leſſee or the Aſſignee, 

And in the acceptance of the rent: from the aſſignee, it y 
implied that he had notice of the aſſignment. Crs, Fac, 31, 
March v, Brace, 2 Bul. 152, 153. 2 Rolls Rep. 56 | 

10. And tho? the Leſſor at firſt refuſes to accept the aſſignee 
for a tenant, yet he may afterwards charge him in an aQtion fir 
the rent if he pleaſes. 2 Saund, 181. Devereux v. Bari, 
Mor 351. 


- Cz: Bo —— — 


very much claſh as to the point: The cafe of Marrru ut 
Turpin was, an action of debt was brought againſt the deſer 
dant as adminiſtrator of G. Turpin, upon a leale for years mad 
to the Inteſtate for rent incurred after his death z and the defer 
dant pleads, that before the rent incurred he aſſigned over 
term to an Eſtranger, who enter'd, and the plaintiff know! 
of that grant, afcerwards accepted rent from the Stranger ; 20 
it was reſolved, that the defendant was not chargeable ; ct! 
he ſells the term for the payment of debts, it is not reaſona 
he ſhould ſtill be chargeable with the rent: And the caſe! 
Walker v. Harris in 3 Co. was denied to be law by 4d 
Walmſley, and Glan vill. Cro. Elis. 71 . Moor 600, 


12. But then in 1 Sid. 266. where the Leſſee for years n Hey 
his executor and died, and aſſigned over his term; and the “. 
ſor brought an action of debt againſt the executor, for the '4* 
that incurred after the aſſignment it was adjudged that * ol, 
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of March then next ; and if they make no Award, then if the 

Unpire makes his Umpirage on the ſame day, it was feſol ved 

* that the Umpire could not make his Umpirage on the Tweity- 
frenth of March, the atbitrators having all that day to makes 

ithe their Award. 2. Vern. 190; 4. Sg Ng 

Gn 6, But this difference is to, be underſtood, when the Umpire 
named by the ſubmiſſion, tlie Umpire can by rio means make 


* bi; Umpirage z becauſe there would then be two concuttent 
0 juilditions of one and the ſame thing. 1 Salk. 71. 

1 K 5. But when he is to be named by the arbitrators, he may 
he » nabe his Umpirage on the ſame day limited tothe arbitrators; 


If nd it will be good; becauſe they had determined their power 
e bre by chuling an Umpire. i Lev. 194, 1 Salk. 52, . 


nem WY ' 8 Wbere an Award was ſet aſide, the Umpire being choſeh 
aim; the arbitrators in a ludicrous manner, 2 i. caolet 


d And for other Caſes relating to this particular, ſee 


aſt the Lol . Pa 

Reis Abr. 261; 263. 1 Luit. $44; 
hag Bulftr, 184. 1 Sal. 2 . — 8 
a Lev. 285, | l | 2 Med, 168, a : —” % 
x * Sid, 428. Ia. 11% | 
Por by daund. 133; | "> Ni Fones 168. 
he bad 


3 | Sixthly, Of Awards, 

ee, it u e 1 Aer 
ac, M an Award is quaſi a judgment, and is ſuppoſed to be the 
1785 puta} deciſion of the Judge, (that is, the arbitratot) relat- 


aſſigner Eo the matters in vatiance between the parties, in order ts 


Rion fue them friends, and put an end to ſtrife, purſuant to an au- 


Barr: iy given him by the ſubmiſſion for that put poſe z from hence 
ollows, That Awards muſt be | 


in aſſign | | 

c Made according to ibe 8ubmiffon, db K. 2 
he deſer , ade accorarng de miſſion, with Reſped lo the matteri 
he deſe- oadly, The Award oug bt to be certain. 


over 

Knowit 
iger ; 400 
b ez for 8 
reaſona 
he caſt 
Arden 


ly, J. ought to be final, | Ty | 
5 Y, What is awarded to be dene, ought to be beneficial to the 
ly, It cught to be lawful, reaſonables and prffble. 


1 That an Award n he made according to the ubmi N 2 
te the Matters ſubmitled, p ? / * I 


| Hen. 6. 3 127 IT ls 7 ; N | 
ears M 40. . 19 Hen, 6. 39. b. Ed, 0 . 4. 1 E . 
* o- ; .4 ) © 8 Elis. Dy. 242. 6, 4 Ga 36 Har 4 
dt the 


5. 9 Ed. 4. 44 17 Ed. 
4. 4. 


Co. Lit, 285. 8 Hen, 6. 18. 
that ** Il, Y 


Fern. 285, 2 5 ol (P*2603) 


257. 1 Lev. 133. 6 Med. 221, 222. 1 Salk, 56, 
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4. . 9 Co. 79. Keilu. Stile 170. 3 Bulftr. 311. 0. 
Fac, 639, 640. 1 Rell's Abr. 34 2, 246. Moer 3. pl. 8. Hud 
45, 399. 2 Saund. 190. Crs. Fac. goo. 1 Roll Abr. 203 


1. That an Award muſt, be made according to the ſubmiſſo 

with reſpe@ to the perſons ſubmitting, are the following caſes i 
oint, : WILT 

f 1 Rell's Abr. 241, 261. Stiles 471... 1 Lev. 139, 140. Cr 
Car.433- 10 Ce. 131. 6. Ofborn's Caſe,  Hardr, 3099. 3 
17. Bendl. 167. Carthew 412. | 

2. In ſome caſes, it is true, that if an Award appoint 
thing to be done by a ſtranger, it is void in the whole; and 
ſome caſes void only as to that part which relates to the fir 
ger, and good for the reſt, and a difference is taken in the book 
where the ſtranger is to do only a miniſterial act and wherex j, 
dicial act; concerning which ſee the following caſes, 

17 Ed. 4. 5. 10 Co. 1 Wo, 1 Rell's Abr. 242, 244, 1 


„ 


248, 251. 1 Leor. 4+ . 165, 2 Roll's Rep. 40. [ th 
Ed. 4» 23, 2 Lev. Jo 235- 19 E. 4. 1. Palm. 147. Cr fr 
os 726. Cre. Fac. 315. 1 Sid. 258. 8 Ed. 4. 11. vil 
10. f th 
3. And in ſome caſes an Award which direQs ſomewhat to C. 

done to a ſtranger, is good; and in ſome caſes not: If the: 
bitrators award that one of the parties ſhall do an act to a ñ i 
ger, as to make a Feoffment or ſuch like, ſuch Award is w. uh 
22 Hl. 6. 46. 6. 17 Ed. 4. 23.4. 19 Ed. 4. 1.6, 5 H. J. 1 int 
Dand. Abr. 1 Ne af 
4. If an Award is made to pay a certain ſum of money toll ry 
ſtranger, who is not in the Award, ſuch Award is void. 100 lon 
131, And for other caſes relating to this particular, ſee 1 Nc 
Hr. 243, 247- 3 Ter, 62. New Dy. 242. 1 Salk. 11, tot 
Crs. Elis. 758. 1 Sid. 12. 4 teſt 
(P#264) * 5 Other caſes where the Award hath been ſaid to be agr 1 
_ "able to the ſubmiſſion, and where not. tion 
309 H. 6. 11. 6. 12, Telv. 203, Cro. Fac. 216, 35 2p. 


7 


40, 399, 1 Roll's Abr. 242, 294, 250, 251, 254, 257, ½ "ng 
1 — = 2 Brown, 137. Gro.” Eur: 66. Pophe 131. 0) 
8, 86. 4 Mod. 169, 170. 3 Lev. 88, 2 Lev, 3- 2 Crv. 1 
278, 577. 2 Mad. 77. 1 Bulflr, 110. 3 Mod. 330, 33 
Bulſt, ils 319. 1 Salt. 75, 76. | 

5 How Awards are to be nade. See Danv. Ar. 524 5 

20, 527, 528, 529, $30, 531, 532, 533. 

. 7. Whats ſball x Aid er al St what not. 5 

5. RS "x 
35. The courts of law and equity have made a diſtin 
where the ſubmiſſion to an Award be conditional, viz. So 1% 
Award be made of the premiſſes, and where there have det 
ſuch words that import ſuch a condition; for in the firſt ca? 


Award muſt be made of all matters that the arbitrators hare! diſc] 


2. 
. 
1 

5 
- . FI 

« d©s 
F 


** Ps 


* 
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don would lie, D the opinion of Overton and Sydall's caſe, 
reported in Walker's caſe, 3 Co. 24. And the reaſon of their 
judgraent, chat the executor ſhall tbe charged for rent incurred 
iter his aſſignment was, on the privity of contract of the teſta- 
tor z for as an executor ſhall be charged for other contracts made 
by the teſlator, ſo long as he hath aſſets, ſo ought he to be 
charged here. N 8 f 
13. Agreeable to this in 3 Mad. 326 an action of debt was 
brought againſt the defendant as adminiſtrator z the defendant 
pleaded, that before the rent became due he aſſigned the term, 
ud that the plaintiff had notice of the aſſignment before the ac- 
and tonz and judgment was given by the opinion of the whole 
e ſiran court for the plaintiff, againſt the authority of Overton and Sy- 
e boot / caſe, where a prebendary leaſed for years rendering tent, and 
rex j this was confirmed by the dean and chapter; and the Leſſee di- 
ed, and his executor aſſigned over the term ; and after the pre- 
4, 24 bendary reſigned, and a new prebendary was made, it was held 
46. ke ſucceſſor ſhall not have this action againſt the executor of the 
7. Cl fit Leſſee for rent due after the aſſignment, for the ſucceſſor 
va no party to the contract, but only privy in law; and by 
the aſſignment of the term, the cauſe of the charge is removed; 
bat to Cre. EZ 555. 355 
then 14. My * Cole, mentioning this caſe in his third report; 
a 1 affirms, that it was reſolved by Popham chief juſtiee, and the 
| 13 voi whole court, that if an executor of a Leſſee for years aſſign his 
H. ). intereſt, debt will not lie againſt him for rent due after ſuch an 
aſſignment : But my Lord Popham himſelf, in reporting that-ve« 


ney u m caſe, tells us he was of another opinion, which"was, that ſo 


10% long as the covenant in the leaſe hath the nature and eſſence of 
e 1 Ky 2 contract, it ſhall bind the executor of the Leſſee, who, as well 
« 71, "0 to that as to many other purpoſes, repreſents the perſon of the 
teſtator, and is privy to his contracts. | 

15, Tis true, my Lord Pepbam held in that caſe that the ac- 
tion did not lie; but becauſe it was brought by the ſucceſſor of 
a prebendary upon a leaſe made by him in his life-time, who be- 
Inga ſingle corporation, the perfonal contra was determined 
dy his death. . 8 | 5. þ, 24 

16. But the ſame caſe, reported by others, is ſaid not to be 
a0) udped, for the court was divided in opinion, 

17, The caſe of Manwocd and Turpin is the ſame z but there 
the defendant pleaded the acceptance of the rent after the aſſign- 
ment, which was not done here. = | 

18, Now if both theſe caſes ſhould be admitted to be law, 
and parallel with this, yet the later reſolutions have been quite 
contrary z for is now held, and with great reaſon, that che 
pivity of contraR of the teſtator is not determined by his 
death, but that his executor ſhall be charged with all contracts 
ſolong as he hath aſſets 1 and therefore ſuch executor ſhall not 


liable 


Gicharge himſelf by making of an“ aſſignment, but ſhall ſtill be (P®274) 
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' twenty-one years, rendering rent during the term, and then 
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liable for what rent ſhall accrue after he bath aſſigned his ints. 
reſt ; nay, if the teſtator himſelf had aſſigned the term in his life. 
time, yet his executor ſball be charged in the Detinet ſo long 
as he hath aſſets, dat heel Cone. . 

19. A. ſeiſed of lands in fee, demiſed to the defendant for 
grants the rent only without the reverſion td the plainif 
and his aſſigns, during the term ; and the defendant attorns, 
and for rent in arrear the plaintiff. brings an action of debt; and 
on Nil debet pleaded, it was found for the plaintiff; and it wa 
moved in arreſt of judgment, that the action would not lie fot 
want of privityy the court was divided; and no judgment way 
given. Raym. 11, 12, | : r 

20. It was adjudged, that if the Leſſee for years aſſigns his 
term, an action of debt will lie againſt the Leſſee for tlie rent by 
the Leſſer or bis Heir; but if the Leſſee aſſigns his term, and the 
Leſſer the reverſion, the privity is determined, and an action of 
debt will not lie for the grantee of the reverſion againſt the fil 
Leſſee. Meer 351. Walker v. Harris, 

21. An action of debt for the arrears of rent ought to be 
brought againſt all the tertenants that are liable. 1 Saund. 284, ; 

22. But if brought for the arrears of a rent only againſt ſome 
of the pernors of the profits, and not againſt all, no advantage 
can be taken of it, unleſs it be by pleading. 1 Saznd. 284. 

23. Where the action was held not . againſt an aſſignee 
aftet acceptance of the rent by the leſſor. 2 Bur. 151. Marth 
V. Brace. 8 7 b 

24. Where it was held to lie againſt a pariſhionet upon bis 0 
covenant to pay his pro ortion of the charges of a ſuit brought 
by the Vicar againſt the plaintiff, 3 Lev. 429. Sanders .. 


Murke. ; . N | 
| By Huſband and Wife, 4 


1. If a Man is bound to Huſband and Wife by A bond, us ſaid 
the Huſband alone ſhall have the action. 3 H. 6. 37. or it ma) 
be in both their names. 3) Ed. 3. 5. 43 Ed. 4.10. 31.6. 

. 16 Ed. 4 8. : 

LEE And an aQion of debt may be brought by the Huſtand'or 
debt, damages and coſts, recovered by both. Crs, Eliæ. 844 


3. Where the Hr ſband ſhall have the artears incurred during 
the coverture. 1 Nos Abr. 345. Letter H. pl. 4. and by ile 
ſtatute for the arrears of the rent incurred before the coveriute, 
which at common law he could not z ſo. of tenant in dower oſi 
rent. Fig. Nat, Brew. 121. 14 H. 6. 26. 26 Ed. 3-64 

Co 51. ; 
: 4. Where Huſband ſhall hot have a bond made to his wilt 
without taking out adminiſtration to the Wife, becauſe it is 
Cheſe in Adlian. Co. Lit, 120. 

6 Where 
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5, Where the huſband's executor, and not the wife, ſhall 
hve the action againſt a receiver; becauſe this was a chattel, 
and a duty _ in the huſband by the receipt. 1 Roll's Abr. 350. 
eiter D. pl. 6. 
| 6. Whare the wife ſhall have the reſidue of a rent, and alſo the 
rears in a writ of anuuity, becauſe they participate of ihe va- 
ure of the principal, and the executor ot the huſban d ſhall not 
have the arrears. Ibid. pl. 8. 

7. Where the huſband ſhall have an action of debt for the ar- | 
rears of an annuity, becauſe it is more than a bare choſe ination, | 
but not for a bare choſe in action before the cover ture, and why. | 
Fitz. Nat. Brev. 121. 39 H. 6. 26. | 

$. Where the wife ſhall have an action for the artcars during 4 
the corerture. I Roll's Abr. 350. Letter D. pl. 4. | 

9. Where ſhe, and not the executors of the haſband, ſhall have p# 255 
an action for the arrears incurred during the coverture. Ibid. Pl. [ 75] 


10. If a Woman lets lands at will, rendering rent and marries 
and rent is in arrear, they may join in this action. 5 Co. 10. 

11. The huſband alone may bring an action tor rent, becauſe. 
grounded upon the duty, and not upon the nature of their eſtate; 
and there is no difference where huſband and wife are joint leſſors, | 
nor where they were joint purchaſers. Nooth v. Wiard. 2 Bulſt. | 
233, 234. But queere, whether the action may not be brought by | 
the huſband and wife joint. 1 Bulſtr. 21. Litt. Rep. 13. Palm. 

207. 2 Bulſtr. 234. 1 Roll's Rep. 52. | 
12. Where it hath been ſaid that the wife muſt have joined if 
the term had continued. 2 Bulſtr. 234. 1 Roll's Rep. 52. 
13. The huſband and wife may join in an action cf debt for 
net ſetting ont tithes, if the huſband be ſeiſed or pofleſſed of 
the retory in 1ight of the wife, or in jointure with her. Moor 
34 Wentworth v. Criſpe. W. Jones 325. Cro. Eliz. 608, 
13. . 

14. Where a bond was made to a feme ſole, and the marries 
anch dies, and J. S. takes out adminiſtration, it is 10 plea to ſay, 
that he was married; and that the debi became duc to the huſband. 
dules 104. Cowley v. Lockton. 

15. Where the obligor makes a feme executrix, and dies, the 
adminiſttation of the wiſe muſt not bring the action without ta- 
king out adminiſtration de bonis non of the teſtator. Stiles 225. 
[ty v. Anderton. | 

1h, Where J. S. made his wife executrix, and died, and J. D. 
lebton to him married the wife, and J. D. made his executor, 
and died; and a creditor of J. S. ſued the wife as cxecutrix: it 
nas held that the ite might have an action againſt the executor 
ol her huſband. 1 Leon. 320. Croſſman v. Read. 

Vox. II. 2 Againſt 
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Againſt Huſband and Wife. 


1. An action of debt for rent, _ a leaſe for years made to 
Baron and feme ought to be brought againft both. 1 Roll's Abr. 
348. Pl. 1. Letter X, but it had been doubted in 2 Hen. 4. 19. b 

2. But 43 Ed. 3. 11. is, that it lies againſt both, becauſe it is 
for the benefit of the feme. Thid. Pl. 2, ſed Quzere. 

3. the fame law where it is brought upon a leaſe for life mad: 
tethem, the action ſhall be brought againſt both. Ibid, Pl. z. 

4. If baron and feme accept a finerendering rent; if the agrees 
to the eftate after the death of the baron, Re ſhall be charged 
wich the rent. 1 Roll's Abr. 349. Letter Z. Pl. 1. 

5. If leaſe for years be made to baron and ſeme, rendering rent 
after the death of the baron; if the feme agrees to the leaſe, debt 
lies againſt her for all the arrea rages incurred in the life of the 
baron. Tbid- Pl. 2. 

6. If a feme ſole binds herſelf in an obligation, and takes huf. 
band, the baron ſhall be charged for this during her life. 1 Roll 
Abr. 351. Letter F.PL 1. | 

1. It a feme be indebted to another, and takes huſband anddie;, 
the baron ſhall not be charged in debt for this after the death of 


the feme becauſe this was but a choſe in action. 1 Roll's Abr. 


51. PL 2. c | 
: 8. If afeme leſſee for life, rendering rent, take huſband and dies 
the baron ſhall be charged in an action of debt for the rent in- 
curred during the coverture, becauſc he took the profits out of 
which the rent ought to iſſue. 1 Roll's Abr. 38 1. Letter G. Pl. 


1. Ray. 6. 
[P* 2671 9 *IfA. takes B. an executrix to wife, againſt whom an action 


of debt is afterwards brought as executors, and judgment given 
againſt them to recover de bonis teftatoris, and thereupon a fien 


faclias iſſues to levy the debt and damages; and the ſheriff chere. 


upon returns a devaſtavit, and after the teme dies; whether exc- 
cution upon this judgment may be ſued againſt the baron, there 
not bein i dg, upon the return of the devaſtavit to ft. 
cover de Von propriis. 9 Car. B. R. between Trotman and James 
Tr. q. Rol. 713. 1 Roll's Abt. 351. Pl. s. 

10. If there be a judgment in debt agaĩnſt a feme ſole, and {be 


marries and dies, the baron ſhall not be charged therewith, fo 


he is not liable to her debts before coverture, unleſs recovered i 


her lifetime. Letter G. Pl. 2. 


11. But where a judgment in debt npon a bond againſt a ſemi 
ſole, and the marries, and after upon a ſecond ſeire facias again 
the baron and feme, and nihils returned, judgment is thereup0 


had againſt the baron and feme, and ſo it reſts for a year "_ 
ar; 
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day; and then the wife dies, a ſcire facias will lie againſt the 
baron, to ſhew cauſe why execution ſhould not go againſt him 
upon the firſt judgment, for the award of execution was abſo- 
lute againſt the baron and feme ; and ſo it became his debt; 
whereas before it was only the debt of the wife. Hill. 3 Jac. be- 
tween Obrian and Ram. 1 Roll's Abr. 351. Pl. 7. and 3 Mod. 
186, & adjudged upon a writ of error upon a judgment in Ire- 
land, and that judgment affirmed accordingly. 

12. An action of debt for rent was brought againſt the huſ- 
band upon a leaſe made to the wife dum ſola, and the term ex- 
pired and the wife died; and it was adjudged, that the act'on 
rees will lie againſtthe huſband, in reſpect of his receiving the profits, 
ved and a ſhall be chargeable ; and not like the caſe of a bond 

entered into by the wife before marriage, and not ſued for till 
ent, after her death. 1 Lev. 25. Vane v. Minſhall. Raym. 6 reported 
lebt by the name of Paine v. Minſhall. 
the 13. Where an action was held to lie againſt huſhand and wife 
ſuggeſting a devaſtavit. Lut, 671. Baron & al' v. Barkley. 


huſ- 
olle Where by the Heir. 
dies, 1. The executor and not the heir ſhall have an action ſor a 


h of Lebt due to his anceſtor. Fitz. New Natura Brev. 277. 
Abr, 2, Nor ſhall the heir have an action of debt, living the execu- 
tors, tho the obligor is bound to the obligee and his heirs ; nor 

| dies, BW wall he have detinue for a deed bailed by his father. 
t in. 3. But it is ſaid, that if che ordinary does not grant admini- 
ut : ſtration, the heir may have an action of debt. 19 H 6. 4. 48 Ed. 
J, Lb 3.12. 

a 4. Where the grantee ſhall have an action of debt for the pe- 
action valty, and his heir after his death; becauſe it is an inheritance, 
given WW and may continue. Fitz. New Natura Brev. 276. 


a fien 5. Where the heir or cxecutor ſhall have an action for rent. 
there- WW Cro. Elis. 575. Pilkington v. Dalton, 

rer 5 

A Where againſt the Heir. 


1. This action will lie againſt an heir upon aſpecialty made 
by his anceſtor, whereby the anceſtor bound his heirs by name; 
otherwiſe not, nor unleſs he hath lands in fee ſimple from the 
anceſtor. Fitz, New Natura Brev. 277. 

2. Seea ſpecial ; dgment againſt the heir on a nil dicit. Dyer 
344, and 5 it ves agaiuſt the executors of the heir, if the el- 


th, for 


ered ia 


oy deft lon enters aſter the death of the father, and dies, an action of 
ap | E the younger ſon as heir to the father. Dyer 365. [P* 2771 
"I ee Fitz. New Natura Brev. 277. the Lord Hale's notes in the 


largin. 


3- A. ſeiſed of one acre at common law, and three acres in 
elkind, obliges himſelf = his heirs by bond to B. and 
| 2 


dies, 


day! 
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dies, having three ſons, C. D. and E. E. aliens his purpany, 
B. brings an action of debt againſt C. and D. and pending the 
writ repurchaſes : If the eldeſt ſon had not aſſets at common 
law, it ſeems of neceſlity that the writ ought to be againſt all 
of them. 11 H. 7. 12. 38 H. 6. 22. and fo of a wachee, fo 
they are in eodem gradu : If the elder took by diſcent at com. 
mon law, it ſeems that he ſhall be charged ſole; Quære di hie, 
for thereby his purparty in gavelkind would be alſo liable; and 
therefore adjudged 11 E. 3. Det. 27. contra; but where he has 
aſſets at common law, ee 38 E. 3. 22. it ſeems there may be 
one action againſt them, and ſeveral counts, viz. againſt E. a; 
heir general, and againſt C. and D. as heirs by gavelkind ; for 
if he does not count ſeverally, he ſhall not have execution but 
of the lands in gavelkind; Quære 11 E. 3 Det. 7. and ſo in 
caſe of Voucher 4 E. 3. 55. per Will: the writ ought to be 
againſt C. D. and E. though E. has nothing; but If C. had 
aſſets at common law, and D. and E. nothing, it ſhould be 
brought againſt C. alone; but if the writ had been againſt all, 
ſeeing E. had nothing, the whole ſhould have hos ae On 
the others. II E. 3.7. 6 E. 3.50. Although the heir aliens 
and re- purchaſes before, or pending the writ, he is yet liable. 
26 Hen. 8. 1. 27 E. 3.82. 10 E. 3. 15. Adjudged 19 H.6. 
48 E. 3. 32. 40 E. 3. 10. if the writ were brought againſt the 
elder ſon only, and pending that the land in gavelkind had de- 
ſcended to him and : other, the writ ſhould abate, per Shar. 
11 E. z. Debt 7. See 11 H. 7. 12. if A. ſeiſed of land on the 
part of his father, binds himſelf, and dies without iſſue, feve- 
ral actions may be brought againſt the ſeveral heirs, but only 
one execution: Quzere, and note, it ſeems that by the repur- 
chaſe he ſhall abate the writ againſt the elder only. Dyer 230 
and 204. Debt was againſt three heirs in gavelkind, they were 
outlawed, and two purchaſe a charter of pardon, they ſhall not 
plead nonage of the third becauſe he is out of court, but mull 
anſwer alone. Dyer 224. See where the heir ſhall have debt 
on an obligation to his anceſtor. 49 Aff. 4. See debt by tt 
heir on- an obligation made to his father and his heirs. The 
defendant pleads a releaſe by the father's executors, but wi 
forced to anſwer to the deed of his father. 14 E. z. See 19 Hen. 
6. 41. a difference between debt and detinue by the heir. Nie 
14 E. 3. Det. 135, 130, 140. Fitz. New Natura Brev. 278. 
Lord Hale's notes in the margin. 2 i 
4. In ſome caſes the heir of the grantor ſhall be chargeable, 
though the grantor himſelf was not: as if A. grants an annun/ 
to B. for years, to have and to hold to the grantee and hi 
heirs, after the death of A. the grantor, and grants for himſe:: 
and his heirs for the payment thereof; there although A. hin- 
ſelf never can be charged upon that grant, inaſmuch a 
is not to be paid till after his death-; yet as he hath bound him- 
ſelf and his * his heir ſhall be charged if he hath aſſcis:““ 


We 


Or w 
thoſe 
6. 
an e! 
ward 
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well as where a man binds himſelf, and his heirs, to pay money 
after his death. 

5. But if a man grants an annuity, and charges only the heir 
with the payment, this is a void grant. 2 Roll's Abr. fol. 70. 
Letter A. pl. 1, 2. Hob. 174. 

6. A man makes a feoffment of a manor, &c. excepting and 
ſerving Blackacre and Whiteacre to himſelf for lite, kabendum 
except before excepted, to the uſe of A. in tail: it is held, that 
here was no limitation of the uſe of the two acres, but they 
reſulted and deſcended to the heir, and are aſſets, whereby he 
is liable to the bond of A. his anceſtor. Wilſon v. Armorer. 
1 Lev. 287. 

oþ Where the heir ſhall be bound by the bond of his anceſtor; 
and ſee a difference where the condition contains a duty veſted 
in wa and where it is to do a collateral act. Ray. 415, 
Joyner v. Viner. 

$. Where the heir ſhall he liable, as if it were his own debt 
pon riens per diſcenſum, being pleaded by him. 3 Leon. 64. 
Hind v, Lyon. 


By Executors or Adminiſtrators. 


1. The executors of a lord of a manor may have an action of 
debt for relief; but quzere if the lord can. Dal. 17. 

2. An aQtion of debt may be brought either againſt the heir 
of a debtor, or againſt his executor, at the election of the cre- 
ditor. 1 And. 7. 

3. An executor recovered in an action of debt, and died in- 

teſtate, the ordinary commits the adminiſtration de bonis non, the 
adminiſtrator ſhall not have a /cire facias upon the judgment, 
but a new writ in an action of debt, as adminiſtrator to the 
firſt teſtator, who is now dead inteſtate : but if adminiſtration 
of both be committed to any perſon, quzere if a ſcire facias 
lies, Moor 4. Levet v. Lewknor. 
4. An action of debt was brought by executors: the plain- 
vits declare, that their teſlator was ſeiſed for another's le of 
tithes, and demiſed them to the defendant for years, rendering 
rent; and for four hundred pounds in arrear they brought au 
action: the opinion of the court is ſaid to be, that the execi- 
tors ſhall not have this rent, becauſe it appercains to the rever- 
hon, Raym, 18. Tippin v. Grover. 

5 Where an action is brought by executors, all of them, 
although ſome are within age, ought to be named in the bil 
57 writ; and thoſe that are of age, may make an attorney tor 
itoſe that are under age. 2 Saund. 213. : 

6. Where an adminiſtrator obtains judgment, and ſues out 
in execution for a debt or duty due to the inteitate; and after- 
vards adminiſtration is repealed, the defeudant ſhall be dif- 


charged 
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charged as apainſt ſuch adminiſtration, and be liable to the ney 


adminiſtrator in a new action. 2 Saund. 149, 150. 

7. A leaſe was made for lite, and afterwards for ninety-nine 
years, after the death of the leſſee for life, if the leflee for 
years thould ſo long live; and if he died within the term, the 
leſſor granted that — lands ſhould remain to his executors and 
aſſigns for twenty-one years, after the death of the ſurvivor of 
both the leſſees; the leſſee for ninety-nine years aſſigned the 
leaſe for twenty-one years, rendering rent, and died inteſtate, 
having ſurvived the leflee for life; 20 his adminiſtrator brought 
an action of debt againſt aſſignee or leſſee of the term of 
twenty-one years for the rent; and it was adjudged that the 
action did not lie, becauſe the executors and Ny e came to the 


lands by way of ee and it never was in che inteſtate him- 


[P? 279] 


ſelf to giant or diſpoſe of, and there is no executor or aſſignee 
to take; for if a leaſe be made to ſuch a perſon as J. S. ſhall 
appoint, that is void for the incertainty of the perſon of the 
leflee ; but otherwiſe it is if a leaſe be made to 1 8. for ſo 
many years as another ſhall name, and an adminiſtrator cannot 
take a thing limited in purchaſe io an executor. Moor 666. 
Spark v. Spark. 

8. This caſe is reported in Cro. Eliz. 666. and there it 1s 
ſaid, that it was adjudged by all the juſtices of the common 
pleas, that this term was veſted in the leflee, and that his admi- 
niſtrator ſhould have it, and it would be aſſets, and that it would 

o to his executors or adminiſtrators as aſſignees in law, and as 
a thing which came to them ſrom the teitator, and not as a pur: 
chaſe from themſelves : for juſtice Walmſley ſaid, that if theſe 
two terms had been in two clautes, there is no doubt but that it 
would have veſtcd in the leſſee; as it it had been kabendum tor 
eighty years, if he live 10 long, and for forty years after his 
*geceale to his executors ; but it is here deviſed to the leſſce tor 
eighty years, if he live ſo long, remainder to his executors for 
forty years; yet notwithRanding it is all one, and the executor 
{hall have it as executor, and it ſhall be aſſets. 

9. This caſe in Moor, which is there reported in 44 & 4z 
Eliz. is reported in 1 Cro. 840. Hill. 43 Eliz. Roll. $03. and 
no reſolution given; but the court then agreed, that this tem 
for forty years did not veſt in the leſſee, but in the executor 9 
purchaſe; this caſe is likewite reported in Yelv. 9. 1 Koll. (03, 
916. upon a ſpecial verdict in tjectment. 

10. If a tenant for life makes a leaſe for years, if the tena? 
for life ſhall 1o long live, and the rent is reſerved annually, but 
to be paid quarterly at four leaſts, or within thirteen weeks alter 
every of the {aid feaſts; and the tenant ſor life dies aiter cn 
of the {aid ſeaſts, and before the thirteen weeks expire, whe- 
ther the rent be due at the feaſt, or not till thirteen weeks alle! 
Quere 2 Cro. 309. — 
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11. And if the anceſtor makes ſuch a leaſe, and dies after 
Michaelmas, and before the end of the thirteen weeks, wactaer 
the rent ſhall go to the heir or to the executor; and if the leſſor 
doth releaſe all actions and demands after Michaelmas, and be- 
ſore the thirteen weeks expire, whether the rent be releaſed. 
See the caſe above, and 10 Co. 128. b. 3 Cro, 575. Cro. Jac, 
288, 233. Co. Litt. 262. 

12. That an adminiſtrator may have an action of debt for an 
eſcape, in the life of the inteſtate. Stiles 32. Boomer v. Payte. 

13. Where money is awarded, and not puid to his executor, 
yet it ſhall go to them, and they may have the action, 2 Ven, 
249. Dawney v. Veley. 

14. Where a deed is to pay an apprentice ſo much when he is 
out of his time, and he dies.within the time, the executor can- 
not ſue upon the bond. Godb. 153. Fl. 199. 

15. If twenty pounds is conditioned to be paid, and there is 
no mention to whom, the executors may bring the action, and 
ſo he might if it had been to pay the money to the obligee's aſ- 
ſignee. 1 Bro. 77. Peace v. Stilman. 

16. That an action of debt lieth for an execntor for not ſet- 
ting out tithes. 2. Keb. 502. Moreton v. Hopkins. 

17. A rent was granted to the huſband and wiſe for their 
lives, and the rent came in arrear, and the huſband died, and 
afterwards more rent was in arrear; then the wife died inteſtate : 
It was held, that the action might be brought by her adminiſ- 
trator for the arrears due in the life-time of the huſband and at- 
ter, becauſe the arrears ſurvived to the wife, as well as the rent 
tlelt. Cro. Eliz. 791. Temple v. Temple. 

Where againſt Executors or Adminiſtrators. 

1. An action of debt for rent reſerved upon a leaſe to the in- 
teſtate incurred after his death; the adminiſtrator pleaded, con- 
feſling the leaſe, the death of the inteſtate, and that adminiſtra- 
tion was granted to her; but that before the rent became due 
the aſſigned over the leaſe, that the plaintiff had notice of the al- 
ligament before the action brought, and no mention of auy ac- 
ceptance; the court held againſt the reſolution in Overton an 
Sydall's caſe, Cro. Eliz. 555. and Marwood v. Turpin, Cro. Eliz. 
715. That the privity of contract of the teſtator is not deter- 
mined by his death, but that his executor ſhall be charged with 
all his contracts ſo long as he hath aſſets; an therefore ſuch ex- 
«cutor ſhall not diſcharge himſeif by making an affignment, but 
tall till be liable for the rent that ſhall incur after the aſſign- 
ment ofthis intereft in the detinet, ſo long as he hath aſſets. 3 
Mod. 326. Coghill v. Freelove. 

2. And it lies upon a leaſe expired in the teſtator's life-time, 
and it is to be 0 before a bond, becauſe it favours of the 

realty, 
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realty, and the determination of the leaſe made no alteration in 
the contract. 4 Mod. 44. Newport v. Godfrey. 

3. In a ſpecial verdict the caſe was, viz. A. being tenant in 
fee of lands, demiſed the ſame to B. for ſeven years; B. 1ede. 
miſes the ſame lands to A. for the ſaid term of ſeven years, re. 
ſerving twenty pounds rent per annum: A. dies, his wife enters 
as guardian to the heir of A. her ſon, and receives the profits; 
B. brings debt againſt her as executrix de ſon tort in the debet 
and detinet; and whether this action would lie, or not, was the 
queſtion. Serjeant Pemberton did not doubt but that debt 
would lie upon the contract, where the whole term was aſſigned, 
and that there may be an executor de ſon tort of a term; but he 
ſaid, that which was the principal point in the cafe, was not flir- 
red: The queſtion was, Whether an action of debt will lie a- 
gainſt the deſendant as executor de ſon tort, where theie is no 
term at all; for *tis plain there was none in being in this caſe, 
becauſe when the leffee redemiſed his whole term to the leſſor, 
that was a ſurrender in law, and as fully as if it had been actu- 
ally ſurrendered; and chereſore this is quite different from the 
caſe where leflee for years makes an aſſignment of his whole term 
to a ſtranger, debt will lie upon the contract there, becauſe an 
intereſt paſſes to him in reverſion; and as to this purpoſe, a tem 
is in eſſe by the contract of the parties; and ſo it would here a- 
gainſt the firſt leſſor, who was leſſee upon the redemiſe; but now 
becauſe of the ſurrender the heir 1s entitled to enter, and themo- 


ther who 1s the defendant, enters in his right as guardian, which 


the may lawfully do. 

4. If therefore debt only lies upon the contract of the teſtator, 
as in truth it doth where the . wir term 1s gone, the plaintiff 
cannot charge any one as ex<cutor de ſon tort in the debet and 
detinet. 2 Mod. 174. Lloyd v. Langtord. 

5. Where payment by an executor hath been adjudged a de- 
vaſtavit, ſo as to make him chargeable. Moor 752. 

6. Where the executors gave a bond for money, which the teſ⸗ 
tator was bound by his bond to pay; it was held that the exccu- 
tor might retain ſo much in his hands, as if he had actually paid 
the money. Moor 260. Stamp v. Hutchins. 

7. When executors and adminiftrators ſhall be chargeable out 
of their own goods by reaſon of a plea found againſt them— 


Moor 69. 

8. What hath been conſtrued aſſets in the hands of an admi- 
niſtrator. Moor 236. Crofiman v. Read. 

9. Where the action was held to lie againſt an executor upon 
the ſtatute of miniſters for the filths. Raym. 57. Hole v. Brad- 
ford. 

10. Where a bond is made by the teſtator to A. and B. in trul! 
for C. for the payment of three thouſand pounds to C. and C. is 
made executor to the teſtator; whether ſhe can retain r 6 

and; 
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h money, and plead it, and that ſhe hath not aſſets 
_ _ 483. Roſkelle v. Godolphin. 


hat ſhall be intended by the words in an inquiſition 

$0 = ſheriff, that the executors have ſold and diſpoſed 
ofthe goods and chattels of the teſtator. 2 Saund. 403. 

12. If it be found that the executors have ſold, &c. they ſhall 


he charged of their own proper goods, though there be no devaſ- 
tavit. 2 Saund. 403. 


13. Where it was adjudged that an action would not lie a- 


ginſt an adminiſtrator upon a ſimple contract of the inteſtate. 
Cro. Eliz. 121. Hewſon v. Webb. 


leere. Stiles 139. Hodges v. Jane. a 
15. An action will lie for an executor againſt an executor, 


ſuggeſting a devaſtavit in the life of the plaintiff's teſtator. 6 
Mod. 125. Berwick v. Andrews. 


16. Whether an action of debt will lie againſt an adminiftra- 
tor on an award. Cro. Eliz. 600. Boyer v. Garland. 

17. The like againft an executor. Hampton v. Boyer. Cro. 
Eliz. 557. | ; 

10. Where the action was held to lie for an executor againſt 


an executor of an heir, who was to pay a relief. Cro. Eliz. 833. 
Lord St. John v. ys 


19. An adminiſtrator of a rightful executor ſhall be liable toa 
devaſtavit, 3. Mod. 114. 


20. An adminiſtrator may be ſued pendente lite of the legality 
of the will. 2 Show. 69. Impe v. Pit. 


21. Whether a feme executrix is chargeable by a waſte by 
huſband and wife. 3 Keb. 602. Hony v. Daniel. 


As to the power of Executors and Adminiſtrato 
lating to this action. 


1. An executor of his own wrong may retain goods to ſatisfy 


himſelf. Cro. Eliz. 630. and where an executor may retain. 
1 Leon. 111. 


rs re. 


2. dee whether an adminiſtrator may retain aſſets to pay the 
inteſtate's bond, in which the adminiſtrator 


was an obligor,— 
t Godb. 149. Pl. 194. 
3. 1t an executor releaſes a debt, he cannot aſterwards re- 
rounce, 2 Brown. 58. Wickenden v. Thomas. 
1 


4. The authority of an adminiſtrator, during the minority of 
an infant, is not determined by the intant's arrival at his proper 


\n dee, to take upon him the adminiſtration, ſo as to diſcharge the 
d- delendant in an execution at the ſuit of the adminiſtrator out of 
: xecution, Godb, 104. PI. 122. | 

1: 


5- dee what ſhall be conſtrued the minority of an executor. 
: Brow. 247. Bromehead v. Rogers. 


6. An 
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6. An executor of an executor ſhall not be chargeable {4 
devaſtavit of the firſt executor. 3 Leon. 241. Tucke's caſe, 

7. If an executor hath goods of a teftator, and he with hi; 
own money pays the teſtator's debts, the property of the good 
ſo far are veſted in the executor. 2 Leon. 31. 

8. If one makes another executor, and a ſtranger takes the 

goods, but does no act which concerns the office of an executg, 
as paying debts or ſuch like; the bare.meddling with the goods 
does not make him executor of his own wrong, but he is a tre. 
paſſer to him who is the righttul executor. 3 Leon. 57. 

9. Where it was ſaid that an executor cannot wave the term, 
Yelv. 103. Howſe v. Webſter. | 

10. Where it was adjudged an executor may not retain, : 
Mod. 51. | 

11. Anexecutorought to pay rent before bonds, tho! the leaſe 
be expired. 4 Mod. 44. Newport v. Godfrey. 

12. Whether the ordinary can revoke the adminiſtration. 1 
Keb. 12. Pierce v. Parks. 

13. The ordinary may appoint a curator of the perſonal eflate, 
but cannot make a guardian of the body or land; and a bond 
given by ſuch guardian is void. 3 Keb. 611. 


[P* 282] * Of Aﬀets. 
= 1. Upon a ſpecial verdi& in an act ion of debt the cafe vn 


That a woman executrix married the teſtator's debtor, and the 
huſband died, and an action was brought againſt the vom 
who pleaded plene adminiſtravit; and the os was, whether 
the debt due to her as executrix was aſſets: And it was adjudy: 
ed that this debt was not aſſets, for by the marriage the ety 
which the executrix had in another's right, was uot extinguili 
ed but ſufpended; and the action was revived againſt the ente 
tors of the huſband. Cro. Eliz. 114. | 

2 Where an executor pleaded that he had nothing in his hard 
but certain goods diftrained and impounded, it was adjudgec 
aſſets to charge him. Cro. Eliz, 23. 

3. What was aſſets in the hands of the heir upon 7701s 5e 
fſeent pleaded. 2. Mod. 286. Brittain v. Charnock. 


— — 
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Other Caſes concerning Aſſets. 


Godh. 29. Pl. 39. Kitley's caſe. | 4 Leon. 82. Jermy's caſe 
Cro. Eliz. 4053. Wilcocks v. 2 Leon. 119. Gearing 5 © 

Watſon. 1 Leon. 224. Alexande " 
2 Cro. 55. Richardſon v. Dewell. Greſham. 
3 Cro. 101, Gilfil v. 3 Mod. 257. — 
4 Leon. 102. Keighley v. Keigh. | 2 Keb. 841. Lawrence . He 
1 Leon, 87. | verleigh. 


— — - — . — — — 
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Of a Devaſtavit. 


1. If an executor pays a debt due by bond or a ſtatute, which 
is but a pocket record before a judgment, 'tis a devaſtavit. 2 
Brow. 81. Bearblocke v. Read. 

2. Where the executor ſhall be chargeable d' bonis propriis, 
and what hath been conſtrued a devaſtavit. See Stiles 54. Eels 
v. Lambert. 3 Cro. 519. 3 Cro. 526. Mounſon v. Bourn. 
3. What hath been conſtrued not a devaſtavit. 2 Cro. 271. 
What hath been conſtrued a devaſtavit, in huſband and 
wife. 3 Cro. 603. and whether the huſband ſhall be chargeable, 
Kings v. Hilton & Ux. | 


5. In an action of debt againſt an executor, in debet and deti- 
net, upon a ſurmiſe of a devaſta vit, the defendant was held to 
ſpecial bail, and ſo ruled upon a motion. 1 Ven. 355. 

6. If an executor pays a debt upon a ſimple contract before a 
bond, of which he has no notice, 1t is no devaſtavit; and if the 
creditor, upon the fimple contract, recovers a judgment, the ex- 
ecutor may plead that judgment in bar: if an obligor enters in- 
to a recognizance, in the nature of a ſtatute, and judgment is 
had upon the bond, the executor may pay the money due upon 
the recognizance, having no notice of the judgment againſt the 
obligor, and it will be no devaſtavit. 3 Mod. 115. Harman v. 
Harman. f 
7. What ſhall be deemed a deva/iavit. 3 Keb. 691. 

8. If it be returned by a verdict, and found accordingly by the 
verdict, that the executor vendit, elongavit & in uſ/um proprium con- 
wertit, to the value of the debt, it is as well as it a devaſtavit had 
been returned and found; for if the executor does retain the teſ- 
tator's goods in ſpecie, ſo as the ſheriff cannot levy, he ſhall be 
charged de bonis f ropriis. 1 Saund. 307. 

9. Quare if the releaſing a bond by one executor, (an infant) 
upon payment to him of all that is due in enquiry, though not a 
bar, be yet a devaſlavit or not. 3 Cro. 490. 

10. If a pow executrix commits a devaſtavit, and then takes a 
nuſvand, tho“ no aſſet comes to the huſband, and he is charge- 
* * the devaſlavit of the wife before the coverture. 1 Roll's 

cp. 209. 

11. If a recovery is had againſt huſband and wife as executrix, 
te wife dies, an action of debt, ſuggeſting a devaſlavit in the 
4c 0i the wife, does not lie againſt the huſband, Lut. 674. 

12. Debt is brought againſt an adminiſtrator, he confeſſed 
goods in his hands to the value of the debt, but that his letters 
ot adminiſtration were lawfully revoked and committed to ano- 
ther, and lound by a verdict that the adminiſtration was revoked 
„Cin; if the ſheriff cannot levy the debt, he may return a 
vaſlavit. Yelv. 220, 

13. The 
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13. The party may have a /cireferi inguiri; and if the party ap- 

ar, he may traverſe the devaſtavit that was returned by the / de 
Meri, 3 Cro. 527. 

14. The plaintiff recovered againſt an executor, and upon 
the feri facias it was returned d evaſtavit, the plaintiff may take 


forth an elegit de bonis propriis. Mod. 299. Cr 
15. If A. takes goods of the teſtator before they come to the 
executor's hands, and agreed between the executor and A. that rev 
A. ſhall pay ſo much money, and A. does not pay the money, con 
this is a devaſtavit. Jones, Car. 2. 89. deb 
16. Debt upon a devaſtavit lies againſt executors, 1 Saund, by: 
216. not againſt the executor of an executor, Ven. 292. nor 
upon a devaſtavit without judgment. Ven. 315. 0 
17. If an executor pays a debt contracted by uſury, it is a in 
devaſtavit. Noy 129. | | 
18. The ſheriff may return a devaſtavit on the firſt f. fac. for 
Salk. 310. 


19. It judgment is had againſt an executor, and another 
action is brought, and he does not plead the judgment, and 
judgment is had on that action, and a devaſtavit returned, he 
cannot give in evidence the firſt judgment. Ibid. rend 

20. An executor may have an action of debt on a judgment ; 
on a devaſtavit by the teſtator. Salk. 314. 

21. So a ſire facias againſt an adminiſtrator on a devaſtarit 202 
by inteſtate, he may plead plene adminiſtravit. 2 Show. 585. 
men! 
Who are to join in this Acton. 207. 


1. Where three were bound in a bond by theſe words, Is: T 
bind ourſelves and every one f us jointly, the obligee brought an 
action of debt againſt one only; and it was held. that the action 
would not lie, for the word yomly made it a joint bond, an! 
x words (every of us) did not make it ſeparate, Moor 205 

2 
f hy What hath been conſtrued a joint-bond. 1 Brow. 221. 

Lut. 696. 2 Bulſt. 50. Hankinſon v. Sandilans. And when 
the action to be joint, and when not: W. Jones 203. Co. in th 
Eliz. 720. 3. 

. Where an obligatory bill ran thus ; That the defendant actio 
acknowledged to hawe rece ved four hundred pounds, lo be cg 
divided between A. and B. and the action was held to be wel 
brought by one alone. 1 Brow. 82. Whormwood v. Shaw; |! 
muſt be nnderftood for his reſpective moiety. 

4. Where a leſſee ſor thirty years makes a leaſe for twen' 
eight years, rendering rent, and afterwards deviſes the rent t 
three ſeveral perſons, to each an equal part; in this cafe leps 
rate actions will lie againſt the tenant for each of the devils 


Moor 549. 5. Whe!t 
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5. Where tenants in common ſhould join in an action of 
debt. 1 Brow. 78. Brook v. Smith. 3 Mod. 109. 

6. Who are to join in this action. 2 Cro. 191. Foxall v. 
Corderoy. Z | : 

+1, Who may bring the action for not ſetting out tithes. 3 (P“ 284) 
Cro. 38. Banniſter's caſe. 

8. Where that che lord Rich was tenant in tail of part of the 
reverſion, and tenant in fee-ſimple of the other part; and the 
counſel would have it, that he ought to have two actions of 
debt for rent, becauſe he hath two reverſions; but it was reſolved 
by all the court, that if a man have a reverſion of part in fee- 
ſimple, and of the other part in tail, and makes a leaſe for 
jears, rendering rent, he thall have but one action, both being 
in the hands of one; but otherwiſe it had been if the reverſion 
had been in ſeveral hands, they ſhould not join in debt: And 
{or that Fenner put this caſe: two coparceners are of a reverſion, 
and they make partition, now the rent is apportioned, and they 
ſhall ſever in debet; but if one dies without iflve, and the part 
deſcends to the other parcener, now he thall have but one attion 
of debt again: and ſo it is if A. makes a leaſe of two acres, 
rendering rent, and after grants the reverſion of one acre to 
. S. and of the other acre to J. N. now they ſhall ſever in 
debt ſor this rent; but if J. S. and J. N. grant their reverſion 
again to the firſt leſſor, he ſhall have but one action of debt; 
and ſo the exception diſallowed by all the court, and the judg- 


ment given for the plaintiff according to the verdict. 2 Brown, 
207. 


Thirdly, Where the Action is well bought, and 


where not. 


1. Where this action is brought upon a ſpecialty for leſs than 
the whole ſum, it muſt be ſhewn how the other was diſcharged. 
3 Mod. 41. Marſh v. Cutler. 

2. An action of debt upon a penal law ought to be brought 
10. in the proper county. 4 Mod. 158. 
z. It a man brings an action of debt upon a judgment, the 


lant action muſt be laid in the ſame county where the firſt action 
ally was laid in. Yelv. 218. Quare de hic. | 
well 4. In what county an action ſhall be brought upon a recog- 


nizance enrolled at Weſtminſter. Moor 883. ' Hall v. Wing- 
teild, Cro. Eliz. 682. Wilford's caſe. 

5. An action of debt brought by the aſſignes of the reverſion 
ent is local, and onght to be brought in the county where 
the lands lie, and not clſewhere ; for ſuch action is maintain- 
able by reaſon of the privity of eſtate only. 1 Saund. 238. 
Cro. Eliz. 636. Buſkin v. Edmunds. 


6. Where 
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6. Where an action of debt upon the ſtatute of che 31 H. 
8. cap. 9. againſt embracery, was held not to be brought in the 
proper county. Cro. Eliz. 735. Pomfrett v. Brownſa fl 

7. In what county the action is to be brought for rent. W 
Jones 43. Trakearne v. Cleabrooke. 

8. If an action be brought in Middleſex upon a bond dated 
at London, it is ill; but if there be no place mentioned where 
the bond is dated, it may be alledged to be made at any place, 

9. If one is indebted by bond, or other ſpecialty, that is z 
debt where the ſpecialty is; but if it were upon a ſimple con- 
tract, it follows the perſon of the debtor. 1 Cro. 472. 

10. If an action of debt be brought upon a judgment, and 
a writ of error be brought upon that judgment, yet the plain 
tiff may proceed in his action of debt. Ben. 20. 2 Keb. 450 

11. Whether the action to be brought, pending a writ of 
. error. 2 Ven. 261. Biddulph v. Daſhwood. 

12. Where the action is to be brought for payment of money 
at ſeveral days. 1 Leon. 208. Jenk.-Cent. Caſes 335. 

*13. Where money was to be — at fifteen days after the 
plaintiff's return, &c. he proving his being there, the court were 
divided whether the proof ought to be precedent or ſubſequent 
5 a proper foundation for the action. 1 Brow. 65. Sturges », 

can. 

14. Whether the action for not ſetting out tithes proper) 
brought. 2 Cro. 68. Champernoon v. fl, 

15. An action was brought for an annuity, payable at Lach. 
day, or within twenty days after; the original being ſued out 
within the twenty days, it was held an apparent fault, inaſmuch 
as the action appeared to be brought before the cauſe of adtion 
accrued. Cro. Elis. 765. Blunden's Caſe. 

16. If A. B. debtor to C. D. upon a fimple contract, dies 
and before his death is a bankrupt, the aſſignee, under the 
commiſhon, muſt bring an action upon the caſe, and not cet 
againſt the executor. W. Jones 223. Morgan v. Greene. 


17. Where a proviſo, in articles, to pay money out of p- it lus 
fits was. conſtrued a covenant, upon which the party might 
bring an action of debt. 1 Keb. 842. Clapham v. Moyle. | 
18. Whether an action of debt lieth for rent payable within 
the juriſdiction, when the lands lay out of the juriſdiction d 
an inferior court. 1 Keb. 528, 555. Drake v. Beer. 1. In 
19. Where it is ſaid an action of debt is the proper remet 0 
the intereſt in the lands is determined. 1 Keb. 72. Robiw * r 
v. Warwick. Wo 
20. Whether an aRion of debt lieh upon a judgment aft ed: 
ods levied by an elegit for part of the debt. 1 Keb. 4% C 3 
Glaſcock v. Morgan. Tex 


21. Whew 
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21. Whether an action of debt may be brought upon arti- 
cles to pay money for hops to be delivered. 2 Keb. 225. Birch 
v. Weaver. ö . 

22. That an action of debt lieth for a rent-ſeck. 1 Keb. 42. 
Coxe v. Warwick. 

23. Whether the action may be brought upon a covenant to 
ſtand ſeiſec, where there appears no conſideration to raiſe an 
intereſt in the covenantee. 1 Keb. 34. Lady Dacres v. Hazell. 

24. Whether an action of debt may be brought upon a bond 
to perform covenants in a void indenture ; but held that it lies 
where it is only for want of intereſt in the grantor. 1 Keb. 

130. Cavenhurſt v. Cavenhurſt. 

25. Whether the action to be brought againſt one or ſeveral. 
Cro. Eliz. 422. Sower v. Bradfeild. 

26. That it lieth upon an account. 1 Leon. 219. Gawton 
v. Dacers. | 


7 27. Where it lieth not after acceptance of the rent. 1 Keb. 
330. Perkin v. Underwood. 
he 28. An action was brought by A. to whom the rent was re- 


ſerved on a leaſe, and held good, though the demiſe was made 
by A. and B, 2 Keb. 314. Wright v. Augur. 


TY, 

Where the Party may have an Election to bring 

5 this Aion, or take another Remedy. 

out 

mch 

Wi 1. Where a bond was made with a power for the obligee to 
levy the money; it was held, that the obligee might bring an 

dies, action, or levy the money at his election. 3 Leon. 223. 

« the 2. Where the plaintiff may have an action of debt or account 

den, his election. Cro. Eliz. 644. Earl of Lincoln v. Topcliffe. 

8 3. Where the party may have an action of debt or covenant 

2 lus election. Cro. Eliz. 737. 

micht | 


*Fourthly, Of the Proceſs in Debt. (S 286) 


on 0 . a 

. In debt, if it be demanded by original, the proceſs is ſummons, 
eh achment, and diſtreſs; and for default of ſufficiency, upon a 
lobi Ml returned, proceſs to the outlawry ; if the ſummons or at- 


achment be returned, an effoin lies; and wager of law lies, if the 
bunt he upon a ſimple contract; and if the parties be living, which 
hike thecontrat or debt againſt an heir, the writ ſhall be brought 
che debet; but when it is bronght againſt an executor or 
iminifttator, or of chattels, it ſhall be in the detine! tantum : 
The 
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The judgment in debt, where the demand is in the debet and 2. 
net, is to recover the debt, damages, and coſts of ſuit, and the 
defendant in Miſericordia; but if the defendant denies his dee 
then a capias for his fine iſſued out before the ſtatute of g W.; 
and if the original be in the detinet for a chattel, then the jud 
ment is to recover the thing in demand, or the value thereof, 20d 
coſts and damages; and the proceſs of execution is a diſtreſs tg 
deliver the chattels, or the value and damages: and if the cauſe 
of action be againſt executors or adminiſtrators, the judgment 
is to recover the debt and damages of the teſtator's goods, if the 
executor hath ſo much in his hands; and if he hath not, ther 
the damages of the executor's or adminiſtrator's proper goods; 
and if the ſheriff upon a „ire facias return a dævaſtavit, then 1 
feri facias or elegit may be ſued out to levy the debt and dams 
ges of the executor's or adminiſtrator's proper goods; and if the 
executor pleads that he never was executor, and it is fcund x 
gainſt him, that he had adminiſtered but one penny, the jude- 
ment ſhall be to recover the debt and damages of the exccutc'; 
own goods ; and in debt brought upon a record, the execution 
ſhall be brought where the record remains. 1 Bro. 50. 

2. A. and B leſſees for years by the demiſe of C. rendering rent 
A. aſſigns over his part to E. B. the other leſſee makes his will 
and makes T. his executor, and dies, rent is in arrear after the 
aſſignment, and after the death of B. the other leſſee; and fn 
this rent an action was brought againſt E. the aſſignee, and J. 
the executor of the other leflee in the debet and detinet, and thy 
it was urged that here the defendants have divided poſſeſſicn 
and divided intereſt, and therefore they ought to have been ſer 
rally charged; yet the eourt were clear that the action was ue 
brought in this manner: for ſeverance of the land will not matt 
a ſeverance of the plaintiff's action, and the action is al 
grounded upon the demiſe, which continues one and the fing 
notwithſtanding any alterations made by the tenants. 2 Bul 
211. the bailiffs of Ipſwich againſt Martin & al. 

3 If an action be brought by an executor upon a tort or c 
tract done or made with himſelf, the action muſt be brought! 
the debet and detinet; but if it be upon a tort committed ande 
to the teſtator, or if his action is founded npon ſuchtor: ores 
tract, he muſt bring it in the detinet only. « | 

As an executor being a leſſee for years of a rectory | 
right of the teſtator, may have an action of debt upon the 29 
E. 6. for not ſetting out of tithes, and lay it in the 5:7 aud 
net; becauſe it is founded upon a wrong in his own tine 
that action is given by the Nis to the party grieved. 
Jac. 545, 546. 1 
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z. But if one, as executor, obtains a judgment in debt, and 
takes the defendant in execution, and the ſheriff ſuffers him to 
eſcape, &c. here, inaſmuch as the firſt ation was in the deins; 
ind this action for an eſcape being founded upon the ſame 
record, it ought to purſue it. Cro. liz, 326. See the caſe of. 
Reynell v. Langcafile to the ſame purpoſe, where all the judges 
oreed that the action ought to be in the detinet only. 


made to the teſtator, where the day of N incurred aſter 
death of the teſtator; yet the writ ſhall be in the detinet only, 
becauſe he brings the action as executor. 20 H. 6.5: b. 1 
Roll's Abr. 602. Letter P. pl. A.. 
7. So if A. binds himſelf to the teſtator to pay kim one 
hundred pounds, when ſuch a thing ſhall oy 70 if it happens 
after the death of the teſtator, yet the writ thall be in the dern 
only. Ibid. pl. 3. 20 H. 6. 6. b. | 3 
8. So generally where the action is of ſuch a nature chat the 
plaintiff ought to name himſelf executor, it ſhall be in the 
ainet only. 1 Roll's Abr. 602. Letter Q. pl. 1. n 
9. If an executor recovers a judgment in treſpaſs for goods 
taken out of his own poſſeſſion, there upon an action of debt 
upon that judgment, the writ ought to be in the debet and 
dtinet, for he need not name himſelf executor. Ibid. Ne 


d in 10. If a man 1s poſſeſſed for a term of years, makes an 
1 1.0 "nder-l eaſe, rendering rent; if an exeeutoy brings an action of 
d th) debt for rent incurred after the teſtator's death; the writ ſhall 
eu be in the detinet only. Ibid. pl. z | : 
"I 11, If a rent be granted to another for years, the executors 
15 wel res 


of the grantee, in an action of debt for the arrearages of this 

rent incurred after the death of the teſtator, ſhall lay it in the 

atinet only. 1 Roll's Abr. 602. Letter R. pl. 2. A BT 
12. If an executor recovers in an action of debt, due upon 


. Pod of the teſtator, the writ thall be in the detinet only. 
id. pl. 3. 43: of | | 


or * 13. And the reaſon it is ſo in the aforementioned caſes is, 
a becauſe it is founded upon the teſtator's contract; but if an 
I 


executor takes a bond for a debt due to the teſtator by contract, 
in an action of debt on this bond, the writ ſhall be debet and 
dllinet. 1 Roll's Abr. 602. Letter Q. pl. 5. 1 


dan, 14. So if the executor ſells the goods of the teſtator for a 
=_ ſum certain, in an action of debt for that ſum the writ ſhall be 
a in the debet and detinet. Ibid. pl. 4. 3 * 
75 15. If an executor having lands by extent upon a ſtatute 
red. 


made by the teſtator, and naming himſelf executor, by a leaſe 
as the ſame for three years, in an action of debt for the rent 
a p. muſt he in the debet and detinet; and the reaſon thereof 
4 the ſoregoing caſe is, becauſe the action is ſounded 

or I. Aa upon 


"+6. If an executor brings an action of debt upcb 4 bond (P* 287) 
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up! k th ' teftator's on contiact. Cro. Jac. 635. Holman v. 
Ee. 2 Hr ; 111201 8 , 7 . * | | . 111 74191 a 

I So in an account an executor recovers a debt due to 2 
teftator, ih an action of debt foi the 3 of. that account, 
the writ ſhall be in che die inet only; for though the action of 
accouht Is converted into an action of debt, yet it is for the 
Jame thing received in the life of the teſtator. 1 Roll's Abr. 


nn ' J 42 14195711 
GY Leiter R. pl. 1. 


(P* 288) 


"17. An actibn of debt was brought againſt the heir, who 
pleaded nothing by diſcent'; after a verdict for the plaintiff, it 
was moved in arreſt of judgment, that the action ought to be 
in the debet and deines; and it was held ill in. the detinet only. 
1 Lexa. Goodwin d. Newton ; where the court held it cured 
after ia verdict. x Lev. 224. Combers v. Mallon. 

18. Where an action 6f debt is brought againſt an executor, 
there the writ ſhall be in the delinet only. 1 Roll's Abr. 603, 
„„ Sage has here 8 

19. And if it be brought for rent, where part incurred in the 
time of the teſtätor, and part after his death, che executor 
£5? ha: charged in the Ainet for the whole. Allen 76. Stiles 
118. 2 3 . We 235 | 

20, Büt where he is charged in the detinet only, there he 
ſhall only anſwer out of the teſtator's eſtate. Allen 40. 
P | 

c n' an 2&iog of debt againſt the executor, for rent in- 
curred in the life of the teſtatèr, the writ ſhall be in the detne 


on]y.. 1 Roll. 603. Letter J. Pl. . 
. Tf au actién of debt be recovered againſt an executot 
of, che goods of the teſtafor, and the plaintiff brings an action 
af debe upon that judgment, there the writ ſhall be in the 
detinet only. Ibid. pl..2. . 5 

23. And it hath been Taid, that a writ in debt doth not Jie in 
the ebet and 'detinet againſt an executor upon a ſuggeſtion of a 
denaſlavit. Ibid. pl. 4; ſed Quare. And that it doth not lie 
nPan à judgment on a deve/tzmvit, whereby the executor 15 
Gaze ge Bonis fropriis. Carter 2. ae Reer 

24 If a man recovered, in an action of debt againſt an exe- 
cutor, and upon a fer? facias the ſheriff returns ulla bona, the 
plaintiff upon a ſuggeſtion of a deva/tavit could not have 4 
writ in the debt and delinet. Thid. pl. 5. 

25. But at this day Quere if it be law; for in the caſe cf 
Wheatley and Lane in 1 Saunders 216. it was there adjudged 
that an action of debt would lie in the Abet and detine!, upon 
a ſuggeſtion of a devaſlavit: But Saunders ſeems not to be 
NHatisfied with this reſolution, and concludes the report, the! 
the conveniences and inconveniences are not yet known ; and 


je 
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ſce an excellent argument of Pemberton againſt laying the action 
jn the debet and detinet in this caſe; with the ſeveral inconve- 
niences by him ſuggeſted thereto. | | 

26. It hath been held, that in an action of debt upon a bond 
of the teſtator, it will not lie in the debet and detinet on ſuch a 
ſuggeſtion of a devaſiavit. 1 Vent. 321. Ent. v. Withers. | 

27. If an executor obliges himſelf to pay a debt due by 
contract by the teſtator, in an action of debt upon this bond 
the writ muſt be in the debet and detinet ; becauſe the bond made 
it his own debt. 1 Roll's Abr. 663. Letter S. pl. 8. 

28. If an action of debt is brought upon a bond againſt the 
heir of the obligee, it ſhall be in the debet and detinet; not only 
becauſe he hath aſſets in his own right, but becauſe he is bound 
by expreſs words in the bond. 5 Co. 36. a. Cro. Eliz. 712, 
350. 2 Leon. 11. 2 Brownl. 204. | 

29. But if he be charged in the detinet only, tis good after a 
verdict. 1 Lev. 224. 1 Sid. 342. 

zo. Where a leſſee for twenty years lets the land for ten 
years, rendering rent, and dies, his executor or adminiſtrator 
ſhall have an action in the detinet, for the rent incurred after the 
death of the teſtator. 1 Roll's Abr. 603. Letter S. pl. 5. 

31. So it is ſaid 1 Rolls Abr. Ibid. pl. 9. that in an action 
of debt againſt the executor, for rent incurred in the life of the 
teſtator, the writ ſhall be in the detinet only. 

32. But in an action of debt againſt an executor for arrear- 
ages of rent, reſerved upon a leaſe for years, and incurred after 
the death of the teſtator, the writ ſhall be in the d:bet and detiner, 
becauſe the executor is charged in his own poſſeſſion. 1 Roll's 
Abr. Ibid. pl. 10. This matter hath been variantly adjudged; 
but now it ſeems to be clearly ſettled, and upon good and 
weighty reaſons. 

33. In Hargrave's caſe in 5 Co. 31. where Body made a leaſe 
07 years, rendering rent, the leſſee died inteſtate, an action 
Was ous againſt Hargrave for rent in arrear in his time, 
aner the death of the inteſtate, in the debet and detinct; and it 
vas adjudged that the action would lie in that manner; for when 
an executor or adminiſtrator takes the profits, nothing ſhall be 
i!!1ets but the profits over and above the rent; as if the leſſee 
gears, at five pounds per ann. dies, and A. his under-leflee 
f hv1ds it at ten pounds per ann. nothing ſhall be aſſets but the 


WW 


0 * pounds per ann. which is over and above the rent. 

= 34+ But in 2 Cro. 225. in the caſe of Reynell v. Langcafile : (P* 289) 
9 This caſe above of Hargrave is ſaid to be reverſed in the 

ot ©xchequer upon the point of the debet and detinet, according to 


id ve authority of 10 H. 7.5. 


Aa 2 | 35. And 
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35. And again, in the caſe of Smith v. Norfolke, in 3 Cr, 10 


225. it is ſaid that Hargrave s caſe is not law: and juſtice 


ſaid he knew it to be reverſed in point of * for this 


cauſe; and in 1 Cro. 712. Hargrave's caſe is 
for that point. | 

36. But then again, 2 Brownl. 200. in the caſe of Rich x, ; 
Franke, where the lord Rich brought an action of debt againſt 75 


id to be revert . 


Franke, as adminiſtrator of one Franke, for a rent reſerved upon 55 
a leaſe for years, made to the inteſtate, and due in the time of Pi 
the adminiſtrator in the debet and detinet ; it was adjudged by al ; | 
the judges contra Lelverton, that the action was brought inthe 11 
debet and detinet; and as to what had been ſaid by Telvenm, we 
that in all caſes where executors are charged by the name cf 7 
executors or adminiſtrators, that there the ion ſhall be in the 8 s 


detinet only; Fleming chief juſtice anſwered, that true it is in 05 
all perſonal actions, where they be named executors or admi- 
niſtrators, the action ſhall be in the detinet only; but as this is 

an action for rent reſerved upon a chattel real, and an executor 

is quai an aſſignee in law, and fo charged as privy in eſtate, 

and not merely as executor ; and if he hath no more aſſets than 

the rent which he is to pay, he may plead that he has nothing 

in his hands; and if the rent be more than the term, he my 

wave the term; but if he hath aſſets he may not wave it, as! 

is ſaid in this caſe. 


37. This caſe of Rich and Fran e is reported in 1 Bulſtr. 23 
and in reporting the caſe, the reporter tells us, it was ſaid that _ 
Hargravwe's caſe was reverſed upon other reaſons. oth 

38. In the caſe of Bolton v. Cannon, 1 Ven. 271. it was a0. ſhe 
judged, that if the rent be of more value than the annual pro. al 


fits of the land, to an action brought in the debet and detine, te the 
may plead that matter in diſcharge. 
39. A patentee of felons goods ought to declare in tit 
detinet. 1 Keb. 497. The corporation of Southampton. 
Richards. ; 
40. For other caſes where the action may be brought againk 
executors in the debet and. detinet, or in the detinet only, i 
the following caſes. 


Popham 120. Overton v. Sydall. | 1 Mo7. 185. 

Stiles 52. P andicoote's caſe. Gro. Fac. 238. 

1 Lev. 127. 1 Brownl. 56. ü 

Allen 76. Corniſh v. Cauiſy; the 2 Ven. 209. Coghill v. Frs 
fame caſe in Stiles 118. ly | 1 Show. 244. Kelljow v. A 
the name of Corniſh v. Cyroſye. 33 

Allen 34. Cale v. Jaſlin, and 57. Brookes v. C 


W. Fu 
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Ines bo. Ward v. Ke | 3 Cro. 225. Smith v. Norfolke. 
Jon's ave. / Stiles 61. Kale v. 2 OO 
z Leon 206. Walcot v. Powell. 232. Martin v. Hendlye, 
2 Bulftr. 211. Bailiffs of Ie. 2 Mod. 176. 

wich v. Martin. 1 Keb. 858. Symms v. Pur- 
3 Bulftr. 211. chaſe. 
Gro. Fac. 549- 923. Helier v. Caſebrocke. 
Halls Rep. 132+ 2 Ke. 259. Cumber v. Wal- 
Palmer 116. ton. 
1 Sid. 266. 463. Richards v. Colin, 
Mor 566. 2 Keb. 135. Cornwall v. Lifſet. 
2 Brownl. 206. 3 Keb. 407. Fruin & Ux' Ad- 
Cro. Car. 225. miniſtrator, &c. v. Paynter. 
1 Lev. 127. | 2 Keb. 431. Wheatly v. Lane. 
(ro. Elia. 840. S“ art v. Spark 788. Temple v. Furreſl. 

*Fiſthly, Of Declarations in Debt. (P* 290) 


In Actions of Debt upon Bonds. 


of 1. Where a man declares upon a ſpecialty, or upon a con- 
tract, which is a ſum that muſt be certainly demanded, and no 
other, the demand cannot be of a leſſer ſum ; but it muſt be 
ſhewn how the reſt was ſatisfied ; but in an action, upon an act 
pe of parliament, which gives a certain ſum for the penalty, tho' 
the ſum recovered be leſs than that which the plaintiff alledges 

\ the defendant ought to Gas it is good, Cro. Jac. 498. Pem- 
* berton v. Shelton, 1 Cro. 436. 5 Hob. 279. 1 Cro. 331. 2 
a7 Cro. 247. 

a 2. Where the plaintiff declared ſuper guoddam ſcriptum ſuum 
aink cligatorium, without figillo of 1 2 . de- 
teudant pleaded that it was given by dureſs ; after a verdict for 
the plaintiff the declaration was held good. Vent. 70. 2 Cro, 
420. 1 Lut. 408. Stiles 128. | 

3. The plaintiff declared upon a bond, and omitted the 
Cate, and that it was ſealed and delivered ; yet it was held 
well enough; but the plaint being de placito quod reddat ei, 
without laying guas et debet & in uſte detinet, it is ſaid to be ad- 
Judged ill. 6 Mod. 306. Woodcock v. Morgan. 


34. Where 
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4: Where the plaintiff declared upon a deed, comprehend. 


ing diverſe covenants, for the performance whereof the defer. 
dant obliged himſelf in the penalty of forty pounds, and ſes 
forth, that the defendant had broke the covenants ;. the defen 
dant pleaded non et factum, and it being after a verdict, it wa 
adjudged to be good; but ir would not have been good upon a 
demurrer, becauſe it would have been double, in regard that 
the breach of any one of the covenants would have entitled the 
plaintiff to the penalty; and ſome of the covenants were ſuch, 
as the plaintiff ought to have aſſigned a breach upon them. 1 
Ven. 114, 126. Barnard v. Mitchell: And Hales ſaid, as te- 
ported in Keeble 766. that in caſe of a penalty the party ſhould 
affign but one breach. | 

5. In action of debt upon a bond brought by the plaintiff, 
who was chief bailiff of the liberty of Pontefract in Yorkſhire; 
but he did not declare as capitalis ballivus; but yet by the whole 
court it was held good; for otherwiſe the defendant might have 
\craved oyer, and have it entered in hac ver a, and then hare 
eke, the ſtatute of 2; Hen. 6. that it was taken colors offici: 

ut now it ſhall be intended good upon the demurrer to the 
declaration: and Ellis juſtice ſaid, that ſo it was lately reſolved 
in that court, in the caſe of one Congueft; and judgment was 
given for the plaintiff. 2 Mod. 36. Simpſon v. Ellis 

6. A declaration muſt not be according to the letter of the 
bond, but according to the operation of the law thereon: as 
if A. binds himſelf ina ſum to B. /olvendum to C. who is a 
ſtranger to the bond, a payment to C. is a payment to B. butin 
an action upon the bond, the declaration muſt he upon a bond 
folvendum to B. And if A. makes a bond to B. folvendum to 
ſuch a perſon as he ſhall appoint; if B. does appoint one, 
payment to him is a payment to B. and if B. appoints none, 
it is to be paid to himſelf, 6 Mod. 228. Robert v. Harnage. 

7. In an action of debt upon a bill penal for the payment of 
money at ſeveral days; the plaintiff alledged that the money, 
nor any part. thereof, was paid at the days; this is double, but 
it N be good, unleſs upon a ſpecial demurrer. 2 Vent. 
222. 

8. In debt againſt huſband and wife upon a bond entered 
into by the wife, before the coverture brought in the uon 
and held naught. 5 Co. 36. | 

9. The want of bringing the bond into court in Cro. Jac. 
30. in the caſe of Dawbeney v. Baniſter was held to be ? 
_ in ſubſtance; but the latter reſolutions have been other 
wiſe. 


(P* 291) 10. When a bond is dated beyond ſea, (to"wit) at 4fu 


in [reand, tis neceſſary to ſay that Alvano is in Ba 


at aw 
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the county where the action is laid. Cro. Jac. 76. Higham 
„ own, CE ET Too Tie 
11. In a declaration upon a bond where there is falſe- latib, 
as wiginti libris for viginti; the declaration muſt be viginti, 
and then the court will conſtrue it a variance or not. 2 Show. 
8 Where the declaration hath not been good upon a bond 
with the condition ſet forth, which was for the payment of 
legacies. 2 Bulſt. 19. Dowty v. Forene . 
13. The like with a condition to deliver beer. 3 Bulktr. 210. 
Ratcliffe v. Clarke, 1 5 
14. The like for payment of money. 2 Bulſtr. 244. Meli- 
tine v. Hall. ö n 1 Gag 
15. Where there are two obligees, and one dies, the ſur- 
vivor muſt ſuggeſt the death of the other. Stiles 50. Blackwell 
y. Aſhton. | ö 
16. Where a declaration upon a bond made to the wile dun 
fila was held good, .concluding ad dampnum ipfirum. Stiles 
134 . N 1 v4 4. + «4.1 2 8 
17. Where an exception was taken to a declaration upon a 
ſheriff's bond. Stiles 241. Feilder v». Tovey. Lut. 685. 
Blewet v. Applebee. | | n 
18. Where a declaration upon a bond taken in che King's 


7 — OE: © 1.7 7 9 
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he name was held good. 'The King v. Caftle. | Wes 
as 19. An exception to a declaration upon a bond where'one 
* county is in the margin, and another in * body of the decla- 
in ration. Cro. Eliz. 465, Shirley v. Shackville. , 

nd 20. Where to charge an heir upon the bond of his anceſtor, 
to it is faid the declaration ought to have been ſpecial. 3 Cro. 
ne, 151. Jenks v. 3 „ . 

ne, 21. Other exceptions: to a declaration upon a bond , againft 
an heir. Forger v. Sales. 3 Cro. 147. 85 8 
ol 22. Where A. brought an action againſt C. and D. as heir to 
ef, E. upon a bond made to A. and B. and B. dying, A. declates 


but as upon a bond made to himſelf, upon nn ef factum pleacled; 
ent, and this being found by a ſpecial verdict, it was held that the 
plaintiff —_—_ not recover in that action: and a caſe was cited, 
red where W. S. was bound in a bond to H. by the name J. 8. 
nly, and upon the bond an action was brought by the name of 
W. S. upon non eff factum it was held, that the plaintiff could 
not recover; but the plaintiff ought to have declared by the 
name which he ſigned the bond by. 1 Leon. 322. Dennis v. 
Sir John. | . | 
23. For other caſes where exceptions have been taken to 
eclarations upon bonds, ſee | 


Cro. 


, — 
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| Cro.. Eliz. 153. Lie v. Scurve- 2 Cro. 32. Dawbenny v. Bax 
k * rr | 


Et ANUiſler. 

237. Penſonu. N 2 Cro. 76. Higham v. Flows. 
840. Brown v. Hol- 146. Perry v. Dale. 
lang. | 290. Hits v. Clarke. 


Exceptions taken to Declarations upon Judgments, 


1. Where a declaration upon a recovery in a court baron 
was held 11], not alledging that the court was held ill before 
the ſuitors. Brownl. 97. Clempſon v. Bate. | 

2. An exception to a declaration upon a judgment. 3 Mod, 
41. Marſh v. Cutler. „ . 
3. Where the plaintiff declared in an action of debt in the 
common pleas upon a judgment, upon which a writ of error 
was brought in B. R. it was held, that though the action would 
he, the gags ought to. declare ſpecially upon the whole 
matter; that a writ of error was brought, and that the judg- 
ment remains in its full force, as appears by the record frank 
mitted into the court of King's bench, and not merely upon a 
judgment in the common pleas. 3 Lev.396. Gale v. Til, 
Note, nil debet was pleaded to this action; but Quare ds loc. 


(P* 292) *To Declarations upon Recognizances. 


1. Several exceptions to a declaration upon a recognizanc® 
againſt bail, where the condition was, that the defendant in 
the original action ſhould appear eight days after warning; 
and if judgment, Sc. 1. That the action ought to have been 
brought againſt the bail jointly. 2. That it was faid Tall 
proceſſum, without ſhewing what were the proceedings theſe 
exceptions diſallowed. 3. That it did not' appear that the 
defendant had notice to appear: three judges againſt two held 
this a material exception. 2 Cro. 45, 45. Hargrave v. Rogers. 

2. Where a condition of a recognizance was, that A. B. 
ſhould render himſelf or pay the money; and the plaintiff de- 
clares that A. B. did not render himſelf; this is not enough, 
becauſe he might have paid the money; ſo that it is neceſſary 
for the plaintiff to alledge that A. B. had done neither. Tre- 
voiſa's caſe, Skinner zoo. 

3. Where a man declares upon a recognizance taken before a 
judge of the common pleas, at his chambers, which is to be by 
1 delivered to be recorded, it is neceffary that the plaint! 
do declare in that ſpecial manner ; for it he declares, as of a 

i we "hu age tree p4 recognizance 
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f taken before the chief juſtice , ciis ſuis; upon 
75 pleaded, there will be a failure of the record ; 


therefore care mult be taken of the declaration in ſuch caſes. 
6 Mod. 42. Chetley v. Wood. - 


To Declarations in Debt for Rent. 


1. Where the breach was held to be well affigned in declar- 
ing in debt. for rent, upon the cuſtom of a manor, notwith- 
ſtanding an objection that the breach was not aſſigned, accord- 
ing to Je cuſtom for a copyholder's wife, to have a moiety of 
her huſband's lands. Raym. 58. Baker v. Brinsford. 

2. In a declaration upon. a leaſe at will, there.muſt be an 
averment that the leſſee occupied the lands; but it is otherwiſe 
upon a leaſe for years. 1 Ven. 41, 108. Calthorpe's caſe. 

3. Where a leſſor enters by force of a condition for non- 
payment of rent, and afterwards brings an action of debt for a 
ſubſequent rent, he ought to ſhew a re-entry to revive the rent. 
1 Bulſtr. 205. Collins v. Goldſmith. 

4. Where a declaration by the . ger of che reverſion in 
an action of debt for rent was held ill, after a verdict for not 
ſhewing in what court the deed was enrolled, 1 Brownl. 114. 
Woolby v. Purnby. | 

5. How B. and D. ought to declare, where A. B. and C. 
were jointenants in fee, and C. granted his pait to D. and 
afterwards A. B. and D. demiſed; and A. died, and B. and D. 
bring the action. 2 Leon. 112. Barefelt v. Luter. 

6. It a man declares as aſſignee of the reverſion, he ought 
to convey his title by a deed or fine. 1 Cro. Car. 143. Long v. 
Nethercoote. Bord v. Cudmore, 183. 

7. If a man declares upon a deed enrolled, he muſt ſhew in 
what court it was Salle and to ſay that it was ſuxla formanm 
flatuti is not ſufficient. 2 Cro. 291. Warley v. Purley. 

8. To declare in debt for rent, ſetting forth the deed by the 


words, it is witneſſed by ſuch a deed, is ill in debt, though 


not in covenant. 1 Keb. 570. Lynox v. Drury, 3 Keb. 
Coger v. Childe. 2 Keb. 38 : Fo ner v. Gate: : wi 
9. A declaration for a year and half's rent, when the rent 
was to be paid yearly, is ill. 2 Keb. 804. Hulme v. Saunders. 
10. If there be a leſſor for years of land, and the leſſor 
accepts a ſurrender of part of the land, there ſhall be an a 
portionment of the rent; and the leſſor, in an action of debt 


for 
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for the rent, muſt ſhew the apportionment, and demand why 
is due; and where part of the lands is evicted, he that pleads 
the eviction, ought to ſhew the value of the lands evicted, and 
tender what is due. 2 Cro. 160. 55 

11. Where an action of debt was brought by an executor 
upon a leaſe made by the teſtator for rent in arrear, after the 
teſtator's death, without ſhewing whether his eſtate is in fee, 
or for years, or in reverſion ; alter a verdict it was held 
but tis 1aid it would be naught upon a demurrer. 1 Sid. 218. 

12. Where it was adjudged in an action of debt for rent 
brought by an executor, he muſt ſhew that the teſtator, at the 
time of the leaſe made, was . poſſeſſed for years. 2 Ven. 263. 
And where tis brought by an heir, he muſt ſhew that the rever- 
fion deſcended to him. 

13. In an action of debt for rent, where the plaintiff de. 
clared, that at the time of the leaſe, he was poſſeſſed of a 


term of years adtunc & adhuc ventur. it was held good. 2 
Vent. 282. 


Other Caſes where Exceptions have been taken to 
Declarations in Actions of Debt ſor Rent. 


1 Brownl. 108. Smith v. New- | Stiles 256. Tracy v. Blom. 

x ſham & Ux. Yelv. 73. Carpenter v. Collins, 
102. Appleton v. Baily. 1 Bulls 48. Smith v. Neutin. 
105. Berwick v. Fiſter. 65. Burgeſſe v. Standiſb. 

80. 2 Leon. 99. Alexander v. Dyn. 
Tregonwell Exec, Sc. | 1 Show. 11. Lewis v. Weeks. 
v. Sherwin. | 6 Mod. 70. Pye v. Brereton. 
2 Yen. 129. Welby v. Phillips. 


Exceptions to other declarations in Debt. 


1. An action of debt was brought upon the ſtatute of 14 
Hen. 8. for practiſing phyfick at Weſtminſter, not being ap 
proved of under the ſeal of the college, and doth not lay it 
was within ſeven miles of London; the declaration was hell 
bad. 4 Mod. 47 The college of phyſicians againſt Buſh. 

2. In an action of debt upon the ſtatute of 2 Ka. 6. ſor tithes, 
the pry declared that he was the rector of St. Mariuns 
All-Saints, and that by reaſon thereof he ought to have tht 
tithes of two acres of land in the ſaid pariſh of = Martins 

| - Dante, 
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All-Saints, and the tithes of cighty acres of land in the pariſh 


of St. Martins Gernavelee, without thewing how he became 
entitled to the tithes of lands out of his pariſh; and this was 
held by the court to be well enough after a verdict: another 
exception was taken, that the plaintiff had not alledged that 
the defendant was /ubditus domini regis ; but that was likewiſe to 
be intended after a verdict. Hardr. 173. | 

z. In an ation of debt for uſing a trade without being an 
apprentice, contra formam ſlatuti 30 Eliz. without averring that 
it was a trade at the time of making the ſtatnte, it being an 
offence created by the ſlatute, and no offence before, the decla- 
ration is naught: But where a penalty is given to the King with 
ſeveral exceptions, it is ſufficient for the King to ſay the offence 
is contra formam ſlatuti, and it will be incumbent on the defen- 
dant to ſhew himſelf to be within the exceptions. 1 Sid. 303. 
2 Keb. 125, | 

4. Where a declaration for coſts in an inferior court was held 
ill for repugnancy. 1 Brownl. 72. Sawyer v. Crompton. 


the cuſtom of Briſtol, was made good by the defendant's plea. 
Godb. 49. pl. 61. 

6. Where a declaration was held ill, the dampnum being in 
figures. Stiles 165. Ibſon v. Beale. a 

7. Where a bill brought by an executor abated for want cf 
naming them all. 1 Brownl. 101. Smith v. Smith. 

8. Where an exception was taken to a declaration upon a 
. ſheriff's bond. Stiles 241. FTeilder v. Tovey. Lut. 685. 
Blewet v. Applebee. 

9. Where a declaration upon an emiſſet was held ill after a 
a, verdict. 1 Brownl. 81. None v. Goddard. 1 Brownl. 72. 
Bacon v. Bayne, 

10. Where a declaration upon an eſcape was heli good, 
notwithſtanding an exception taken to it, that it was not ſaid 
the ſheriff made his warrant and delivered it to the bailiff, but 
that the bailiff by virtue of a warrant arreſted the party, the 
exception was diſallowed. Brownworth v. French. 1 Brownl. 


79. 2 Cro. 3. Weaver v. Clifford. 


14 11. Where a declaration upon a bond taken in the King's 
ap name was held not good. The King v. Caſtle. 

1y It 12. Where a rol, whore was held inſufficient for want of 
held the word dicit. 1 Brownl. 96. Feild v. Hunt. 


13. Where exceptions have been taken to declarations upon 
by-laws. 2 Ven. 2 7. Mayor of Guildford v. Clarke. 1 
Brownl. 176. Grarckend's caſe, 1 Keb. 330. Player v. Fettit, 
2 Keb. 799. The corporation of Coopers v. Allen. 


14. To 
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14. To a declaration for an amercement in a court-lee- 
Godb. 49. pl. Co. The like in a court- baron. Godb. 68. pl 
53. Cro. Eliz. 581. Lincoln v. Fiſher, 1 Keb. 451. Bathurſt 
v. Coxe, 2 Keb. 367. Earl of Exeter v. Smith. 

15. Where exceptions have been taken to declarations upon 
bills obligatory. 3 Cro. 515. Baynes v. Bitton. Lud v. 
Lewen. Lat. 612. Cro. Eliz. 256. Bright v. Metcalf. 531, 
Woodward v. Pary. 

16. To a declaration upon the ſtatnte of 5 Eliz, cap. 
for not appearing as a witneſs. Cro. Eliz. 130. Awbrey v, 
Harvey. | 

17. To a declaration againſt an infant for apparel. Cro, 
Eliz. 583. Mackerell v. Bachelder. 

18. To a declaration upon a retainer to do work for a third 
perſon. Cro. Eliz. 880. Lindy Shandos v. Simpſon. 

19. Where to charge. the heir upon the bond of his anceſtor, 
it was aid that the — ought to have been ſpecial. 3 
Cro. 151. Jenks v. ———— 8 

20. Other exceptions to a declaration upon a bond againſt 
an heir. Forger v. Sales. 

21. In debt for an annuity. Lucas v. Fulwood, 1 Bulſt. 
151. | 

22. In debt as aſſignee of the King, of money levied by an 
W 158. Young v. Pennington. 1 

23. n a concefſit ſolvere. Leon. 105. 43 
Owkeild v. Shierft W* 1 o : 

24. Upon the ſtatute of 1 Jac. c. 15. concerning bankrupt:, 
2 Bulftr. 26. Powell v. Stuff. 

25. Upon the ftatute of 5 Eliz. cap. 9. for perjury. 3 Bull. 
147. Cockerill v. Apthorpe. 

26. Upon a recognizance in London. 1 Leon. 130. Chan- 

berlaine v. Thorpe. 

27. In a declaration againſt a witneſs upon the ftatute of 5 
Eliz. for not giving evidence; the plaintiff x muſt ſet forth hos 
he was injured for want of the defendant's evidence, W. Jouts 
430. Goodwin v. Weſt. | ; 

(P* 295) *28. Where A. retains B. to proſecute a ſuit ſor C. as bi 
attorney, and promiſes to him his fees ; B. cannot declare 1 
an action of debt againſt A. but he may againſt C. but B. in 
this caſe may have an action upon the caſe againſt A. Cv. 
Car. 140. Sands v. Treyilian, 107, 193. ; 

29. Upon the ſtatute of Eliz. tor uſing a trade not being 29 
Prentice. 4 Mod. 145. White v. England. F 

30. In an action of debt upon a bond for the performance 
covenants for the payment of rent, where the breach was 4d 
judged well affigned. Cro. Jac. 499. Thomſon v. Field. 

31. 


— YR & . & I wo ww thy Wy Oro, OC 


— © A 


On Actions of Debt. 


1. What comes after the word /cilicet ſhall be rejected, and 
ſallea be ſufficient to denote the legality of an act, as to the 
time. 1 Keb. 569. Sherrard v. Kirkman. 

32. A declaration in debt for ſubſtracting ſeventy loads of 
peas and beans, was held good ; though it did not ſet forth 
the particular quantity of each. 2 Keb. 306. Townſend v. 
Clerke. 

zz. An exception to a declaration that the ſtatute therein 
mentioned was miſrecited. 2 Keb. 804. Dreyden v. Leet. 

24. To a declaration in debt upon a ſheriff's bond, condi- 
tioned to appear before his Majeſty's Juſtices in Banco Regis, 
and not ſaid coram domino rege. 3 Keb. 598. Starke v. Cullen. 

35. To a declaration upon a bill obligatory to pay money 
for a houſe and land, not alledging it was conveyed, &c. 2 
Keb. 533. Cole v. Pirdage. 

36. A declaration againſt the occupier for an annuity, and 
ſhews no mean aſſignments, but only alledges that the term 
came to the defendant by diverſe meſne aſſignments, &c. 2 
2 Keb. 87. Cotes v. Wade. 

37. Exceptions to a declaration upon a bye-law. 2 Show. 
258. Mayor of Exon v. Starr. 

38. To a declaration upon an award. 1 Mod. 36. 1 Lev. 
292. 2 Keb. 622, 659. 1 Cro. 422. Svwer v. Bradfeild. 


Declarations upon a Charter-party. 


1. An action of debt was brought upon a charter-party, 
where the plaintiff as executor to Vynne the maſter, and other 
freighters, covenanted that the ſhip ſhould go and return home 
in twelve months, the perils of the ſeas excepted : The plain- 
tiff aſſigns a breach that it did not return within the twelve 
months, though the dangers of the ſeas did not hinder : The 
defendant pleads that the ſhip was well manned at her depar- 
ture, and that it ſailed to Maderas in the Canaries, and Famai- 
ca, that fix of the ſeamen left her, and the maſter did not pro- 
vide others, and therefore he could not return within the 
_ 2 _ _ de murs, and after ſeveral argu- 

ents, judoment int] 

2 8 or the plaintiff, 2 Show. 384. Wynne v. 

2. In debt for 1501. the plaintiff, as a maſter of a ſhip, de- 
clared a zainft the merchant upon a charter-party, which con- 
tained divers mutual agreements ; and (in perfermatione com- 
rentronum [727 ex f arte dicti magiftri ipſe obligaſſet ſe dict) merca- 
tor: 1 {anali ſumma 150). & ad perfermationem convention fred* 
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ex parte dicti (the word ip/e wanting) mercator obligaſſet |; dig, 
magiſiro, Ge. in ſimili pœnali ſumma 1500. Cc.) the declaration 
was held ill for want of the word 15%, by Pollexfen Chic 
Juſtice : Powell and Rokeſby againſt the opinion of Dentri 
2 Ven. 196. Hatelwood v. Mangfeild. 7 
* 8 Where an exception was taken to a declaration upon an 
indenture of charter-party, it not expreſsly ſaying that the 
defendant was indebted to the plaintiff, but only as appears by 
an indenture, &c. Stiles 133. Frere's caſe: 


I. Where a declaration by an adminiſtrator durante mini 
etate was held Ii. Cro. Eliz. 602. P:igot v. Gaſcoyne. 

2. Where a declaration upon a ſheriff's bond was held ill, 
Lut 622. Prince v. Crompton. 

z. Where an adminiſtrator entitles himſelf by an adminiftn- 
tion granted by a peculiar, he onght to alledge a right in the 
peculiar to grant adminiftration, becauſe of right it belongs to 
the ordinary: And Holt Chief Juſtice held it not to be form 
only, but matter of ſubſtance; for it is the committing admini- 
{tration by one having a legal authority, that veſts the cauſe of 
action in ſuch adminiſtrator; and the leaſt that ought to be 
ſaid in that caſe is, that it was granted by ſuch a one, cui 4 
jure pertinuit to 3 adminiſtration. 6 Mod. 241, 242. Denkan 
v. Stevenſon. But it is aided after a verdict. 4 Mod. 13; 
Maſon v. Hanſin. 

4. If a man declares as an adminiſtrator upon an adminiſtis- 
tion, granted him by the ordinary, in the abſence of an exe- 
cutor, the declaring that it was granted debita legis forma di- 
rante abſentia, is good, and the court will imply that it is in- 
tended an aA erond ſea : but it is neceſſary to ſhew that 
ſuch abſence continues. 6 Mod. 304. Slater v. May. 

5. Where a bill brought by an executor was held ill, for not 
naming all that were executors. 1 Brownl. 101. Smith v 
Smith. . : _ 

6. Where a declaration in an action brought by an admint- 
ſtrator was held ill, by alledging that adminiftration was granted 
to him by A. B. ſacræ thelogie profeſſorem, omitting the words 
Hci illius ordinarri. Moor 367. Morgan v. Williams. 

7. Where the executor need not ſet forth what eſtate the teſt 
tor had in the land in an action of debt for rent. 1 Keb. 77! 
Bicke/laff v. Pur eu. 1 Keb. 422. Sower v. Bradfeild. 1K 
431. Morgan v. Williams. Vide Cro. Eliz. 879. Skidmore . 
Wrin/tn. of 
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Of Declarations in Debt againſt Executors and 
Adminiſtrators. 


1. Where an action of debt is brought againft an adminiftra- 
or, it is laid not to be good without ſhewing that adminiſtra- 
ion was granted to him; but that tis not neceſſary to ſhew that 

e executor proved the will: Quere if the firſt part of this 
afe be law, fon the common practice is-otherwiſe.. 2 Vent. 8 
2. 2uere if it be ſufficient to declare againſt the defendant 
$an executor, without naming him executor in the commence- 
nent of the declaration. 1 Saund. 112. 

3. Exceptions to a declaration againſt an executor for Fle- 
wiſh money. Cro. Eliz. 536. Bag haw v. Plaine. 1 Brownl. 
I. 

4. If a man marries a feme adminiſtratrix, Quære, if the 
plaintiff calls them both adminiſtrators, whether it will vitiate 
te declaration. Prideaux's Caſe, Godb. 40. pl. 44- 


where there have been Exceptions to Declarations 


Executors and Adminiſtrators. 


ave. 3 Bulſtr.-223. Cutts v. Benn 


rs. Elia. 112. Body v. Har- br: 139. Dunes v. Smith. 


Brownl. 48. Scot v. Herbert. | Telv. 135. Appleton v. Doily- 
la- : | EY 
* lo Declarations in Actions of Debt upon an (p- 20% 


Eſcape. 


1. Where a declaration upon an eſcape was held good, not- 
thitanding an exception taken, that it did not alledge that 
e ſheriff made a warrant, and delivered it to the bailiff, but 


ly that virtule warranti, &c. the bailiff arreſted che party. 
* wnſworth v. French. 1 Brownl. 79. 
"mc . To a declaration in an action of debt upon an eſcape of 


e in execution, upon a plaint having been levied ſecundum 
1factudinem civit' pre i. that the cuſtom appeared to be unrea- 
puable. 2 Leon. 29. Devered v. Ra eli. 
3. In an action of debt for an eſcape, the plaintiff declared 
on an eſcape in another county; 2 was held good after 
verdict, for it ſhall be intended he had him by a Habeas Cor- 
or freſk purſuit. 1 Sid. 164. 

What 


in Actions of Debt for Rent by and againſt 
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What Declarations have been adjudged ol; 
and what not. I 


Cro. Eliz. 169. Alexander v. 3 Cro. 137. Baylye v. Offerd. 


Dyer. 571. Scavage v.Hawkin, 
383. Thynn v. Chol- | 2 Gro. 111. Ofley v. Pardin, 


mey. | 124. Mathewſon v. Ry, 
702. Humble v. Fiſh- 227. Barwick v. F. 
er. | | 291. Warley v. Fully 


791. Lui. 643. Letten v. Wynne. 
905. Waller v. Cam- 2 Cro. 192. Watts & al v. 0; 
pion. | n 

Caſes where Exceptions have been taken to De- 
clarations in Actions of Debt for not ſetti 
out Tithes. 6 


2 Cro. to. Dagge & al v. Fen- 2 Keb. 492. ä 
kevon. Stiles 122. Hobart v. Beraftin 
252. * v. Cockett. 103, 108. Syutkett v. 
1 Brownl. 98. Willot v. Spencer. Soutlicat. 
86. Campier v. Hill. 228. Cane v. Pull. 
94. Mann v. Somer- 212. Gibbon v. Kent. 
tum. 2 Bulſtr. 22 1. Babingion v. Ma- 
71.— | thews, 
Yelv. 126. Oliver v. Collins. | 119. Tipping v. Swar. 
| 63. Champernoon v. Hill. 83. Wheeler v. Haydn, 
Hardr. 113. Phillips v. Kettle. | 65. Arnold v. Bidpii 


Caſes where Exceptions have been taken to De. 

clarations upon Bills Obligatory. 

1 Brownl. $6: | 1 Brownl. 102. Prir/in v. Pim 
2 


59. Hammond v. els. 
Gethrell, Hardr. g. Crawley v. Fen. 


In which are to be conſidered, 


Firſt, Of General Pleas, which are termed the Genen 


— Of pleading ſpecially. 5 
Of Pleading Non eſt Factum. 


1. If a deed be not merely void, but only voidable, the 
party ſhall not plead on ef factum, becauſe it is his deed; 
but he ought to conclude whether the plaintiff ovght to hav jul 
ment. 5 Co. 119. Whelpdakt's caſe, 14 Hen. 8. 28. a. | 
Hen. 7. 15. 
2 
. 


On Actions of Debt. 


2. If a ſeme covert makes a boud, ſhe may plead non gf. 


fatum; ſo if the deed be razed. 14 H. 8. 28. 


3. If a bond be made to a feme covert, and the hnſband diſ- 


o it, he may plead non eff factum. 5 Rep. 119. a. 

* if an infant executes a deed, or it fa e by 
dureſs, there the party 1s not to plead non eff factum, but muſt 
conclude whether the plaintiff ought to have his action. 14 H. 

8. 23. Moor 43. pl. 132. | 
5. If two are bound in a bond, and the ſeal of one is broken 
of, and an action is brought againſt another whoſe ſeal is entire, 
yet he may ſhew that matter, and plead nan et factum; ſo if it 
be razed or interlined, or delivered in another manner, to an 
ignorant man that cannot read, than he intended. 5 Co. 23. 

11 Co. 25. ; 

6. Bus Quære, whether as to the ſeals being torn off it is not 
4 to be underſtood, that it is, where the bond is joint, and not 
| joint and ſeveral; for in Mathewſon's caſe, 5 Co. 23. if three 


corenant ſeparately, and the ſeal of one is broken off, that ſhall 


not avoid the whole deed, but only againſt him only whoſe 
ſal is torn off; but razure of a deed goes to the whole. 

7. If non eff factum be pleaded, and afterwards the ſeal be 
eaten off by rats before the day of trial, if the jury find it to 
be the deed of the party, at the time of the plea pleaded, they 

15 ſhall give a ſpecial verdict, and find the ſpecial matter. 36 H. 
8. Dyer 59. a. 5 Co. 119. a. 


* 8. If the party once confeſſes the deed, he ſhall not aſter- 

* wards plead non ei factum. 9 Hen. 6. 37. 22 Hen. 6. 32. 

* 9. If A: makes a bond to B. and delivers it to C. to the uſe 
of B. and C. offers it to B. who refuſes it, whereby the obliga- 

. non has loſt its force, it is ſaid in Dyer 167. that A. cannot 
In non oft factum, becauſe it was once his deed; but that 

*. hath been ſaid in 5 Co. 119. b. not to be law; but Qrzere, for 


in the caſe in Dyer, a difference is taken where an inſtrument is 


Gelivered to one to the uſe of another as an eſcrow, and where 


to one, as the obligor's deed, to the uſe of another. See Ven. 
bt 75. 1 And. 4. Dal. 33, 105. Moor 10, 28, 30, 43. 11 Co. 
a 27. 2. Owen 8. 

10. It was held no good plea to ſay that factum prædictum 

neal vas made and delivered without a date, and that the plaintiff 

pat a date to it, and ſo not the defendant's deed, for having 

called ita deed at firſt, he is concluded to ſay that it is not his 

Geed, but he thould there have pleaded ach „ factum.  Cro, 
u. $00. Coſpey v. Turner. : | 


2 So where a ſchedule was pleaded to have been annexed ta 
n 


deed; d which was then not annexed, non g factum was no 

ſub ta. Moor 43. : h + 

a | 12. Note, where the plea was, that the deed was delivered 
wa ſchedu 


01. II, 


le till ſuch an act be done, and then ut ſeriptun, 
B b at 


— — — ' ͤQün— IP. os 
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| 
| 
| 
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that was held well, without ſaying ut factum. 2 Keb. bo. 


Twiford v. Barnard. Ty 
*13. When a deed is materially razed or delivered, a a ( | 
eſcrow, the beſt way to plead is generally non eff factun, und D 
not ſpecially ; becauſe, upon non g/ factum, the proof of its 0 
being a deed lies upon the other fide. 6 Mod. 218. Vide fit 
Moor. 66. pl. 19. | | 5 
14. A deed cannot be delivered to the party himſelf as x 9 
eſcrow, becauſe then a bare averment, without writing, woul! 
make void every deed. Cro. Eliz. 884. Williams v. "hits 

15. Other caſes concerning 8 a deed as an eſcroy 
Vide Cro. Eliz. 520. Whyddon's caſe 835. Hawkſland y 
Gatchell. 1 Ven. 9. 3 Keb. 142. Manning v. Bucknell. 

16. If one delivers a releaſe, as an eſcrow, to be re-delivere L 
to J. S. as his deed, upon a certain condition to be perſornei Ae 
at a certain day; and the condition 1s not performed, and y 2. 
he delivers the deed, Quære, whether the party may ple 
non e/t factum. 27 H. 6. 7. „ make 

17. Againſt a deed enrolled the party cannot plead ns A Spcl: 

Jactum. 39 Hi 6. 32. 9 H. 6. 60 2 
18. If a bond, or other writing, is made void by act of pail « / 
liament, yet the parties cannot plead a0 e/} factum; but 2 
mult plead the ſpecial matter, and may take advantage of thi z 
act of parliament; as if a bond be made to the uſe of d de 
ſheriff againſt the ſtatute of 23 Hen 6. fo likewiſe of a be chirp 
againſt & ſtatute of 13 Eliz. c. 8. 5 Co. 119. a2. cortr, 
19. To an action of debt upon a bond, the deſenda ls a 
pleaded that he delivered the bond to the plaintiff _ cer 2nd h 
tain condition to be performed, or otherwiſe that he was tA prove 
have it as an eſcrow; and ſaid further, that the condition w 4. 
not performed, et /ic non eff factum; in this caſe it was adjudgi¶ ¶ Peci. 
that it is no bar; but otherwiſe had it been if the deliv by we 
had been to a ſtranger to the uſe of the plaintiff, 19 Hen. Wer th 
8. a. | ay v 
20. If the defendant pleads payment to an action of He nc 
upon a bond, which is a confeſſion of the bond; and ſays fi 
ther, that the bond was delivered to the obligee inſtead of uW»/z7 
acquittance, and that the plaintiff took it out of his poſſeſa tor 
with force, and fo nit his deed: The better opinion is edu 
ſeems) that it is no plea; for having by implication conſcfeCo. L 
the deed by pleading payment, he cannot afterwards piea 5.8 


= e/t factum; but he ought to conclude / actio, Sc. 22 Ha 
2 


O. 52. | 
21. If a deed of another be pleaded againſt an eſang 2 dan 
he cannot plead n eft factum; ſo note, that none can plex 
gon eſt factum but the party himſelf, or his repreſentative. a here! 
4+ 12. | 


* 
2 s 
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12. Where non eff factum was held no plea in an action 
brought againſt an aſſignee. 1 Keb. 670. Biinor v. Robin- 
got If two are jointly bound in a bond, and an action is 

hought upon it againſt one only, be cannot plead ac ef 
ls ſactum; but he may plead in abatement of the writ. 5 Co. 
119. a. nor cannot demur in that caſe. 1 Saund, 291. 


Of pleading Nil debet. 


1. There is nil debet per Jegem, and nil deb-t per patriam; nil 
Allet per legem is when the detendant wages law. 
2. My lord Coke tells us that it is called wager of law, 
(i. e.) Vadiare Iegem, becauſe the defendant finds ſureties 10 
make his law. Co. Lit. 124. Agreeable to which Sir Henry 
T. Renee, in his gloſſary 364. detcribes it thus: Yadiare le ges 
ef cautionem dare ie perim! lend) legis exigentiam in re liligala ut 
pri & jr2/iando ſacramento ad indictum dic cam indicto. confacrg- 
t lum ſeu confuratorum numero. e e 
the z. Wager of law, when conſidered in relation to an action 
of debt, is the means appointed by law for a perſon to get diſ- 
charged from an action brought for a debt due upon ſome parc|l 
cortrat or agreement, where the party bars the plaintiff of 
lis action, by ſome private anfiftion between the plain if 
ad him, that he is ſuppoſed not to have ſufficient teſtimony to 
prove. | : 
nw 4. And therefore this wager of law lieth not where there is a 
udoe WM {pecialty or deed to charge the deſendant, but when it groweth 
by word of mouth, and' by it the plaintiff is perpetually barred, 
len. r the law doth preſume that no man will ſorſwear himſelf for 
ay worldly thing: but ſays my lord Coke, mens conlciences 
are now prown 15 large, (efpecially in this caſe) it paſſing with 
ys tu =punity, by which he means the parly cannot be indica fer 
of e in for ſwearing himſelf, that men chooſe rather to bring 
eſho! ions upon the cat. wherein damages are to be recovered, 
is ( nd -» defendant cannot wage his law, than an action of debt. 
MO. Lit. 295. 
5. So my lord Vaughan in his reports, ſol. 101. tells us, 
t a man can never wage his law for a demand which is un- 
enain, becauſe he cannot ſwear he paid that which conſiſted 
(rang Ps damages only. | 
In waging law the defendant is to plead ni} 4ebet fer legem 
ve, 4 Ncreby he * his election to bar the plaintiff of his action 
"1s manner, not leaving the matter to be tried by a jury 
B b 2 Ci. e. 


(P* 390) 


— 


lars. Vide 2 Roll's Abr. 106. Letter A. 107. Letter C. 


bench, the arguments to ſupport the plea, are ſaid to be 


| Is not good, becauſe tis a plea which contains ſo mal 
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li e.] per patriam, but by his own oath, that he owes the plain. 
riff nothing, which ſome of his neighbours of credit, after the 
party himſelf has ſworn it, are to , cs that they believe in 
their conſciences to be true; ſo that the party himſelf is ſworn 
de fidelitate, and thoſe neighbours de credulitate. Co. Lit, 
ads. - wy 4 
K The number of thoſe neighbours, which are called com- 
purgators, are ſaid in Co. Lit. 295. and in 2 Roll's Repons 
235. to be eleven; but I do not find it is certain that theſe ar 
to be juſt eleven; for in 2 Vent. 171. it is ſaid they may be leſ 
than that number. 
8. As to the method of proceeding in wager of law, fe 
Salk. 683. and as it is now almoſt out of fo ſhall -only in- 
ſert the caſes relating thereto, without mentioning the particy- 


108. Letter E. Ibid. 110. Broo. Ley Gager 11, 34. 4 00. 
10, 103. 11 Co. 10, 103. Dyer 22, 219. Co. Lit. 295. Coo. 
Eliz. 161, 250, 646, 648, 818. Hob, 295. 1 Bulſtr. 186, 194 
3 Bulſtr. 263. Goldſb. 251, 65, 80. Godb. 248, 327. z Ler. 
212, 213, 258. Stiles 199, 386. 2 Mod. 140. 1 Ven. 261, 
296. 1 Sid. 366. f . N | 


Of Nil debet per patriam. 
1. An action of debt was brought by A. againſt B. inthe 


common pleas upon an indentufe; wherein the plaintiff core- 
nanted to transfer twenty-five ſhares, &c. and B. covenanted 
that he would receive and pay for the transfer, and bound bim. 
ſelf in the penalty of 2805). for the performance; the coun df 
common pleas, upon nid debet pleaded, gave judgment againſt 
the defending upon the inſufficiency of the plea. 
Upon a writ of errot to reverſe this judgment in the King's 


theſe : 
That where-ever a matter of fact is mixed with a ſpecialty, 
or with a record, t debet is a good plea; as in debt _ an 
2 3 * nil debet is a good plea. 21 Hen. 7. 
14. Kelw. 153. b. 5 Rep. 43. 6 Rep. 44. a. | 
The argument on 72. gu 45455 the ſupport of the 
judgment was, that the debt in this caſe ariſes merely upon the 
deed, and not on any collateral matter de kcrs the deed ; and 
in ſuch caſe the defeudant ſhould have denied the deed, Of 
have pleaded ſome other matter to. avoid it; for if be cht 
owns the deed, 'tis then-a good debt; and therefore nl d# 


On Adions of Debt: _ 


t, In an action of debt againſt a ſheriff or gaoler, for an (P* 301) 8 
drape of one in execution, though the plaintiff muſt declare 
the judgment, ui debet is a good plea. 1 Saund: 38. 

upon the judgmen ern 

3. So to an action of debt upon the ſtatute of 2 Ed. 6. for 
nor ſeiting · out of tithes; ſo to an action of debt upon a judg- 
ment againſt an executor upon ſuggeſting a deva/iavit. Cro. 
Car. 513. Hutton 100. Hob. 224. e | 
4. Tis no. good plea to an action of annuity, nor to an 
action of debt on a bond brought by an adminiſtrator ; tis 
true, tis a good plea to an 0 of debt _—_ upon a 
leaſe for years; but the reaſon is, becauſe the demiſe is the 
{undation of the action, and the deed is only an evidence of 
: demiſe; and ſo tis a good plea to an action of debt brought 
upon penal ſtatutes, and to actions of debt brought upon 
wards, or to accounts before auditors; and the reaſon is, 
becauſe theſe are not the deeds of the parties; but here the 
teed of the party himſelf is the lien, and not any thing in pazs 
ad the gi of the action is for the payment of money: tis no 
good plea to an action on a policy of inſurance, nor to an 
action on a bail-bond, though there is ſomething to be done 
& h;rs to charge the inſurers and the bail. See the argument 
ex inconvenienti in the concluſion of the caſe, Modern Caſes in 
Law and Equity 106, 324. Warren v. Conſett in page 382. 
It is there reported that this action being founded upon the 
articles, aud the particular facts being but auxiliary to the 
dec, the plea of nil debet was no good plea. 
5. In debt upon the ſtatute of 23 Hen. 8. c. for the arrear- 
iges of an annuity deviſed to the plaintiff's wife for life, who 
vas dead before the action brought againſt the adminiſtrator o 
the ter-tenant and occupier of the land, out of which, &c. the 
deſendant pleaded nil detinet; upon which the plaintiff demurred, 
and the queſtion was upon the demurrer, whether this were a 
good plea or not in this action; becauſe the action is grounde 
upon a writing which, as was urged, is equivalent, and to a 
led it were not a good plea, as in caſe of debt upon a bond; 
ot Gherwiſe upon ſpecialty ; but where an action of debt is 
grounded upon matter in pais only, as upon a preſcription or 
upon a deed ; that is not requiſite to maintain the action, as 
for rent reſerved vpon a leaſe by deed, there it is a good plea 
nd the books go upon this difference. Vide 19 Hen. 8. 9: 
11 Ed. 4. 51. 5 Hen. 7. 23. 9 Ed. 4.53. 10 Hen. J. 24. 
21 Hen, 7. 24. 21 Hen. 7. 14. But per Hale chief baron, 
1 the caſes ate not alike, for a will is not a deed; though it be as 
l effeual to paſs a thing as a deed is, yet it is not a dec in its 
1 nature, becauſe there needs no ſealing nor delivery to a 
wil, which is eſſential to a deed; and therefore nil detinet is a 
od plea to an action of debt grounded upon a will; as well 
In a! 


(P* 302) 
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as to an action of debt upon a tally ; and the action here is nc! 
ſo much grounded upon the will itſelf, as upon a ſtatute law 

which enables men to diſpoſe of their lands, and of rents out 
of lands, by their wills: in an action of debt, upon a grant 
of a rent, ail detinet is a good plea ; becauſe the plaintiff has 
other remedy to levy it, viz. by diflreſs; but it is not a good 
plea to an action grounded upon a grant of a bare annuity, 
beeanſe the grantee in ſuch a caſe has no remedy by diſtreſs; 
and therefore in that caſe the defendant muſt avoid it by matter 
of as high a nature, as by acquittance under ſeal, or the like; 
but becauſe it appeared to the court that the action was brought 
in Middleſex, and that the houſes out of which this annuity 
was deviſed lay in London, which makes the action local by 
reaſon of the pernancy of the profits ; the whole court inclined 
againſt the plaintiff, and adjourned. Hardr. 332. Wilſon of 
the middle temple v. Quere, it it be a good plea to 
an action of debt upon a recognizance againſt bail. 


*Of ſpecial Pleas in Debt. 


In pleading ſpecially, theſe following Rules are to be obſerved. 


Firſt, I is required that there be ſufficient certainty as to the matter 


pleaded, and the time and place. 
Secondly, T hat pleas muſt have proper inducements to the mali 
pleaded, and proper commencements and concluſions. 
Thirdly, They ought to have all their proper averments. 
Fourthly, That plcas are nct to be double. 
Fiſthly, That every plea is to be taken moſt ſlrongly againſt the 
_  parly pleading. 
Sixthly, That inſufficient declarations may be made good by ht 
defendant's plea; fo the plea, replication, &c. may be mads 
good by the plea of the adverſe party. 


Scventhly, That pleas amounting only to the general iſſue are v.. 


good; but the general iſſue mat be pleaded. * 
Eighthly, That in /ome inflances where the iſſue is foined upon © 
matter in/ufſicient, there ſhall be a repleader. 


Ninthly, The pleadings uten a view of the whole are 10 be coherent 
and concomitant ce with anuther; and therefore if the plantf 
replies matter nat purſuant to his declaration, and does mot fert 


it, or the rejoiuder dies nt fortify the plea, or the ſurrejoinde 


ire 


Ut 


F. 
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the replication. they are in law called departures : of which 
fr hereafier in title departures. | 

Tenthly, That when a material matter is alledged in the declara- 
tion, plea, replication, Sc. the denying of which determines the 
point in queſtion, it is neceſſary to take a traverſe to bring the whole 
controverſy (complicated with ſeveral circumſtance) to one ſingle 
print, and is one of the greateſt benefits of the common law: Of 
which ſee more hereafter under title traverſe. 

And laſtly, There is an impediment or bar io an action or plea, 
which ariſes from the party's own act, who otherwiſe might have 
had his action or defence, and is called an eſtoppel : Of which 
fee more hereafter under title eſtoppel. 


I ſhall only give a few inſtances to illuſtrate the foregoing 
rules, and for others refer the reader to the following gen 
titles of pleas in debt. 


Firſt, Of ſulficient Certainty of the Matter pleaded, 
and the Time and Place. 


Of Certainty as to the Matter pleaded. 


1. It is ſufficient that a bar be good to a common intent* 
31H. 6.9. 5 Rep. 121: a. 

2. But that intendment muſt be neceſſary, and not require a 
ſirained conſtruction to make an intendment : as where an 
action of debt was brought by an executor upon a bond made 
and dated the twelfth of January, the defendant pleaded that 
the firſt of May, which was three months aſter the date alledg 
ed, he cauſed the deed to be written, and delivered it as his 
feed to A. to be delivered to the teſtator ; and the teſtator re- 


luſed it; it was adjudged no plea, for that cannot he intended 
to be the ſame bond. Dyer 167. 


z. Where the defendant pleads that the plaintiff held in (P* 303) 


common, he _ to ſhew how, becauſe it might be ſeveral 
Ways, VIZ. by alienation of the parceners, or joint-tenants. 


3 Hen. 6. 96. But ſee 22 Hen. 6. 


4. If 
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4. If a man be obliged to diſcharge a bond of one hundret 
pounds, pleading a general diſcharge without ſhewing hoy, is 
not good. 35 Hen. 6. 10. b. 11. 
5. But where the condition of a bond is, that the obligor 
ſhall deliver all writings concerning ſuch land; to an action 
of debt upon that bond, it is a good plea to ſay generally, 
that he had delivered all the writings, &c. Dyer 28. 4 Hen. 

"2% 

7 6. If a man be obliged to come at ſuch a place at fuch 2 
certain day, and that there he or another would ſhew to the 
plaintiff a ſufficient diſcharge of an annuity of twenty pounds, 
or to ſhew it to the plaintiff's counſel : it is no plea to ſay that 
the defendant offered to W. N. and R. D. the plaitiff's counſel, 
a ſufficient diſcharge of the annuity, and that they refuſed to 
fee it, without ſhewing what diſcharge it was; for it lies in 
the judgment of the court to Judge it. 22 E 4. 40. : 

7. But it is there agreed, that if a man is obliged to account, 
&c. to an action of debt upon that bond, it is a good plea to 
ſay that no auditors were aſſigned without ſhewing of what 
things he would make his account. 22 Ed. 4. 40, 41, 42 

8. Where a bond was made to pay for ſo much bread, when 
ſo much ſhall be delivered as amounts to ten pounds, when it 
ſhall be required; to an action of debt upon that bond, it is 
no plea to ſay that he was not required, unleſs he ſhews in 
— how much of the bread was delivered. 33 Hen. 

8. : 

9. And pleas are to be ſo far certain, that they are not to be 
made ſo by bare inference or argument. 

10. If a condition of a bond be that the defendant ſhall 
ratify and confirm ſuch a demiſe, it is not ſufficient to ſay that 
he hath ratified and confirmed, &c. but he ought to ſhew how, 
and plead the confirmation by a deed. Dyer 229. b. 

11. If a man be obliged to warrant lands, to plead to an 

action of debt that the defendant peaceably enjoyed them, 
no plea; becauſe it is only an argument that he hath warranted 
them, and that argument fallible; for the party might enjoy 
| peaceably without having a warrant. Dyer 42. b. 2 Co. 3. 

12. It is not good to ſay that in indentura teſtator quod demiſe 
for that is but an argument that he had demiſed. Dyer 118. 2. 

13. So where the defendant, taking a proteſtation that there 
was no award, for plea avers, that it was not delivered to fin 
in writing; and the plaintiff replies, that by an award matt 
in writing, and delivered to the parties before the day, it w# 
awarded, and ſo aſſigns a breach; this replication is not g, 
becauſe it is only argumentative that the arbitrators deliverd 
the award. Dyer 243. b. 
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14. Every affirmative _ to be anſwered with an expreſs 
ative, and it is not ſufficient to anſwer it with another 
native; for that is no more than an argument, unlefs the 
«aſe be ſo that the cauſe cannot be otherwiſe tried. Co. Lit. 
1:6, 18 H. 6. 8, 9, 10. 5 5 

15. As if one be named to be dwelling at F. it is no plea to 
cy that he is an inhabitant at D. unleſs he concludes in the 
negative, and not at F. 19 Hen. 6. 1 


dereral other illuſtrations of this Rule may be obſerved hereafter. 


Note; There ought likewiſe to be a ſufficient certainty as to 
tine and place, 


__ . „ mum 


Of Certainty as to the Time. (P* 304) 


1. As where a bond was dated the 10th of Nov. 12 Jac. 
upon which the plaintiff declares, and the defendant pleads in 
har an indenture of defeazance, but doth not ſhew the date of 
the indenture any otherwiſe than by the words eiſdem die & anno: 
that refers to the date of the plaintiff's bond alledged in his 
(claration, and therefore the plea was held to be inſufficient 
for che uncertainty. 


be 2. For it ſhall he intended to bear date before the bond, 
1 which proves likewiſe the fifth general rule here laid down, 
5 that every plea is to be taken more againſt the party pleading, 


than for him. 7 Hen. 4. 5. Dyer 26. b. 27. a. 

3- To an action of debt upon a bond for the performance of 
covenants to pay money, upon taking an aſſurance the defen- 
Cant 22 payment on lach a day; but does not ſhew when 
ne allurance was made, and the plea was held ill. 2 Mod. 
"by 

4. Where ap action affirms the defendant to be tenant at 
ch a time, the defendant need not ſhew himſelf tenaut at chat 


F me. 32 Hen. 6. 16. 

jere 

Aim : 

ale Of Certainty as to the Place. 

was A 
»00, 


„ Where one pleads an attornment, he ought to ſhew the 
dee where the attornment was made. 2 R. 3. 13. 
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4. If a man be obliged to diſcharge a bond of one hundret 
pounds, pleading a general diſcharge without ſhewing hoy, i; 


not good. 35 Hen. 6. 10. b. 11. 

5. But where the condition of a bond is, that the obligor 
ſhall deliver all writings concerning ſuch land; to an action 
of debt upon that bond, it is a good plea to ſay generally, 
that he had delivered all the writings, &c. Dyer 28. 4 Hen. 

18 | 

L 6. If a man be obliged to come at ſuch a place at fuch a 
certain day, and that there he or another would ſhew to the 
plaintiff a ſufficient diſcharge of an annuity of twenty pounds, 
or to ſhew it to the plaintiff's counſel : it is no plea to ſay that 
the defendant offered to W. N. and R. D. the plaitiff's counſel, 
a ſufficient diſcharge of the annuity, and that they refuſed to 
| fee it, without ſhewing what diſcharge it was; for it lies in 
the judgment of the court to judge it. 22 E 4. 40. 

7. But it is there agreed, that if a man is obliged to account, 
&c. to an action of debt upon that bond, it is a good plea to 
ſay chat no auditors were aſſigned without ſhewing of what 
things he would make his account. 22 Ed. 4. 40, 41, 42 

8. Where a bond was made to pay for ſo much bread, when 
ſo much ſhall be delivered as amounts to ten pounds, when it 
ſhall be required; to an action of debt upon that bond, it is 
no plea to ſay that he was not required, unleſs he ſhews in 
— how much of the bread was delivered. 33 Hen. 

8. 
9. And pleas are to be ſo far certain, that they are not to be 
made ſo by bare inference or argument. 
10. If a condition of a bond be that the defendant ſhall 
ratify and confirm ſuch a demiſe, it is not ſufficient to ſay that 
he hath ratified and confirmed, &c. but he ought to ſhew how, 
and plead the confirmation by a deed. Dyer 229. b. 
11. If a man be obliged to warrant lands, to plead to an 
action of debt that the defendant peaceably 19 them, 1s 
no plea ; becauſe it is only an argument that he hath warranted 
them, and that argument fallible; for the party might enjoy 
peaceably without having a warrant. Dyer 42. b. 2 Co. 3. 
12. It is not good to ſay that i indentura teftator quad dem ift 
for that is but an argument that he had demi ſed. Dyer 118. 4. 
13. So where the defendant, taking a proteſtation that there 
was no award, for plea avers, that it was not delivered to him 
in writing; and the plaintiff replies, that by an award made 

in writing, and delivered to the parties before the day, it was 
awarded, and ſo aſſigns a breach; this replication is not good, 
becauſe it is only argumentative that the arbitrators delivered 
the award. Dyer 243. b. | 


14. E 


1. 
upon 
bar al 
the in 
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affirmative ought to be anſwered with an expreſs 
— = it is not lu ncient to anſwer it with another 
Aürmative; for that is no more than an argument, unlefs the 
caſe be ſo that the cauſe cannot be otherwile tried. Co. Lit. 
126. 18 H. 6. 8, 9, 10. == 6 1 

15. As if one be named to be dwelling at F. it is no plea to 
{xy that he is an inhabitant at D. unleſs he concludes in the 
negative, and not at F. 19 Hen. 6. 1 


gereral other illuſtrations of this Rule may be obſerved hereafter. 


Note; There ought likewiſe to be a ſufficient certainty as to 
tine and place. 


*Of Certainty as to the Time. 


1. As where a bond was dated the 10th of Nov. 12 Jac. 
upon which the plaintiff declares, and the defendant pleads in 


the indenture any otherwiſe than by the words eiſdem die & anno: 
that refers to the date of the plaintiff's bond alledged in his 
(eclaration, and therefore the plea was held to be inſufficient 
for the uncertainty. ; 

2. For it ſhall he intended to bear date before the bond, 
which proves likewiſe the fifth general rule here laid down, 
that every plea is to be taken more againſt the party pleading, 
than for him. 7 Hen. 7. 5. Dyer 26. b. 27. a. 

3- To an action of debt upon a bond for the performance of 
corenants to pay money, upon taking an aſſurance the defen- 
Cant pleads payment on ſuch a day; but does not ſhew when 
de allurance was made, and the plea was held ill. 2 Mod. 
"by 

4. Where ap action affirms the defendant to be tenant at 


ſich a time, the defendant need not ſhew himſelf tenaut at chat 
vme. 32 Hen. 6. 16. 


Of Certainty as to the Place. 


. Where one pleads an attornment, he ought to ſhew the 
pace where the attornment was made. 2 R. 280 


2. 80 


har an indenture of defeazance, but doth not ſhew the date of 


—— — — — — 


(P 305) with praying judgement of the wvrit , chat is *faid to be good, 


Readings and Obſervations 
2. So in an action for an annuity, or in debt upon a hoy! 
or for a rent-charge, the place ought to be ſhewn where the 
deed bore date; but otherwiſe of a releaſe pleaded. 5 Hen. 
5 24. 28 Hen. 8. Dyer 14. 9 Ed. 4. 139. 14 Hen. 3 
16. a. 2 
3 If a man pleads chat a deed was made by dureſs, he ough - r 
to ſhew where it was made. 5 Hen. J. 24. mt 

4. It a man is bound to enfeoff another of the mani of * 
if the defendant pleads performance to an action of debt upon 4; 
that bond, he ought to ſhew where the feoffment was mat 
15 Ed. 4. 14. b. 15. b. 

5. If an action of debt be brought upon a bond, and ng 
place is ſhewn where it was made; if the defendant plead 
dureſs at ſuch a place, that makes the declaration good which 
proves the ſixth general rule. Dyer 14. 

6. In a plea of expulſion to an action of debt for rent, the 
defendant mult ſhew the place of the expulſion. 2 Keb. 70: 
Mathews v. Croſs. 

7. If one is obliged to pay money at A. if the defendant 
pleads payment /ccundum formam condilionis, without ſaying a 
A. it is ill upon a ſpecial demurrer. 3 Leon. 345. 

8. Where a perſon is alledged to be alive, it muſt be at the 
place in the declaration; if it be in a matter that is tranſitor, 
otherwiſe it is ill. 1 Lut. 14. x 


4 
ed, t 
nſdid 


Secondly, That Pleas muſt have a proper Com 
mencement and Concluſion, and proper Induce 
ment to the Matter pleaded. 


1. Every plea ought to have its proper concluſion; as ples 
to the wiit muſt conclude to the writ, and pleas that go in b 
muſt conclude to the action, and eſtoppels muſt rely upon tas 
eſtoppel. Co. Lit. 303. 

2. For if a man pleads in abatement of the writ, and c 
cludes with petit judicium i querens actionem habere debt; du 
concluſion affirms the writ, and fo the plea is e ae in l 
ſelf: but if one pleads in bar of the action, an conclude 


cauſe chat the plaintiff can have no writ, if he has no acti0n 
36 Hen. 6 19. 34 Hen. 6, 1. a. 8 

3. So that if one pleads ſufficient matter in bar, 1100 
mands judgment of the writ, the plea ſhall be taken to de 
bar of the action, and not 9 to the concluſion af 
| plea. 37 Hen. 6. 24. 4 Hen. 6. 27. 6 Mod: 103. Ser 


155. 1 Lut. 34, 35. * 


On Actions of Debt. 


4 If another court ought to hold plea of the matter plead- 
&, the party ought not to conclude to the writ, but to the ju- 
*{iRion of the court. 38 Hen. 6. 18. 

5, Where the concluſion of a plea was, and being ſeiſed 
lied, that has been ſaid not to be good; but he ought to have 
Jledged that the party died ſeiſed of ſuch an eſtate. Dyer 
43. A. 

7 In an action brought by the huſband only, where the 
wife ought to be named in the writ, the defendant muſt not 
emand judgment of the action. 11 Co. 52. a. Nor if he 
leads an eſtoppel. bid. 

. To an action of deht upon a bottomree-hond, the defen- 
ant pleads that the ſhip was loſt; and the plaintiff replies 
that it was not loſt, and concludes to the country; and it was 
00d without ſhewing a breach of the condition. 1 Show. 148, 
Meredith v. Allen. | 

g. If the defendant pleads aon detinet, and does not conclude 
d the country, it is ill. 1 Saund. 283. 1 And. 202. 

See more of this hereafter in title RzPL1caTiONS. 


Thirdly, That they ought to have proper 
Averments. 


1. If an award be made for the payment of money upon 
icing A. in an action of debt upon that bond the plaintiff 
cd not aver that A. is alive; for that ſhall come on the other 
de. Dyer 329. | 

. There needs no averment of a matter, the certainty of 
wich appears by a neceſſary implication ; as to ſay the late 
Mop, implies that he is not now biſhop. 10 Co. 59. a. 

3- do it one pleads a leaſe at will, by force of which he 
tered, and was and now is poſſeſſed by force of the leaſe at 
il, that implies that the leſfee is alive; for if he was dead, 
e leaſe would be determined, and then he could not be pot- 
led by force of the leaſe. bid. 

4. To lay that ſuch a one was and now is ſeiſed in his de- 
15 ot a fee, that implies that the perſon is alive. 
Jer zog. a. 

4 one claims as heir in an action, he need not ſhew 
this anceſtor 1s dead; for it is implied; for otherwiſe he 
ul not be heir. 33 Hen. 6. 5 | : 

a It one entitles himſelf by a deviſe of all lands, it ſeems 
zeec not be ſhewn that the lands are ſocage-tenure, and fo 


able; for that ſhall be intended. Dyer 329, 330. 


7. It 


(P* 306) F ourthly, What Pleas ought not to be double, 
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7. If a man pleads that another was ſeiſed and enfeofl4 
him, he need not aver or ſhew that the feoffment was to his 
uſe; for that ſhall be intended till the contrary appear, 
Hen. 7, 33. | | 
; 8. To an action of debt upon a bond, with a condition tg 
perform an award, the defendant pleads an award to pay ſo 
much money, which he tendered to the plaintiff, who refuſel 
it; the plaintiff replied the money was awarded in full ſais 
faction, and that the defendant non o twlit, &c. and concluded 
to the country. Quere if good. 3 Lev. 165. | 
9. The declaration or plea need not aver what will cone 
properly from the adverſe party. Hob. 72, 78, 124. 
See more of this in the ſeveral titles of PLzAaDixs. 


1. In pleading to an action of debt for rent, where the de 
fendant pleaded as to part nil debet, and as to the refidue nil l 
buit in tenemenlis, as to the other part it makes the plea double, 
4 Mod. 254. 

2. Pleas which contain duplicity or multiplicity of matter, to 
one and the ſame thing, being diſtinct matters to which ſevenl 
anſwers are not good. Co. Lit. 304. a. Comb. 239, 240. 

3. One defendant cannot plead ſeveral matters, every d 
which goes to the whole. Co. Lit. 303, a. 

4. But if one pleads two matters, when he is compelled to 
ſhew both, that does not make the - plea double. Plow, 
Com. 194. a. 

5. If the defendant pleads no ſuch award made or delivered 

to him, that is a double matter; but if he m_ by way ak 
proteſtation, that no ſuch award was made, for plea that non 
was delivered to him, that is good. 5 H. 7. 7. 10 E. 4.6.0. 
Dyer _ a. 15 H. 7. 10. 
6. If a defendant pleads to an action of debt upon bor 
that it was made by dure of impriſonment, and by a 
of impriſonment, it is ſaid that is a double plea. 19 E. 4.4 

5. Where an action of debt was brought by a biſhop, ti 


defendant pleaded that he paid the money at the day, A Jv 
to the bond, to F. S. the plaintiff's bailiff, to the ule ol! 5 
Plaintiff, and by his command, and avers that it came 401 
uſe of the plaintiff; that averment makes the plea donde Ple 
for if the bailiff received it by the command of the plant þ 
notwithſtandiug it never came to his uſe, yet it is a gd 4 
charge to the defendant. 22 E. 4. 25. a. : - 
8. If the duplicity confiſts of matter that is ſarplg 


that does not make the plea double. 1 Hen. 7. 19. Dyer 7 


On Actions of Debt. 


9. If one pleadsa concord by an award, and payment, that 
- aid not to be double. 1 Hen. 7. 16. | 

10. In an action of debt. for rent upon a leaſe, to plead 
that the plaintiff levied the money by a iſtreſs, and ſo no rent 
«in arrear, that is not a double 1 1 Hen. 7. 16. 

11. To an action of debt for four marks rent, the defendant 
pleaded that one mark only was due; and pleads further, as 
to part a tender, and as to another part, an entry before the 
day that it became due: Theſe three pleas are ſaid to be not 
allowable, becauſe one of them goes to the whole ; but if he 
had taken the two firſt by proteſtation, that is ſaid to be good. 
3H. 6. 16, 19. 7 H. 6. 26. | 

12. To an action of debt upon a bond, the defendant pleads 
that he was i//iterate, and that the bond was falſly read to him; 
and further, that it was delivered as an eſcrow, and the con- 
(tion on the part of the obligee not performed, and ſo not his 
deed; it was held that this plea was not double, becauſe he 
concludes and ſo not his deed; for when the party concludes 
and ſo not his deed, he may plead twenty matters, to ſhew 
that it is not his deed. 38 H. 6. 26, 27. | 

13. Though it is ſaid that two pleas ſhall not be allowed, 
eich of which goes to the whole; yet if the defendant pleads 
a ſufficient plea in bar, and traverſes the plaintiff's title, that 
i; faid not to be double, becauſe the traverſe waves the plea in 
bar.. 9 Hen. 6. 26. 


ſtrongly againſt the Party pleading it. 


1. If a Plea is capable of two conſtructione, it ſhall be taken 
more ſtrongly againſt the party pleading it; becauſe every 
ham is preſumed to have made the beſt of his own caſe. 3 


Et 2. Co. Lit. 303. b. Hob. 234. Jenk. Cent. Caſes 118, 


pixthly, That inſufficient Declarations may be 
made good by the Defendant's Plea; ſo the 
Flea by the Replication, may be good by 
ide Plea of the adverſe Party. ng 


. If a declaration, bar = licati ive i 
tion, " replication be {defeQive in 

ect of the omiſſion of ſome circumſtance, as time, place, 

&c. 


*Fithly, That every Plea is to be taken more (p. 30) 


—— cc 
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&c. it may be made good by the plea of the adverſe party 
bur if it be iuſufficient in ſubſtance, it cannot be made good. 
Co. Lit. 303. b. Hob. 82. 

2. It is.n-cefary in a declaration upon a bond to ſet fork 
the place wheze id was made; but if the defendant pleads di 
reſs (whereby he confeſſes the deed) at ſuch a place, thy 
makes the declaration good; for it mall be intended to hay 
been made there. 28 H. 8. Dyer 14. 

3- It a plea be double, and an iſſue be taken upon the mx. 
ter pleaued, the plea is made good and fingle. 5 E. 1. 4, 11, 
a. 4 E. 4. 55. | | 

4. It the plea of the defendant be inſufficient, and by the 
replication cf, the plaintiff it appears that the plaintiff ha 


no cauſe of action, he taall not have Judgment ; but when the 


plea is a confeſſion of the point of the action, there if the 
plaintiff ples, and ſhews matter which doth inforce tis 
caſe, notwithſtanding the replication be in law inſuſtcien, jet 


1 


the plaintiff thall have judgment. 8 Co. 120. 9 Co. 116. b, 
5 An action of debt was brought upon a bond by the 
ewe as chief bailiff of the liberty of 'Pontefrad in Verifpm, 


but he did not declare as caprialis ballivus; yet by the coun 
it was held good, for otherwiſe the defendant might hare 


craved Oyer, and have entered it zu hæc verba, and then hare 
3 the ſtatute of Hen. 6. that it was taken clit i 


ut now it ſhall be intended gocd upon a demurrer to the de- 
claration. 2 Mod. 36. S:mpſon v. Ellis. 5 


Seventhly, That Pleas amounting only to the 
General Iſſue are not good, but the General 
Iſſue mult be pleaded, Hob. 127. Carthew 16d. 


1. But every-plea which amounts to the general ifſue is 10 
therefore ill. 2 Mod. 176. 

2. Lo an action of debt upon a leaſe for years, the deſen- 
dant may plead an entry into part, upon which follows ſul- 
penſion ; and it doth not amount to the general iffue only 
1 Ven. 2. Mathews v. Css. 


3- Where a plea goes by way of confeſſion and avoidance, 


ſuch ptea ſhall not be conſtrued to amount to the general iflue. 


Skinner 362. 3 5 
See more as to this point in title Issvx. 


Eighthly 


*] 


On Addions of Debt. 


*Fighthly, That in ſome Inſtances where the Iſſue (P* 398) 
is joined upon a Matter infufficient, there ſhall 
be a Repleader. 


1, If the bar be good, altho* that there be an ill iſſue 
joined, yet the plea ſhall ſtand, an. there ſhall be a new repli- 
cation by way of repleader; but if the plea be ill, both par- 
ties ſhall replead. 21 H. 6. 14. Ly 

2. If the jury do not find aſſets to a certain value, the ver- 
dict is -nfuflicient, and the court will grant a repleader, and 
the iſſue muſt be tried by another jury. 6 Mod. 3. 

z. Where the court awarded a repleader in an action of 
debt for rent. 4 Leon. 19. Jocelin v. — 8 . 

4. Where a repleader was granted upon an immaterial iſſue 
in an action of debt upon a bond againſt an executor. 2 
Mod. 139. Read v. Dawſon, 


Of Oyer. 


1. The party to the record ſhall have Oyer of it in the ſame 
court, as it is ſaid by Bryan, becauſe he cannot traverſe it; 
otherwiſe if in another court. 5 Hen. 7. 24. 1 Saund. 9. But 
Quere whether the party can have Oyer of a record in the ſame 
court, for the practice is otherwiſe, 9 Hen. J. 17. ) Ed. 4. 18. 
For the party may have recourſe to the record, without aid 
of the court. 

2. If one pleads a deviſe to a- ſtranger, the other party, 
zunſt whom the deviſe is pleaded, cannot have Oyer of the 


_ teament ; becauſe it does not belong to him that pleads it, 
Co. but to the ſtranger. 3 H. 6. 46. 

eſen 

ſaſ⸗ 


5 It is faid that he, who is party to the record, ſhall not 
hare Oyer of it when the tho is pleaded by way of bar; 
but 8 where the record is to be exccuted againſt him. 
22 H. 6. 38. 

4, When a deed is pleaded with a profert hic in curia, the ve 
deed itſelf is by intendment of law immediately in the poſ- 
lefon of the court; and therefore when Oyer is craved, tis 
0! the court, and not of the party. 3 Salk. 119. And after 
Oper is craved, the deed is become part of the record, and the 
unt muſt judge upon the whole; and the demand of Oyer is 
kind of plea which may be counterpleaded. 3 Salk. 119. 


5. Ang 
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5. And if the plaintiff makes an unneceſſary profert of the 


deed, the court will not grant Oyer. Salk. 497. 
6. And if upon Oyer, where it was unneceffary for the Plain. a 
tiff to have granted it, the plaintiff ſets forth a wrong d 
and the defendant, ſetting forth the deed which he had Oe 5 
granted of, pleads performance of the covenants, and the a 
laintiff ſhews an indorſement upon the deed: The defendant te 
mould there have ſet forth the deed himſelf, being a party tg ch 
it, and then have pleaded performance. Now as the defendant pl 
was not obliged to give Oyer of the indenture, the ſetting it 
forth ſhall not be to his peril, as where he is obliged to ſe it T 
forth, and therefore is not excluded from ſaying that there is th 
more contained in the indenture; ſo that as the defendant wa th 
by law obliged to ſet it forth, ſo he ſhould have ſupplied this ga 
omiſſion of the plaintiff, and then have pleaded performance, an 
to have made his plea compleat. Salk. 498, 499. Ck v, pl; 
Remington. N an 
7. The want of a profert is only matter of form, and eurd oh 
by a verdict. Salk. 497. And by the act of the amendment if the the 
law f the 4 & 5 Anne, it is cured afler judgment upon an enquiry, ma 
and muſl be ſet forth ſpecially, for cauſe upon a demurrer. Aft 
“ zog) *8. Where the deed is not in court, no Oyer can be granted, ſam 
1 Saund. 9. 3 Salk. 119. wit 
9. The entry upon the roll was, that the defendant prayed | 


Oyer of an indenture for the performance of covenants, which 
was not brought into court; there, upon a general demurter it 
ſhall be intended to be the true indenture, and that it is in 
court, tho” it does not appear fo on the record. 1 Saund. 9. 


And after Oyer of the condition the defendant ought to lhew 10 a 
the indenture, and not the plaintiff; and the entry always ſup it, b 
poſes it to be brought into court by the defendant. Id. may 

And if the defendant ſwears that he never had a counterpart give. 
of che indenture, or that he hath loſt it, the court will fome- erro1 
times compel the plaintiff to give a copy of it; but that ib erro1 
gratia curie, and not Ex debits juſtitiæ. Ibid. abe 

To illuſtrate which the caſe was, that in an action of debt t; 
againſt an adminiſtrator upon a bond of the inteftate, the de. being 
tendant demanded Oyer of the bond and condition, (& el. prant 
zur) which words are the act of the court, and the condition matte 
was for the performance of covenants in an indenture made decay 
between the plaintiff and the inteſtate ; and then the defendant be tt 


prayed Oyer of the indenture mentioned, tho' it was not brougat 
into court by a profert in curia, and ſays in his plea ef eig 
in hc verba, and then pleaded; to which the plaintiff 8 
murred, ſo that the indenture was no otherwiſe in court * 
by the defendant's ſetting it forth in this manner, which hoy 
have been produced by the defendant in his plea, nor 


On Actions of Debt. 

band and ſeal of the inteſtate, and the place where it was 
made, and the ſubſtance of it; that if it ſhould be miſrecired, 
and a wrong deed ſet forth, the plaintiff might plead non ef 
fattum, which here he could not do; becauſe the defendant 
bad not alledged that it was the inteſtate's deed, and therefore 
the defendant could not crave Oyer of it, and get it truly en- 
ered; and the plaintiff having demurted, it ſhall be intended 
de true deed; but it is ſaid the plaintiff might have com- 
plained to the court. 3 Salk. 119. 1 Saund. 8, 9: e e 

10. The defendant appeared and accepted a declaration of 
Trigity term, and the attornies of both fides diſcourfing about 
the original, the plaintiff's attorney told the defendant's attorney 


gave the defendant's attorney a copy, who pleads in abatement z 
and after a re/pondeas_oufler awarded by the court, he gives the 
plaintiff's attorney a plea, ſetting forth Oyer of the original ; 
and the queſtion was, whether the plaintiff's attorney ſhould be 
obliged to receive this plea. Holt Chief Juſtice doubted for 
theſe reaſons: 1. That after an imparlance one could not de- 
mand Oyer; for an imparlance is always to another term. 2: 
After a plea in abatement one could not have Oyer even the 
ſ2me term to plead another dilatory matter; but what ſtuck 
with him was, whether this being of the ſame term, the party 
might not crave Oyer, in order to demur to the declaration, 
nd ſhew a variance between that and the writ, or have it en- 
tered on record, in order to move in arreſt of judgment, or take 
2rantage upon a writ of error, without being put to the 
charge of a certicrari; and, ſays he, after a plea in abatement 
o a bond the defendant may have Oyer; and if he inſiſts on 
it, he muſt enter the prayer for it on record, and the plaintiff 
may counterplead or demur to ſuch prayer, that if * court 
zes judgment againſt the defendant, he may have his writ of 
error; and tho' granting Oyer, where it ought not to be, is no 
error, yet denying it is: And Huelés argument was, that 
where the party is entitled to Oyer he need not plead without 
it; but (fays he) ſure the defendant cannot, without Oyer 
being granted to him, enter a demand and of Oyer's being 


gi paned; for then the defendant's attorney might ſer ſorth che 
it20n matter falfly, which tho” it could not #enſnare the other fide, 
made becanſe the plaintiff might ſet forth the right writ, yet it would 
idant de tedious and inconvenient; and for other reaſons “ here 


mentioned the defendant was denied the Oyer; and Powell 

109% notice that formerly all demands of Oyer were in court, 

ale now in caſe of an appeal. 6 Mod. 28, Salk. 498. 

n. is ſaid that a deed remains in court all the term it is 

ounce; but it is faid to be otherwiſe of a will or letters of 

i 6ftration ; for that they do not not remain in court, 
OL, II. ES” + becauſe 


the original was filed; but he had a copy of it. whereof the 


(P* 310) 
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becauſe the party may have occaſion for them elſewhere 
Salk. 497. 36 Hen. 6. 30. | | f 

12. Where the party cannot demand Oyer of letters patenu. 
1 Mod. 10 % 

13. Where the defendant ſets forth an indenture in his ple 
and the plaintiff in his replication craves Oyer of it, there 
the indenture is part of the 3 plea ; and if upon ſuch 
Oyer it appears, comparing the indenture with the Jefendan 
plea; he has pleaded a falſe plea; the plaintiff ſhall hare 
judgment. 1 Saund. 316. 3 Salk. 120. And ſee the cafe after 
in title—Of Aſſignment of Breaches. 

14. Where letters patents are pleaded, if they are rcorded 
in the ſame court where the plea is pleaded, it is ſaid the pary 
need not ſhew them; but where they are recorded in another 
court, he muſt plead them wi th a profert in curia, or the exem- 
plification of them under the great ſeal. Salk. 497. 

15. Where a declaration is upon an agreement, and the 
writing ſet forth only an evidence; there the court will not 

ant Oyer, but will in ſome caſes order a copy. 2 Keb. 430. 
Suſter v. Cowell. 8 

16. If the defendant craves Oyer of a deed, to which there 
is a ſchedule, he ſhall likewiſe have Oyer of the ſchedule. : 
Keb. 4. pl. 8. 

17. If a releaſe be pleaded, and the plaintiff craves Oyer 
of it; if the defendant will not grant it, the plaintiff may fg 
judgment as for want of a plea. 6 Mod. 122. Carthew 453, 
454, 517- 1 . 

18. It Oyer be demanded and not given, and judgment be 
Raped, the court will on motion ſet it aſide. 2 Keb. 27; 
Pi- b 


37. 


Other Caſes concerning Oper. 


1 Sid. 50. 2 Keb. 102. pl. 31. 275 N 


6. $ 

2 Lev. 142. 37. 542. pl. 4. 544 Pl, 1% (cf 
Hutton 33. : | | 564. pl 68. 568. pl. 16. agreed, 

* Popham 202. 3 Keb. 76. pl. 11. 135, pl. ay, an 
1 Keb. 32. pl. 85. 104. pl. 111. | 191. pl. 40. 480- pl. 1 enderec 
381. pl. 89. 382. pl. 91. 491. pl. 33, 34. 605. pl. pl 
415. pl. 124. 424. pl. 150. 708. pl. 43. 716. pl. 1 ure 1s a 
486. pl. 25. 513. pl. 28. onditic 
694. pl. 12. 937. pl. 54. 1 In 


On Actions of Debt: 


Of Pleading a Tendet: 


1. This rule is laid down; that if the condition of a bond 
he collateral, as to perform an award after a Tender and a 
Refuſal; the party need not ſay that he is yet ready, &c. but it 
is peremptory to the party who refuſes; but otherwiſe if the 
condition be the efſence of the bond, as to pay money. Dyer 
150. 22 Ed. 4. 5. „ | 

2. An action of debt was brought upon a bond conditioned 
to pay twelve pounds on the fifteenth of Auguſt and on the 
fiteenth of e by equal portions; the defendant 
pleaded that on the fifteenth “of Anguft there was fix pounds 
tie, which on that very day at B. al folvere, and was ever 
ter ready to pay: and afterwards; viz. on the fifteenth day of 
December he did pay it to the plaintiff, who accepted; and 
upon a demurrer to this plea it was adjudged ill, becauſe the 
efendant pleaded a Tender without a Refuſal to accept, and 
lis accepting it afterwards will not help it; tis true, if there 
had been a certain place of payment mentioned in the condi- 


2 was not there ready to receive it; this might be good, 
ut here was no certain place appointed. 3 Salk. 342. 

3. If a man be — in twenty pounds for the payment of 
ten pounds, he cannot plead a Tender and Refuſal, without 
leading that he is yet ready to pay the ſame. 1 And. 4. 

4. But if a man be bound in two hundred quarters of wheat 
tor the delivery of one, there tender and refulal only is a good 
pez. Co. Lit. 207. a. Becauſe they are bona peritura, ind tis 
«huge to the defendant to keep them: Ibid. 9 Co. 79. a. 

5. If a bond is made; and afterwards there be a defeazance 
tor the payment of a leſſer ſum; there tender of that leſſer ſum 
„good, without pleading that he is yet ready. 1 Cro. 155. 
But otherwiſe of an obligation with a condition. | 

b. So where an action of debt was brought on a bond, and 
the defendant pleaded that the plaintiff; by his deed indented; 


4 reed, that the defendant ſhould pay him ſuch a ſum at ſuch a 
. G wy, and that then the bond ſhould be void; at which day he 
: 4 þ-ucered the money, and the plaintiff refuſed ; there it is a 
1.4 


pood plea without ſaying he is yet ready ; for there the inden- 
ue 13 as a collateral covenant, and not part of the bond, as a 
"dition is. Moor 36, 37. | | 
7- In debt upon a bond to give and grant a thing, to plead 
Ade was ready always ſo to do, is no good plea. 1 Bro. 
. 


Ce 2 8. But 


(* 511) 


# 


tion of this bond, and the defendant had ſhewed that the 


12) Fer tendered it; and the obligee refuſed, without ſaying that 
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8. But where an action of debt was brought for rent on x 
leaſe for years, the defendant pleads that Chriſtmas day bein 
the quarter day, he was at the ſaid meſſuage for the ſpace d 
an hour before ſun- riſing until ſun-ſetting of the ſame day; 
and that neither the plaintiff or any other, on her behalf, 8 
oi was ready there to receive it, and that always fince that day 
he hath been and yet is ready co pay the ſame; the plainif 
demurred, for that the defendant had not alledged a tender 
ut only that he was there ready to pay; but it was adjudocd 
for the defendant, for there need not be a tender, but where 
there is a condition. Raym. 418, 419. Crouch v. Falſtoffe,; 
Salk. 242. 2 

9. So where an action of debt for rent incurred at two half. 
years was brought, and as to one of them the defendant 

leaded nn debet, and as to the other a: non; becauſe he fays 
ke was ready to pay it at the day and place, and has 
been ever ſince, and a profert in cur of the rent, ide» petit ju. 
cium de damnis; to which the plaintiff demurred, for that he 
did not ſay quod obtulit, for the time and place is certain, /empr 
paratus is no good pela without an obtulit; for the defendant it 
was ſaid, that the plaintiff ought to reply a demand. 1 Inſt. 34, 
*Tis a good plca for the heir in dower to ſave his damages, to 
ſay that he was always ready, &c. Raft. Ent. 159. Semper paratr; 
is pleaded without an cbtulit, ſo 1 Rolls 373. no mention is 
made of a tender. | 

But then another fault was found, that it was pleaded in 
bar, whereas it ought to have been in bar of the damages, and 
not to the action; and this was agreed to be fatal; but tle 
court held the plea to be naught for the other cauſe alſo. ! 
Vent. 322. Oſborn v. Beverſham. 

10. If one be obliged that a ſtranger ſhall execute a bond 
to the obligee, it is ſutficient ſor the obligor to ſay, that a fa. 


e ſtranger was always ready. 10 H. 6. 16. 27 H. 8.1.4 
19 H. 8. 12. a. ; 

11. In debt upon a bond, if the defendant pleads that the 
plaintiff was beyond ſea at the day of payment, he mutt plea. 
that he is yet ready to pay the money. 1 Sid. 39. 

12. To plead wncore prift, (i. e.) that the defendant was 2þ 
ways ready, is not to be pleaded after a general 1mparlance 
2 Mod. 62. | 

13. Where it was held neceſſary for the defendant to plead 
that he is always ready to pay the money. Ray. 416. Lec 2. a 
miniftrator, &c. v. Garret & Ux!. "terſe 

14. If one is obliged to 1cleaſe upon payment of more, 


he is bound ſo to do upon a tender and refuſal, as if the = 
: * 


On Actions of Debt. 
vere actually paid. Salk. 75. At the end of the caſe of 


Simon v. Glanville. ; | : | 

15. When both parties meet at a time and place, for ſome 
king to be done by one to the other, he who pleads a tender 
muſt alſo plead a refufal, otherwiſe ſuch plea is naught upon a 
lemurrer, but good after a verdict; and if the defendant be 
zbſent, the plaintiff muſt ſhew it, and that he was at the time 
and place, and tendered what was to be done on his part. Salk, 
biz. Lancaſhire v. Killingworth. 

16. This difference is taken between a tender in am fit and 

in debt ; that as in debt the damages are but acceffary, and 
therefore the defendant may plead in bar of the damages; but 
in Hemp they are the principal, and therefore he onght 16 
plezd in bar de ulterioribus dampnis. Salk. 622. Giles v. Hart. 
1 Ven. 322. 
17. Where tender and refuſal is pleaded, tis the refuſal 
which is traverſable, and not the tender; for tis that makes it 
2 payment in law, and not the tender; and wherever the de- 
mand is certain, Or a certain ſum claimed in the declaration, 
there a tender and refuſal is a good plea, and a tender is not 
rell pieaded without a refuſal. | 

18. If a man is obliged to pay at or before the firſt of May 
i ſuch a place, a tender of the money at the place any day be- 
fore is void, unleſs he meets the obligee at the place, and ten- 
ters it. 1 C o. 14. | 

19. If one comes with his money in a bag, and holds it in 
5 arms, and fays I am ready to pay you, tis no good tender, 
No 74. | 
20, But if more money be tendered than ought to be paid, 
'tencered in bags and laid down, Qzere if not good. 5 Co. 
115. | 
21. If one has during life to pay money at ſuch a place to 
te oblige, a tender at the place is. not good without notice 
Nat he intends at ſuch a time to tender him the money, and de- 
pe that he would be there to receive it, and then it is good, 
nr 354. 

2. If iſſue be taken on a tender, and found for the deſen- 
at, the money brought into court ſhall not be delivered to 
ke plaintiff, Noy 110. 
23. Debt on bond conditioned to pay money at a day and 
ace, the defendant pleads he was there ready at the day, and 
t plaintiff or any Er him was not there; the plaintiff may 
le the defendant's plea, or ſay he was there without a 
[erle, Keil 75. 
& If the condition of a bond is, that if A. do not pay 
«a ſuch a day and place, he will, upon delivering v p 10 
im 
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him A's bond, pleading paratus Fuit at the place, is not good 


without an obtulzt. 3 Lev. 104. 


25. Tender of Rent on the land how pleaded. 2 Cro, 423, 


(P* 313) *Other Caſes concerning pleading a Tender. 


2 Keb. 353. Ludleham v.Stacey. | 3 Lev. 104, 322. 
3 Keb. 5177. Ramſey v. Rutter. | Keil. 75. 5 
800. Beverſham v. Oſborne. | 1 Leon. 69, 70, 71. 
Cro. Eliz. 14. Hawley v. Simp- 2 Leon. 213, 
7 Ley 70. 
73. Allen v. Andrews. | Noy 74. 
126. Harrold v. Clot- 110. 
worthy. | 2 Pen. 109. 

2 Cro. 4.23. | Dyer 354- 
Cro. Car. 426. | 5 Co. 76, 115. 
Lut. 227. 1 Cro. 14. 
1 Fen. 21. 2 Roll's Rep. 432. 


Of pleading Payment. 


1. If one is obliged to pay the moiety of ſuch monies, a 
from time to time the obligor ſhall receive ; the defendant 
pleaded payment of the moiety without ſhewing the particula 


ſums he received, and held good. 1 Sid. 234. 


2. To an action of debt upon a bond the defendant plead 
payment at Dublin in Ireland; and it was held naught : S0 it 
covenant by an apprentice in Middleſex, the 3 pleads 
a departure at London, and it was held naught. 2 Sid. 119 
3. Where the defendant pleaded payment of five pounds be 
fore the day, and acceptance in ſatisfaction, to an acht 
brought for payment of eight pounds at ſuch a day; the coun 
ta Food plea, becauſe acceptance before the day of 1 
leſs ſum, or at another place is good; but payment of pat! 
the day and place cannot be alledged or ſuppoſed to be in l 
Fal of the ſame kind. Moore 677. Penny 3 


held t 


tisfaction o 
Core. 


be ill. 2 Ke 
5. That a 
2 Keb. 58. 


628. Chapman v. Winer. 
lace of payment is neceſſary to 
flow v. Anſlow. 768. Cantnor v. Hunt 


And that it is not cured after a verdict, 2 Leon. 216. Con 
6.1 


v. Beveridge. 


4. N yment of a leſſer ſum before the day is ſidu 
i be alledg 
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6. If a bond be of twenty years ſtanding, the law will pre- 
fume it paid, upon ſolvit ad diem pleaded; but Quzre if" in 
fat caſe the defendant pleads payment after the day in the condition, 
whether he muſt not prove payment. 6 Mod. 202. 

7. If one be bound to pay rent at a day certain, payment be- 
fore the day will not diſcharge it. 4 Leon, 4. Fuller's caſe. 

$. Where payment pleaded was ill without ſhewing an ac- 
iittal or releaſe. Cro. Eliz. 884. Colbrook v. Foſter, 


See more hereafter in title Pleading to Records. 


Caſes concerning pleading Outlawries, 


1. To an action of debt upon a bond the defendant pleads 
in outlawry in the plaintiff, and concludes in abatement ; the 
laintiff replies aul liel record, and the defendant had a day to 
— in the record, and failed; and it being pleaded to a bond 
where an outlawry operates as a bar, on failing to bring in the 
record, the plaintiff had judgment; but otherwiſe would it 
have been in an outlawry upon a ſimple contract, for there the 
King ſhall not have it. Cro. Eliz. 203. Smith v. Bernard. 

2. Outlawry in the teſtator is no bar to an action brought by 
the executor. Hutt, 53. 1 Brownl. 55. Lut. 1604. contra. 


by an executor. 1 Brownl. 55. Hardr. 60. 

4. If a general pardon by act of parliament deſtroys a plea 
of an outlawty. See 1 Brownl. 56. 

5. Exceptions to a plea of an outlawry. 3 Keb. 297. Patman 
r. Stanard, 

6. T. was outlawed in debt, and a ſuperſedeas was deli- 
ered on record to the ſheriff, before the award of the exigent : 
It was held that the party might avoid it by plea; and where a 
matter of fact is wack 1 to avoid an outlawry, it muſt be plead- 
ed in perſon; but matter of record muſt be pleaded by attorney. 
4 Leon. 22. Taylor's caſe. 

7. How an outlawry is to be pleaded. Comb. 379, 471. 


A Plea of a Recovery in another Action. 


. A recovery in treſpaſs or trover, or in any other action 
Vhere the damages are uncertain, is a good bar to an action 
- =_y another for the ſame treſpaſs ; but a recovery in an 
«uon of debt againſt one, where two are jointly and ſeverally 
und, is no bar to an action of debt againſt the other without 
ation, Velv. 68. 

2. Where 


*3. Nor is outlawry in the plaintiff a har to an action brought (P 314) 


| 


_ — — 


| 
| 
| 
| 
| 
| 
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2. Where a recovery in aſſumpſſt is a good bar to debt 
a bond for the ſame Tn Ee, iz. . 1 

3. But where two were jointly and ſeverally bound, and the 
defendant pleaded that the plaintiff at another time recovered 
againſt the other, and had execution; it was held a good plea 
Moor 29. | Ny 

4. A recovery in an action of debt upon a bond, is a good 
bar to an action brought upon a ſtatute-merchant or ſtaple, 2 
Cro. 8, 9, 34. Phillips v. Echard. obs: 

5. Where an action of debt was brought upon a bond, and 
the caſe was, that two men were bound in a bond to J. S. and 
the defendant pleads that his co-obligor was ſued to judgment, 
and thereupon a fieri facias ifſued, and that the money was 
levied by the ſheriff; this was held no plea. 2 Show. 394. 
Dyke v. Mercer. We 5 

6. To an action of debt upon a judgment, the defendant 
pleads that the plaintiff had proſecuted him, and recovered, 
and that he paid the money to the ſheriff, and the plaintiff 
demurs; the plea was held naught, and judgment for the 
plaintiff. 2 Show. 139. v. Morton. 

7. Where the defendant pleaded a plea, that upon non ef 
Fattum in another action, it was found that it was not the de- 
fendant's deed; and the plea was ill pleaded, for that the 
e was not well ſet hon 1 Brownl. 81, 82. Level v. 

all. n n 
8. Where a verdict was held no bar by an inſufficiency, in 
2 up the judgment thereupon. 2 Cro. 284. Level v. 

all. * 5 ok 


Of pleading a Releaſe. 


1. Where a releaſe was held no bar to an action for an an- 
nuity. Moor. 134, Digg's caſe. So of a relief by a releaſe 
of all demands. 1 Co. 111. b. 

2. Where a releaſe was upon the whole matter pleaded, ad- 


Judged no bar to an action upon a bond. Parſons v. Cottere|, 
ay. 399. 9 | ; 
3. An action of debt was brought upon a bond, with a con- 
dition for the due ſervice of an apprentice ; and the obligee 
made a releaſe to the apprentice, and not to the obligor, and to 
an action brought againſt the obligor, he pleaded this releaſe; 
and it was held by the whole court, that by a releaſe to the 
ſervant the obligation was ſaved, if the releale was made before 
the bond forfened ; but if it were made after the covenant 
broken, then ſuch releaſe made to the ſtranger did not diſpenſe 

with the bond. 3 Leon. 4335. | | 4 
3 e 4. Where 


* 
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re a releaſe pleaded puis dare in continuance was ad- 
b ew ill leaded this being no place mentioned where (P? 3 3) 
ome made. 3 Keb. 175. Child v. Gardiner. | 
. lo an action of debt upon a bond, dated and delivered 
te fir day of May, and upon the firſt day of June following, 
4 oblioce makes a releaſe to the 1 dated the firſt day of 
March, and delivers it the firſt day of June, by which he re- 
leaſerh all actions to the date of the releaſe ; the whole court 
deld that the bond was not releaſed. Cro. Eliz. 14. Drury's 
4 Io an action of debt upon a bond dated 1 May, 27 Eliz. 
the defendant pleaded that he was bound together with one R. 
in that bond, to whom the plaintiff releaſed all actions and 
demands to the ſaid firſt day of May; the plaintiff by his re- 
plication thewed that after che bond ſealed by R. the obligee 
releaſed to him, and traverſes that the now defendant wa- hound 
together with R. and it was held that this releaſe did nor diſ- 
charge the defendant. Cro. Eliz. 161. Mannings v. Townſend. 

5. To an action of debi upon a bond brought by executors, 

the defendant pleads a releaſe from one of them; and the 
plaintiff replied, that he who releaſed was an infant, and that 
the releaſe was made without conſideration; and upon a de- 
murrer it was adjudged for the plaintiff, it being a void releaſe. 
Cro. Eliz. 671. Knot & al' v. Barlow. 
8. If the defendant pleads a releaſe, and the plaintiff craves 
yr, and it appears that the bond is excepted, he may reply 
rn of factum; and the obligation being excepted, all actions 
and ſuits upon 1t are excepted by intendment of law. Cro. Eliz. 
726. Brook v. Wheeler. 

9. A releaſe aftera verdict, and before judgment, eannpt be 
pond; but the party is put to his audite guerela. "Hob. 

162, 

„ By a releaſe of all demands, rent reſerved upon a leaſe is 

ut releaſed; but Twiſden ſaid it was otherwiſe of a ſum in } 
groſs. 1 Sid. 141. 1 Ven. 314. Salk. 578. 2 Cro. 191. 

foph. 176. Jent. Cent. Caſes 202. 

11. But if the rent be payable, a releaſe of all demands 
leaſes the rent; yet if part of the rent be due, and part not 
fue, and the defendant pleads the releaſe to the whole, the 
pantiff ſhall have judgment. Salk. 573. 

12. Whether a releaſe from A. and B. to C. though theſe 
runde be in the releaſe, that they releaſe all obligations and 
ore wings obligatory, actions, &c. which they or either of them 

nz have againft C. will be a bar to an action brought upon 
in agreement made between A and C. It ſeems not, for 
*ca2not be conſtrued to be the intent of the parties to releaſe 


an 
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an eee made to one of them, when he joins another in 
the ſame releaſe, who was not a party to the agreement. Ran 


393. 
825 The defendant to an action of debt upon a bond pleat; 


a releaſe of all errors and actions, ſuits and writs of eng 
whatſoever ; it was adjudged that this releaſe extends only to 
writs of error. Raym. 399. 

14. So that it muſt be obſerved therefore, that the genen 
words of a releaſe may be reſtrained by the particular occaſion 
for which the releaſe was made: as where executors ſued ou 
feire facias to have execution upon a judgment for fix thouſand 
pounds, and the defendant pleaded in bar a releaſe by one of 
them, whereby he eee ed to have received of the defen- 
dant five pounds given him * a legacy, and releaſed jo him 
thus, all actions, "Ret and demands whatſoever, which I againſt 
him as executor, &c. have or may, or can have, fir any maiin 
whatſoever ;, it was adjudged no releaſe, for that the particuly 
purpoſe for which the releaſe was made, ſhall reſtrain th 


general words. 3 Lev. 274. Knight & al' v. Cole & Ux Exec, d 
| &c. 3 Mod. 277, 278, 279. 
(P* 316) 15. To a recognizance, or to a ire facias upon a recogni- h 
zZzance, a releafe to the bail of all actions and demands is 30 b 
plea; becauſe at the time of the releaſe chere was not. any re. pl 
cognizanee in any ſum, nor was there any duty due. 5 Co, K 
o, 71. | 
e 10 See Hooe's caſe cited in the cafe of Hancock and Feild ne 
in 2 Cro. 191. But this muſt be underſtood where the recog- J 
nizance is in the King's bench; but if the recognizance be in th 
the common pleas, where the ſum is certain in which the bai la 
are bound, a releaſe to the bail would be good ; and with thi ſa 
agrees the opinion of my lord Coke in 1 Roll's Rep. 387. i 
the end of the caſe of Hakeſley v. Hurriſon. pl 
17. Other caſes concerning pleading a releaſe, ſee n. 
A | it 
Cro. Eliz. 54. Alford v. Lee. 54.—— of 
68. 225 caſe. 61. Potter v. Tun thi 
2 Cro. 82. The King v. Wend- | ſon. | ſa) 
man. 62. Lawrence v. 4- | 
300. Tynan v. Bridges. tham. ſuf 
310. 80. Whitten v. By. 10 
3 Cro. 426. Digby v. Price. 115. Bridges v. Bunt the 
490. Kneverton v. Layton. | 2 Brownl. 300. — | 
1 Keb. 499. Hen v. Hanſon. Fenk. Cent. Caſes 202% *0 
2 Cro. 486, 2 Fen. 131. Shiphey v. (rap 5. 
1 Brownl. 51. Sjeak v. Richards. ter. 


Except 


On Actions of Debt. 


Exceptions to Pleas relating to Lands. 


1. To an action of debt upon a bond to procure a ſtranger 
to make a releaſe of his right and title to lands; the defendant 
cannot plead that the ſtranger hath not any right to thoſe lands. 
1 Saund. 215, 216. Doughty v. Neale. 

2. If one is obliged to make a ſufficient title to lands before 
{uch a day, and the defendant pleads a feoffment with livery, 
2nd that he was an hour before ſun-ſet upon the premiſſes, 
ready to have made a conveyance : this is not good without 
ſewing what ſort of conveyance he intended it to be; but 
there needs no notice of the time and place, Ven. 147. 

3, In debt upon a bond with a condition to confirm ſuch a 
demiſe; and the defendant pleaded that he confirmavit & relax- 
ait, and held no plea for want of alledging a confirmation by 
deed. Dyer 229 b. | 

4. If one is obliged to make to another a legal eſtate, tis 
ſufficient for the obligor to plead that he made a feoffment ; 
but if it had been to build a ſufficient houſe, he ought to 
plead that he built ſuch a houſe, and that it was ſufficient. 
Kelway 95. 

5. In 2 the performance of a condition, which is, 
not to diſturb the poſſeſſion of the obligee in his eur 

e 


op by any indirect means but by courſe of law; and pleads 
e 10 that he did not diſturb by any indirect means, but by courſe of 
bail law; it was held good, for what follows the word but is ſurplu- 


ſage. 2 Leon. 197. 

b. If one is obliged to make a deed, it is not ſufficient in 
pleading to ſay he made it without ſhewing the deed that he 
made; but if a man is obliged to l already made, 
it is ſufficient. Salk. 498. 

7- Where the defendant was obliged to ſurrender to the uſe 
of the plaintiff ; and he pleads a ſurrender to the plaintiff, 
that is good. 3 Cro. 6. But if he pleads a delivery without 
laying to whom; Quere if good. 

8. To an action of debt upon a bond, with a condition to 
ſuffer B. quietly to enjoy f it has been held a good plea 
to fay, that after making the bond he enjoyed che lands; for 
ſte word always ſhall > intended. 3 Cro. 195. 

9. What plea was held good, pleaded to a bond with a 


Wir to warrant and defend lands. Moor 175. Grococke 


v. 4b 


10. What 


(P* 317) 
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10. What was held a good plea to a bond with a condition 
2 the quiet enjoyment of lands. Moor 58. Broughton », 

arney. 

11. Where an action of debt was brought againſt one 
Manſier upon a bond, where the condition was, That the ablig 
and one J. Maunxel ſhould & all reaſonable acts for juriy 
aſſurance, to be deviſed by the obligee's counſel ; the defendan 
pleaded that the plaintiff offered him a releaſe in writing, 
which he executed; but further, that the plaintiff ſhewed i 
to his ſon the ſaid J. Maunxel, and required him to execute it; 
that the ſon was illiterate, and prayed that the plaintiff would 
deliver it to him, to the intent that he might ſhew it to a ſkilful 
man, who might adviſe him of the contents of it; and if the 
contents were according to the lands fold by his father, that 
then he would execute 1t, and the plaintiff refuſed ; upou this 
there was a demurrer, and the plea was adjudged inſufficient 
Moor 182. This caſe is likewiſe reported in 2 Cooke z. but 
the chief objection was, that the detendant had pleaded that 
he had ſealed and delivered a releaſe in writing, whereby he 
had taken upon him to know the nature and — th of it, and 
therefore ought to have ſhewn the contents of it; but if he had 

leaded that he had ſealed a writing, without ſhewing that he 
. the contents of it, it had been ſufficient: but the judges 
doubted of the other point as to the ſon; for although tte 
obligor may excuſe himſelf by illiterature, yet it was a great 
doubt whether the obligor ſhould plead that in a — 4 and 
there was likewiſe a great doubt whether the ſtranger thould be 
allowed to refuſe executing by reaſon of illiterature, þecauſe 
the father had obliged himſelf that the fon ſhould do it; but if 
a certain time had been limited for the obligor to do it, thae 
illiterature would not excuſe, becauſe the obligor might have 

rovided himſelf with a ſkilful man to aſſiſt him, at the laſt 
inſtant, when he was to perform it. Vide Moor 143. Audroſe 
v. Eden. Ant as to the releaſe, the following caſes ate in 

int, 1 Cro. 253. Kiel. 80. Dyer 43. 1 Leon. 71. 3 Mod. 
Rep. 252. Al. 72. 2 Cro. 165, 340, 363. 2 Leon. 214. C. 
Lit. 303- Winch. 9 Hard. 133. b 

12. Where in an action of debt upon a bond, with a cond: 
tion to aſſure lands, the breach was not well afligned. Rayn. 
190. Laſcelles v. Chatterton. 

13. If the condition of a bond be to diſcharge a meſſuage 
from all incumbrances, the defendant may plead generally that 
he did diſcharge it from all incumbrances ; but if it bet9 di, 
charge it from ſuch a leaſe, he muſt ſhow ſpecially bow he did 
it. 1 Brownl. 63. Lut. 609. | 
14. Upon a bond with a condition, that if ſuch land - 
proved to be parcel of the manor of D. H. then the * 
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ſhall enjoy without interruption of the defendant. 2 Cro. 232. 
Ire v. Sabe. 
3 ˙ Plea to debt upon a bond for your enjoyment of lands. 
C 195. Arlow v. m_ Cro. Eliz. 212. Minge v. Earle. 
\ Low 187. Seaman v. rowning. | | 

16 Plea to a bond with a condition to enjoy lands, and 
mike an aſſurance. Cro. Eliz. 870. Waller v. Ctook. 

17. Plea to debt upon a bond with a condition to convey 
unds. Cro. Eliz. 828. Stutfield v. Somerſet. 

18. Plea to debt _ a bond to make an eſtate, and ill. 
Stiles 61. Brooke v. Brooke. | 

19. Where a plea to a bond to levy a fine was ill. 1 
Brownl. 94. Hollingworth v. Huntley. 1 Brownl. 76. Man- 
cheſter v. Draper. = | 

20. Where a plea to a bond to pay money and. levy a fine, 
was not well pleaded. 1 Brownl. 76. Mancheſter v. Draper. 
:1. Plea to an action of debt upon a bond not to diſturb ' 
the obligee in the poſſeſſion of lands, where naught. Godb. 60. 
. 73. Deighton v. Clark. | | 

22. Where a plea to a bond with a condition to grant an 
late was adjudged ill. 1 Brownl. 75. Chapman v. Peſeod. 

23. Where a plea to a bond to ſurrender copyhold lands 
ws ill pleaded. 1 Brownl. 72. Horne v. May. Winch 11. 


Lexelling's cafe, 


uterton, 


ie :4. A plea to a bond with a condition upon the aſſignment 
at ef the old leaſe to grant a new one. 1 Bulſtr. 22. Bartholomew 
nd Acminiſtrator, &c. v. Savage. 

be 25. Exceptions to a plea in an action of debt upon articles 
4 i make a further aſſurance to lands. 2 Keb. 685. Laſcell v. 
1 | 


ſbat Pleas have been adjudged good, and what 
not, in Action of Debt upon a bond with the 


Condition to perform an Award. 
2 Jo an action of debt for the performance of 45 award. 
zym. * deſendant pleaded that it was a void award, and not ac- 


wa to the condition; and it was held an ill plea. 1 
un : 


uage |; 12 

that * Where arbitrators award releaſes to be made from one to 
t. roher at ſuch a place, in pleading performance *tis enough 
e did a) he was ready at the place. -2 Brownl. 48. 


5 In an action of debt to perform an award nul award fait 
Kd, the plaintiff ſets forth the award without ſaying that 


17 


E. Readings and Obſervations 
| it was ready to be delivered to the parties; and held good with 
| out ſuch averment. Hardr. 399. 
| 4- To an action of debt upon an award to pay money 10 
| two, the defendant pleaded performance; and the plaintiff 
l that the money was not paid to one; and it was il. 
2 Sid. 14. 42 > ; 
5. The plaintiff brought an action of debt upon a bond of 
= five hundred pounds; the defendant demands oyer of the bond 
| and condition, which was to obſerve an award of A. B. adi 
| | trator, indifferently choſen to, determine all manner of con- 
| | f troverſies, quarrels, and demands concerning the title of certain 
lands, ſo as the ſaid award were made and put into writin 
_ under the hand and ſeal of the arbitrator, &c. and then he 
N Pleads that the arbitrator made no award: the plaintiff replies 
an award, by which ſuch things were to be done, and ſets 2 
in hæc verba, under the ſeal of the arbitrator : the defendant u- 
Joins, that the arbitrator made no award under his hand and 
ſeal, according to the condition of the bond: the plainif 
demurs, for that the defendant ought to plead the award unde 
the hand, as well as the ſeal of cke arbitrator ; for when be 
produces it in court, as he doth by a profert hic in curia, he 
muſt plead it formally as well as to produce it, and judgment 


was given for the plaintiff. 2 Mod: Rep. 7), 78. Columbel 
v. Cclumbel. | f 

6. Where a plea was adjudged not good to an action d 
debt upon a bond with a 2 to 3 an award. Moct 
545. Marſh v. Edmonds. | 

7: To an action of debt, with a condition to perform a 
award, the defendant pleaded no award, and the plaintiff aflign 
a breach; the defendant cannot rejoin any matter, which {hevs 
the award void, or to excuſe himſelf from the performance, 


for that is a departure from his plea: 1 Lev. 133. Gantt, 
Weeden. 


(P* 318) *What Pleas to an Award have been adjudged good; 
| and what not. 


| Gro. Elia. 10. King ſmill v. t, Jon 320. Freud v. Batt: 
3 | Knatmen. oo 71. Brett v. Aus. 
448. - | 3 Bulftr. 6a. Berry v. Par. 
459. Fdmunds v. | 2 Bulfir. 117. Bilford v. Hu 


rks. V. Jones 66. Biſhop of Mn 1 
838. Riſden v. Eng- v. Cantal ; 
; 4 | f | 3 Keb. 296. Hall v. Mami 


p 
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Leon. 72. — Where there is a difference taketi 
* 11 between the condition of a bond to diſ- 
charge the plaintiff, and a condition to 

3 fave him unn 3 a 
Roll's Abr. 432. pl. 2: Danv. Abr. 2d Vol. 54. 
F Letters X. Z. | FT) 
u. Stiles 16. Wroth v. Elſey. Where it was held that he 
| ._ ought to have pleaded non dam niſcatus, 
2 not that he ſaved the obligee harm- 

leſs. | | 


Lut, 669. Briggs v. Mond. Where the condition of a 
2 * — was for the payment of money for 
the maintenance of a. baſtard child, and 
a proviſo that the obligee ſhould ſave 


| the obligor harmleſs, &c. and a plea 
f that there was a proſecution againſt the 
x obligot about the child, and that the 


obligee had not ſaved the defendant 
harmleſs, and concludes Si actio, Sc. 
It was held that the obligee was not 
obliged to ſave the obligor harmleſs 
from a legal proſecution, but only that 
the ger ſhould not be put to any 


charges for the maintenance, &c: 


Wulged a good plea, and where not. 3 Mod. 305. 3 Mod. 
. 1 Keb. 379. Morgan v. Thomas. 1 Sid. 444. 1 Mod: 
b big. 4 Leon. 62. | 


ut Pleas have been adjudged good, and what 
not, to Actions of Debt for an Eſcape. - 


1, Toan action of debt for an eſcape at A. and the defen- 
it confeſſes an eſcape at B. and that he made freſh purſuit ; 
nat good without traverſing the eſcape at A. for it is an 
ape in every county. Jones 145. 
Lo an action of debt for an eſcape the defendant pleaded 
tinmitment without prout patet per record; and it was held to 
Releftive in form. 5 Mod. 9. 
+ What hath been adjudged a good plea to an action of 
" brought againſt the ſheriff for an eſcape: Grills v. 
ry. Moor 666. | 
+ What hath been held no plea to an action brought by the 


Cant againſt the ſheriff for an eſcape. Belchamber v. 
"ze. Moor 404. 


* is no bar to the plaintiff's action of debt upon 

1 zent. 1 Show. 249. | DOPE v. Horne. | 

e an action of debt upon an eſcape at London of one in 

xe the defendant pleaded that ſuch a day the defendant 
g D d broke 


14, Where a plea of non dampnificatus generally hath been 


5. To plead that the defendant eſcaped with the conſent of ( 


8 


P* 319) 
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bim, but is put to his action. 73:2. 


dict for the plaintiff, 2 Show. 331. 
bond. 3 Bulſtr. 179. Bennet v. Belfield. 
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broke priſon, and eſcaped againſt the defendant's wi 

the detendant made field 140571 and in ſuch K ws: 
him; the plaintiff replied, that the defendant remained a wh 
nightanda day out of the view of the defendant; this plez 6. 
adjudged ill, becanſe the defendant did not e ee 
where he made ireſh purſuit, fo that it might appear he anſy a 
ed to what the. plaintiff alledged, which was the priſoner” 
eſcape at London. Poph. 41. Seiles v. Rigeway. But dete 
points ſeem to be reſolved, that the being out of the ſeriff; 
view is not material; ſo that it appeais that the whole act of 
eſcape is againſt the will, and thro' no default of the defer. 
dant ; as the priſoner's turning a lane out of view, or being ſo 
through the darkneſs of the night ; or if he makes to a houſe 
and 1s kept there a long time, and the ſheriff ſets a guard upon 
the houſe, or retakes him the next day or any other day, wich- 
out departing the houſe ; and the ſheriff, as to the priſoner, tho' 
he did not make freſh purſuit, may yet retake the priſoner 
2nd the plaintiff may accept the priſoner to be in execution; 
but if the plaintiff recovers againſt the ſheriff, he cannot rake 


Other Pleas to Actions of Debt upori an Eſcape. 


Co. Elia. 6. Faſt v. Gaudy. | Lui. 637. Beal & Ux v. Sin 
183. Devered v. Rat- on 
cliffe. 2 Leon, 89. 
164. Ognell v. Paſton. | 4 Leon. 6g. 
188. Bufhe's ca/c. 8 
1 Brownl. 51. Maddoch' v. 
| Zoung. 


Pleas to Actions of Debt upon Statutes. 


1. An action of debt was brought upon the ſtatute of 2 EI 


6. for Liches; to which the defendant pleaded an agreemen va: 
between the plaintiff and him for three years, and doth not 4 2 
ledge it to be by deed, and an iſſue is joined upon It, an the; 


ſound for the defendant ; tho* this be not ſuch an agreemen Nai 
as to paſs the right, yet it was refolved to be a good agreemen 


within the flatute to bar the plaintiff in his action 01 cc ti 
Raymond 14. Barnard v. Evans. i of 
2. To an action of debt for 20 coming te church, i hath bee a ſhe 


held chat the plaintiff may plea:! conformity even after 2 de » 
3. Objections ro a plea of the ftatute of 5 Eliz. cap. + 0} ale 
4. A plea of the ſtatute of 32 H. 8. c. 16. whereby leaf 


of ſhops made to any ſtranger or alien aitificer ſhall be volt 


3 Mod. 94. Bridgham v. Fronlee. ; Wh 
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z. Where the ſtatute of 23 Hen. 8. cap. 10. pleaded to a 
bond given to the ſheriff was held no plea. Moor 542. 
Cartwright v. Doleſworth. i 22 

6. Exceptions to a plea in an action of debt for not ſetting 
out tithes. 2 Bulſtr. 93. Moyle v. Emot. : 

V. To an action of debt upon the ſtatute for ſelling wine 
without licenſe, declaring guad cum the defendant ſold wine at 
his houſe in ſuch a place at ſuch a day, until ſuch a time; the 
deſendant pleaded ai debet and a verdict for the plaintiff. 1 
Show. 337. Mallack, gui tam, Sc. v., Sparing. 

8. Odjections to a plea of the ſtatute of 13 Elis. cap. 20. 
that bonds given for benefices ſhould be void. Cro. Eliz. 88. 
Goſnell v. Kinglemarſh. | ; 

9. Plea of the flatute of 5 Ed. 6. cap. 16. for ſelling offices. 
Cro. Eliz. 529. Lee v. Colethill. 

10. Of the ſtatute for not ſetting out tithes. Cro. Eliz. 
6:1, Johnes v. Carne. | | 

11, Exceptions to a plea of the ſtatute of 16 Car. 2. cap. 4. 
concerning gaming. 3 Keb. 671. Hudſon v. Malin. 3 Keb. 
259. Edo bury v. Roſindal. | 

12. Exceptions to a plea of the ſtatute for ſelling offices. 
Mod. 222. Blankard v. Galdry. g 


Where the Statute of Limitations hath been held 
a Bar, and where not. 


!. In debt the plaintiff declared that his teſtator recovered a 
j002ment in this court, upon which he ſued out a Feri facias, 
which he delivered to the defendant, being ſheriff of Lincoln, 
ad thereupon the ſaid ſheriff returned a feri facias, but that he 
bath not paid the money to the plaintiff, per 9u9d actio accrevit, 
6c. the defendant pleaded the ſtatute of limitations, to which the 
of 2 E plaintiff demurred ; and the queſtion was, whether this action 
reemen Ws barely grounded on the contract, or whether it had a 
| not al Fundation upon matter of record; if on the contract only, 

it, al len the flatute of 21 Jac. cap. 16. is a good plea to bar the 
ore uff of his action which enacts, That all achions of debi 
orc NR Puna upon any lending or contract, &c. and the cauſe of ac- 
of deb uon doth accrue upon a contract ; and in this caſe nine years 
2! paſſed ; but if it be grounded upon matter of record that is 
hath bee Lipecialty, and then che ſtatute is no bar: And afterwards 
er a 0 n Michaelmas term following, by the opinion of the Chief 
I'tice Wyndham, and Atkins Juſtice, it was held that this 
p- 4 {0 fab vas not within the ſtatute, becauſe the action was brought 

lde defendant as an officer, who acted by virtue of 

by len "Taps; in which caſe the law did create no contract, 
be vo! « that here was a wrong done, for which the plaintiff had 
; a Proper remedy, and therefore ſhould not 5 barred by 

. Wh laute. 2 Mod. Rep. 212. Cockram v. Welby. 
Dd 2 2. Where 


8. 
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4 2. Where the ſtatute of limitations was held no bar to ax 
| action of debt for an eſcape. Jones v. Pope. 1 Lev. 191, 2 
i; Keb. 93. S. C. | : 
3. Where it was ay/ 87 ed that an action of debt upon an 
| award was not within the ſtatute of limitations. 2 Saund. 6. 
Hodleſden v. Harridge. 1 Lev. 273. 2 Keb. 462. 
q 4. That the ftatute of limitations does not extend to the 
= ſtatute of 2 Ed. 6. for carrying away of tithes. 4 Cro. 513. 
Tallory v. Jackſon. 


| | Pieds 6c the Statute of 23 Hen. 6. concerning 
| Bonds taken by Sheriffs, and other Officers. 


Cro. Elia. 66. Bracebridge v.. 262. Red v. Huang. 
8 Vaughan. Cre. Elix. 644. Stepney v. Ll:yd. 
108. Trufſel v. Aſton. 745. Brown v. Adams. 
| 672. Crynen v. Tythen. |\ 776. Bowles v. Heut. | 
| Lut. 680. Blewett v. Applebee. | 800, Guybon v. White 
| ; 3 Cro. 309. Johns v. Strafford. toft. ; 
| 2 Cre. 286. Villers & Ux' v. 808. Clifton v. Witt. $ 
A | Haſtings. : 852. Blackburne v.- 
2 Leon. 118. Phillips v. Stone. chael. 1 
3 Keb. 71. Monday v. Frogat. | 862. Cotton v. Wall. þ 


111. Mildmay's Caſe. 
i! 160. Foorth v. Ward. 
| 2, Keb. 191. 8 v. Dun- | 
in. 


7 Keb. 656. — 


— — 
— 


(P* 320) Of pleading the Statute of Uſury, and what are 
I! 2 13 uſurious Contracts. * 


1. To avoid a ſecurity, by reaſon of the ſtatute of uſury, 
the contract itſelf muſt be uſurious; for if the party after bett 
| wards takes more money than is allowed, that will not make thd 
contract uſurious. 2 Mod. 307. Ballard v. Oddey. 1 Mod. 6 
1 Saund. 295, 4 
2. So that if a contract or bond be made bona fide for a jul tÞ on, 
debt, and afterwards it is corruptly agreed to give a bond fo 
intereſt more than the rate by 7 a ſtatute, for the fordearance 
. tho* this corrupt agreement is puniſhable by the ſtatute for t. 
treble value, yet it is ſaid that fuch uſurious contract ſhall edi. 
| | avoid the hond; that was made bona fide. 1 Saund, 17 | 
| Cro. 20 But if at the time of the contract it was ag | 
have above fix per cent. the bond is void. 3 Leou. 205. Bod 121 
| v. Tafall. 


[ | 3. So it is held by Holt, where a man makes an uſun0 int 
| contract, and gives him unlawful intereſt, and agrees o “ lade 
| him a bond for the principal, and after by a ſublequent 95" 
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ment gives a bond for the ſum lent to J. S. to whom the lender 
owes ſo much, in ſatisfaction of his debt; this bond is not 
roidable by the ſtatute : If a man lends money for the legal 
-nereſt, and after a ſubſequent agreement is made for more 
increſt, which is uſury, that will not avoid the firſt contract. 
Fx. 119. 1 Saund. 294, 298. 2 Mod. 307. 3 Mod. 35 2 Salk. 
(80, Kc. Cumberba. 92, 125, 133. 1 Show. 8. 2 Show. 319. 
1 Lev. 54. 2 Lev. 7. 

4 And in pleading the ſtatute, you muſt ſet ſorth what was 
the corrupt agreement, and what ſum was taken more than fix 
prcnt. 3 Mod. 35. Hinton v. Roffey. 2 Show. 329. 

5. And it hath been held no plea to ſay that in ſuch a year, 
upon an uſurious contract, the plaintiff lent the defendant ſuch 
: um; and that afterwards a new bond was given for part of 
that fum. 1 Brownl. 73. Vaughan v. Chambers. 

6. If upon lending ſeven pounds to be paid at the end of a 
year, there 1s a corrupt ae to pay three pounds for every 
month, it is in arrear, after the end oi the year; and upon this 
a bond or bill is made, this is uſurious and void. Jones 410. 
5 Co. 6g. 2 Car. 509. 

7. If upon lending one hundred pounds, there is an agree- 
vent to pay twenty pounds a year, during the life of ſuch 
perſon, and a bond is given accordingly; this is not uſury, for 
dere is no proviſion for the principal money; but if the prin- 
cipal is to be repaid, tho' not expreſſed within the bond, it is 
um. 2 Cro. 25 3. Fountain v. Grymes. 

And theſe diſtinctions are taken by Judge Dodderidge in 
:Cro. 508. at the end of the caſe of Roberts and Terrayne, 
Tat if I lend one hundred pounds to have one hundred and 
trenty pounds at the end of the year, upon a caſualty ; if the 
calualty goes only to the intereſt, and not to the rincipal, it 
ls uſury; but if the intereſt and principal are hk at hazard, 
un not then uſury; which is the caſe of deeds made upon 
betomree, which are not uſurious, agreeable to which laſt 
ventioned caſe of uſury is 1 Sid. 28. 1 2 54. 

þ And if Ifecure both intereſt and principal, if it be at the 
Vil of the party who is to pay it, it is not uſury; as if I lend 
Pore a hundred pounds 1 two years, to pay for the loan 

; { thirty pounds; but that if he pays the rincipal at the 
jars end, he ſhall pay nothing for intereſt : This is ſaid by 
ridge not to be uſury, for the party hath it in his 
= to pay it at the firſt year's end, and ſo diſcharge 
. And this agrees with the caſe of the King and Drury, 
+ 2 7, 8. where it was adjudged not ley to ae 2 
ne lor three hundred years, at the rent of thirty-five pounds 
[ um, conditioned to be void, if the grantor pays three 
ved pounds at the end of four years; for that is no more 


than 


| 
| 
i 
| 
' 
. 
= 
' 
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adventure, during the natural life of C. for ſuch 
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than an annuity determinable by che grantor when he pleaſed 
and the grantor had no remedy for his money. 


11. Where A. lends to B. three hundred pounds upon an 


a time; 
if therefore C. pays A. twenty-two pounds ten ſhillings 
and ten pence, at the end of three months; and after. 
wards, at the end of fix months pays the principal ſum with 
a further premium, at the rate of fix-pence each pound 
per month; or if before the times mentioned the ſaid C. 
dies, that then the bond to be void; this was conſtrued 
an uſurious contract. Carthew 67, 68. Comb. 125, 126. 
3 Salk. 391. - 95 

12. But in 1 Sid. 182. if one lends a hundred pounds 
to pay forty pounds per annum, till one hundred and twenty 
pounds be paid, that 1s not uſury, but the purchaſe of an 
annuity. 

13. But where the caſe was, that A. lends B. one 
hundred and fifty pounds for two years, upon the ſecond 
day of Auguſt, and it was found that for the loan it was 
at the ſame time agreed that B. ſhould grant to A. an 
annuity of twenty-two pounds, during the two years, it 
A. ſo long lived, and that upon the * day of Auguſt 
the grantor ſhould convey the lands to A. for years, ſor the 
ſecurity of the principal, with,a proviſo that upon payment 
the term ſhould ceaſe; this was held an uſurious contract; 
and a difference was taken, where the principal as well as 
the intereſt is at hazard; that is not uſury, as in the cale 
of a bottomree contract; but where the principal is ſe. 
cured, and the intereſt only at hazard, that will not avoid 
the flatute of uſury. 2 Roll's Rep. 47, 48. Robens . 
Tremoile. 

14. Debt upon a bond dated the twenty- fourth of May, 
conditioned to pay three hundred pounds on the twenty: 
fifth of February, &c. the defendant pleaded in bar, that 
after making the ſaid bond, viz. ſuch a day the plaintif 
corrupte recepit of the defendant thirty pounds, for the ut 
of the ſaid three hundred pounds for one year, viz. from 
ſuch a day to ſuch a day, which is more than fix pounds 5 
cent. per annum; contra formam flatuti ; and upon a demune! 
to this plea it was adjudged ill, becauſe the ſtatute max $ 
all bonds void where money is lent upon or for uſury, and tr 
where more is taken than after the rate of fix per cen. But 
this bond doth not appear to be for money lent, 0 fo 
uſury, but for payment ek a juſt debt; and if there is au un, 
rious contract after the bond, that ſhall not affect che bot 
to make ityoid, becauſe it was good at the time it was mats 
but by the latter clauſe of the ſtatute, ſuch an uſuricus c 
tract is punithable by ſorfeiture of treble the value. 1bid. 
| Salk, 390, | : 1 
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16. If money is borrowed upon a corrupt agreement, and 
the borrower and a ſtranger give a bond for the money, the 
franger not being party or privy to the corrupt agreement, and 
then the borrower . gives the ſtranger à bond to ſave him 
hamleſs from the bond; the bond to the ſtranger is not void 
by the tatute. 2 And. 121. | 

16. A. is indebted to B. in one hundred pounds upon an 
afurious contract; B. is indebted to C. for a juſt debt, and 
A. ard B. enter into a bond for the payment of money due to 
C. in an action of debt upon this bond againſt A. he pleads 
the uſurious contract; the plaintiff replies, that before the 
bond B, was juſtly 3 to him, and for this debt the 
bond was entered into, and chat he was not privy to the cor- 
upt agreement betwixt A. and B. upon a demurrer the bond 
was adjudged good. 2 Cro. 333. 


money, and A. acquaints him that he hath not the money 
ready, but 1s defirous to pay it, if B. can procure it to be lent 
by any other perſon ; — B. having a preſent occa- 
hon for his money, contracts wich C. that if he will lend A. 
one hundred pounds, he will give him ten pounds; and there- 
upon C. lends the money, ek. the debt is paid to B. this is a 


got good and lawful contract berween B. and C. for B. hath benefit 
5 by it, per Holt chief juſtice re ported in Carthew 252. 
a 18. To a ſcire facias upon a judgment the ſtatute of uſury 


annot be pleaded. 1 Sid. 182. 


U as . z 
: 19. 
ſe To a bond or articles, though they appear uſurious, the 
endant cannot take advantage of it, upon an ill plea or a 
s fe- > 
ey &murrer : but muſt plead the ſtatute. 1 Sid. 285. 3 Salk. 


.. 

0. To an action of debt upon a bond, the defendant 
pleaded that there was a corrupt agreement, and avers that the 
wad was entered into by covin to evade the ſtatute; and per 
ar. this averment is traverſable. Hardr. 418. Joy v. Rent. 


that : | : 
Anil 21. Though a ng” or uſurious bargain ſhall make a deed 
* wid, yet a corrupt afſurance will not make an agreement cor- 


pt. 2 Roll's Rep. 414, 415. 

22, If one gives an uſurious bond, aud tenders the whole 
ah done); yet if the party will take only legal intereſt, he ſhall 
at forfeit the treble value. 4 Leon. 43. 

23- If chere be an agreement to pay at the rate of fix pounds 
1 But {" cent. and by the ſcriveners miſtake, the money agreed to be 

Rid, which was fix pounds per cent. is made 8 per cent that is 
Wt uſury. 2 Cro. 678. | , 

e If the defendant pleads that it was agreed ſo and ſo 
"ing forth a corrupt a reement ; and the plaiatiff replies 
P A nen corrupte agreat fuit, by this replication of the plaintitf, 

lelendant's plea is made good. Moor 464. 


us cob 


Ibid. J 
15 


25. And 


17. If A. owes B. one hundred pounds, who demands his (P* 321) 


— — <-_ — — 


— — — caaaed 
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25. And if the jury find a contract, which is in its nature 
uſurious, though they do not find that it was corru | 
yet it will be a good verdict ; but otherwiſe if an 
wants the word corrupie. 2 Roll's Rep. 48. 


Other Caſes concerning pleading the Statute of 
Uſury, and what have been deemed uſurious 


Contracts. 


Cro. Eliz. 20. Pollard v. Coley. 

2345. Love v. Voten. 
588. Robinſon v. May. 
642. Button v. Down- 

ham. | 
1 Brownl. 85. Ellis v. Warnes. 
2 Ven. 83. * v. Bucking- 
am. 


109. Buckler v. Mil- 


lard. 
1 Bulftr 17. | 
2 Show. 3:9. Hinton v. Roſfſee. 
4 Leon. 43. Brown v. Fulſby. 
2 Leon. 166. Baſſet v. Spioule. 
3 Leon. 63. Pothin's Cale. 


Caſes concerning pleading Attachments by the 
Cuſtom of London. 


Cro. Eliz. 101. Pell v. Pell. 
157. Babinton v. Bab- 
| ington. 3 Leon. 

282. 
Cro. Eliz. 342. May v. Mid- 
| „„ + + 
593. N N v. Hun- 


598. Parramore v. 
; Paine. 


Pleadings by an Infant. 


1. An infant may plead his nonage to a bond, though given 
for neceſſaries, where there is a penalty. Noy 85. Delavel v. 
Clare. Latch 151, Cowlin v. Cook, 


ptly apreed, 


information 


IF. N. 96 M „ 
Wh.” : 
410. Swales v. Baie 


3 Med. 35. Hinton v. Rofſey. 

2 Cro. 3:. Ellis v. Warnes, 
2 Cro. 208. Sharpley v. Hurrll 
3 Cro. 501. Neviſon v. Whithy. 
Owen 9.— 
2 Keb. 5 5. Farrell v. Sham. 
3 Keb. 62. Cham. v. Taybr. 
14 . Raley v. Manning. 
468. Palmer v. Taylir. 

618. Gilmer v. Iſs. 


Cro. Elia. 691, Humfry v. 

| Barnes. 
843. Hedges v. Cx. 

1 Brownl. Hope v. 3 

3 Leon. 210. 


. es 406. Pearſe v. 
15 Calcot 


a . 
2 Show. 506. Self v. Kernicit. 
1 Ven. 111, 113. 


2. But 
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2. But in the caſe of a fingle bill it was held in 1 Lev. 86. 
Keb. 382. Ruſſell v. Lee, that where it was given for neceſ- 
(ies, the infant could not plead his nonage; but upon a bond 
uh a penalty, he could, upon the authority of Co. Lit. 172. 
i Co. 920. Moor 679. 

. Where an infant, in order to deceive A. borrowed one 
hundred pounds of him, affirming himſelf to be of full age, 
and an action was brought againſt him upon this falſe affirma- 
tion; and the queſtion was, whether the infant was chargeable ; 
Keeling and Wyndham were of opinion that the action would 
not lie; but Twiſden doubted. 1 Lev. 169. Johnſon v. Pie. 
1 Keb. 905. But where a fact is committed by an infant as a 
Treſpaſs, Dyer 105. or a Trover, 3 Keb. 59. Owen v. Lewis, 
an infant cannot plead his nonage. | 

4. Infancy may be given in evidence upon non aſſumpſit. 3 
Keb. 798. Tapper v. Davenant. 2 Leon. 144. Seaton v. 
Gilbert. 

6. But it is ſaid in the caſe of Cole and Delawne, that to an 
action of debt upon a bond the defendant ought to plead his 
infancy ; and that it cannot be given in evidence upon n0n e/# 
fatum. 3 Keb. 228. | 

6.1f an infant borrows money to buy neceſſaries, it has 
been ſaid that he cannot plead his infancy ; for where he did, 
ad the plaintiff replied that they were for neceſſaries; upon 
i demurrer it ſeems to be the opinion of the court, that the 
ation would lie. Ellis v. Ellis. Comber. 482. Note; It 
ſens that the action was brought for money laid out, as well 
u for money lent; and decals the plaintiff replied, and ſaid 
doing as to the money lent, judgment was given for the de- 
lkatant, 5 Mod. 368. 1 Salk. 279, 386, 387. 

But my lord chief juſtice Holt in the caſe of Derby 
ad Boucher, held that an infant might plead his infancy, and 
a not obliged to pay money lent to him, though for neceſſaties; 
becauſe it js upon the lending the contract _ ariſe. 1 Salk. 
. And fo the ſame point is adjudged by the late lord Mac- 
clecield in the caſe of Earle v. Peale. 1 Salk. 387. that though 
a infant — buy neceſſaries, he cannot borrow money to lay 
out for neceffaries ; for he may miſapply it; and therefore the 
us will not truſt him; and it is at the peril of the lender who 
Right have laid it out for him, or have ſeen it laid out, and 
BY would have been conſtrued his providing, and not the 

t's. 
„ A defendant may plead his infancy to an action upon a 
aaf Exchange. Candies 160. | ts 
+ An infant muſt appear and plead by guardian, and not by 


"ey; for he is not fuppoſed to be in a capacity io chooſe 


de. 3 Mod. 236. 
10. If 


one under age be keeper of a gaol, and ſuffers a pri- 
io elcape out of execution, he cannot plead his infancy 
| to 
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to an action brought for the eſcape. 3 Mod. 222. 2 If: 
382. 


(P* 322) *Pleas by Baron and Feme. 


1. Me unquez acouple in legali matrimonio was held an ill 
plea to an action of debt brought by huſband and wife, Salk 
s To an action of debt brought by a man and his wife 
againſt C. for rent reſerved upon a leale for years, made by the 
wife and a former hutband ; the delendant is not eſtopped to 
fay that the huſband was ſole ſeiſed, for the wife hath not x 
reverſion by eſtoppel againit the leſſee; but when two join in 
a ſine, he who accepts ot ihe fine is eſtopped to ſay that the 

arties had nothing in the premiſſes. 1 Cro. 700. Roll's 
\ 294, 872. 

3. Where the wife was waived, and the huſband was dif. 
charged by a ſuperſedeas. 1 Leon. 138. Burford v. Fox. 

4. To an action of debt upon a bond made to the vie, 
when ſole, to perform an award; the defendant pleaded that 
before the award made he married her; Quzre whether a 
zood plea. 3 Keb. 9. Samon v. Norton. 


Pleas by Exccutors and Adminiſtrators. - 


1. An executor cannot plead that he is not the perſon named 
in the will of the teſtator. Stiles 63. Seaman v. Edwards. 

2. It has been ſaid that an adminiſtrator muſt plead that he 
is 19, and not executor, with a traverſe, that he ever adminiſtered 
as executor. 1 Brownl. 97. Lowthby v, Humphry. 2 Brownl. 
183, 184, 185, 186. Lawry v. Aldred & al. 

3, But in Salk. 297. in the caſe of Fowler v. Cooke, the lord 
chief juſtice Holt held the traverſe needleſs; but (ſays the boot) 
*tis true, if he intermeddled before adminiſtration, he may be 
charged as executor of his own wrong ; but that ſhall not * 
intended till the contrary appears; and therefore the plain 
muſt reply it; and he took this difference between pleading 
that he is adminiſtrator, and that he is executor ; for that w 
plead he is executor, he ought to traverſe the dying intefate; 
becauſe unleſs there was a dying inteſtate, no action can de 
brought againſt one as adminiſtrator; and to ſay he was made 
exccutor, is by implication only an anſwer to the dying iter 
tate. Powers v. Clarke, to the ſame point, Salk. 298. 5 Mad. 
145 

4. And apreeable to this reſolution js the caſe of Eye“ 
Wooland in 2 Ven. 179, 180. where the plaintiff to ſuch "n 
as above, replied, that after the death of the defendant 5 hal 


band, and before letters of adminiſtration granted to he! 
| 7 defendant 
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vfendant adminiſtered divers goods and chattels of her huſband 

at fach a day: to which the defendant demurred; and judg- 

nent was given for the plaintiff ; tor by demurring, and not 
ag forth the day when adminiſtration was granted to her, 

x might be after the writ brought; and beſides, if ſhe diſpoſed 
of the goods as executrix of her own wrong, the taking out 

Aninifitation afterwards, though before the action brought, 

il not hinder the plaintiff from charging her as executrix of 
ker on wrong. Cro. Eliz. 102. to the lame point; and ſee 
1 Mod. 239. | 
5. So that the caſes of Yelv. 115. 1 Brownl. 18. and others 
to this point, are law; that if an action be brought againſt one 
+; 2dminiftrator of J. S. and the defendant pleads that J. S. 
nde him executor ; it is not a good plea without a traverſe 
J. S. died inteſtate. 

6. An executor may retain goods to pay himſelf, and may 
lad it, as where an action of debt was brought againit an 
miniſtrator; who pleads, that the inteſtate was indebted to 
im by bond, and that he retained the money in his hands to 
as the debt; and the plaintiff replied, that the money was 
x due and payable to him at the time of the inteſtate's death 

{ that he took out adminiſtration after the day of payment 
xl if the adminiſtrator had pleaſed, he might have taken out 
ninifiration before the day of payment; and the court held 
e (fendant's plea good. 1 Brownl. 73. Grove v. Jordan; 
1 it that he ſhould not have the penalty; and this adminiftration, 


1 dach taken out after the plaintiff's writ, purges the tortious 
hat Intemedling as executor of his own wrong, ſo as to make him 


able of retaining to pay himfelf. Stiles 337. 1 Rolls 


niſtered | Nr 
. 5 cited in the caſe of Pine and Wooland in 2 Ven. 


3rownl. 


the lord 
e book) 
mad) be 
] not be 


7. An action of debt was brought upon a bond againſt an 
«eutor, who pleaded that the teſtator was indebted to him by 
bond, the condition whereof was to pay rent; and that at 
£time of the deceaſe of the inteſtate there was three hundred 


aiv . - for rent, and that he had not more than ſixty pounds 
leading ei pay it, | 
3 * b. The plaintiff replied that there was but thirty pounds due 
nella Lon at the time of the teſtator's death, which the court held 
n can it . good replication, although the penalty of che bond was 
1 ec at the time of the teſtator's death; for if a bond due 
no iuteſ anger be forfeited, and if it be thus pleaded by an 


7 Mod dcn, and that he hath not aſſets ullra; it is a good repli- 
r lay that the obligee would have taken part of his 

150 in full; and it ſhall be a bar for no more; and ſo in this 

fuck pla 0 1 defendant ought to take but his juſt debt. 

ant's hut b ud the court ſaid, that if men would plead their true 
* ipecially, it would fave many a ſuit in chancery. 1 Ven. 


deſcodadl P22: v. Denton 
y 


10. And 
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10. And though a defendant may plead a retainer for 2 debt 
due, it is faid in 1 Brownl. 75. in the caſe of Bond and Gree 
that he may alſo give it in evidence. Gouldſb. 216. Gf 
310. 1 Roll's Abr. 922. 

It. But it is faid that he ought to make his election to retain 
for his debt, before an action brought againſt him; and where 
F. was bound in a bond of thirty-four pounds to B. and alſo in 
another bond to W. P. in eighty pounds; and F. died inteſtate 
and J. P. was his adminiſtrator; and W. P. one of the oblipees, 
made J. P. his executor; and J. P. pleaded to an a&tio 
brovght againſt him upon a ſingle bill, that he had goods of F, 
ſufficient to ſatisfy the debt due to him as executor of W.. 
which he retained to ſatisfy the ſame, and that he had no aſſcu 
ultra; this plea was adjudged ill, becauſe he did not ſay that he 
made his election before the action brought; but re if this 
be law. 2 Brownl. 51. Burdet v. Pix See the caſe of 
fegen v. Darcy in Plow. Com. 184. a. 4 Co. zo. Coulter 

ale. 

12. And it is ſaid in the caſe of Wainford adminiſtrator, 
&c. v. Warner, that he ought in this caſe of a retainer to plead 

_— that he fully adminiſtered; but the chief objection to 
| e plea in this caſe was, for not ſhewing that the bond was for 
parece of money. 1 Brownl. 80, 81. See likeyiſ: | 

rownl. 52. | PN 
13. Debt on a bond againſt the defendant as adminifirator 
durante minore ælate, Sc. who pleads that the teſtator ſealed a 
bond to A. B. of fix . pounds, to pay three thouſand 
pounds to his wife, if ſhe ſurvived him. within fix months 
after his deceaſe; and that ſhe was adminiſtratrix, and had 
aſſets to one thouſand pounds, and no more, which ſhe retained 
in ſatisfaction of the ſaid debt; and the court inclined allfo 
the defendant but Hollaway juſtice; but it was adjourned. 2 
Show. 403. Rockelley v. Godolphin. f 
14. Where the executor pleads, to avoid being charged vin 
rent, that he waved the term; he muſt ſhew that the rent vat 
| greater than the value of the land. Cro. Jac. 559. Mavler 
| Cacyffer. vi 
(P* 323) *15. And in pleading this pens it is neceſſary that he tele 
n upon that matter, and muſt take care that he does not wave! 
or plead double; as where an executor to an action of &: 
brought againſt him in the debet and detinet for rent in artes, 
the time of the executor, upon a leaſe made to the teftator 
pleaded that the rent was more than the value of the land, 1 
that he tendered the ſurrender before the time, for which * 
rent is demanded; and that the plaintiff refuſed i „ 
cept the ſurrender, and that the defendant had fully ac 
niſtered, and ſo demands judgment if the action, &c. 4 
je was held that the plea was double and ill, and as the P 


T —— — — ͥ—— ne 
— — 
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ed the material part of his plea, (viz.) T hat the rent en- 
— 8 of the bon and relied = the tender of hrs 
Caſe ſunender, which was nothing to the purpoſe; judgment was 

en for the plaintiff. 1 Ven. 271, 272, Bolton v: Cannon. 

etzin if, It is faid in Salk. 297. Billinhurſt v. Speerman, that 
chere on ſuch plea he ought to demand judgment, if he ought not 
foin 10 be charged in the detinet tantum; and that was the opinion 
ſtate, of Holt and Hale; for it was but reaſonable, becauſe an ex- 
igees teutot could not wave the term only, for he muſt renounce the 
tion executorſhip in toto, or not at all. 
of F. 17. To an action of debt brought by an executor, he plead- 
W. P. «| that at another time the plaintiff brought an action of debt 
aſſes 4 adminiſtrator, and was barred ; this was adjudged no plea, 
hat he becauſe the former was only a miſtaken action. 2 Cro. 15. 
if this Robinſon v Robinſon, 5, 
aſe of 18. Yet in the following caſe, where an action of debt was 
ulter's brought againſt two as executors, and they pleaded a judgment 


zozinſt one of them as an adminiſtrator ; it was held a good 
ſtrator, plea, 1 Lev. 261. Parker v. Amit. 1 Sid. 404. 


) plead 19. And where an action of debt was brought againſt two 
{100 to bs executors, and one pleads that he was adminiſtrator, and 
was for t adminiſtration was committed to him by the biſhop, and 
wiſe } pleads a recovery againſt him as adminiſtrator, and p/ene admi- 
| fravit, and no affers to ſatisfy that judgment; and the other 
niſtrator xcutor acknowledged the action, and the plea was held. good; 
ſealed 1 kc it an executor I his own wrong be ſued with a rightful 
houſand xcutor in one writ, the executor of his own wrong ſhall nor 
months by ts — prejudice the rightful executor. 1 Brownl. 78. 
and had n. Where a plea by an adminiftrator of a recovery in an 
retained four court was ill pleaded. 1 Brownl. 66. 
d all fo 21, Where the adminiſtrator pleaded a recovery, and did not 
ned. 1 rig inteſtate devenit obligatus. 1 Keb. 808. Brown v. 
: Tuchale. . 
ped wi „ Where the adminiftrator pleaded that the inteſtate was 


rent wal debted and did not ſay how; but that the creditor recovered, 
Mawle r K , offets ultra, and held ill, a Keb. 835. Shenter v. Co- 
u. 2 Keb. 2. Norton v. Harvey. 


be tele 3 Where an executor pleads a judgment, he ought to ſhew 
wien ; what value the goods are which he hath, and then fay thar 
of ded e are not ſufficient to ſatisfy the judgment; and not to ſay 
arrest, at he has no goods, except what will ſatisfy the judgment. 
teftator ler.! , , a 

teſlate „132. Davies v. Davies. 

land, 1 . Where an executor to an action of debt pleaded a reco- 
which itt in ſuch a term, without ſaying in what year or reign; and 
d to 1 cillin lubſtance. 1 Sid. : 

Ily aca 5 Bur if an action be brought againſt an executor, and he 
k. W ads in bar ſeveral judgments, and ſome of them are ill plead- 
e por er if it appears that he hath not aſſets to ſatisfy thoſe 


that 


| 

| 
| 
| 

| 


„„ ny —_—— 6 — 


_ — ———— — — * 
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* 


tator could have pleaded ail d:bet. 2 Mod. 266. 


"7 1 
per record” in the pon court. 2. He does not fay what he! 
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that are well pleaded, the plea ſhall be adjud 
103. P 71 ged good. Vau. 
26. Where an executor pleaded ſeveral judgments 
aſt ultra ; and the plaintiff replies, that they were k 
oot by fraud; and the defendant rejoins, that they were 
2 on —— 3 j 5 rejoinder 1s ill, becauſe the defen 
ant ought to ay that they, or either of them, ar Ge 
foot by Pand. Car, 221. a Y EEE 
27. Where a plea was held ill by pleading 29 4 
omitting the words nec habuit die 8 255 3 ds. 
3 Lev. 29. Butcher v. Reeve. | | 

28. So where he pleaded that he had not aſſets at the time of 
the writ purchaſed ; but did not ſay, nor at any time after, 
Brownl. 52. 

29. Other exceptions to judgments pleaded by an executor 
or adminiſtrator. 1 Keb. 750. Nichol v. Hackett. 1 K+, 
734. 1 Brownl. 66, 101. 

zo. Where plene admin;/iravit was adjudged no plea. 2 Keb 
218. Anſtin v. Millet. 

31. An adminiſtrator durante minore etate cannot plead, af 
an imparlance, that the infant came of age. 1 Keb. 137 
Lawſon v. Croft. | 

32. Where a plea of a recognizance in the nature df 
ſtatute-ſtaple was ill pleaded by an executor, which wou! 
otherwiſe have been a good bar, though not forfeited; bu 
otherwiſe of a ſtatute for the performance of covenants. 
Cro. 362. Goldſmith v. Sydnor adminiftrator, &c. 

33. An executor cannot plead id debet to an action of de 
upon a judgment. 3 Keb. 35. Snelling v. Smith. 


34. An executor cannot plead non detinet, but where the te 


and 2 
ept on 


I 


35. Executors cannot plead / ene adminiſtravit to an adti 
brought againſt them in the debe? and detine? 1 Sid. 334 | 
36. Where non devaſtavit mods & forma was held goud, yitl 
out ſaying bona & Catalla ſeu aliquam inde parcellam. 3 KK 
615. Davis v. King. | 
37. Where a plea was adjudged ill for want of ſhewing th 
the bond therein mentioned was given for a true debt. Bron 
50. Greene v. Wilcox. : 
38. The defendant pleaded ſeveral judgments in debt in! 
court of Rocheſter, and one judgment in B. R. prow pai” | 
recorda prædicta, and that he had not aſſets to ſatisly thoſe Jud 
ments : three exceptions were taken to the plea. 1. 1 hat he « 
not ſay prout pate! per ſeparaliz recorda, and conclude prou! /4 


in his hands to ſatisfy. 3. He does not ſay that they were 0 
juſt and/ true debts. Dodderidge held the plea ill for all th 
reaſons; but Houghton for the ſecond only; and the ch 
juſtice for the firſt only. 2 Cro. 626, 629. Samms v. Mercer, 


39. Where the defendant pleads ſix judgments, and one 
two are ſound to be kept on foot by fraud, and the " | 
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not, the plaintiff ſhall have judgment. 1 Brownl. 49. Garret 


if n. . = P 
5 0. W. here a plea by an adminiſtrator of two recognizances, 


1nd n2 aſſets ultra, was ill pleaded. 2 Brownl. 153. Charnock 


au. 


d 15 


t on 
not . Corey. 


fen. 41. Where a divorce was pleaded by a huſband and wiſe 
wi executors. Cro. Eliz. 352. Underell v. Brooks & Ux”. 
hs 12. Where an adminiſtrator 2 that the inteſtate died in 
pꝛilon at the ſuit of the plaintiff, upon an outlawry after judg- 
ment, and the reſolution thereon, Cro. Eliz. 850. Shaw v. 
Jatterts- 

: * An action of debt was brought againſt one as executor, 
and he pleads plene adminiſtravit; and it was found by the ver- 
did, that the wife of the defendant was made executrix ; and 
ende ſhe to defraud the creditors, made a gift of the teſtator's goods 

Keb. ſore her marriage, and yet ſhe retained them in her poſſeſſion; 
ad after marrying the defendant ſhe died; and the defendant 
1 Keb had in his hands ſo much of the goods, as were ſufficient to 
{aisfy the creditors ; and it was adjudged for the plaintiff; for 
| zh the delendant hath confeſſed himſelt executor by pleadin 
F 157 lar adminiſravit, and the grant by the wiſe by ns create 
property in the defendant. Moor 396. Watſon's caſe. 

44. S. D. and D. D. executors of G. D. to an action of debt 
on a bond entered into by the teſtator, pleaded that G. D. the 
efator had acknowledged a recognizance in the nature of a 
tauc-ſtaple of twelve hundred pounds, and that they had not 
ets ultra; the plaintiff *replied, that D. D. one of che de- 
mints, was bound together with che teſtator in that ſlatute ; *\ 
buck the defendants demurred; and it was adjudged a good 
pet; and the caſes in the margin of the book are as follow. 
Le. 132, 201, 261. 1 Sid. 404. Raym. 153. 2 Lev. 40. 
31.311. 2 Mod. 36. Vaughan 104. 4 Mod. 63, 64, 296. 
Liner 221. 1 Lut. 241. 

6. To an action of debt againſt an executor, he pleads that 
18 1s an executor not named with him in the writ ; and piays 
Pcment of the writ 5 but doth not aver that the other admi— 
dena; and the plea was adjudged ill; for although a deten- 
ant may plead that there is another executor not named, with- 
n eu ing that the other adminiſtered, becauſe he cannot 
wr whether he did or no; yet when an executor is ſued, if he 
Feds that there is another executor not named, he ought 
ben that he himſelf adminiſtered as executor ; becauſe it is 
Mia his -nowledge. 1 Lev. 161. Swallow v. Emberſon. 

$. If falſhood in the defendant's plea is neither hurtful to 
F pantff, nor beneficial to the defendant, there it ſhall not 

i ite defendant ; as ſuppoſe the defendant pleaded, a judg- 
de Oaned againſt the inteſtate, or himſelf, and that the 
Mate, or himſelf, were married at the time of the judg- 
e ootained; which in truth was falſe, for that the one or 
ind ON | | the 


the cih 
nd 


ultra, 
7 1 L. 


me of 
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the other was unmarried at that time; his plea bein 

good: this falſeneſs ſhall not make the plainti 
aughan 104. | 

47. Where the defendant pleads a falſe plea, which falhocd 
is lo detrimental to the plaintiff, and beneficial to the deen. 
dant, as by pleading ſeveral judgments, and concluding that 
he hath not aſſets u/2 ; there the plaintiff may reply that one 
of the judgments are ſatisfied, which replication ſhall be fa] 
to the defendant. Vaughan 104. 

48. But to plead that he hath not bong & catalla proternucn 
bona & catalla gue non ſufficiunt to ſatisfy the judgment, is void 
for the uncertainty; for no ſum being mentioned, no good 
iſſue can be taken upon it; ſo likewiſe to ſay that he hath not 
aſſets «lira what will ſatisfy, is void for uncertainty, Ibid. 
104. | 

49. But it is good pleading to ſay that he hath not aſſets 
prateryuam bona & Catalla ad valenc feparal' denar ter ipſum i 
ſatisfattione res Jud ſolut,” and alſo beſides aſſets t 

the value of ten ſhillings, which are liable to ſatisſy the ft: 
tutes: It is alſo a 904 plea for an executor to plead ſeven 

judgments, &c. and to conclude quod non habet nec ad al 
tempus, &c. Wuit any aſſets of the teſtator præterquam bona { 
catalla ſufficient to ſatisfy thoſe judgments. Ibid. 103. 

50. To this the plaintiff muſt reply aſſets lira, or th 
any judgments are ſatisfied. Ibid. 103. 

51. A. brought an action againſt B. as executor in deb 
upon a bond againſt B. and B. pleads a recovery had again 
him by J. S. beyond which he had not aſſets; the plaintiff 1 
plies, confeſſing the judgment; but faid further, that B. ü 
defendant compounded for that debt for twenty pounds, whic 
was paid in ſatisfaction of the judgment; and that the deten 
dant notwithſtahding, kept the j dgment on foot by frai 

to deceive the creditors; the SEO traverſes the compol 
tion, and upon a demurrer, ſhewing for cauſe that the deiet 
dant onght to have traverſed the fraud, and not the compo! 
tion; it was adjudged for the plaintiff; and theſe five poi 

© were reſolved in this caſe. 7 | 

527 Fit, That if a judgment be recovered againſt an ext 
cutor without a cauſe, and by covin, to defraud the creditors 
in that caſe the creditor, if the judgment be pleaded, n 
reply generally that the judgment was obtained by ae 
without a good cauſe, to defraud the creditors. . 

53. Secondly; If the recovery was without a caule, (. e 
without a juſt debt, tho' there be no covin between the flat 
in the judgment and the executor, but by feint pleading 
negligence, the creditor may reply that matter. a 

54. Thirdly, If the judgment be obtained for 2 juſt de 


there the creditor cannot avoid the judgment, though . cf 
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On Actions of Debt. 


Pleas to Actions of Debt upon Bonds to ſaye 
harmleſs. 


1. Where the condition is to ſave the obligee harmleſs, the 
dbligor may plead non dampmficatus generally; but if he will 
uke upon him te plead that he did fave him harmleſs, it is not 
enouph to ſay fo, but he muſt ſhew how. Stiles 16, 219. 3 
Mod. 252. But Quære if not good upon a general demurrer. 
2 Keb. 629. Henſhaw v. Warren. 1 Lev. _ 

2 But where the plaintiff is damnified by his own act, the 
elendant ought to ſhew it in his plea in bar; and not plead 
enerally non dampniſicatus. 2 Saund. 84. 

If the condition be to ſave harmleſs from a bond forfeited, 
pawent is no plea ; but the defendant ought to plead non damp- 
. Gonldſb. 158. pl. 90. | 

„Where a condition is to warrant lands and fave harmleſs, 
tis 10 good plea for the defendant to ſay that the plaintiff 
abut  gaviſus fuit paci ce. Dyer 43. 2 Mod. 305. 

5. Where the condition of a bond was to free and kee 
harmleſs the vlainiff, off and from all coſts and damages which 
f ariſe by reaſon of a law ſuit, &c. it was agreed * if the 
ondition had been to keep harmleſs only, non dampnificatus 
ba! been a good plea; but it being to free and keep harmleſc, 
te queſtion was if it was a good plea ; and the opinion of the 

dun was, that it was good, becauſe the condition was to ſave 
e plaintiff harmleſs from ſomething that was uncertain at the 
ne of making the bond, viz. from the coſts and charges of the 
it; but if it had been to ſave harmleſs from a particular 

w; there ſuch a negative would not have been good, becauſe. 

efendant ought to ſhew how he had indemnified the other. 

Mod. 243, 244. Harris v. Pett. 

b. Where the condition of a bond was to ſecure the obligee 

mleſs 2 J. S. in an action for fifty-three pounds, for 

lich he had been bail ſor him; the defendant pleads that he 
ud 0 J. S. the twenty pounds, in ſatisfaction of the fifty- three 
unds, and ſo kept him harmleſs; but for that the plaintiff 
gn be damnified before the payment, to which the defen- 


1 gives no anſwer; the plea was held ill. Cro. Eliz. 
v 


Other 
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Other Caſes where Exceptions have been taken tg 
Pleas to Bonds with Conditions to ſave harmleſs 
relating to the following Particulars. 


I. Cro. Eliz. 253. Acton v. Hill. To a plea that the obligor 
had diſcharged the plaintiff, but does 
not ſhew how. | | 

2. 369. Botwright v. Harvey. To a plea becauſe 
it did not appear. 

3. Owen 71. But that the plaintiff was damnified, being 
fill liable to pay the money. 

4. Cro, Eliz. 393. Hutchinſon v. Lewſon. To a plea be- 

| cauſe the defendant did not ſhew how 

| the plaintiff was moleſted, or that he 
| Was not moleſted, but only that he paid 
ſuch a ſum for the plaintiff's charges. 

| 5. Cro. Eliz. 672. Morris v. Lutterell. To a plea by the de- 

| | fendant -in excuſe that the plaintiff 

| cauſed him to be impriſoned ſuch a day, 

118 ſo that he could not fave the plaintiff 

harmleſs from another bond, which was 

the tenor of the condition. 
6. 916. Bray v. Bacon. To a plea that he had diſ- 

| | charged the obligee from all bonds, &c. 

| | but does not ſhew how; but the excep- 

| tion difallowed that he had not ſet 
| forth what the bonds were. 

| 7. Cro. Jac. 165. Alington v. Yearkner. To a plea that the 

defendant had ſaved the plaintiff harm- 

leſs, pleaded to a condition to ſave harm- 
leſs, &c. from all bargains, incumbran* 
ces, upon the ſale of an adrowlon. 

Cited in the caſe of Freeman 2 

Sheen, that where one is obliged to ac 

uit another of ſuch a debt or ſuch 
fiir it is not ſufficient to fave bi 


8. 339+ 


harmleſs ; but he muſt procure an actua 

f diſcharge. 
| 9. 2 Bulſtr. 250. Codner a, e To a plea that the de 
| | ; | fendant had freely and abſoluteh * 
charged the plaintiff from being * 
| bail. 


10. I Lect 


On Actions of Debt. 
confeſſion to prevent him of his debt, becauſe it cannot in that 


caſe be covinous. Fe : 
55. Fourthly, If the judgment be had, and there is a com- 
polition, and the plaintiff in the judgment agrees to take leſs 
than his debt, and the judgment is kept on foot for the whole; 
the creditor may reply that matter, for the judgment ſhall be a 
har for no more than is to be paid upon it. | 

56, Fifthly, The creditor may plead it without a traverſe, 
that it was juſt twenty pounds, that was compounded to be 
paid, and conclude with a general averment, that the judg- 
ment is kept on foot by fraud; and the fraud is the thing mate- 
rial to be put in iſſue. W. Jones 91. Veale v. Gateſdon. 


What other Pleas by Executors that have been held good, and 
| what not. 


Iut. 662. Robin ſin v. Corbet. 
C Alia. 110. Thirkettle v. 


Bun. 51.—— 2 Cro. 131. Gowen v. Roll & 
80. D Exec', Sc. 
Cu. Elia. 128. Hampton v. Bar- 182. Modell v. Hungate, 
thulomew. 270. Hawes v. Leader. 1 


Bul}l. 10 1. S. C. 
3 Co. 25. Knight v. Harvey 


aintiff Reeve & a adminiſtrator, &c. 
a day, 127. Hogper v. Ga- | Stiles 61. Kale v. Foceline. 
laiutiff merſall & Ux' | 1 Lev. 69. Blanc / fl auer D. Fry. 
ch was 471. Further v Fur- 275. Powley v. Ster. 
4 ther. 312. Corbet's Caſe, 2 Lev. 
Jad diſ- 42.— 60. 
ds, &c, 565. Bradbury v. | 2 Leon. 20. Thurkettle v. Tye. 
excep- Bradbury. 3 Leon. 100. Denton v. Goddard, 
not et 8.— || 2 Lev. 67. Bracebridge v. Baſe 
646. Smalpeace v. kervile. 
hat th Smalpeace. W. Jones 12. Aubrey v. Bridge- 
f harm 858. Godfrey v. Wood ' Waler. 
e harm Ward. ; 142. Baylie v. Hughes. 
[evra Ht 8. Phillips v. Bchard. | 1 Brownl. $1. Brookſby & af v. 
on. 102. Mills v. Shirfeild. Treſham. 
man 2 128. Read v. Potter, 53. Gage v. Gilbert. 
3 1 64. Mantel v. Gib- 
wr” bons. 
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Of pleading Records. 


t the - 9 s a matter of record be che ground and foundation of 
25 . Pantiff's ſuit, or the ſubſtance of the plea, it ought to be 
being ® 


1 Leon 
ly, as th di 
Yor Il a 1VOrce 


Iam and truly alledged ; but otherwiſe where it is but a 
Jance to the ſubſtance of the plea; but the proceedings 
— | ence in an eccleſiaſtical court may be alledged ſum- 
| was obtained between ſuch parties, 


e for 
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for ſuch a cauſe, and before ſuch a judge, & 
in fure requiruntur ; for the judge ought to be ſhewn, to te i 
tent that the court may write to him, if the matter be denied, 
Co. Lit. 303. 

2. If one pleads a record, to have any advantage from it, he 
ought to have the record to ſhew, unleſs it be in the ſame count 

L where the record is pleaded. 19 E. 4. 5. 

(* 325) +* 3. If one pleads a record removed out of the common plex 
by a writ of error into the King's bench, he ought to ſay thatit 
remains there unteverſed and diſannulled. 6 Co. 44. b. Hi 

n E 44- 8˙ 
gen's caſe. | 

4. The copy of a record may be given in evidence to the jury, 
and no razure or interlineation ſhall be intended therein; and 
therefore a copy of a record being certified to be true, it is 
permitted to be good evidence; (but it is ſaid) the ſure way is 

to have it exemplified under the ſeal of the court. 11 Ca 

2. à. 

E 5. A record may be given in evidence where it is only in. 
ducement to the ſubſtance of the plea, and is not the dire& mat- 
ter in iflue; as a conviction of recuſancy, where the record wa 
burnt ; ſo if an appropriation be in ifſue, the King's licence, 
if it cannot be found of record, ('tis ſaid) may be proved in 
evidence without ſhewing the record, though it be the foun- 
dation of the appropriation. Hardr. 323. Knight v. Dauler. 

6. So whether a plaint be levied of record, according to the 
cuſtom, is to be tried by the country. Hutton 20. Hob. 244 

7. How records in the King's bench are pleadable in inferior 
courts, and how tranſmitted, and how the iſſue is to be joined, 
Vide 1 Sid. 330. Knight v. Pitt. 

8. A deed brought into court, and there received to ber 
corded, 1s from thence a record. Hutton 1. Tk 

9. So much of a record, as is neceffary for the plaintiff i 
plead, he ought to ſhew ; but he need not ſhew more. 2 And 
99, 100. 

10. Where the King is entitled to lands by double matt 
of record, it hath been ſaid that the party muſt avoid it 
double matter of record; for »hil tam naturale quam guide 
diſſolvi eo modo quo ligatur, Jenk. Caſes 120. Cale 42. 

11. But it is ſaid that at this day, it is ordained by the ad 
of 2 Ed. 6. cap. 8. where the King is entitled by a doud 
matter of record, a monſtrans de droit, or a. traverſe lies, a5 l 
caſe requires; but that it was the common law that requit 
ſuch cale a petition to the King, and a commiſſion and | 
office to be found ; and if it was found for the ſubject, 
ſhould interplead with the King. Jenk. Cent. Caſes 178. 

12. There can be no averment againſt a record; as where 
appeared as an attorney for A. in an action brought by A. ag" 
B. it cannot be aſſigned for error that D. was not an ator") 
or that there is no tuch perſon in rerum natura, for that 0 


On Addions of Debt. 
he againſt the record; and the admittance of him by the cdurt 
ſor an attorney in that particular, makes him an attorney, if he 
vas not ſo before. Jenk. Cent. Caſes 332. Het. 107. 
13. Where an iſſue upon aul tiel record was taken upon a 
record at the ſeſſions, and the N me was guod defecit de 
fend; that judgment was rever ed, tor there ſhould go a cer- 
eri to the Juſtices, to certify whether there be ſuch a record 
or no; but otherwiſe in a ſuperior court, where the juriſdicti- . 
ons are equal. Jenk. Cent. Caſes 114. Caſe 23. | 
1& Where a record certified or produced, varying from the | 
record pleaded in ſome ſmall matter, but not in ſubſtance, 


ury, ſhall not vitiate the plea. Hob: 199. 3 Lev. 243. | 
and 15. The old way of pleading a record was to begin at the | 
It 18 original, and not to omit ſo much as any continuance; ſummons 

a 18 or ſeverance; but if there be divers matters in a record, it is | | 
100 {uthcient to plead to any of them ( inter alia). Comb. 253. 


16. Where a record is pleaded, the party muſt produce the 
record at the day. 2 Roll's Rep. 133. | 

17. The right way to plead the record of a judgment is, 
that ſuch a term ſuch a judgment was obiained againſt the | 

rty, and not to ſet forth the whole record of obtaining it; | 


———— —— — — 


ved in uſe (ſays my lord Vaughan) it were a vaſt expence of time 
e foun ud money ſo to do. Vaughan 92. | | 

zuler. 18. A recital of part of a record is ſufficient where it is but 
g to the aconveyance to the action. Cro. Eliz. 877. | 


19. Upon nul liel record pleaded in the common pleas to an 
{tion of debt upon a judgment recovered in the King's bench, 
withſtanding the objection, that becauſe the records there 
* cram ipſo rege, therefore not to be removed; yet it was 
ſed that it might be ſent by mittimus into the court of com- 
Ele Cro. Car. 297. Lutterel v. Lea. See 4 Inſt. 73; 
Dyer 32. 4 75 
29. Where payment was adjudged no plea to à matter of 
ord, 1 Leon. 213. Ordway v. Parrot, where the contrary 
le mau v held by Berkley. Cro. Car. 329. | 


oid it d 

1 92 dee more of pleading records in titles Replevin and Treſpaſs 

12. de third volume. 

by the 5 5 

; a dont 

lies, 35! Of pleading a Fine. 

requit 55 

on an L In pleading a fine with proclamations, the party ought | 
ſubje&, wnclude, if againſt the fine, with proclamations; and not if 
178. nl the fine generally; for a fine at common law works a dit- 
as where nance, but does not bar the right; and if it be concluded 
A. ag mou ſaying with proclamations, it ſhall be intended anly 


Ee 2 a fine 


Readings and Obſervations 


a fine at common law, becauſe, as has been aid, e 
ſhall be conſtrued more ſtrongly againſt the party pleadin 
Palmer 243. | 5 

2. Where a fine is levied, the other party cannot plead to it, 
that the conuzor non dedit nec concefſit per finem ; but the plea in 
that caſe is nul liel record; for otherwiſe a matter of record 
would be tried by the country. 2 Roll's Rep. 179. 

3. One cannot plead that a fine was levied of the lands (int 
: alia). 1 Roll's Rep. 73. 

4. If a fine with proclamations be pleaded in bar, it need 
not be averred that the parties were of full age; for the fine it 
made void only by exception, and it comes properly on the 
other fide to ſhew a diſability ; but where an act of parliament 
makes a fine or feoffment of one of full age 4 chere in 
pleading this fine or feoffment, he muſt aver the party to be of 
full age. Plow 326. 

5. In pleading a fine levied, it was alledged that a final 

concord was ww. and not ſaid a fine was levied; yet it was 
held good. Plow. 431. 
6. In pleading 8 fine /ur grant and render without an entry, 
it was objected that pleading, by force whereof he was ſeiſcd, 
did not ſupply the entry; but that upon a fine /ur cognizance 
de droit it is otherwiſe, becauſe by that it is executed. Cro. Elis 
903. - But in Cro. Eliz. 918. it was reſolved, that by pleading 
virtute cujus he was ſeiſed in fee; it ſhall be woke A that he 
entered, for otherwiſe he could not be ſeiſed; ſo in Plow. 503. 
in Grendon's caſe. 8 

1 7: The way of pleading a fine, is to plead that ſuch a tem 
a fine was levied, &c. but it hath been pleaded that guedan 
concordia facta fuit & prflea conceſſum & concordatum ful, Cc, 
and it hath been held good. 2 Lev. 31. 

8. A right to an eſtate by extent is barred by a fine and 
non-claim. . 2 Ven. 329. 80 alſo of a right to a term for 
| years, Ibid. But otherwiſe where za ſtatute is afſigned in 
truſt to attend the inheritance. 2 Ven. 330. A fine bars 0 
intereſt which was deveſted at the time of the fine. 1 Ven. 0%. 
It is no bar to a mortgage. 1 Ven. 82. 1 Sid. 460. Whether 
a fine bars a leaſe for years in truſt, ſee 1 Ven. $1. Cro. Kr 
781. Where a fine is a bar, and where not, ſee hereafter in th 
third volume, title Replevin and Treſpaſs. 
(P“ 326) 9. None can be received to ſay that the conuzor was? 
ideot. 2 And. 193. a 
10. All the conuzors in a, fine are eſtopped, although at tf 
time of the fine they had nothing in the land. 2 And. 79. 
11. A ſtranger cannot avoid a fine by an averment, but ma 
conteſs and avoid it by pleading quod fares nihil habuerunt 
And. S0, 81. 
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12. If a fine be found by verdict in the common pleas, but 
wot with proclamations, (tis ſaid) the court will ex officio in- 
ſet the record, to fee if there be any or not. 2 And. 45. 


13. Where a fine muſt be pleaded, and conclude / actio, &c. 
aud where by Moppel. 2 Leon. 160. 


14. How a fine is to be pleaded upon the ſtatute of 4 H. 7. 
1 H. z. and 32 H. 8. 1 Leon. 75, 76, 77, 78. 2 Leon. 
r 
f 1 and in what caſes it may be pleaded guod partes ad 
fnem nihil habuerunt, Sc. 1 Leon. 78, 83, 189. 2 Leon. 36, 
37. 3 Leon. 37, 139. Jenk. Cent. Caſes 12. | 

16. That in pleading a fine, it is not neceſſary to ſhew that 
the conuzor was ſeized. 1 Leon. 255. 

17. That it is dangerous to plead a fine of ſuch lands (inter 
ala). 1 Leon. 255, | 


See more likewiſe as to pleading fines in titles Replevin and 
Treſpaſs in the third volume. 


Of pleading Feoffments and other Deeds. 


1. If one pleads a feoffment, he ought to conclude, that by 
ritue thereof he was ſeiſed; and ſo it is, not only in lands and 
tenements which lie in livery, but alſo of rents, advowſons, 
commons, and other things that lie in grant, of which a man 
bath an eſtate for life or inheritance; but in pleading an eſtate, 
niich is but a chattel, as a leaſe for years, there you may ſay 
h virtue whereof he entered and was pYfſefſed; ſo when one pleads 
a ſlate for life, or any greater eſtate which paſſed by livery, 
ke need nat plead an entry, becauſe he is in actual ſeiſin by the 
very; but in caſe of a leaſe for years it is otherwiſe, becauſe 
"3 is no actual poſſeſſion till an actual entry. Co. Lit, 
101. a, - 

2. If a feoffment be made to A. by three, and one dies, A. 
cannot plead it as the feoffment of the three; but it is ſaid to 
be otherwiſe of a gift in tail or leaſe, becauſe the right to the 
reverſion ſurvives; but if a feoffment be made to A. and two 
"ders, and the two others are dead, A. may plead it as a 
teoffment to himſelf, 14 Ed. 4. 1. b. 35 Hen. 6. 38. Vide 
7 liz. Dyer 2 | 

\ It a ſeoffment be alledged by two, and it is traverſed to 

made nad & forma, and it is found the feoffment of one, 


e there the words modo & forma are material. 
9 „0. 1, 2. 


+ 50 pleading a feoffment in fee, upon a condition with- 
4 ted and re-entry, is good, if the other party confeſſes 
condition, 5 Rep. 40. b. Dormer's Caſe. 


5. If 
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5. If a feoffment by one joint-tenant be pleaded to be made 
to his companion, the plaintiff may ſay that he did not enfeoff 
him, becauſe ſuch feoffment 1s merely void ; but otherwiſe of a 
feoffment that is only voidable. 18 E. 4. 29. 

6. If a man pleads that another was ſeiſed, and enfeoffed 
him, he need not ſay that the feoffment was to his uſe, for that 
ſhall be intended till the contrary appears. 5 Hen. J. 33. 

7. A grant was pleaded in this manner, concęſſit tenementa 


| pradifta per nomen manerii de C. cum pertinentiis; it was adjudged 


that it was a good | 2s without an averment that the lands 
demiſed were parcel of the manor. Dyer 207, b. 

8. If a termor brings a guo minus, and in his declaration 
makes a title in the King, that his leſſor granted the reverſion 
to N. (but does not ſhew it to be by deed) and that N. granted 
it to the King by deed enrolled, (which he muſt ſay, for nothin 

aſſes to or bs the King but by matter of record); yet thoug 
he does not ſhew that the reverſion granted to N. was by deed, 
it was held well enough, becauſe he that pleaded was a ſtranger 
to the deed, and claim no title to himſelf by the deed. Dyer 
174. a. 

9. If a man pleads a joint-tenancy at common law, he 
ought to ſhew by whoſe feoffment he was ſo. Dyer 32. 

10. Where one was obliged always to ratify and confirm the 
eſtate of the obligee, it 1 aid to be the better opinion that ĩt 1s 
no plea, to ſay that he had ratified and confirmed; but the con- 
firmation ought to be pleaded by deed. Dyer 229. 

11. fa man pleads the grant of an annuity generally with- 
out a deed, yet (it is ſaid) it ſhall be intended a lawtul grant 
of an annuity (to wit) by deed. 37 H. 6. 18. 

12. Conditions to defeat chattels may be pleaded without a 
deed ; but otherwiſe of conditions to defeat freeholds ; but if 
ſuch condition be by deviſe, it may be pleaded without a deed, 
11 H. 7. 22. Dyer 127. 

13. It is ſaid that payment of an annuity, granted with a 
clauſe of diſtreſs, is a good plea without ſhewing an acquit- 
tance; but that it is otherwiſe of an annuity granted without 


a clauſe of diſtreſs. 37 H. 6. 18. 


See likewiſe more caſes as to leading deeds, &c. hereaſter 
in the titles Replevin and Treſpaſi in the third volume. 


F Of pleading Recoveries. 


J. Tt hath been ſaid, that if one pleads a recovery of = 
acre of land, where two acres were recovered, it is well enough; 


fo a recovery pleaded as againſt one, where ir was pw 
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againſt two; ſo the ſame law is ſaid to be, in pleading a feoff- 
ment, though it be upon a condition, it may be Mendes as a 
ſeoffment made generally, without ſaying it was upon condition. 
6H. 6. 3, 4. a 

| 2. But it is reported to have been ſaid by Holt chief juſtice, 
that where there 1s a recovery of forty acres, to plead the reco- 
very of twenty acres, 1s ill; but it muſt be leaded of forty 
acres, of which theſe twenty are parcel. Comb. 253. 

z. A recovery ought to be pleaded in ſuch manner as the 
lay makes a conſtruction upon the conveyance, as (ex. gra.) 
if a ſubſequent deed directs the uſes of a recovery ; though by 
the act of parliament that is now made a good deed to lead the 
uſes; yet the way of pleading, is to ſay, that in ſach a term 
ſuch recovery was ſuffered to ch uſes, Comb. 403. Trygarn 
v. Fletcher. 23 

4. It is ſaid that always in pleading a recovery, it ought to 
be averred to be to feb and ſuch utes. 9 Co. 11. b. 21 E. 

52. 

185 A recovery of a rent was pleaded, without alledging a 
title. 39 H. 6. 23. 

6. See ſeveral exceptions to a plea of common recovery, in 
the caſe of Aubrey v. the Lord Bridgewater, W. Jones 10. 

7. A recovery is good, though a ſtranger that hath nothing 
in the land be made a tenant to the præcipe; for the recompence 


in value is *ſuppoſed to go to him that loſt the eſtate. 1 Vent. (P* 327) 


358. and tis good by way of eſtoppel. 

8. Andif % tenant to the præcipe gains the freehold, at any 
time before judgment, tis good. Salk. 568. 1 Mod. 218. 
2 Mod. 70. Comb. 425. and if made by a fine, and the fine 
* yet the recovery will be good. Ibid. Loyd v. 

relin, | 

9. A condition that runs with the land cannot be barred by 
a recovery; but otherwiſe of a condition collateral, as a grant 
of a rent with a condition to pay a ſum in groſs; but a condi- 
tion to re enter for non-payment of rent is barred, for that 
runs with the land. Salk. 570. 

10. Where the King makes a gift in tail, ſaving the reverſion 
to himſelf, and afterwards gives leave to the tenant in tail to 
luer a common recovery; and to that intent paſſes the rever- 
hon out of himſelf, and lodges it in others, to have it recon- 
rejed to him afterwards, which is done accordingly ; it was 
eld by the court of exchequer, upon conference with all the 
Judges, that afterwards the tenant in tail, or his iſſue, may bar 
tis reverſion by a common recovery; and that 'tis not within 
de ſtatute of 34 Hen. 8. which reſtrains, &c. becauſe the rever- 

a was once ſevered from the crown, and the privity of eſtate 
zone; and the ſtatute is to be intended to reſtrain where the 
=werfion continues in the ſame plight that it was in at firſt, 
vibout any alteration. Hardr. 409. 


11. That 
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11. That a common recovery bars all remainders and contin- 
gencies of thoſe who cannot falſify the recovery. 1 Sid. 202. 
12. What ſhall be barred by a recovery, and what not. 1 
Mod. 108, 109. 
13. And for other caſes on this head, ſee hereafter the third 
volume in titles Replevin and Treſpaſs. 


Of pleading Eſtates. 
1. If one pleads that another was ſeized in fee per copiam 7 
rotulorum, without ſaying ad wvoluntatem domini ; this muſt be 1 
taken as a frechold, and not a copyhold. Cro. Car. 229. 
2. Where a leſſee pleads a ſecond leaſe, he ought to ſhew l 
that the firſt was ſurrendered. Plow. 195. a. 1 
3. Where a grant of a reverſion is pleaded, it need not be 
averred that he was ſeiſed at the time of the grant. Plow. 193. to 
4. Where a man pleads the ſeiſin of a reverſion expectant if 
on a leaſe for ſix years, he may ſay that he was ſeiſed as of a co 
fee and right, as well as in his demeſne as of fee. Plow, 4 


291. a. 

5. Where a man is ſeiſed by a grant, and then by an act of thi 
parliament, he muſt not ſay that he is ſeiſed by grant, and by | 
act of parliament; but muſt ſay that he was ſeiſed by grant, Is 


until che act of parliament commenced, and then ſay virtute one 
cuju/dam act us, Sc. he was ſeized. Plow. 194. 45 
6. It a demiſe be by indenture under the gieat ſeal, tis not I 
good to mug it, prout patet irrotulament', without a conflat or 700 
exemplification. Lut. 1132. ; ey: 
7. In pleading an eſtate given to huſband and wife, and to 10 


the heirs of the wife; it muſt be pleaded that the huſband and but 
wife were ſeiſcd to them, and the heirs of the body of the wiſe. eta 


Lut. 976. : whe 
8. In pleading the ſeiſin of an inheritance, in which there of t 

is no ae deere no abſolute ownerthip, only a right, as to 2 $03. 
reverſion, or to an advowſon; there the way of dr (though 20 
he has an eſtate of inheritance therein) is not to ſay, that he 1s be 
ſe.led in his demeine as of a fee ; but to ſay, that he is ſeiſed bow 
as of a fec and right. Co. Lit. 17. i if 
In all caſes where the fee is conditional or determinable, inf 


he hall plead that he was ſeiſed in his demeſne as of a fee, lat j 
without inewing the commencement of his eſtate ; but if te- 
nant in tail bargains and ſells to the bargainee and his heirs, 
by a deed emolled ; although this be an eſtate deſcendible, 
during the life of tenant in tail, yet it is ſaid the ſurer way is to 
plead the ſpecial matter, and not to ſay that he was ſeiſed in his 
demeſne as of a fee. 10 Co. 98. a, 


10. To 
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10. To plead that one is ſeiſed as of a freehold, will ſerve 
for an eftate-tail, as well as for an eftate for life. Dyer 100. 


3 T In ſetting forth an eſtate or title to tithes, he may ſay, 
that he was ſeiſed in his demeſne as of a fee, becauſe they are 
viſible and apparent, and are ſaid to be not like a reverſion, 
fealty, ſuit, and ſuch like. Dyer 85. 

12. But it is ſaid that a man cannot ſay that he was ſeiſel in 
kis demeſne as of a fee of an annuity. Dyer 221. 

13. Where it was faid that the King was ſeiſed in his de- 
meine as of a fee, and did not ſay, in right of his crown; yet it 
was held to be good, Dyer 87. 

14. Where the plea was, that the maſter and fellows of a col- 
lege were ſei ſed in their demeſne as of a fee, without ſaying in 
right of their College; yet the plea was held good. Dyer 103. 6. 

15. In pleading eſtates, the pleas muſt be framed according 
to the operation of deeds, and not according to the words, as 


t if the words of the deed be dedit & conceſſit; this is a grant at 
4 common law, and therefore muſt be pleaded with an attornment. 


u. 4 Mod. 151. 
10. If a tenant for life grants his eftate to him in reverſion ; 
of this muſt be pleaded as a Ws, 4 Mod. 151. 

17. If one joint-tenant makes a feoffment to another; this 
b not good at common law, becauſe they being jointly ſeiſed, 
one cannot make livery and ſeiſin; therefore it muſt be pleaded 
a2 confirmation. 4 Mod. 150. 

18. If one jointenant pleads that the other conce/it, *tis not 
good; becauſe a releaſe, and not a grant, is the proper con- 
reyance. 4 Mod. 150. 

19. General eſtates in fee-fimple may be generally alledged; 
but the commencement of eſtates-tail, and other particular 
lates regularly ought to be ſhewn, (unleſs in ſome caſes 
where they are alledged by way of inducement;) and the liſe, 


ule 
not 
1 to 


and 
viſe. 


here et tenant in tail or for life ought to be alledged. Co. Lit. 
to 2 03. b. 
ough 0. It is ſaid that, if a tenancy in common be alledged on 


he 15 


de part of the plaintiff by the defendant, he need not ſhew 
ſeiſe 


un he was tenant in common; but otherwiſe of joint-tenants, 
tif the defendant pleads a tenancy pro indiviſo on the part of 


able, unſelf, 22 H. 6. 12. And ſee 3 H. 6. 56. where it is laid, 
a fee, lat if one pleads that the plaintiff held in common, he ought 
if 1e- bſhew how; ſor it may be by alienation of the parceners or 
heirs, pint-tenants., 


dible, 
y 15 to 
in his 


>, To 


. Tho' the plaintiff in an action of debt for rent may 
tal a que eſtate in the defendant generally, without ſhewing 
* yet where a man claims under a gue e/tate, there he ought 
bliew the ſeveral aſſignments. Skinner 303. 


22. For 


rather a derivative eſtate, which is too mean for the party to ſet 


ſuch a manor there is, and hath been, ſuch a cuſtom. 2 Ven. 


Readings and Obſervations 
22. For other caſes concerning pleading of a que efiate, or 


forth for ſome purpoſes ; /ce hereafter in Titles Replevin and 
Treſpais in the third volume. | 


Of pleading Cuſtoms, &c. 


1. If a cuſtom be alledged in any place, as a manor or 2 
pariſh, it cannot be appropriated to part ; but muſt extend to 
the whole. Lut. 28. 1 Leon. 314. | 

2. If one pleads that ſuch a thing was done ſecundum conſuets- f 
dinem manerii, it is ill; for he ought to ſet forth that within 


144 


See more of pleading cuſtoms and preſcriptions in the titles Reple- , 
vin and Treſpaſs, in the third volume. Je 
E de 

What Pleas have been adjudged good, and what !. 
not, to Actions of Debt for Rent. 0; 


1. To an action of debt for rent by indenture, nil habuit in 
tenementis, is no plea. 3 Lev. 146. but otherwiſe is it, if it be Wl.” 
by deed-poll. 

2. In an action of debt for rent due upon a parol leaſe, 
the defendant "ome nil habuit in tenementis prædictis; the . 
PR replied that he was ſeiſed in fee; there he ought to Wl. 

ave concluded to the country. 1 Inſt. 126. 

3. An action of debt was brought for rent reſerved upon a 
leaſe for years, in which there was a proviſo, That if the rent 
be behind and unpaid by the ſpace of a month next afler any er 
either of the days of' payment, then the leaſe to be void: The plea 
was, that the rent was behind a month after the day, on which 
it was reſerved to be paid; and ſo the leaſe is void; to which 
plea the plaintiff demurred, becauſe the defendant did not ſay 
that the plaintiff demanded the rent; for though the rent b 
due without demand, yet the intereſt ſhall not be determined 
without it, which muſt be expreſsly laid in the pleading ; ang 
of that opinion was the court, except Juſtice Atkins, wh 
2 2 Mod. Rep. 264. Steward executor of Steward 
Allen. | 

4. In an action of debt upon two demiſes, the defendan 
pom nil habuit in tenementis temfore dimifſionum ; that v3 

eld naught, for there muſt be duo tempora for two demiſe 

2 Vent. 253. 

5. The defendant pleads to an action of debt for rent, ent 


and expulſion before Lady-day; and held good; for it 150 
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the part of the plaintiff to ſhew a re-entry. 1 Bulſtr. 205. 
nd the plaintiff, in his replication of a re-entry, muſt ſhew a 
continuance, Stiles 452. 

6, To an action of debt upon a leaſe for years, the defendant 
may plead an entry into part ; upon which follows ſuſpen- 
fon, and it doth not amount only to the general ifſue. 1 
Ven. 2. Anonymus 119. Mathews v. Croſs. 

7. To an ation of debt for rent, the defendant pleads 


ag. I” 


2 Friction by an extent, without an inquiſition; and held 
00 naught. Moor 891. | | 
8. To an action of debt for rent reſerved upon a leaſe 
a for years, an accord with ſatisfaction is a good plea. 9g Co. 
hin : 
en. x . To an action of debt for the arrears of an annuity de- 
af by a will, the defendant may plead nil detinet; ſo to an 


ple- action of debt upon a grant of rent, where it might be 
levied by diſtreſs, nil debet Is a good plea; but to an action of 
lebt upon a grant of an annuity 2 detinet is no plea, becauſe 
he has no remedy by diftreſs; but it muſt be avoided by a 
matter of as high a nature as it was created, as an acquittance 
under hand and ſeal. Hardr. 333. Wilſon's caſe. 

10. A plea to an action of debt for rent was held ill pleaded 
by an aſſignee for years, as to twenty pounds nid debet, and as 
to the reſt on aſſignment ; becauſe he did not ſay in what year 
the twenty pounds became due. Sid. 338, 

11. To an action of debt againſt the aſſignee of a term, 
by the aſſignee of the e the defendant pleads an 
gbenment ; he ought to ſhew that he in reverſion bad notice 
 1t. 1 Sid. 339. Knight v. Buckley, Raym. 162. 

12. But to an action of covenant for rent brought by the 
flor againſt the aſſignee of the executrix of the leſſee, the 


lat 


tit in 
it be 


leaſe, 
; the 
ht to 


pon 2 


he ren! 


dos &lendant pleads that before any rent in arrear he aſſigned to 
ve peo er; adjudged for the plaintiff by three judges againſt 
ch ne. Carthew 177. 

* n 13. Where the defendant pleaded to an action of debt for 
not x at reſerved on a leaſe for years, an entry for non-payment 
rent ent, and nothing in arrear before the entry, it was held no 
erm" "a. Keil. 153, b. 

85 = 14. To an action of debt for rent, the defendant may plead 
8 . kbar a covenant, by the leſſor, in the ſame deed to allow the 


At to deduct ſo much for charges. 1 Lev. 152. N 
j An action of debt was brought for rent upon a leaſe 
cats; the defendant pleaded, That before the leaſe a fudg- 
was given in debt againſt the plaintiff, at the ſuit of I. 8. 
Herwards he made this leaſe; and afterwards the land was 
mat, and delivered in execution by elegit, before which extent 
„ was nothing in arrear ; and it was thereupon ä 
an 


efendan 
hat wa 
demiſe 


nt, ent 
it 150 
| 
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and without argument adjudged to be a good plea. 1 Co. 
398. Day v. Auſtin. | 

16. To an action of debt for rent, where the plaintiff decla. 
red upon a leaſe of four acres ; he pleads to part nil debet, and 
to the refidue he pleads that the leaſe was made of four acres 
and of another acre beſides; and that before the rent became 
due, the plaintiff entered into the fifth acre ; and upon a de- 
murrer it was held, the plea was ill, for the defendant ought 
to have traverſed a demit: of the four acres only ; for if the 
Plaintiff had taken a traverſe, it would have been a departure; 
and as the defendant pleads a leaſe different from that in the 
declaration, he ought to have traverſed the leaſe, upon which 

the plaintiff declares. 1 Lev. 263. Salmon v. Smith: the 
ſame caſe in Raym. 175. | 

17. Where an eviction of the term was well pleaded to an 
action of debt for rent. Moor 127. Newton v. eee 

18. Whether an aſſignment and acceptance be a good plea 
to an action of debt upon a leaſe for tithes. 2 Keb. 688. 

Dean and Chapter of Windſor v. Gover. 

109. Exceptions to a plea in an action brought by an execu- 
tor for rent. 3 Keb. 500. Hodgſkins v. Thornbury. 
The like in an action brought by an adminiftrator. 3 Keb. 
488. Cartwright v. Pinkney. | 


What other Exceptions have been taken to Pleas 
in Debt for Rent, and what have been adjudged 
not, relating to the following Particulars. 


Cro. Eliz. 123. To a plea of the ftatute of 13 Elis. 


by which all leaſes are void, made by the 


parſon guilty of aon-reſidence. 1 
341. Cherbourne v. Rye. To a plea of entry and , 
ſuſpenſion of the rent. 41 
500. Brereton v. Evans. To a plea that the feme a 
one of the plaintiffs, had nothing in the 4 
remiſſes at the time of the demiſe; and 19 
the plea held good, becauſe it could no * 
enure by way off eſtoppel or confirmation. n 
1 Keb. 927. King v. Standiſh. | * 
(P* 329) * Keb. 99. Man v. Rai nsborough. Ea 
3 Keb. 255. Keble v. Pampillon. 100 


331. City of Exeter v. Clure. 
2 Leon. 10. Wingfeild v. Seckford. Held that upon a ple 
of nil debet, the defendant cannot give evictio 
in evidence. Owen 55. March 80. S. P. B 
1 Mod. 35, 118. contra, 
| 3 Leo 
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1. Barnes v. Smith. To a plea as to part non detinet 
3 Leon. 17 and as to the reſt a proviſo in the deed, for the 
defendant to deduct for ſo much as he could 
not I — ac 7 
|. 120. Ketley's caſe. To a plea of infancy to an 
. action of debt for rent, it was held the 
leaſe was only voidable. 


Codb. 105+ pl. 124. Upon a plea that the plaintiff had granted 


t the reverſion to him in fee, and found 

2 againſt the plaintiff; whether by that 

nv he forſeits his term. 

ie : Bulftr. 151. March v. Brace. To a plea of aſſignment and 

th acceptance of rent from the aſſignee. _ 

he W. Jones 10. Te a plea of a proviſo in a leaſe, that if the 
rent be in arrear the leaſe ſhall be void, no 

an plea without ſhewing a demand of the rent 

by the leſſor. 

lea Stiles 47. Paradine v. Jane. Whether a leſſee for years, ouſted 

88. by an army of aliens, can plead this in bar to an 


action brought for the rent. 


Of pleading Performance of a Condition. 


1. Where the condition of a bond was, that if the obligor 
delivered to the obligee, at ſuch a day and place, twenty 
pounds or ten kine, at the hen choice of the obligee; that 
then, &c. 1n pleading performance, the defendant ought to 
E tender, as well of the twenty pounds as of the ten kine. 
ordley's caſe, 1 Leon. 168. And this caſe is reported in 
Moor 246. and it is there ſaid it would have been otherwiſe if 
the word then had been out; but that word ſhews that the obli- 
j was at the time of payment obliged to give the plaintiff 

$eletion. - 

2. But in the caſe of Baſſett v. Kerne, where the condition 
«> the bond was, that the defendant ſhould pay to the plaintiff, 
within one month after the death of the lady K. thirty pounds 
ods twenty kine; to which the defendant pleaded that the plain- 
Cy tf did not make any choice or election; the court held 
tezrly that this was a good bar, and that the obligor was not 
bound to make a tender of both; and this difference is there 
uten from the authority of 23 E. 4. 4. where the condition is 
u the disjunctive, before the day of the performance the 
te&tion is in the defendant ; but if at the day he makes de- 
al, the election is in che obligee. 9 E. 4. 36, 37. 1 Leon. 
9 70, Caſe 92. Moor 241. 

A condition is not to be perſormed in any other manner 
i parol agreement; nor is ſuch agreement to be pleaded 
| withoug 
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without pleading it a written agreement. Moor 573. Holfor 
v. Andrews. | 

4. If the condition of a bond be to diſcharge an annuity 
pleading that the defendant diſcharged - the annuity, is not ; 
good plea without ſhewing how. 9 Co. 25. 

5. In an action of debt or covenant, not to deliver poſſeſ. 
ſion to any perſon but the leſſor, and ſuch perſon as ſhall 
lawfully recover the ſame, if the defendant pleads that he did 
not deliver the poſſeſſion but to ſuch perſon as lawfully re. 
covered the ſame; this was held a good plea following the 
words of the condition. 1 Leon. 83. 

6. To an action of debt upon a bond with a condition, the 
defendant cannot take hold of any thing mentioned by way of 
recital in the condition, but muſt anſwer the condition itſelf 
Hob. 130. ; = 

7. Where it appearing upon the plea, that the obligor was 
hindered from performing one part of the condition; adjudged Wi © 
he was diſcharged from the other. Stiles 79. Borne v. Sheers, 
- 8. Where the condition of a bond was, that the huſband WW? 
ſhould 33 his wife to make a will to the value of one 

hundre um to be paid within one year after her deceaſe; Wi 
it was held no plea to ſay that he had permitted her to make a WM 
will, without pleading likewiſe payment of the money. 4 
Cro. 597. Sherman v. Lilly. | 


Other Caſes concerning pleading performance of a condition, | 
| relating to the following particulars. ic 


1. Toa condition that if the obligee were charged or WM. 
moleſted in his body or goods, the obligor within a month Wi 
ſhould make ſatisfaction. Cre. Eliz. 393. Hutchinſon v, 
Lewſon. | 

2. To a condition that if J. S. executes a bond to the 
obligee before ſuch a day. Cro. Eliz. 143. Beaſe v. Draiton. 

3. To a condition to deliver to the plaintiff before ſuch a 
feaſt ſuch a ſhip and tackle, or pay ſuch a ſum as J. N. ſhould 
value them to be worth. Cro. Eliz. 864. More & al' v. 
Morecomb. 

4. To a condition that if the obligee enjoyed ſuch lands till 
the full age of J. S. and if J. S. within a .aonth after his full 
ge, made an aſſurance to the plaintiff of the ſame land. Cro. 
„liz. 870. Waller v. Croot. | 

5. To a condition to appear to the return of a writ. 3 Mod 
87. Pauley v. Ludlow. 

6. What was held an appearance on ul tiel record pleaded 
1 Brownl. 74. Carter v. Freeman. 

7. To a condition to perform one of two things thereit 
mentioned. 3 Mod. 232. Shipley v. Chappel. 


8. Te 
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8 To a condition to make all ſuch linen as the obligee 
ſhould want during his living ſingle. Oats v. Thornhill. 
To a condition for the obligee to have all the debts, and 


ny, the defendant not to releaſe any. 1 Keb. 680. Barcroft v. Douty. 
1 10. To a condition to levy a fine at the coſts of the obligee, 
ef Keb. 816. Culpepper v. Auſtin. Es 

hall 11. To deliver corn on the twenty-ninth day of February, 
a den next following, February having but twenty-eight days in 
y = that year. 1 Leon. 101, 


12. To a condition to pay to the obligee, within one month 
ter notice, what monies ſhall be proved his apprentice to 
have embezzilled. 1 Leon. 256. Tedcaſtle v. Hallywell. 

13. T6 a bond with a condition that the obligee ſhould 
enjoy wood ſold to him by the obligor, and that the wood was 
four miles from Rye. 2 Leon. 113. Mingey v. Earl. 

14. To a bond with a condition that if M. W. the obligee 


g the 


n, the 
ay of 
itſelf, 


Fax did not depart from the defendant's ſervice, nor marry without 
_ his conſent; then if the defendant paid the plaintiff one 
alband hundred pounds, that then, &c. 2 Leon. 89. Monings v. Worley. 
© ans 15. To a condition to deliver forty pair of ſhoes to a com- 
ceaſe; von carrier at Holbourn-bridge, to the uſe of the obligee. 2 
make a od. 309. Staples v. Alden. 


ey. z — a condition to pay a legacy. 1 Bulſtr. 43. Stone 
| V Bliſſe. 

17. To a condition for the payment of children's portions, 
Iition, rden they came of age or were married. 2 Bulſtr. 266. Haul- 
ley v. Carpenter. 


ved c. To a condition for the delivery of wheat. Cro. Eliz. (P* 330) 


153. Stone v. Radiſh. 

10. To a condition to ſerve a cure, not to depart without 
licence, to make a leaſe, and not to make it void by reſigna- 
ton, &c. Cro. Eliz. 490. Earl of Lincoln v. Hoſkins. 


month 
inſon v. 


2 55e To a condition to give evidence. Cro. Eliz. 70. 
* bſon v. Crew. a 3 
Scud. 2. To a bond with a condition to procure a marriage. 


Gio, Eliz. 694. Blandford v. Andrews. 

22. To a condition to give a releaſe in the prerogative 
fourt, ſuch as the judge there ſhould think fit; and the defen- 
nt pleads that the Judge did not deviſe or appoint any re- 
ſe, and the plea was held ill. Cro. Eliz. 716. Lamb v. 
u uwent. 
23. To a condition to acquit, diſcharge, and ſave the 
jaintff harmleſs from a bond. Owen 19. i 


& al' v. 


lands till 
er his full 
nd. Cro. 


, 3 Mod 
pleaded , 
Of pleading Performance generally. 


'S there! 


8. Te 


1. If the condition of a bond be io ſave harmleſs in the en- 
ment of lands, and that they are fice from all incumbrances, 


and 


——— 
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and that the defendant would make a further aſſurance by fine; 
Quare, if performance generally is a good plea? Lut. 600. 

2. But to an action of debt upon a bond with a condition 
that a ſtranger ſhall render a true account; performance 
rally is no good plea. 

3. If the condition of a bond be for performance of eye. 
ral things, .tbe defendant cannot plead performance generally 
but muſt ſer forth a cer of the ſeveral things; hs 
otherwiſe, as to performance of covenants of an * e 
conliſting of ſeveral things. 1 Sid. 215. 1 Lev. 303. Wim 
bleton v. Holdrip. | 735 | $ 

4. To an action of debt upon a bond 20 deliver ſuch pods 
fuch a day, the defendant pleads that he delivered them ac- 
cording to the form of the condition aforeſaid ; and the court 
inclined that this general way of pleading performance wa 
not good. 1 Lev. 141. Brookes v. | Som 1 

5. Where the condition is in the disjunctive, the defendant 
may plead performance of either part; and if one part of the 
1 plea be falſified in pleading, the plaintiff muſt 
have judgment. Modern Caſes in Law and Equity 349. 
Griffith's caſe. | 


Of Fleag,to Actions brought for performance of 
2 Covenants. 8 


1. When all the covenants are in the affirmative, and mat- 
ters of fact are to be performed; there Performance generally 
is good; but i where ſome are in the negative, or in 
the disjunctive; there the party ought in an eſpecial manne 
to ſhew how they were performed, and when one of the cove 
nants is to perfoim a matter of record; as in the caſe of levy 
ing a fine; there tho“ the covenant be in the affirmative, hi 
ought ſpecially to ſhew how the covenant was performed, be 

_ canſe the record is to be tried by its own credit, and is not td 
be examined by the country; and perhaps the plaintiff wi 
(as he may) reply, that all the parties contained in the inde 
ture, are not compriſed in the fine, or ſome other plea, upo 
which the fine is to be examined. Palm. 70. 2 Hen. J. 14 
10 Hen. 7. 12. 13 Hen. 7. 8. 2 R. 3. 17. 21 E. 4. J. 5. 
Rep. 133. b. 2 Rep. 3. b. 

2. And when ſome covenants are in the negative, and ſon 
in the affirmative : as to thoſe covenants in - negative, | 
muſt ſhew wherein he hath not broken them; and as 10 th 
in the affirmative, there he muſt ſhew a performance; and 
thoſe in the negative are againſt law, then the court muſt ta 
notice of that, and it will not be ſufficient for the defend. 


3 on performance generally. Hob. 13. Stiles 163. Fines 
| 3. 


gene- 


Gn Actions of Debt. | 
$. When one is bound to perform covenants in an indentute; 


to an action brought upon a bond for the performance; the 
defendant, in order to diſcharge himſelf, ought to ſhew the 


4 deed to the court; that they may ſee what the covenants were; 
for he cannot ſhew that he has performed all, without ſhewing 
a what he was to perform ; and therefore he ought to recite the 
y, indenture in his plea, whereof he is ſuppoſed to have a counter- 
ut part; but if he never had a counterpart, or had loſt it, upon 
re, aMidavit thereof, the court will compel the plaintiff to give him 
im- 2 counterpart, in order to ſet it out for his defence. 6 Mod. 
237. Cooke v. Remington. 2 Show. 86. ; 
65d 4 And if there be an indorſement, eyer of the deed is not 
8 compleat oyer, without cyer of the indorſement; but that muſt 
aun de underſtood where the indorſement is at the ſame time with 


the deed ; for if it be at another time, it is then a new deed, 

and he muſt have oyer of that, and ſet it forth, and not reſt up- 

on the bare deed, bid. 5 NS + 
5. It has been ſaid there is a difference, where the act to be 


mult performed is to be done by the party himſelf and where by a 
349 manger; for where it is to be done by one party to another, 


that there general performance 1s ſufficient ; but where it is to 
de done by a ſtranger, there though the covenant be in the affir- 
mative, yet the party ought to ſhew the performance ſpecially : 
2nd the caſe in 16 H. 7. 11. was cited to that point; and Dad. 
2 ſaid that the reaſon why general performance was not 
good, was, becauſe the obligee is a ſtranger to the perſon who 
is 0 do the act, and therefore the obligor ought to ſhew how 
the ſtranger hath performed it: and Haugltun ſaid that the rea- 
lon was, becauſe that where a ſtranger is to do che act, the 
obligor could not ſay that he had 9 2 the covenants, and 
therefore the obligor ought to ſhew how the ſtranger had per- 
formed it ; but APs faid, he ſaw no difference, where the 


d mat- 
enerally 
e, or in 
manne 
je cove 
of levy 
tive, he 
ned, be 


is not! it is to be done by a ranger, and where by the party. Palmer 
tiff * 70. 2 Rolls Rep. 189. The ſame point, as to an act to be done 
_— by a ſtranger, that general performance is not good, is in the 
lea, 


ale of Fiapatrict᷑ v. Kcbinſen, 1 Skow. 1. 

b. To an action of debt upon a bond for the performance of 
tooenants in an indenture, the defendant pleads the indenture 
ancelled ; 'tis no plea without pleading performance till ſuch 


len. J. 11 
7. 5. 


and - | * and that on ſuch a day the deed was cancelled. 1 Brawnl; 
gany 5 * J. . 
as 10 . 7. In an action of debt upon a bond, with a condition to 
ce Foes atom covenants in an indenture, the defendant did not make 
— gert in cur of one part of the indenture under the plaintiff's 
defend 


Bil, as by law he ought, but inſtead thereof only craved cyer 
the plaintiff; it was kata to be but a defe in form. 1 Sad. 
froen; v. Harridge & Us". 

Vol. II. | F 8. If 


- Fines 


+ 
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8. If the defendant does not crave oyer, then the deed cannot 
be intended to be in court; therefore if he pleads performance 
generally, or any other plea grounded upon' the deed, the omit- 
ting of cur prola was matter of ſubſtance. 1. Sig. 50, gy, 
425. 1 Rolls Rep. 20. 1 Lut. 483. 2 Bulſir. 259. Dp v. 

| Wildgeſe; but now it is made matter of form only, by the act 
of 4 & 5 Anne. = | 
9. Where an action of debt is brought upon a bond to per- 
form covenants contained in certain A; eg and one of the 
parties to ſuch indentures pleads that there are no ſuch cove- 
nants on his part to be E eee, ; and upon oyer of the inden- 
ture, the contrary appears, it is a good cauſe of demurrer, 
I Saund. 317. 

10. Where pleading perſormance generally was held to be 

aided by the 27 Elix. 1 Leon. 311. Oglethorpe v. Hide. 


(P* 331) *What Pleas have been adjuged good, and what not, in Actions 
of Debt for the Performance of Covenants, relating to the 
following Particulars. | 


Cro. Alia. 62. Gallies v. Budbery. Performance generally pleaded, 
where ſome; covenants were in the affirmative, 
and ſome in the negative. | | 
691. Croxwell v. Peachey. The ſame Roe 
232. Oglethorpe v. Hide. Where performance gene- 
rally was held to be aided by the ſtatute of 27 
Elis. | 
236. Tedegſtle v. Holliuell. Not anſwering to the 
ſubſtance of a condition to pay what an appren- 
tice ſhould ſpend, or any other by his procure- 
ment. | 
255. ZEmott v. Cole. Eviction of the land, and per- 
formance till eviction pleaded. _ 
A plea to a condition to make 
479. Mayne v. Scut, ) a new leaſe, that the plaintiff 
Popham 109. never ſurrendered his former 
leaſe, not good, it appearing 
the defendant had diſabled himfclt. 

Crs. Fac. 281. Driſcie v. King. Where perſormance generally 
was pleaded, and a et. 6 aſſigned, in not pay* 
ing money mentioned in the proviſo; and ad- 
Judged that the condition did not extend to the 

rovito, but to the other covenants. 

Cro. Car. 421. Horn v. Barber. General performance pleaded 
where the covenants were in the affirmative, but 
to perform in the disjunctive. 1 

1 Ks. 


21 


On Actions of Debt. 


1 Keb. 125. Pavie v. Hall. The indenture was pleaded to be 
made between J. and D. whereas it was between 
J. A. and D. i 

158. Lord Suffolk v. Battiſon. Performance generally 
pleaded to an action of debt upon a bond to pay 
money upon a purchaſe. 

2 Keb. 405. 

667. Wilſon v. Armorer. A plea to an action of debt 
upon a bond to perform covenants, part in the 
negative, and part in the affirmative; to the ne- 
gati ve covenants the defendant pleaded negauvely, 
and to the affirmative ones performance ; but did 
not ſhew how. 

1 Leen. 37. Parmount v. Griffin. To a condition wherein was a 
proviſo, that if any diſpute did ariſe, &c. it 
thould be referred to four indifferent perſons ; 
aud the defendant in his plea does not ſhew upon 
what covenant the action was brought. 

136. Littleton v. Perne. To a condition 1 the defen- 
dant ſhould permit the plaintiff to enter, Se. 
into lands which laid fallow; and the plea ill 
for not ſhewing what the lands were 1 lay 
ſallow. 

2 Leon. 113. Mingay v. Earle. A plea anſwering the intent of 
the condition, though not the words; as to ſay, 
that the lands were four thouſand paces, inſtead 
of four miles, from Rye. 


the 114. Parker v. Harrold. To a plea that the cuſtom of 
en- the realm is, Sc. Objection that ſuch cuſtom 
tre. cannot be tried; and if it be through the king- 


dom, it is the common law. 

189. Hood v. Avery. Where the plea is ill, for if it 
is + ea to perform the condition, the bond 
is fingle. 

2 Where the condition of a bond was to 

perform covenants as to repair; and the defen- 

dant pleads acquittal and diſcharge of the repairs. 


Lean. 69. 


whereas, he ought to have pleaded performance 
of all the covenants, except the payment ct the 
rent; and as to that he was always ready to have 
paid it when demanded. 
100. pl. 116. Plympton's caſe. 
nun. 77. A plea to a condition to perform covenants in an 
indenture, that ſuch a day the indenture was can- 
celled; an ill plea; for he ought to have ſhewn 
when the indenture was e and pleaded 
performance to that day. 


Ff 2 


2 Show: 


db. 95. pl. 108. Where the defendant pleaded performance, (P* 332) 
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2 Show. 86. Pawlet v. Savage. Where general performance; 
| was held no plea. 
Lut. 593. Keating v.-{riſh. Held that to a bond, with a con- 
dition to give the obligee notice of declarations 
in ejectment, , performance was not a 
good plea. | . 

608. Butterfeild v. Marſhall. A plea of general perfor- 
mance not good to a bond with a condition for 
quiet enjoyment ; and that the eſtate was fie 

from incumbrances, and to make a further aſſu- | 
rance; but Qure if it be not good in ſubſtance 
as to the quiet enjoyment, bal the eſtates being 
free from incumbrances. 


2 Mod. 33. Duck v. Vincent. To a condition to perform cove- [ 
nants, where there is any one to pay money, n 

when an aſſurance made; a plea that he paid . 

the money ſuch a day, is not good, —_ þ 

ſhewing when the aſſurance was made, that it 4 

might appear the money was paid according to he 


the condition. 


What Pleas have been adjudged good, and what not, to Ac- . 
tions of Debt upon a Bond for the payment of money, ot 
do ſomewhat to or for the Plaintiff, _ *% 


1. Where the condition of a bond is to pay one hundred 
and twenty pounds out of perſonal eſtate, on a day certain, it 
is no good plea to ſay, that before the day the defendant te- 
ceived but fifty pounds ont of the perſonal eſtate ; for the ſenſe 
of the words is to pay one hundred and twenty pounds, or lo Wl. - 
much as he ſhall receive before ſuch a day. Ogh v. Quintn, 15 
Trin. 34 Car. 2 B. R. entered of Baſter 34 Car. 2. 14 3). WY: 
T. Foncs 218. | 

2. Jo an action of debt upon a bond, the defendant plea.- 
ed an acceptance of another bond in diſcharge; and it wa. 
held not a good plea : There is no name of the caſe in 3 Cd 
85, 86, from which I took this caſe ; but the fame point WWW: , 
adjudged in Hob. 68, 6g. Mod. Rep. 221. 2 Crs. 650. 1 | : 
- Brownl. 47. . 

3. But if the ſecond bond had been given by an exccytor ;: 
an heir, for the greater ſecurity of the teſtator's or anceſtors 


14. 

debt, it is otherwiſe. Mad. Rev. 224. te, 
4. In an action of debt upon a bond, the defendant pleads 3 

a delivery as an eſcrow, without, ſaying to whom : and tea. It, 


concludes, Et hoc para!”, Se. and held ill. 1 Ven. 90. F 
9 


On Actions of Debt. 


5. An action of debt was brought upon a bond; and the 
gelendant pleaded, that at the time of making the bond, the 
deſendant was not de ſane memory; and upon a demurrer it was 
adjudged to be no plea; and the opinion of Fitzherbert was 
denied to be law. 1 Cro. 398. Co. Lit. 247. ö. Fitz. Nat. Brev. 

b 402 b. 1 Cro. 662. | | 
6. An award by deedis pleadable to an action upon a bond; 
A but Quare 1 Lev. 292. Norris & al. v. Creach. 


Ir 7. Where the defendant pleaded that a ftranger was impri- 

e ſoned by another, and kept in priſon until the deſendant gave 

* his bond for his enlargement; and it was held no plea. Mantel 

40 . Gibbs, Brownl. 64. 

ng "8, To an action of debt upon a bond, with a condition to (P“ 3333 


pay ſo much money yearly, while ſuch letters patents are in 
” torce ; the defendant pleads, That from ſuch a time to ſach a time 
e), be did pay, and that then the letters patents became woid ; and of no 
ald fie; the plaintiff replied, That they were in force, et hoc petit 
ra:d inquiratur per patriam; the defendant demurs, and per cur” 
the plea is ill, becauſe it doth not ſhew how the letters patents 
z (0 became void. 1 Show. 290. Lewis v. Preſton. 

9. An action of debt was brought upon a bond; the con- 
dion was, T hat if the defendant paid the plaintiff, or his affigns, 
twenty pounds upon ſuch @ day and place, the obligation to be word, 
the defendant pleads that the plaintiff appointed one A. to re- 
ceive the money at the day and place; and he tendered it to A. 
«ho refuſed it; and the plea was held good, without alledging 
payment in fact. Moor 39. 

10. Where the plaintiff declared upon a bond againſt one, 
ard _ Oyer it appeared to be made by three jointly ; if the 
defendant demurs, the court will intend that the others are 


1dred 
in, it 
It te- 


ſenſe I dead. or that they never ſealed the bond. 1 Keb. 336. Osborn 
mn C and. 
Uhu, 


. Whether the obligor, bound to pay ſo much money at 
ach a day, can plead that the money was attached before the 
h. 2 Keb. 132. a 

12. To an action of debt upon a bond to pay ſo much 
noney at ſuch a day, as ſhould appear to be due; and the de- 
endant pleads, that nothing did appear to be due ; whether 
ach plea be good or not. 2 Keb. 239. Tracy v. Cheſbire. 

13. Where two bring an action upon a deed, the defendant 
mance plead in bar that one only ſealed the deed. 2 Keb. 


32. , 

14. Tis a good plea to an action upon a bond that the 
tficer took it colore officii, though the maine in the action 
e made the obligee ; tor 'tis within the equity of the ſlatute. 
Ad. 187. Bowger v. Share. 


ll 5. 
pleail- 


it was 
3 re, 
z01Nt 15 
50. 


or 07 


iceſtor' 


t leads 


5. * 15. Where 
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15. Where D. the teſtator had let lands to H. for ſeventy 
years, and H. gave a bond, with a condition, that he ſhould 
Pay a ſtranger ten pounds yearly, if H. or his affigns, ſhall or 
may ſo long occupy the lands, it is no plea to ſay he ſurren- 
dered the lands to D. for as to a hs th eſtate continues; 
and therefore, during the time he might have enjoyed, he 
ſhall pay the ten pou 4 and D. who had the — A {hall 
be conſtrued aſſignee to H. during the term; but otherwiſe if 
the payment had been to the obligee. Cro. Elix. 313. Ford & 
D v. Hollingbroke. 

16. Where a bond is given with a condition that the obli- 

or ſhall, during his life, purchaſe lands for his wife and her 
= it is a good plea to " 2k that ſhe died ſuch a day; be- 
cauſe the obligor had all his life to do it in; but Gawdy held, 
that he ought to purchaſe lands to the heir of the wife; Quare 
therefore Cro. Alia. 378. Eaton v. Laughter. 

17. Where the condition of a bond is, that the obligor's 
two daughters ſhall give the obligee releaſes when they come 
of age; it is no plea to ſay, that one of the daughters is under 
age; but it ſhall be taken diſtributively, and be ſo performed. 
2 Keb. 591. Bofvill executor, Sc. v. Coats. 

18. It a bond be with a condition to pay to B. and his 
wife, during their lives, ſo much a year, it is a good plea to 
ſay, that one of them is dead; for B. and his wife being 
ſtrangers to the bond, the payment ceaſeth upon the death of 
either of them. 1 Mod. 187. 5 Co. 9. 1 Leon. 74, 103. 1. Ad 
151, 161. 11 Co. 3 b. Owen 52. 1 Roll's Abr. 8 32. Raym. 126. 
Palm. 74. 108. 1 Yen. 163. 2 Ven. 74, 108. 5 Co. 9. 1 Len. 
74. 1 Brownl. 46. 2 Brownl. 43. 

19. To an action of debt upon a bond, the infant may t 
plead his nonage, tho' the bond be given for neceſſaries. 
Moor 679. Ayliff v. Archdate. Co. Lit. 172. Cro. Elin. 920. 
Cro. Fac. 560. 

20. What pleas have been adjudged not good to an action 


brought upon a ſingle bill. Moor 642. Cro. Elia. 884. Williams 
v. Green. 1 Brownl. 70. 


3 
(P* 334) 21. To an action of debt upon a bond made to a ſeme 
covert with her huſband's conſent, the defendant pleads that w 
the huſband made him his executor; it was held no plea; anc to 
it was ſaid that perhaps that was the very reaſon he made hin pl 
executor, 2 Show. 24. Cheekley v. Cheekley. m 
22. To an action of debt upon a bond for the payment of 
money to the adminiſtrator of the-obligee, within two months &1 
after his deceaſe, the defendant pleads that there was no adm" gh 
niſtration granted; and upon a demurrer the plaintiff had 20 


judgment. 2 Show. 143. Lee v. Garret, 


23. To 


action 
hams 


à ſeme 
Is that 
A; and 


le him 


nent Of 
months 
o adm! 


ff had 


. 23, To 


On Actions of Debt. 


23. To an action of debt upon a bond, the defendant plead- 
ed, that at the time he ſealed and delivered the bond, there 
was a ſpace left, wherein afterwards the name of J. S. was in- 
ſerted, who alſo ſealed and delivered the bond; and the de- 
fendant's counſel would have it, that the adding another obligor, 
bound jointly and ſeverally with him, was ſo material an alte- 
nation as to avoid the bond; and relied upon Pigott's caſe in 
11 C. but the court held that the bond remained the lame as to 
him, and he could not take advantage of this matter; and. tis 
the common practice of theriffs to take their bonds in this 
manner. 1 Ven. 105. Zouch v. (lay. 

24. It was agreed by all che judges, that if one be bound in 
a bond, and afterwards abe to pay the money, an action 
of aſſampit will lie on that promiſe; and if the plaintiff reco- 
vers all in damages, it will be a good bar in action of det upon 
the bond. Cro. Alia. 240. Aſhbrocke v. Snape 415. Cro. Fac. 
410. Co. Elix. 242, 283. 

25. It A. is bound in a bond that B. hall enjoy a leaſe of 
Blackacre 1mmediately after his deceaſe, if the lands, at the de- 
ceaſe of the obligor are ſown with corn, and the executors take 
it; yet is not the bond forfeited, becauſe by law the corn, as 
emblements, belongs to the executors. 4 Leon. 1. | 

26. An action of debt was brought upon a bond with a con- 
dition to pay money upon the plaintiff's delivering over to the defen- 
dant fome receipts, &c. and the defendant pleads that the plain- 
tiff did not deliver over the ſaid receipts; this plea was ad- 
judged ill. Raym. 430. Berning v. Follat. 

27. In pleading a debt upon a bond, it ought to be ſaid 
directly that the obligor became bound by a bond, and not that 
the obligor was indebted to the obligee, as appears by a bond. 
1 Saund. 275. 

28. If it appears judicially to the court, by the defendant's 
own ſhewing, that he hath pleaded a falſe plea, it is a good 
cauſe of demurrer; and the plaintiff need not ſhew any matter 
of fact in his replication, to maintain his action. 1 Saund. 
317. 
29. Where the defendant in an action of debt upon a bond, 
with a condition that the defendant ſhould permit 8 plaintiff 
o recover and receive a debt, owing to © defendant by C. 
pleaded that he did agree that the defendant ſhould receive the 
money, whether good or no. Vide 2. Keb. q. 

30. To an action for an annuity pro con/ilis imprnſo & impen- 
dds the defendant pleaded, that he required the plaintiff to 
de counſel; which he refuſed ; and held an ill plea. 1 Leon. 
209, 


31. Where 
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31. Where a plea of ſickneſs was held an excuſe for the 
non-payment of money preciſely at the day. Raym. 373. 
Topham v. Pannel. | 

32. Toa plea in an action of debt upon a bond, with a con- 


dition to deliver up goods contained in a ſchedule. 2 Keb. 4 } 
Waterman v. Adams. 
33. An action of debt was brought upon a deed for twenty . 


pounds, on delivering all the goods taken as a diftreſs for rent 
of one Locke; the plaintiff avers, that he did deliver them all; 
the defendant pleads that he did not deliver them all, was 
held ill, without ſhewing what he did deliver, and what not. 


3 Keb. 762. 
f of 

(P* 335) * What other pleas have been adjudged good, and what not, 8 
to actions upon bonds for the payment of money. f 

Cro. Elix. 119. Shepheard 7. 2 Leb. 525, | 
Kearne. 2 Cro. 85. Blunden v. con 

142. Bond v. Ni- Woed. 1 

chard/on. 242. Dechrey v. was 

355. TT . 1 _— judy 

20. Oharpleſs v. 254. Neate v. Shefs I. 

2 Hankinſon. . eld. . 5 De 

697. Hayfird v. 187. Huſcombe v. plea 
Andrews. Standing. 14 

830.Crook v.Brainforth. | 3 Coo. 193. ” 

4 Mod. 230. Pitman v. Bid- 376. Telley v. Pearce. *. 
| elecambe | | fun 
ac, 

the 5 

Other Caſes concerning Pleas in general. 0 

16, 

1. A foreign plea muſt be verified by affidavit; but if it is Rarag 
apparent in the condition of a bond, that the money is to be 17 
paid out of an inferior juriſdiction, to a plea to the juriſdic- 11 
tion it need not be verified by affidavit. 5 Mad. 335. Chi 8. 
mondely v. Brown, | . 
2. If part of the debt be releaſed, and an acquittance is 19 
given bene the action brought, it is a bar only to ſe much; 0. 
but it ſeems the action muſt be brought for the whole. 2 Ven. 20, 
135. Cilley v. Hellier. ' dige 
3. Where the word /cilicet ſhall be adjudged repugnant and u. 
void, and the word pgſtea ſtand conſiſtent and good. Stiles 45. in, $ 
4. That a plea of being Sclas & innuptus amounts to the F. C 
general plea of Ne ungen accouple; and is therefore ill. 1. 
Stiles 17. Paine v. Stelton. iti, 


5. Where 
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z Where a letter of licence and compoſition hath been ad- 
-udged ill pleaded. 4 Leon. 4. Fuller's caſe. Lut. 683. 
Reyflon executor, Sc. v. Begſlon. . 

6 Where it was held no bar to an action of debt upon a 
pond, 1 Show. 46. Ayliff v. Scrimphire. 

. To an action of debt the defendant pleads an attainder in 
himſelf after the debt became due; and it was adjudged no 
plea. Hall v. Truſſel. Cro. Eliz. 5 16. 

3. Matters that go in defeazance of a deed, need not be al- 
|edged in the declaration but come more properly on the de- 
endant's part to be pleaded. Raym. 65. 

9. Exceptions to a plea of entry and expulſion, to an action 
of debt upon a bond, made for the payment of money for the 
occupation of lands. 3 Keb. 453. 

10. To a plea to an action of debt upon a recognizance. 
; Len. 53. Treeſham v. Roberts. 

11, To an action of debt upon a judgment in an inferior 
cout of record. 2 Keb. 107. Dring v. Reſpaſs. 

12. To a plea that the defendant was in execution, and 
was 3 to eſcape; pleaded to an action of debt upon a 
judgment. 1 Show. 174 Buxton v. Horn. 

13. Where a writ of error was held no plea. 4 Mad. 247. 
Dighton v. Granvit;, and how to plead ſuch plea when it is 
pleaded. 5 Mod. 68. 


14. The defendant pleads Me wnquez accouple en loyal matrimo- 
y; the plaintiff demurs; held an ill plea, b ecauſe that puts 


1t upon trial by certificate, which admits a marriage; but not 
frungum leges ecclefie ; he ſhould have pleaded no marriage in 
at, and that would have been tried per pais; judgment for 
le plaintiff, 1 Show. 50. Allen & UN v. Grey. Salk. 437. 
15. How to plead a miſnomer, 2 Brownl. 48. 
16. Exceptions to a plea to an action of debt for the ar- 
raages of an annuity. 1 Leon. 209. Bagſhaw v. Shrewſbury. 


* To an action of debt for the arrearages of an account. (P* 336) 
Co Lein. 13, 
ol- 18. To the pleading a releaſe to an action of debt for rent. 
in. Eliz. 624. Collins v. e 
is 9 Toa plea to a bond to make a further aſſurance. 2 Mod. 
ch; 150 Gifle v. Elkin. 


. To a plea to a bond given for the appearance of the 
wor. 3 Mod. 87. Pawley v. Ludlow. 

4, Toa plea to an action of debt upon the ſtatute of 
in. 8. ſor praQtifing phyſick contra fermam Statuti. 4 Med. 
i. Ullege of Phy/icians v. Bu/he ; 

ol * ere a plea to an action of debt upon a bond, with a 
Kiton that if 7 S. enters into another bond, was held ill; 


Anka was judged no performance of the condition. Cro. Elia. 
— 


23. Where 
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23. Where the defendant pleaded to an action of debt 
upon a bond to fail a ſhip to a place in Greece, and ſtay there 
forty days, and then to freight her, and bring her back to Ln. 
don. Godb. 74. pl. Taylor v. Rebera. 

24. A recovery in a court- baron was pleaded; but it was not 
faid before whom the court was held, or in what county; and 
therefore ill. Lat. 1526. | ö 

25. In pleading the act of poor priſoners, the defendant had 
not ſhewn for what he was impriſoned; and for this cauſe it 
was held ill. 3 Lev. 190. | 

26. If in pleading it appears the name of the corporation is 
changed, it muſt be ſhewn, or the plea is naught. 3 Les. 
243. | 

27. In pleading an expulſion by an Habere facias prſſeſionen : 
it is not good without ſhewing that judgment was obtained, | 

1 Lev. 83. | 

28. In pleading an outlawry with Er hoc parat oft verificar, 
without prout patet per recordum, is ill. 3 Lev. 2. 

29. If an inguiſiliun be pleaded to be taken colore offici: before j 
the eſcheator or theriff, or any one impowered by common or , 
ſtatute law to take; *tis not neceſſary to ſhew what power the f 
eſcheator, &c, had to take it; but where an inquiſition is taken „ 
by virtue of a commiſſion, what power the commiſſioners 1 


have ought to be ſhewn. Plow. 485. b. ä h 
30. It one pleads a pardon with exceptions to clear him from 
any crime, he ought to ſhew that he is a perſon not excepted Ml in 


but where one claims an eſtate prior to an act of Parliament, 
which is ſaved to him; tho' the ſaving is by the exception in 


the act, yet he need not aver himſelf not excepted. Plow. 488 th 
31. Where a leſſor for years rendering a rent acknowledge 

a ftatute, and the reverſion is extended; and the conu!e gf ne: 
brought an action of debt for rent arrear, and the defend «f 
confeſſed it; but ſaid, that the plaintiff was outlawed, a 
iſſue was joined upon Mul tiel record; and the record was cer 
tified, much varying from the record of the outlawry ; and i 
was pleaded in diſability; and adjudged that the party hal nd 
failed of the record; and 7 Hen. 4. was denied for law by ber 
court. Mey 74. That caſe in the year-book was, that the def tre 
dant pleaded that the plaintiff was outlawed at the fuil of . ce 
the plaintiff replied nul tiel record; and upon a view of the aer 
cord, it appeared that the plaintiff was outlawed at the ſuit 9 V 6. 
and the plaintiff being outlawed, could have no action; and "ins 
judgment was fer the defendant. ling 
ba 

0 aff 


It d 
br 
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0 Replications, Rejoinders, Traverſes and (T- 33) 


Eſtoppels in Actions of Debt. 


In treating of which, theſe few things are worthy of 
_ obſervation. 


1. The law will not force a man to plead that which is in de- 
fazance of his own right, wnleſs the matter is precedent to his right ;, 
u if a man grants an annuity pro confilio impendendo, he 


need not that he gave counſel ;, but it muſt be ſhewn by the other 
parly that he did not. Plow. Com. 32. 5 


2. Every replication, as well as a plea, ought to be a direct an- 


faer to the bar, and certain, and not argumentative only. 


z. If the bar of the defendant be inſufficient, and by the plaintiſf's 
replication it appears he hath no cauſe of action, there the plaintiff 


ſhall never have judgment ;, but where the bar is quaſi a confeſſion + 


if the point of the action, there if the plaintiff replies, and ſberus 
the truth of the matter to inforce his caſe, notwithſlanding it be in- 
ſufficient in law; yet the pony ſhall have judgment. 8 Co. 
120. Dr: Bonham's caſe, 9 Co. 110. ö. Meriel v. Treſſam. 
If the bar be inſufficient in matter, and the writ and count N and 
the replication ſuper fluous only, not ſhewing any matter which may 
inpugn or deſtroy the action; the r ſhall have judgment. 

4. If A. grants an annuity thus, that when B. ſhall be pro- 
noted to a benefice, he ſhall have the annuity, B. muſt ſhew 
that he is promoted to a benefice ; but if A. grants an annuity 
to ceaſe when B. ſhall be promoted to a benefice ; there he 
need not ſhew that he is promoted, becauſe it is in defeazance 
of the annuity, which muſt be ſhewn by the other party. 
Pio. Com. 25. 15 Hen. 5. 

5. So in the caſe of an e brought by the heir, the tenant 
lays, that the father of the plaintiff was tenant by the curteſy, 
ud demiſed to his anceſtor, who is dead, and he as ſon and 
leir entered; it ſhall be intended that he was the firſt that en- 
fred; for the law, in this caſe, caſts the eſtate upon the firſt 
Kcupant; and if he was not fo, it muſt be ſhewn on the part 
it the plaintiff. Plow. Com. 28. 

b. Where the defendant by proteſtation alledges that there 
i no award, for plea avers that it was not delivered in wri- 
ng to him; the plaintiff replies, that per arbitramentum in ſerip- 
u fakum & partibus ante diem deliberatum ; it was awarded, and 
vaigns a breach; this replication is not good, becaule it is 
n direct, but only argumentataive, that thearbitrators delivered 


ar award, Dyer 243. 5. 
7. If 


— — — ͥꝗꝙ ę'— —— — 
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7. If the defendant pleads dure of impriſonment to an 
action of debt _ a bond, it is not a good replication for 
the plaintiff to ſay, that he threatened to bring a ſuit apainſt 
him for the arrearages of rent, according to the couiſe of 
common law, and to impriſon him by wy ws of law, if he 

t 


might; if the defendant would not ſcal the bond upon which 
the action was brought; this 1s no plea, for it is no anſwer to 
the bar. 16 Ed. 4. 7. pl. 1. 

8. To an action of debt upon a bond, the defendant pleads 
that the bond was upon a condition to infeoff the obligor of certain 
lands, at ſuch a day and place, and that the defendant was preſent 
there all the day io have enfeoffed the plaintiff, and that the plamtiff 
came uot there lo accept it; tne plaintiff replied and alledged, 
that he was there preſent all the day to accept the feoffment, 
abſque hoc, that the defendant was there; this hath been held a 
good replication. 22 Ed. 4. 43. 

9. In an action of debt upon a bond, the defendant demands 
Oy:r ot the condition, and pleads that certain letters patents 
granted to the plaintiff, became void before the day of payment 
of the money; the *plaintiff replies, that the letters patents 
were in force at the time of making & adhunc exiſtent ; upon a 
demurrer the plea was adjudged ill, becauſe the defendant 
ought to have ſhewn how the letters patent became void. 
Lewis v. Preſton, Mich. 3 W. & M. Skinner 303. 

10. To an action of debt upon a bond, with condition to 
pay the clear profits; the defendant pleaded performance in 
the manner and form as the plaintiff had alledged; his judg- 
meut given in Durham, was reverſed in B. R. becaule the 
plaintiff had not alledged that there were clear profits, but 
only that they amounted to twenty pounds ; and ſo they might 
have been all expended in the getting it. 2 Lev. 135. Howard 
v. Wickliff., Hill. 27 Gar. 2. Roll. 373. 

11. In debt upon bond, with condition to perform an award; 
the defendant pleads no award; the plaireif replies an award, 
whereby the defendant was to pay fitteen pounds at or before 
the firſt of December, and ſo aſſigns ve whe. that the defendant 
had nor paid the fifteen pounds upon the firſt of December; t, 
which the defendant demurred, and had judgment; for altbo 
he did not pay it upon the firſt of December, he might hate 
paid it before; and altho' payment before the day be a good 
payment at the day, yct in pleading, the parties muſt purſue 
the words of a condition, and the defendant muſt plead, that a 
or before ſuch a day he paid the money ; ſo muſt the plaintiff 
in aſſigning a breach alledge, that the defendant, at or beſore 
ſuch a day, did not pay the money mentioned in the condition 
or awaid, or whatever it be: And if the payment be to be 
made on the firſt day of May, or within tcn days after, and 


the 
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the defendant pleads payment on the firſt of May, and the 
laintiff takes iſſue thereupon, without going any further; and 
' it be found for him, yet he can never have judgment; for he 
hould have ſaid, that the defendant did not pay on the firſt 
of May, or within ten days after. Allen 60. Hodſon v. 
Ixcram, Paſch. 24 Car. entered of Hill. 23 Car. Roll 965, 


Of the Mord Modo & forma in Replications. 
1. Where theſe words Modo & forma are the ſubſtance of the 


illue, and when they are only words of form. this diverſity is 
to be taken. Where the iſſue goes to the point of the writ or 
action, there the words Modo & forma are but form; but tis 
otherwiſe where a collateral point in pleading is traverſed ; 


a there if the feoffment be alledged by two, and it is traverſed, 

Mods & forma are material words; ſo if a feoffmeut be pleaded 
ds by deed, and it is traverſed, ab/que hoc, quod feoffavit modo & fer- 
ats na; upon this collateral iſſue AMado & forma are ſo eſſential, as 
ent that the jury cannot find a feoffment without a deed. Co. Lit. 28 1. 
nts 2. But it is ſaid there is another diverſity to be obſerved, 


n A 
ant 


did. 


that althoꝰ the iſſue be upon a collateral point, yet if the find- 
ing part of the iſſue appears to the court, that no ſuch action 
lies tor the plaintiff, no more than if the entire iſſue be found; 
there Modo & forma are but words of form. Co. Lit. 281. 6. 


n 10 3. An action of debt was brought upon a bond to perform 
e in covenants; the defendant demands Oyer of the condition, and 
adg- trad; pertormance ; one of the covenants was, that the defen- 

the Gant was ſeiſed of an indefeazible eſtate in fee-fimple; and 
but the plaintiff replies, that the defendant was ſeiſed of an inde- 
ight tezzible eſtate in fee-fimple: and it was held that the breach was 


ward nell aſſigned, according to the covenant, without ſetting forth 


a eſtate the defendant had. Raym. 14. Gliniſter v. Audley. 


vard; *4. In debt upon a bond, with a condition to perform cove- (T* 3; 
ward, nants, of 2 was to deliver two — faggots an- 9 
vefore ally; the defendant pleads performance; the plaintiff replied, 

ndant ad ne wed, that he had not received of the defendant's inteſ- 

er, 10 e, nor of the defendant, the ſaid faggots; but that ſo many 

1 * vere due, w:thout ſhewing how many were due in the inteſtate's 

t base 


2 and how many ſince; and therefore held not good. 1 
a 9 a. 338. 

urſue 5. But if che defendant pleads nil habuit in tenementis to an 
that a on of debt for rent, and the plaintiff replies, chat A. de- 


laiorifi ted to him for twenty years, A. having full power to make 
; before ch demiſe ; that is a good replication, without ſhewing what 
nditio) ue 4. had therein. 2 Vent. 253. 


ze 10 n b. Where the plaintiff to , habuit in tenementis pleaded 
er, ” plied, that the eſtate of ſuch a one, by ſeveral meſne convey- 
ne ; ances, 
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ances; came to the plaintiff ; and held well enough after; 
verdict. Raym. 389. 
7. In the caſe © v. Glaſſe, the plaintiff declared 
upon a leaſe for years made to the defendant of lands in . 
rendering rent; the defendant pleaded, that the plaintiff /e. 
| pore dimiſſionis nthil habuit in tenementis pradictts, &c. the plaintiff 
replied, that he had a good and ſufficient eſtate ; it was agreed 
by the court, that the plaintiff ought to have ſhewn wha 
eſtate he had, ſo that it might appear to the court that he had 
a ſufficient eſtate in the heads whereby he could make a leafe, 
Zelv. 228. but it was held to be aided by the ſtatute of 
Jeofails. 
8. Where an action of debt is brought upon a bond, with 
a condition that the obligee ſhall enjoy ſuch lands without evictin; 
it is not ſufficient for the plaintiff to aver, that he who hath 
| recovered the lands againſt the plaintiff had a good title, with 
out ſhewing what title he had. 2 Saund. 178, 179. 
9. Where the condition of a bond was, that the defendant 
ſhould for fix months pay all ſuch monies as he received, while h 
continued pyſt-maſier ; to a plea of performance, it is not a good 
replication to ſay, that he continued poſt-maſter longer, and did 
not pay, Sc. 3 Keb. 45. Lord 2e v. Merrick. e 
10. Where the condition of a bond is, that if the obliger pos 
to the obligee one hundred pounds, within one month after nitice 1 
his return from C. and an iſſue be taken upon the notice, thouyh 
the plaintiff. ought to have ſhewn that the defendant had not 
paid the money, yet if the iſſue be found for the plaintiff up 
the notice, he ſhall have judgment. Cro. Elia. 320. Griff * 
v. Spencer. of 
11. Where the condition of a bond was, that whereas H 
defendant had fold the plaintiff a cliſe, and had merigaged dive 
lands to J. S. whereby the cloſe was mortgaged, or ſuppoſed ts 85 
mortgaged to J. S. if therefore the cloſe, &c. be redeemed, fet In wy 
and diſcharged from all titles which may grow, by reaſon if i 
mortgage , that then, &c. and the detendant pleads that the do,. 
was not mortgaged to J. S. and further, that the cloſe waghilh*"* 
redeemed, freed and diſcharged, Sc. upon a motion in arreſt q l 
judgment this replication was held good, and not like to . 
caſe of an award; for there the plea of the defendant (at 
award was made is ſo general, that it tenders no iſſue; , 
which reaſon the plaintiff in his replication, ought not co” U 
to ſhew an award, but a breach of that award; for otherwiſe WP © 
doth not appear that he hath any action; but in this caſe, ; 
defendant by his plea tenders an iſſue, and the laintiff afbr 
ing by his replication that it was mortgaged, the iſſue is ci 
pleat, and he need not ſhew any redemption ; for it ſhal hy” 
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de intended it was redeemed, becauſe the defendant ſays it was 
not mortgaged. Telv. 24, 25. Bayly v. Taylor. 

12. And it is like to the caſe of an award, that if” J. S. pays ; | 
5 J. D. ten pounds, then J. D. ſhall affure to J. S. the manor 0 D. | 
and they are obliged to perform this award in an action of debt 
upon this bond againſt F. D. if he pleads that J. S. did not 
y to him ten pounds; *it is a good replication for F. S. to ( ) 
14, that he did pay him the ten pounds, without ſaying further 349 
lat J D. had not affured the manor of D. becauſe the plain- 
if bach given an anſwer to the direct matter alledged in the 
plea. Ibid. | 
13- So if F. S. be bound to marry the daughter of D. upon 
ger day next; to an action of debt upon that bond, it is a 
00d plea in bar for J. S. to plead that the daughter of F. D. 
lied before after day; and it is a good replication for F.. D. to 
1 that his daughter was alive at Z2/ter, without ſaying that 
. had not married her. bid. 6 
14. So where A. B. and C. his wife were tenants in tail of a 
eſſuage, and had iſſue D. A. dies, B. his wife marries Z. 
pd E. and B. made a leaſe to F. for twenty years, renderin 
nt, with a covenant that F. ſhould permit the ſaid E. and 5 
þ come upon the premiſſes, from time to time, to ſee that the 
emiſſes were repaired; to an action of debt brought upon 
e bond to perform the covenants, the defendant pleads the 
ai! ab;ve, and the death of B. tenant in tail; and that D. 


or pays 
tolice 
though 


* 
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ns.” eiue in tail, on ſuch a day entered, before whoſe entry no 
udo rant was broken; E. the ſurviving leffor, who had brought 
BY t action, replied, that D. the iſſue in tail, came with him 


vn the premiſſes to ſee if the premiſſes were repaired, and 
jerled the entry of D. modo & forma, and it being found 


———— —ů — 
= r — R — 
. . 


— the plaintiff; this replication was adjudged good upon a writ 
2 1 cron, for the ſpecial plea of the defendant had diſabled the 
fa fr nil from alligning any breach of covenant, becauſe he 
aged to anſwer to this ſpecial matter; ſo where the de- 


ſon ! 


"the lol! o an action of debt for the non-pertormance of 
cloſe u ward, it the defendant pleads a releaſe of all demands 
n arrelt the award; by this he tenders to the plaintiff a ſpecial 
le to oF” > iſfüue; and it is ſufficient for the plaintiff to an- 
ant N, d wt releaſe, without afligning a breach. Telv. 78. 
C „. C. 

3 „Where the condition of à bond was 70 pay money 19 the 
'therwiſe wand others, the pariſhioners of' D. and the defendant pleads, 
is caſe, | u the day he paid the money to the obligee, and to XS. 


tiff afbri 
ue is cc 
it ſhall ag 


A. the 3 of D. the plaintiff replied, chat the 
I. and R. X. were not all the pariſhioners of that pariſh; 
l vas held an ill replication. Mor 68. 


16. An 
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16. An exception to a replication to a plea of another a&iq; 


FU depending. Cro. liz. 462. Green v. Wilcocks. 
17. Exceptions to a replication to non dampnificatus. 3 Ky 
336. Young v. White. 1 Keb. 392. Taverner v. Quaterman. 
18. To a replication in an action upon a bond to perform 
| covenants. 3 Keb. 524. Perry v. Whitley. 
= 19. To an action of debt upon a bond with a condition not t 
| to chaſe the obligee's warren; the defendaut pleaded non chf. 
avit; the plaintiff replied, that the defendant chafravit without 5 


ſhewing where the warren lies; and for this cauſe the replica. 
tion was held naught. Jones, Car. 2. 21. 

20. Where the defendant was obliged by the condition of: 
bond to render an account, and to the defendant's plea of per- 
| formance the plaintiff replies a requeſt; but does not ſhey 
| how it was made, or with whom to account, and that he the 
| 
| 


ww” — — #235 


and there refuſed ; it was therefore held naught. 1 Lui. 389. 
21. Where the condition of a bond was to ſatisfy the plaintiff 
for all goods that his apprentice ſhould waſte; and in the repli- 
cation the plaintiff aſſigns a breach that he had waſted diver; J 
goods to the value of one hundred pounds; upon which the a 


pn, ons — 


plaintiff demurs; and now it was excepted to the replicatinr, c 
that it was too general not ſhewing what the goods were; but t 
| the court adjudged it well enough in this action upon the Wi Þ 
| bond, where damages are not to be recovered. 1 Lev. 94 il *: 


French v. Peirce. 
(P“ 341) 22. Where the plaintiff took iſſue upon his marriage, and C 
1 | did not ſay, that be was married tempore impetrationis brevis 
| originalis prædict; yet it ſhall be intended after a verdict. 1 
| Lev. 41. Baſſt v. Morgan. 


| 23. Where the plaintiff need not affign a breach of covenani. Wi '! 
[ Zelv. 78. Feffery v. Gay. The like point, the defendant's plca, 

| containing ſpecial matter. 1 Brownl. 89. . 
l | 24. Whether the breach well aſſigned in a replication in an 
l action upon a bond given to render an account of all monie, ! 


Vide 1 Keb. 7Go. Moodcot v. Cole. | 

25. Where the breach was well enough affigned, upon con- v 
dition to pay money according to a proviſo in a leaſe, without 
letting forth the indenture. 2 Keb. 667. Hagh v. Chadwick. 

26. What was held an improper replication'to a plea ol pay- I 
ment. 3 Keb. 629. | 

27. Where a replication was held to make the iſſue good upon 
a plea of the ſtatute of uſury ; though the words corrupte age. 0 
were not in the plea, Mor 464. Rogers v. Fackſon. 1 

28. Where a replication in an action upon an award was bel 
ill. 1 Brownl, 66. Gates v. Smith. 2 Fen. 72. Leigh v. „. ard. 
I Brownl. 105. Barret v. Elgcher. 1 Brownl. 62. Mild v. Vine. 


29. Who 2 
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29. Where a replication to a plea pleaded to an action of 
debt upon an award, was held not to be double. Stiles 41+ 
Tyler's cale. . 

zo. Exceptions taken to a replication to ail habuit in ienementis 
pleaded. 4 Mod. 76. Parker v. Harris. 

zi. To a plea of non dampmfi atus. Abbots v. Fohnſon. 3. 
Bulftr. 233. 1 Brownl. 117. Doughty v. Fawn. 

32. To à plea of riens per diſcent. 2 Mod. 50. Oſbaſton v. 
Stankope. 5 Mod. 102. Redfhaw v. Heſter. 

23. An action of debt was brought againſt an adminiſtrator, 
and he pleads a Judgment againſt the teſtator; the plaintiff 


of 2 replies, that there was an action againſt the inteſtate, but that 
per- he died before judgment, and that the judgment was ob- 
ſhey tained by fraud ; this was held a good replication, and that 


then the 1 being ill, and the now plaintiff being a ſtranger, 


9. might avoid it by plea; and this rule was put, that where a 
intif judgment may be reverſed by a writ of error, there the party 
repli- ſhall-not be admitted to do it by plea; but a ſtranger to the 
livers judgment muſt avoid it by plea; as if a ire facias be brought 
h the 2yainſt the bail, tis a good plea for them to ſay; that the prin- 
catinn, cipal was dead before judgment given; (i. e.) 'tis a good plea 
but to the /cire facias, by way of excuſe for not bringing in the 
n the body, but not to avoid the judgment, becauſe againſt the 
v. 94. record. 2 Mod. 308. Randall's caſe. 

e, and Cafes where exc plions have been taken to replications in actions of 
brev: debt, relating to the following particulars. 


1. To judgments pleaded by an adminiſtrator, and no aſſets 
tra. 2 Broawnl. 118. ( harnock v. Currey. 

2, loa plea pleaded by an executor of a retainer in ſatis- 
lation. 1 Breton. 103. Alexan er v. Lamb. 

3. To a plea of non dampnificatus. Stiles 142. Nelſon v. 
Timpſ.n. 

4. To a plea in an action upon a bond given for the due ſer 


chan. 


s plea, 


n in an 
nonies. 


on con- "ice ot an apprentice. Cro. Alix. 723. Car (inal v. Heſcatt. 
vichout Io a plea pleaded by an executor. 2 Co. 140. 

vick. | b. What was held not a departure in a replication to a plea 
ol pal action of debt upon the ſtatute of 14 Hen. 8. againſt 


payficians unlicenſed; 2 Cre. 121. Lawghton v. Gar viner. 


xd upon * Where the date of a ſubmiſfion, varying from that ſet 

a ond in the replication, was adjudged not to vitiate the award. 
| J. 184. Te v. Dawſon. 

ras hel %. Where the defendant's rejoinder had made the replication 

Mar vod, which was not ſo before. 2 Cro. 312. Gyll v. Glaſs. 


Vinur. 


* To a plea © mo by a wife that ſhe was married, &c. 
745 857. Riddleſden v. Wogan. 
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10. To a plea in an action of debt upon a bond to free land; 
from incumbrances. Gro. Elia. 899. Bayley v. Taylor. 

11. To a plea of nil habuit in tenementis. 2 Gro, 312. 

12. To an action of debt upcn a bond with a condition for 
the payment of money. Co. Elix. 1727. Lane v Goldman. 

13. In a replication to a plea in an action upon a bond, with 
a condition for the quiet enjoyment of lands. 3 Crs. 5, 
Hammond v. Dad. 

14. To pleas in action of debt upon award bonds. Cro Ell. 
797. Blickv. Palgrave 758. Bretton v. Pratt 66. Fuller v. Spachmas, 
1 Show. 242. Rouſoy v. Manning, i Leon. 304. 1 Leon. 140 | 
Oldfield v. Wilmer, Yelv. 152. Barrett v. Fletcher, Stiles 111. | 

15. To 1 plea of a ſtatute entered into by the teſtator. Cu Will | 
v. Roll & Ux' Exec, Sc. 2 Cro. 131. | 

16. Where the plea and rejoinder were held bad, and the 
replication good, to an action upon an award bond. 2 Bufr, 
38. Lindſey v. Alley. | 

17. To a plea of the ftatute of 23 Hen. 6. 2 Leon. 107. 
Bowe v. Vernon. x 

18. To an action of debt upon aa award, the defendant 

pleads no award; the plaintiff replies an award made at anoth 
day; and held good. Stiles 41. 

19. To an action of debt upon a bond with a condition to 
performance of an award, the defendant pleaded that the a 
bitrators made an award whereby they awarded the defendant 
io pay to the plaintiff three thouſand one hundred pounds, an 
to give a general releaſe to the plaintiff; but ſhews nothing td 
be done by the plaintiff (although in truth they had awarde 
him to give a general releaſe to the defendant); and the deſen 
dant pleaded further, that he had paid the money, and given 


releaſe according to the award; the plaintiff took iſſue ups 0 
payment of the money, but took no notice of the other part u. 
the award, whereby the plaintiff was to execute a releaſe to 4 
defendant; ſo that it appeared it was a void award, and i: pr 
plaintiff could not have judgment. 1 Saund. 326, 327. bu 
Keb. 568. 3 Lev. 168. 1 Salk. Co, 70. and the cafes in ttt} 
margin of the laſt edition of Saunders. wher 
20. An action was brought upon a bond to perform an await» 
ſo that the award be ſigned, ſealcd and delivered; and in! b. 


lying, the plaintiff omitted that the award was figned; a 
it was held ill after a verdict. 1 Brownl. 67. Fackſan 
Coming. 

21. A replication to a plea that there was no award: th 
an award was made, but does not ſay, de & ſuper premiſs. 
Keb. 865. Raich:f v. Biſpap. 

22. Other replications in an action upon bonds to pero 
awards. 3 Keb. 675. Hinten v. Crane. 2 Keb. 54. Hornis 
Sunder ſon. 
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23. A. replication to no award pleaded, does not ſet forth 
where the arbitrators made their award; but it being complied 
with the former ſentence, that at ſuch a day and place the 
arbitrators undertook; Cc. was held well enough. 1 Keb. 183. 
Taylor v. Smith. . 

24. Exceptions to a replication to a plea of an outlawry. 1 
Leon. 87. 

25. The like to a replication to a plea of nonage. 1 Keb. 
416. Ruſſell v. Lea. 

26. Exceptions to a replication to a plea of the ſtatute of 
limitations, that the defendant was beyond ſea, and that the 
plaintiff ſued him within fix years after his return. 1 Keb. 794. 
Bevyne v. Clapham. 


A replication, as well as a plea, ought to have a (P* 341) 


proper conchuſion. 


1. To a condition that the defendant ſhall pay all ſums 
which ſhould be expended about, &c. the defendant pleads that 
he paid all; the plaintiff replies he had not paid all, e“ hoc 
faratus eft verificare; upon a demurrer it was adjudged the plain- 
uff ought to have concluded to the country, becaule there is an 
afirmative and a negative; and if he might be admitted to aver 
his replication thus, there would be no end in pleading. Raym. 
98. Charletin v. Finney. 

2. Exceptions to a replication for not concluding to the 
45 an action upon a ſheriff's bond. 3 Keb. 448. Lewin 
. Acc. 

3. Where the plaintiff in his ſurrejoinder to the defendant's 
rvinder, ought to have concluded to the country, and not with 
uw arerment. Haym. 94. Morgan v. Man. 

4. Where the plaintiff concludes his replication in debt with 
prayer only of his debt, that ſhall not vitiate the teplication; 
but the court are to give judgment for the damages, as incident 
the debt. 1 Lev. 222. See this caſe ens in 1 Sid. 339. 
where 5 5 ſaid, that the judgment was reverſed N. 1 Saund. 
57. 2 Keb. 205. 

5. Where the plaintiff in his replication to the defendant's 
Plea (as an executor) ought to have concluded to the country. 
lev. 137. Alexander v. Ez 

In an action of debt upon a bond to pay tantas denariorum 
nas, as he ſhould receive by ſuch a day; the plaintiff re- 
ves, that he did not pay fifty pounds which he received on 
« a day; whether the plaintiff ought to conclude to the 
untry, 2 Keb. 230. Hanſall v. Nur/c. 
Jo a plea pleaded by the defendant that he did not 1705 
e any perſon to obtain letters patents, Sc. the plaintiff re- 
Go 2 plies, 
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plies, that the defendant did procure letters patents for another 

rſon to uſe that myſtery, and concludes to the country; it 
was held good, and that to conclude prowut patet per recordun 
would be improper. 3 Mod. 79. Clerke v. Hoſkins. 

8. To an action of debt upon a bond, with a condition to 
render an accounts of ſuch goods as came to his hands; the de- 
fendant plcads that no goods came to his hands; the plaintiff 
replied, that a filver bowl came to his hands, and concludes e 
hee paratus eft verificare, and held good. 1 Saund. 103. Hayman 
v. Gerrard. See Griffin v. Spencer, Bro. Elia. 320. Bayly v. Taylur. 
Cro. Eliz. 899. Yelv. 24, 73. Feffery v. Guy. 

. 9. But in Z2lverton 137. in the caſe of Alexander and Lane, 
where the detendant, as an adminiſtrator, pleaded that goods of 
the inteſtate to the value of ten pounds came to his hands, which 
. he retained towards ſatisfaction of a debt, and that he had no 
more goods befides theſe, to the value of ten pounds; and the 
plaintiff replied that he had more goods, and concludes e hc 
paratus gſi verificare ; that replication was held ill, for concluding 
it with et hoc paratus eft verificare. 

10. To an action of debt upon a bond, the defendant plead; 
that his anceſtor was ſeiſed of ſuch lands in fee, and made a 

ſettlement to truſtees, with a power to make leaſes for ninety- 

nine years; and that the truſtees made ſuch leaſe, and no aſſets 
Freter the reverſion : a replication, that the ſettlement was frau- 
dulent, for plea that he had aſſets ſufficient by diſeent, &c. was | 
held good. 2 Mod. 50. Ofbaſton v. Stanhope. 

11. Where the defendant pleads ni habuit in tenementis; and 
the plaintiff replies, that he was ſeiſed in fee; he ought to con. 
clude to the country. 1 Inf. 126. a. cited in 1 Saund. 102. in 
the above caſe of Hayman v. Gerrard. 

12. Where a man, by the nature of his defence, ought not 
to plead non , factum generally, but ought io plead the ſpe- 
cial matter, and conclude et /ic non eff factum. I aym. 125. 
Errington v. Hurſt. 

13. Where-ever new matter is offered in a replication, the 
plaintiff ought not to conclude to the country, but to aver his 
plea; as where the defendant pleads that the plaintiff was an 
alien; and the plaintiff replies that he is indigena in reg 
Angliz ſub Iigeantia, Sc. and born at London, &c. and not an 
alien, and concluded to the country; it was held ill, for thee 
being new matter ſet forth in the replication, he ſhould hate 
given the defendant an opportunity to rejoin. 4 Mad, 285. 
Nichols v. Puwlet. So it is of a plea of coverture, if the de. 

. fendant pleads coverture, termpore impetrationis brevis 0719770" 
inſius the plaintiff; and the plaintiff ſets forth an original tyed apy 
out 1uch a day; the Slain muſt aver his replication. and 8 


. * ds 
not conclude to the country: So it is where the defendant plead . 
a tence 
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a tender, ante diem impetrationts brevis criginalis ipſius the plaintiff; 
and the plaintiff replies aon obtulit; if the plaintiff ſets forth 
his original ſued out ſuch a day, this being new matter, the 
plainti muſt aver his replication. 


What other Replications in Actions of Debt have been adjudged 
good, and what not. | 


3 Keb. 337. Hern v. Hudſon. 2 Keb. 535. Hancock v. Proud. 
0. 160. Mannings v. 591. Brvil &c. execu- 
| Townſend. tors of Gibs v. Coats 
398. Eaton and Monex | - Pickford. 
v. Laughter. 3 Keb. 162. Leuns v. Cox, ad- 
828. Stutfield v. Somer- miniſtrator of 
ok © ; Cole. 
2 Cro. 381. Gold v. Death. I- Leon. 
503. Bourn v. Carring- | Mod. Caf. 156. Smith v. Bart 
ton. lett. 
3 Cro. 5. Hammond v. Dodd. | 217. Buſhell v. Paſ- 
1 Keb. 11. Thackflon v. Hun- more. 
locke. 5 Mod. Caf. 122. Redſbau v. 
2 Keb. 278. Knight v. Pil. | Heſter. 


Where the Breach hath been well afligned, and 
where not, relating to the following particulars. 


1. To an action upon a bond, with a condition that the huſ- 
band ſhould permit his wiſe to poſſeſs ſuch and ſuch goods, 
and ſhe and her children to have them without interruption. 
Crowles v. Dawſon, 3 Cro. 204. 

2. To a bond with a condition for che payment of money 
upon pou the ſame to be due. Lut. 665. Ladd v. Garron. 

3- 10a bond with a condition to ſerve as an apprentice. 
Cre, Elix. $30. Cutler v. Breuſler. 

4. In an action upon a bond with a condition to execute 
writings. 1 Brownl. 93. Stanford v. Cooke. | 

5. Wich a condition to make a further aſſurance. 1 Brown!. 
$4. Pudſey v. Newſham. 1 Brownl. 70. Preſton v. Yours. 
6. Where a breach of a condition was not well aſſigned. 
it not appearing when the condition was broken. Stiles 17. 
Sanderſon v. Martin. ; 

7- Upon a bond given by a bailiff to the under-ſheriff, it not 
appearing that the place wx the bailiff was to levy the iſſues, 
ay within the juriſdiction of the bailiff. Sriles 18. Stoughton 
v. 27. ; 


*Of 
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Obſervations 


(P* 342) „of the Breach in Adtions of Debt upon Bonds, for the Per. 


formance of Covenants, - 


Cro. Elis. 297. More v. Rofcoell. | 

332. Andrews v. Wood. 

517. Hallings v. Con 
nard. | 

Chorus v. — 
657. Rufſel v. Gull- 
'. well. 

674. Nokes v James. 

681. Waſhington v. 
Murde n. 

683. Smith v. Warren. 

833. Lane v. Hodges. 

761. Woodiard v. 

Dannock. > 


809. Procter v. Fohnſon.,. 


1 Brownl. 61. — 3 v. Melton. |. 


65. Reaſon v. Wheeler. 
76. Baker v. Payne. 
81. Witchcat & al v. 


Nine. 


ing. 
113. Briftow v. King. 


Stiles 30. Leve v. Cholrvitel. 
1 Yen. 184. Procter v. Newton, 


3 Cro. Chapman v. (ap- 
man. 
Lut. 693. tudlolme v. Mundill. 


1 Brownl. 80. 

1 Leon. 17. Smith v. Peaſe. 

2 Leon. 130. Wye v. Throgmer- 

ton. 

2 Show. 4.25. Crofſe v. Young. 

6 Mad. 234. Godolphin v. Tudir. 

3 Keb. 246. Norman v. F:fter. 

3 Cro. 204. Crowle v. Dawſon. 

: 280. IVichslas v. Pullen. 

1 Keb. 467. French v. Pierce, 
760. Woodcott.v. Cole. 

2 Keb. 47. Harſh v. Blactham. 

275. Hayman v. Gerrard. 

1 Leon. 157. “ Seaman v.Brown- 

4 Leon. 123. ing. 

1 Mod. 227. Gayle v Bells. 


3 Keb. 616. Odingfeild v. Eng- 
Ts" 


The like upon a Bond to perform an Award. 


W. Jones 431. Bardy v. Glyſton. 


Cro. Elix. 177. Vanvivee v. Vun 
| vi vee. 


676. Withers v. Drew. 


1 Leon. 28. Allenton v. Bale. 
2 Bulſtr. 93. Freeman v. Sheeng. 
3 Cro. 383. Beale v. Beale. 


4 Mad. 330. Rowfby v. Man. 


ning. 


2 Keb. 546. Becket v. Taylor. 
6ol. Leech v. Minis, 
670. Collet v. Podwel!. 
69, 874. Elborough v. 
Tales. | 
3 Keb. 253. Vaſque v. Dari. 
508. Meſſenger v. Freeman. 


* 
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Of Rejoinders. 


Ninthly, The Pleadings upon a view of the whole are to be 
coherent and concomitant one with another; and therefore 
;f the plaintiff replies matter not purſuant to his declaration, 
and does not corroborate and fortify it, or the rejoinder does 
not fortify the plea, or the ſurrejoinder the replication ; they 


5, are in law called departures. 
1. If one pleads a feoffment of J. S. in bar, and the plaintiff 
i. 11 lies that J. K. difleited him, and enfeoffed the detendant, 
N upon whom the plaintiff entered; the delendant may rejoin that 
5 the plaintiff, after the diſſeiſin, confirmed the eftate of J. g. 
4 and that after J. S. enfeoffed the defendant : this is not a depar- 
ture, becauſe the confirmation precedes the feoffment, and for- 
üßes the bar; otherwiſe had he pleaded a confirmation to 
* bimſelf, being ſubſequent to the feoffment pleaded in bar. Plow. 
ord Cin. 105, “. 18 Ed. 4. 24. : 

2. A leaſe pleaded at common law in the bar, and upon the 
ſatute in the rejoinder, is a -e/arture. Dyer 10. 21 Hen. 7. 17. 

3- A gift in tail, pleaded in bar with a 7raver/e, the party 
ſhall not maintain the iſſue with a recovery in value; but it is 
aid to be otherwiſe by way of declaration; and if a general 
zit be pleaded in bar, the party ſhall not afterwards maintain 
1 by ſpecial matter, becauſe the ſpecial matter ought to be ſhewn 
u firſt, 3 Hen. J. 5. 

4. Where the defendant taking a 7 ration alledges, that 


2 tie plaintiff's counſel did not deviſe a relcaſe, r lea atiums, 
TIS, tat he was not requeſted to ſeal and execute, Cc. and the 
vell. 


Ivan teplies that J. S. his counſel deviſed a relcaſe, and that 
t requeſted the detendant to ſeal and execute, &c. and he re- 
bd; if the defendant rejoins that he did not refuſe, Sg. that 
Dari. W's a departure, and the iſſue joined is a jeoſail er curiam; and 
ne bey held that the plaintiff need not anſwer to the reſutal, but 
nly that he requeſted the defendant to ſeal, &c. becauſe the 
leiendant hath pleaded in the negative that he was not requeſted, 

ud that ſhall be the iſſue. Dyer 31. 
5. If the defendant pleads in bar a leaſe for ſiſty years made 
0 a corporation, and afterwards, in the rejoinder, pleads the 
ais of the ſtatute of 21 H. 8. which makes ſuch leaſes gocd 
* twenty-one years; the pleading of the provilo is a veparture, 
becaulc 


ug. 
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becauſe it does not agree with and enforce the bar. Dyer 10: 
b. 103. 4. 

6. Where an executor brings an action of debt upon a bond 
made and dated 12 Jan. che defendant pleads a releaſe in bar after 
the date aforeſaid ; the plaintiff cannot aver the delivery of the 
bond to be ſubſequent to the releaſe, for that is a departure; 
but Quere, if not otherwiſe, where the plaintiff ſays nothing of 
the day of the delivery in his declaration. 1 Elia. Dyer 167. 
7. Where a leſſee, without impeachment of waſte, covenanted 
that when he had felled wood, he would make a fence; and in 
an action of debt upon a bond to perform the covenant, the 
defendant pleads that he had not felled wood; the plaintiff 
replied, that he had felled two acres, and had not made the 
fence ; the defendant rejoined that he had made the fenie, and 
concludes to the country; this was adjudged a departure and a 
jeofail. Dyer 253. 6. | 
8. If it be pleaded Quod partes ad finem nihil hab uerunt, and 
that is denied; the party cannot verify his plea by ſaying that 
he had but a uſe in the land, for that is a de; arture. Dyer 
291. &. 

Th Where the defendant in his bar pleads performance of 
covenants, and in his rejoinder ſays only that he was ready to 
have performed the covenants; that is a departure. Dyer 371. 

10. If the defendant in his bar makes a title by a gift in 
tail, and in his rejoinder by a dying ſeiſed, that is a departure; 
and where the * makes out a title by a lineal diſcent 
from his grandfather to his father, and from his father to himſelf 
and the plaintiff replies, that the defendant's father was a 
baſtard, and the defendant by proteſtation ſays that he does not 
know that his father was a baſtard, for plea ſays, that his father 
was ſeiſed, and died ſeiſed; that is a departure. 21 H. 6; 33. 

11. Where the defendant in his bar makes a title to an en- 
tirety, and by a rejoinder only to a moiety ; that is a departure. 

44 H. 6. 31. 4 © 8 | 

12. If the plaintiff makes a title at large, and doth not tra- 

verſe the bar, he ſhall not traverſe it afterwards, for that is a 
departure; as if the plaintiff claims by a feoffment of J. I. 
and that he was ſeiſed, untill diſſeiſed by the defendant ; and 
the defendant pleads that J. S. was ſeiſed, til diſſciſed by 
J N. who enfeoffed the plaintiff; and that afterwards J. S. 
entered and enfeoff'd the tenant; as in the bar, in that caſe 
the plaintiff cannot traverſe the feoffment of J. S. becaul 
that would be a e/arture. 5 H. J. 33. 

13. In many caſes, if new matter be alledged in the replica 
tion, if the defencant makes a new anſwer in the rejoinder 

yet that is not a departure. 5 Hen. J. 19. 
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14. So in many caſes upon new matter being alledged by 
he plaintiff in his replication, the defendant may alledge new 
matter in the rejoinder; *and that ſhall not be conftrued a de- (F* 343) 
parture. 5 Hen. 7. 19. 21 H. 6. 57. 39 H. 6. 16. 

15. Where the condition of a bond was, that the defen- 
dant ſhould ſtand to the award of F. S. between the defendant 
and X. D's tenants, and the defendant pleads no award ; the 
laintiff replies that the award was made between the defendant 
and ſuch tenants of J. S. naming them; the defendant re- 
joins that they were not his tenants ; that is ſaid to be no de- 
parture, becauſe the plaintiff alledges a matter which gave oc- 


ii cation to this rejoinder. 39 Hen. 6, 16. 21 Hen. 6. 57. 
e 5 Hen. 7. 19. . | 

d 16. In an action of debt upon a leaſe for years, or in an 
2 zwowry for a rent- charge by A. if after a plea pleaded the 


plaintiff will reply and enforce his action, or his avowry by 
nd aſlui que uſe ; that is a departure, becauſe at firſt by the declara- 
nat tion it is intended a leaſe, an] rent at common law; and now 
yer by the replication it appears that the title is only by an autho- 
rity given by the ſtatute of 1 R. 3. Telv. 14. 
> of 17. So if a man entitles himſelf by a feoffment of A. and 


to the other party ſhews that A. was an infant at the time of the 
7 feoffment ; if he will, in his replication, induce a cuſtom to 
t in nake the feoffment good, that is a departure: for the uſe in 
ure; the foregoing caſe, and the cuſtom in this caſe, are matters of 
cent WW title that were in eſſe at the time of the plea. bid. 

ſelf; 18. But where a man entitles himſelf by the feoffment of 
as 2 7 S. and the defendant pleads that before the feoffment J. S. 
s not was attainted; now if the plaintiff will ſhew an act of Parlia- 
ather vent, whereby the attainder of J. S. is reverſed; that it is not 
IR departure, becauſe the matter of the title is not changed, but 
1 en- WW remains as it was at firſt, that is by the feoffment. 76:9. 

rture 19. To an action of debt upon an award-bond, che defen- 


(ant pleaded that the arbitrators made no award; the plain- 
ut lets forth an award; the defendant rejoined, that before 
ie making of the award the parties diſcharged the arbitrators; 
las was not held a good rejoinder, for it confeſſes the bond 
ueited ; therefore Quære whether he ſhould not have rejoined 
lat the arbitrators had not made ſuch an award, and have 
pen the diſcharge in evidence, Winch 75. Weſtlie v. King. 

20. To an ay bs of debt upon a bond to provide for a 
aftard-child, the defendant pieaded non dampnificatus ; the 
kuntff aſſigned a breach in paying ſo much a week for the 
all; the defendant cannot rejoin that he offered io provide 


"he child, and that this money was paid in his own wrong. 
Nang, 84. | 
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21. To an action of debt, with a condition to perform an 
award, the defendant pleads performance; the plaintiff affigns 
a breach in the non-payment of ten pounds; the defendant le- 
joined a tender and refuſal ; this was held a departure 4 
Leon. 19. | 
22. To an action of debt for the non-performance of an 
award, the defendant pleaded no award ; the plaintiff replied 
an award; the deicndant rejoins that there were ſeveral other 
things ſubmitted, and ſo no award; this was held a departure, 
1 Sid. 180. 1 Lev. 85. 

23. To an action of debt for the performance of covenants, 
and for the payment of money; the defendant pleaded per- 
formance; the plaintiff replied the non-payment of half 
year's rent: the defendant rejoined the payment of part in 
money, and the reſt by payment of the land-tax ; it was held 
a departure. Salk. 221. The Counteſs of Arran v. (riſpe. 

24. If a man makes a leaſe, and covenants that 4. ſhall 
pay him ſo much during the term, and gives a bond for per- 
tormance of covenants, to which he pleads performance of 
all that was to be performed on the part of 4. Tis implied 
that he paid the money, and therefore a good plea. Dyer 373. 

25. In an action of debt upon a bond, with a penalty, 
conditioned for performance of certain covenants, articles and 
agreements, contained in an indenture of leaſe for a year; the 
defendant pleaded performance of covenants ; the plaintiff re 
plied that the defendant did not pay the rent reſerved upon the 
leaſe at ſuch a day, according to the form and effect of the 
condition of the obligation; the defendant rejoins, and al- 
ledges an entry by the plaintiff into the land leaſed before the 
rent, and that he kept the poſſeſſion till the rent- day was pak; 
upon which, iſſue being taken, it was found for the plaintif: 
And now the defendant moved in arreſt of judgment upona 
{ault in the replication, viz. that the plaintiff ſays that the de. 
ſendant paid not his rent according to the form, Cc. of th 
condition of the. obligation, whereas there is no mention 0 
any payment of rent in the condition of the bond, but in tit 
leaſe only; /e non allicatur, becauſe the defendant, by his te 
joinder, has confeſſed that ſuch a rent was in arrear, and h 
waived taking iſſue upon it, and taking iſſue upon aothe 
matter; and therefore this ſhall be well enough aſter a verdid 
And fer Hale Chief Baron, it is all one ſubſtance to plead, 1 
the plaintiff has done, and to have pleaded /ecundun: ferman 
ehectum indenture, for the condition of the bond comprehend 
all that is compriſed in the leaſe ; but tho' it might have be 
made a queſtion upon a demurrer, there can be no doubt e 
it aſter a verdict. Hard. 319. Anonymus. 
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On Actions of Debt. 
26. An action of debt was brought upon a bond of fiſty 


unds to perform covenants in an indenture, and one was, 
hat the defendant ſhould pay twelve pounds a year for a meſ- 
lunge demiſed to him quarterly at four feaſts; the defendant 
lead: 3 of all covenants; the plaintiff aſſigns a 
EA. at the defendant had not paid three pounds for one 
quater's rent; the defendant rejoins, that before the three 
pounds were due the plaintiff entered upon him, and expelled 
him ; this rejoinder was held a departme, for where the defen- 
(ant pleads a general plea, he ſhall not make it good after- 
yards by a particular thing in the rejoinder. Raym. 22. Graugh 
v Hemborough, | 
27. If the defendant pleads to an action of debt upon a 
bond, with a condition to ſave the plaintiff harmleſs, that he 
lid fave him harmleſs; the plaintift in his replication ought 
o ſhew his damnification; and if the defendant rejoins km 
jad no notice of the plaintiff being thus damnified, and that 
{ he had, he would have faved the plaintiff harmleſs, ſuch re- 
inder is a departure from the plea, 1 Saung. 116, 117. Cutler 
fol v. Scuthern & ab. 
28, It is not ſufficient to plead matter which would be a per- 
ormance of a condition by implication; as in an action of 
bt upon a bond upon bottomree, the defendant pleads that 
e ſhip went from London to Barbagves fine diviatione, and that 
er her return from Barbadces to London, ſhe was loſt; the 
laintiff replies that ſhe touched at Jamaica, and was loſt in 
tr return from Jumaica to London, and ſo ſhews a deviation; 
dd the defendant rejoins, and ſhews that that deviation was 
her being preſt in the King's ſervice; this is a departure 
om his plea, and ought to have been pleaded at fill , and 
0 he ſays ſhe was loſt in vcyagio prædicto in his plea, which 
uld uot be, if ſhe was loſt In her voyage from Femaica ; yet 
t implication that ſhe was loſt in wvoyagio Frædicto from 
lache, ſhall not make the plea good Williams v. Stead- 
un, Paſch.5 W. & M. Skinner 345. | 
9. To an action of debt upon a bond, with a condition 
ge an account of all monies that came to his hands, the 
*ndant pleads performance; the plaintiff replies that ſuch 


mes came to his hands, *of which he gave no account; the (P“ 344) 


eucant rejoins that the money was ſtolen from him; and it 
held no departure. Fen. 122. | | 

0. W hat hath been conſtrued a departure in an action of 
P wich a condition to perform an award. 1 Lev. 85. Houſe 
Lander, 

3!. Where a deed ſet ſorth in the replication was not a de- 


” is but eyidence of the contract. 1 Keb. 421. Blunt v. 
1 „A. = 


32. What 
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32. What held a departure in a 2 in an action for 
not performing an award. 2 Keb. 156. Meriell v. Hccligfall. 

33. After no awaid pleaded, and a breach afligned, in nd 
paying money, the defendant rejoins payment; that is a de. 
parture. 3 Keb. 513. 

34. A departure in a rejoinder in an action upon a bond far 
the performance of covenants. 2 Keb. 761. Pere v. Smith, 

35. A departure in a rejoinder to a replicaticn of ul f 
award. 1 Keb. 414. Howſe v. Launder, Dean v. Eaſon. 

36. A departure in a rejoinder to a replication of ac conye 
ruit to non dam nificatus pleaded to a bond given for an appey 
ance. 1 Keb. 59. ook v. Morgan. | 

37. A departure in a rejoinder in an action upon a bond tt 
deliver a horſe, Sc. the defendant had pleaded covenants 
formed; and the plaintiff had replied that the defendant hat 
not delivered the horſe, &c. 1 Keb. 678. Brocks v. Lake. 

38. In a rejoinder in an action upon a bond for the pe 
formance of an award. 3 Keb. 512. Hinton v. Cray. 

39. Where the defendant granted a rent-charge out of þ 
land to the plaintiff, and was obliged. in ten pounds, with 
condition that if he performed the covenants, &c. ſo that 
obligee might have and enjoy the annuity, according to t| 
intent of the deed; if the defendant pleads performance, th 
implies payment of the annuity, — upon a breach aflign 
of its being in arrear, and ſo contradits his plea. Crs. Bl 
828, 829. Hecot v. Sheres. 

0. 12 one covenants to make ſuch an aſſurance of lands, 
counſel ſhall adviſe after pleading performance, he cannot fi 
gucd conſilium non dedit adviſament” ; for that is a depan 
Cro. Eliz. 829. 

41. Where the defendant is called executor in the decla 
tion, tho' afterwards the plaintiff replies that the execi 
died beſore the probate of 1 will; yet it was held no de 
ture. Cro. Fac. 614. Hayton v. Wolfe. 

42. Whether a rejoinder to a replication in an action 
debt upon a recognizance, was a departure. 6 Md. 


Parkins v. Woolafjon. 
Of Travyerſes. 


TzxTHLY—that when a material matter is alledged in 
Declaration, Plea, Replication, &c. the denying of v 
determines the Point in Queftion, it is neceſſary to tat 
"Traverſe io bring the whole Controverſy (complicated 
teveral Circumſtances) to one fingle Point. 


I. If the defendant pleads an award of three things 
plaintiff cannot reply an award of three things and a: 
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On Actions of Debt. 


but muſt reply an award of four things, and traverſe the award 
of three only. Plow. Com. 95. Lut. 524. | 

2. Soto an action of debt for rent upon a demiſe of three 
chambers, there if the defendant pleads a demiſe of three 
chambers and a dining-room, and that the plaintiff entered 
into the dining-room; he ought to 7ravey/e the leaſe of three 
chambers only mentioned in the declaration. 1 Saung. 208. 
1 Leb. 467. | 

. To an action of debt upon a bond, with a condition to 
make an inventory of ſuch goods; the - defendant pleads that 


Whe made an inventory, and that the goods therein were all the 


goods of A. the plaintiff replies that there were other goods of 
4. of which the 133 had made no inventory; he onyht to 
gareſſe that thoſe mentioned in the inventory were all as the 
defendant had pleaded. Dal. 52. 

4 Where an action of debt was brought upon a bond with 
condition to perform an award, ſo that it be made before the 
venty- fifth day of Marc; the defendant pleaded no award; 
he plaintiff * that before the ſuing out of the bill, oz. 
pn the twenty-fourth day of March; the arbitrators made an 
ward, and affigns a breach; whereupon the defendant demurs, 
or that he ought to have pleaded that before the twenty-fifth 
ay of March, vis. on the twenty-fourth day of March they 
nade their award; for the award might be made after the 
wenty-fifth day of March, and before the ſuing out of the bill, 
ad che day is not traverſable; for if the award was made at 
ny time after the ſubmiſſion, and before the twenty-fifth day 
March, it is good, and nothing is here traverſable; but the 
renty-fourth day of March, 4. that comes here under the 
cilicet, which, is never traverſable; and of this opinion was 
ling Chief Juſtice ; but the reſt e contra. 1 Saund. 169, 170. 
wment it ſeems was given for the plaintiff by the whole 
dun; and the beſt authority cited to maintain this replication, 
ems to be the caſe in Cro. Fac. 619, 620, where the plaintiff 
clared that in conſideration he, at the defendant's requeſt, 
ould travel with him from Devonſhire io Landen, the A end. 
pt promiſed to pay him four pounds, and the plaintiff avers 
at aſterwards (to wit) on the fifteenth day of April, in che 
pnteenth year, Sc. he performed the journey; whereupon he 
doucht the action for the four pounds; the defendant pleaded 

t before e (viz.) on the fixteenth day of April 

klcharged the plaintiff from his journey; and it was ad- 
cged that the plea was ill, becauſe that the journey was al- 
ed to be on the fifteenth day of April, and ſo before the 

Kieenth, which was the day the defendant alledved he dif- 

uzed the plaintiff from the journey. See : Sarnd, 118. 

ee 280, 287. 1 Lev. 245. 


5. To 
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5. To an action of debt upon a ſheriff's bond, dated the 
thirteenth day of June, the defendant pleaded the writ returns. 
ble «ze Veneris, ſcrlicet, the fourteenth day of June, and that he 
was thereon impriſoned till the nineteenth day of June; and 

(P* 345) that this bond was firſt delivered, *as his deed, before the 
nineteenth day of June; and traverſes that it was delivered be. 
fore the nineteenth day of June; and this was held an ill un. 
verſe, for it ſhould have been a traverſe that it was deliver 
before the day of the return. 1 Sid. zoo. 

6. In an action of debt upon a contract, the defendant ſhall 
not ſay the contract was made for a leſs ſum, and traver/; that 
it was made for ſuch a ſum. Moor 49. 

7. Upon a writ of error of a judgment in the common pleas 
the defendant pleads a releaſe of errors; the plaintiff replies, that 
there was another judgment between the parties for the ſam, 
tum, and of the 3 term; and that che releaſe was of that 
judgment, of which the writ of error was not brought, 40% 
abc, that it was of this in queſtion : It became a doubt in thi 
cale, whether there ought to be a fraverſe in this replication 
tor thereby the party is cut out from pleading nul trel reciri 
but the court ſaid the way had been to have ſhewn one judgmei 
ſpecially, and then to have averred the releaſe was made of th 
judgment, and to have reſted there. 6 Mid. 235. 

8. Where the condition of a bond was, That if the defend: 
compounded with E. for his lands, then he ſhould pay the plain 
thirty pounds: To an action of debt upon this bond, the deſet 
dant plcaded that he had not made any compoſition with E. U 
plaintiff replied that A. granted a rent-charge in fee to i 
defendant, in ſatisfaction of his title, and fo he made a cor 
poſition ; the defendant proteſting that E. non conceſſit, tor 
rejoinder ſaid he did not accept it in ſatisfaction; and it x 
adjuged a good rejoinder without a. traverſe. 5 Mad.,“ 
Hob. 178. . 

9. Where the defendant in pleading a deed delivered 
another day, ought to take a avere. Tilv. 139. Grim 
Eden. : 

9. Where it was held that an execut29r muſt traverſe that 
te{lator died inteſtate. Zothbury v. Ridges, Telv. 115. | 

11. To an action of debt againſt executors upon a bond 
two hundred pounds, the defendant pleaded a recovery, N 
ſtranger, of two hundred pounds upon another bond: : 
averred that the debt was a juſt and true debt, and that they 
not aſſets beſides the two hundred pounds; the plaintift ity) 
that the recovery was by covin; and the judgment for the! 
tiff, in this caſe upon a demurrer, was reverſed, becauſe u 
not be covin, if it was for a juſt and true debt; and the 
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On Actions of Debt. 


te plaintiff ought to have 7rayer/ed that it was for a juſt and 
tu de . Moor 705. Wilcoeks v. Green. 

2. Where, the inquiſition to be traverſed, Cre. Eliz. 860. 
Gibſon v. Brook. 6 

iz. An action of debt was brought for rent upon a leaſe for 
rears; and the defendant pleaded, that before the plaintiff had 
any thing in the er that J. S. was ſeiſed, and died ſo 
filed; and his fon entered, and the plaintiff entered upon 
him, and diſſeiſed the ſon, and made the leaſe; and the ſon 
re-entered hcfore any rent in arrear ; the plaintiff alledging by 
proteſtation that J. S. was not ſeiſed, for plea alledged that 
the father did not diſſeiſe the ſon ; and upon a demurrer it was 
held that the difſe;/in, and not the 72 was traverſable. 
Mr 539. Banniſter v. Lilley. 

14. Where it was held not neceſſary for the plaintiff to take 
a raverſe in his replication to a plea, in an action upon a bond, 
with a condition to appear. 3 Keb. 191. Sturges v. 

15. Where a traverſe of the diſſeiſin was held to be well taken 
0an entry into the lands by the diſſeiſee, pleaded to an action 
of debt for rent. 3 Ke5. 627. Gee v. Mansfeild. 


Laſtly, of Eſtoppels. 


. An eſtoppel is an impediment, or bar to an action, ariſing 
rom the party's own act, who otherwiſe hath or might have had 
lis action, and it comes of the French word eſtaupe; and there 

thee kinds of eſtoppels, viz. 1. By matter , record. 2. By 

ter in writing. 3. By matter in pais. 1. By matter of record, as 

j letters patents, by fine, by recovery, by lea ing, by taking of 
alnuance, by conf-ffion, imparlance, warrant of attorney, 4 “ 

ilance, 2. By matter in writing, not of record, as by deed 

re, by making an acquittance by deed indented or dle. „oll. 

matter in pats, as by livery, by entry, by acceptance of 
by rartition, and by acceptance of eflate. Co. Lit. 352. 5. 

Where eſtoppels relate to pleadings, it may be obſerved 

n (0. Lit. 35 2. that every efioppel ought to be reciprocal, 

% binding upon both parties, certain to every intent, a 

ile affirmation of the matter making the eſtoppel, and a 

ter material or traverſable; and a man thall not be concluded 

| acceptance before his title accrues, an eſtoppel again{t an 
ppel puts the matter at large. bid. 

+ Matters alledged by way of ſuppoſal in counts, ſhall not 
clue after en otherwiſe after ſudgment given; and aſter 
aſuit, although the ſuppoſal in the count ſhall not conclude, 
lie lar, title, replication, or other pleading preciſely alledged, 
V conclude after a nonſuit. Ibid. 7 


4. Where 
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4. Where the truth is apparent in the ſame record, there th; 
adverſe paity ſhall not be eſtopped to take advantage of the 
truth, for he cannot be eſtopped to alledge the truth, when it 
appears upon record: If a fine be levied without any original, 
it is voidable but not void; but if an original be brought, and 
a retraæi entered, and after that a concord is made, or a fine 
levied, that is void in regard the truth appears of record: an 
impropriation is made after the death of the incumbent to x 
bithop, and his ſucceſſors ; the biſhop, by indenture, demiſcth 
the parſonage for forty years, to begin after the death of the 
incumbent; the dean and chapter confirm the incumbent; this 
demiſe ſhall not conclude, for that it appeareth that he had no- 
thing in the impropriation, till after the death of the incumbent 
Ibid. and 1 Co. 155. a. 

5. Where the record of the eſtoppel doth tend to the diſahi. 
lity or legitimation of the perſon, there all ſtrangers ſhall take 
benefit of that record, as outlawry, excommunication, profeſſin, 
attainder of præmunire, of felony, &c. baſtardy, mulierty, and 
ſhall conclude the party, although they be ſtrangers to the 
record: but of a record concerning the name of the perſon, 
quality or condition, no ſtranger ſhall take advantage, becauſe 
he ſhall be bound by it: but note, that in caſe of mulery, 
prima facie, an eſtranger ſhall take benefit by it ; but yet, be- 
cauſe he may be a mulier by the ecclefiaſtical law, and a baſtud 
by the common law; therefore againſt ſuch certificate pleaded, 
the adverſe party may alledge the ſpecial matter, and confe( 
the certificate of the biſhop, and alledge further the ſpecial 
matter, according to the common law. Co's Inft. Part 1. 

2. 5. 

w_ If a man makes a leaſe for life, and the leſſee for life 
makes a leaſe for years, and purchaſes the reverſion, and cies 
within the term, the heir may avoid that leaſe ; but if a man 
having nothing in the land makes ſuch leaſe, and afterwards 
purchaſes the land; if it be by decd indented, the heir ſhall be 
eſtopped to avoid it. Dal. 26. pl. 


4. 
(P* 246) ½. A man ſeiſed of lands in fee, took a leaſe by indentute 


of che herbage and pawnage of the ſame land, the ſame 1: an 
eſtoppel. 2 Leon. 159. | 
8. If one takes a leaſe of an infant or feme covert of hs 
own land, by indenture, this is no eſtoppel. 1 Cro. 37. 
9. On a ſpecial verdi& in the ſecond deliverance, the ju, 
find that . S. ſeiſed in fee, enfeoffed George Fames in fee, v 
died ſeiſed, and the ſame deſcended tothe plaintiff in the fecons 
deliverance; and afterwards the defendant let the land to 100 
laintiff for twenty-one years, and that the term exphe“ 
held that the jury are not to find the eftoppel, and that it iv 
continue no longer than the leaſe: 1 Cc. 36, Whet 
10. WA 
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On Actions of Debt. 

10. Where the conuzee having ſued out execution upon a 
ſatute, as a ſtatute-merchant, he is now eftopped to ſay it was 
another ſtatute. 1 Gyro. 233, 319. E 

11. An action of debt by B. & U againft C. for rent, 
upon a leaſe for years made by the woman and a former huſ- 
band; the defendant is not eſtopped to ſay, that the baron was 
ſole ſeiſed, for the feme hath not a reverſion by eſtoppel againſt 
the lefſee; but when two Join in a fine, he who accepts of the 
fine is eſtopped. 1 Cro. 700, 701. Rell's Abr. 294. 872. 

12. A leaſe by eſtoppel is a good leaſe to ground an action 
for an eviction; and 'tis no plea to induce and traverſe that he 
was poſſeſſed by leaſe. 2 Gro. 73. 1 Roll 874. Hob. 12. Show. 
79. 4 Cg. 80. 1 Gro. 437+ 5 Co. 17. 4 Co. 80. 1 Sid. 430. 1 
Kall 50, 871. 2 Cro. 234. 

13. Where a tenant pur auter vie makes a leaſe for years b 
indenture, and afterwards purchaſeth the reverſion; the leaſe 
ends by the death of Auter vie. Salk. 374. | 

14. A bond dated Fuly 30, Anno 24 Elia. and Anno 23 Elis. 
a plea that the inteſtate died betore the date of the bond, and 
lo concludes that the bond was not his deed, and ifſue there- 
upon and a ſpecial verdict; and held, that although the 
plaintiff in pleading cannot alledge the delivery before the 
cate, becauſe againſt the deed to alledge againſt the deed; 
yet the jury are not eſtopped ad weritat* dicend'; otherwiſe if 
the eſtoppel or admittance be within the record, they cannot 
find any thing contrary. 4 Co. 2 Co. 4. b. 3 Leon. 100. Cro: 
(ar. 130. 1 Jenes 192. 2 (ro. 640. 3 Keb. 332. 3 Lev. 348. 
0%. 120. 2 Roll 690. 1 Cro. 140, 36. Owen 96. 1 Leon. 206. 
dav. 98. Dyer 147. Car. 155. Palmer 2. Hardr. 483. Kaym. 
47. | 
13. A ſcire facias againſt tertenauts, reciting the judgment of a 
vrovg'term ; and upon nu tel record, a judgment pro guer ; and 
aeranelegit, an ejectment is brought; the defendant is eſtopped 
to take advantage of a variance between the judgment and that 
gen in evidence. 80 if a /cire facias be brought againſt 
tne iſſue in tail upon a judgment in debt againſt the anceſtor, 
in! he being warned makes default, he ſhall not come after to 
lay that he is tenant in tail; ſo if he pleads any other matter; 
ind it be found againſt him, the court held that not only par- 
bes, but all claiming under them, are bound by this eſtoppel ; 
ind where an eſtoppel works on the intereſt of the land, it runs 
with it, and is a title, and the Jury are bound by this eſtoppel, 
unleſs the ſact be left at large by pleading. Salk. 276, 7. 1 Sid. 
. Raym. 19. 1 Lev. 41. 1 Ke“. 112, 141. 

9. If the condition of a bond, or a defeazance is, that 
he obligor ſhall pay all ſums due to the plaintiff by writings 


Wlipatory ; the defendant is eſtopped to plead that there are 
vu. II. H h no 
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no writings obligatory, by which he is obliged to pay any ſum 
to the I nn ſo if the condition be to pay money accord- 
ing to the form and effect of an indenture. 1 Brownl. 5). 

17. A leſſor ſhall be eſtopped to ſay there is no ſuch perſon 
as Duff ham the leſſee, to an action brought by a ſecond leflee, 
by a recital of the firſt leaſe, wherein Duffham is named. 
4 Leon. 48. 2 Leon. 11. 

18. An action of debt upon a bond, a releaſe pleaded, the 
plaintiff is eſtopped to reply that the releaſe was delivered be- 
tore the bond. Comb. 83. RE 

19. The acknowledgment and enrolment of a deed makes 
an eſtoppel; and if a bond be enrolled, the party is concluded 
to ſay non gi fatlum. Comb. 248. 

20. An avowry for the arrearages of a rent-charge in one 
thouſand fix hundred ſeventy-nine is no eſtoppel to bring an 
action of covenant for the arrears in one thouſand fix hundred 
eighty; and there is this difference between an acquittance un- 
der hand and ſeal, and under hand only; for in the firſt caſe it 
is an eſtoppel, and in the other only evidence. Comb. 60. 

21. After a verdict and judgment, error in fact aſſigned, that 

the plaintiff died before the trial, the plaintiff in error is e- 
ſtopped to give in evidence the death of the plaintiff before 
the action brought. Comb. 446. | 


22. One ſhall not be eſtopped but of that which he might 
takea traverſe. Raym. 438. - 

23. 'The condition of the bond was for the payment of all 
23 which J. S. had deviſed by his will; = defendant is 
eſtopped to ſay, that F. S. had made no will ; but he ought to 
fay that . J. did not give any legacy by his will. Moor 420. 
Faromore v. During. 3 Keb. 303. 

24. Where the leſſee ſhall be eſtopped from pleading that 
the leſſor had not any eſtate in ſuch 3 by reaſon of a ſpe- 
cial recital in the condition. Mor 406. 

25. If a bond be made with a condition to enfeoff another 
of all the lands which deſcends to him on the part of his 
father, there he may plead that no ſuch land deſcended to him; 
but if it be to enfeoff another of Black Acre which deſcended 
to him, he ſhall be eſtopped to ſay, that Black Acre did not 
deſcend to him. Moor 406. 

26. Whether the ſheriff's returning the defendant ſummoned, 
ſhall be an eſtoppel to the executors to ſay they had no notice 
of the ſuit. Air 37. 

27. Whether a Retraxit operates as a bar or only by way of 
eſtoppel. 3 Cr». 351. Dennis v. Payne. | 

28. If the condition of a bond be that a ſtranger ſhall releaſe 
all his right, the obligor is eſtopped to ſay, the ſtranger hath 
NO ligt. . . 

O 1ipht, 2 Keb. 471 29. Deb 
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On Actions of Debt. 

29. Debt upon an obligation conditioned for the perfor- 
mance of covenants in an indenture, between William Steed, 
and Anne his wife on the one part, and the plaintiff of the 
other part; the defendant pleaded the indenture, as an inden- 
ture of V. S. and Anne his wife, whereas in truth the feme 
never ſealed; the plaintiff replies, that the indenture ſhewed 
by the defendant non ſuit facta inter William Steed and Anne his 
wiſc of the one part, and the plaintiff of the other part: and 
thereupon they were at iſſue, and the jury found that the baron 
ſealed it; but the feme did not; ind all the coutt held that 
this verdict is found againſt the defendant, who pleaded it as 
the deed of the feme: And Ander/on, Glanvill and King ſinill 
held, that the plaintiff is not eſtopped to ſay, that the deed 
ſhewn is not the deed of the baron and feme; bnt he is eſtopp- 
ed by the condition to ſay, that there is not any ſuch indenture, 
as 3 Eliz. Dyer _ pl. 41. Smith's caſe. And Glanvill and 
Kingſmill held, that if the baron had ſealed and delivered it 
in name of the feme; it had been the deed of the feme, durin 
the life oĩ the baron; and if they by indenture bargained — 
ſold the land of the feme, rendering rent, it had been a good 
deed of the feme's, becauſe ſhe afterwards might have accepted 
the rent, and affirmed it as her deed ; wherefore it was adjudged 
for the plaintiff. Cro. Eliz. 769. Shipwith v. Steed. 


* Other Caſes concerning Efloppels: 


Cre. Elia. 756. Willoughby v. | 8 Ric. 2. Tit. eſtoppel 283. 
Brook. 39 Ed. 3 Fitz. eſtoppel 112. 
—— — 46. E. 3 12. 
362. Stroud v. Willis. | 3 Mod. 216. 
4 Leon. 43. Duffen's cafe. \ 1 Mod. 113. 
3 Len. 118, — | 3 


Concerning Notice and Requeſt in this Action. 


1. Where notice is not neceſſary where the act is to be done 
by a ſtranger. 2 Cro. 150. Normunw1ill v. Pope. 

2. Where a requeſt is neceſſary, and where not. Moor 682. 
Pulſey v. Newſon. Raym. 39, 40. Wheeler v. Honour. 

3- Where a requeſt is not necefſary upon an award. 1 

townl. 49. Brett v. Averder. 


Hh 2 4. In 
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4. In an action of debt upon a bond to perform an award, 
which was, that one ſhould make a leaſe to another before the 
ſecond of October, that was two or three months after the 
award, and that the other upon making this leaſe ſhould pay 
him fifty pounds. eb” 1 Oy | 

The queſtion came to be, whether notice in this caſe ought 
to be given when he would make the leaſe ; for otherwiſe it 
was ſaid the other muſt have fifty pounds always about him, 
or be in danger to break the award; and it was reſolved by the 
court that no notice was . neceflary. 1 Ven. 93. Collet v. 
PaJwell. . OT ST: The 

5. A. bound to pay B. one thouſand pounds, after that B. 
had married 4's daughter, and it was not averrred that B. had 
given A. notice of the marriage, it was adjudged that no no- 
tice was neceſſary, Hodges v. Moor. Popham 164, 165. 

6. An action was brought by B. agaiuft A. executor of C. 


upon C's bond, with a condition that if C. or his executors; 


within three months after due proof made of E. C's ſon having 
waſted or conſumed any of the goods of B. cither by the con- 
feſſion of E. or otherwiſe ; and notice thereof given, the ſaid 
C. ſhould render ſatisfaction, &c. that then, &c. and it not 
appearing that notice was given to the executor, it was held a 
material exception. 2 Cio, 488. Lee v. Figgies. 
7. To an action of debt upon a bond where the condition 
was, That if the defendant paid all ſuch charges as ſhould ap- 
car to be due to Jahn Millis, who was the plaintiff's attorney 


in ſuing the defendant, &c. The defendant in his rejoinder 


traverſed that he had notice what was due; it was held, that the 
attorney being a ſtranger to the condition, the defendant ought 
to take notice at his peril, and is not like the caſe, where the 
defendant undertakes to pay for part of goods bought of the 
plaintiff, alterghe rate the plaintiff ſhould ſell the reſt; for 
there notice muſt be given by the plaintiff of the ſale aud 
price, &c. 4 Mod. 230. Pitman wv. Biddlecom'e. 

8. Where the condition of a bond is for the obligor to make 
a ſufficient aſſurance of lands before ſuch a day; or it the 
obligor is unwilling to accept-of tuch aſſurance, and ſhall tc. 
queſt to have one hundred pounds for ſatisfaction thereof; then 
it upon ſuch requeſt the obligor ſhall pay, &c. the time ©! 
the requeſt is not tied up to the time of making, the aſſurance: 
but the obligee hath any time, during his life to make the 
requeſt. 1 Leon. 185. Boyton v. Andrews. Cro. Eliz. 136. 

9. Where the condition is, that if a ſtranger to the dee! (0 
ſuch an act, or in default the obligor to pay fifty pounds: 1 
defendant need not have notice that juch an act was de 
done by the ſtranger. 1 Keb. 230. Fhn/on v. Bridges. 


10. Wie 


On Actions of Debt. 

10, Where an adminiftrator ſhall be conſtrued to have no- 
tice, ſo that he is not to pay a debt of an equal nature, 3 
Keb. 171. Nightingale v. Leigh. 
| 11. Concerning notice in, an action of debt upon a bond 
to fave harmleſs. 2 Keb. 529. 'The King v. Atkins adminiſtra- 
4 tor, &c. 

12. Where nötibe is not neceſſary i in an ation of debt vu 
2 bond to perform an award. 2 Keb. 658. Mechin v. Wilks. 


oller b Caſes whe! Nodes and Requeſt have 
been held Neceſſary, and where not. 


1 Keb. ak 2 | 1 Rur: s Abr. 443. Halli 5 
681. Eli v. Roberts. e 
843. Selby v Walter. 2 Poll s 4br. 250. With v. Gar- 
Velo. 37. * Cube. RR 75 
Dyer 108. 5. 2248, 249. "Sims" v. "mich, 
338. Witton v. Cooke. 3 Keb. 196. 
1 Rell's Abr. 549, 460. Sir . 222. Juen v. Mother. 
Spencer's-caſe; '' Co. Elis. 415. Bahn v. Ed- 
460. Chapman v. har. * 04 monds. 
2 3 8 : * . Hallings v. (Con- 
Stiles 3 1. PET 220 52 ward. 
Gro. Elia. 146; ne iT 548. Cap v. Lancaſter. 
1 Lev. 188. 1 613. Fox v. Wright. 
1 K6.\xgg. 16505 1 12 (o. 242. Doclrey v. Tan- 
1 Lev. 47: 28% vi & 4 ning. | 
(ro, Jar. 390. J 2274. Lærorence v. Fohns, 
2 | e Brownl. 75. - Grubliam v. 
2b. 445. ak” ak Hi Ti hornborungh. 
_ 314. 8 56. 
andi 438. Rur Cars| 2 Brownl. 176. Manley v. Jen- 
r. nings. 
» make | 2 Pierpoint © v. Stiles 6. Brooke v. Brooke. 
if the Tuumblely. Tut. 638. Buxton v. Nelſon. 
all te. Ibid. Somes v. b 2 Buiftr. 158. 7 hur/den v. 
F; then Leo. 44, 48. e v. News  Wanrthen. 
ime. of ſham. I Harar. . Crawley v. Feme. 
ane Mur 682. 6 Med. 227. Firzhugh v. Den- 
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Seventhly, Of the Iſſue, Trial, and Verdi, and 
other Matters incident thereto. _ 


1. That the jury cannot find a matter of record. H. 4. 
23. 2 Roll's Abr. 691. Letter Q. pl. 1. as they cannot find 
a fine, Ibid. pl. 5. which muſt be thus underſtood, that they can- 
not find a matter of record when it is the matter in iſſue; i. e. they 
are not to fu'ge of matter of recor4 when it is only a collateral 
prof of the matter in iſſue. , | by ty 

2 The jury are not to enquire of that which is agreed be- 
tween the a at iſſue. 47 E. 3. 19. 18 E. 3.53, b. 21 | 
E. 3. 35. 28. Aſſiz. 17. per Finchden 28, Af. 34. 29 H. 8. a 
Dyer 32. b. pl. 7. 2 Co. 4 b. Goddard's caſe, 2 Roll's Abr. 

691. Letter R. pl. 1. | | 

3. The jury may find that which the party himſelf is eſtop- i 
ped from averring. 2 Roll's Abr. 6 0. Letter O. 

4. Where the place is not material, hut is only put in for ! 
the ſake of Feuue, the jury may find a thing in another place t 
within the ſame county. 10 Hen. 6. 13. b. 2 Koll's Abr. f 
689. Letter M. pl, 4. as againſt an heir or executor ; aſſets in . 


another place or county. 16:4. pl. 5. 1bid. pl. 7, 9. Ju 
15. The jury cannot ſee, nor carry with them any other 
evidence, than what is delivered to them by the court, aud ſo 


put into court by the party producing evidence. 11 Hen. 4. de 
18. 2Roll's Abr. 656. Letter D. - I. | 

6. That a matter alledged to be done beyond ſea cannot be pl 
tried. 20 H. 6. 11. 29 Aff. 11. 2 Roll's Abr. 571. pl. 1. 2. in 


7. An action of debt upon a bond in England, with a con- 21 
dition to pay money in Jreland, may be tried in England. Paſch. 

2 Jac. C. B. by Walmeſley. 2 Roll's Abr. 571. pl. 5. for 
8. In a writ of error to reverſe a judgment for nonage, it WI lin 
may he tried by inſpection. Dyer 104. 1, 2. Mar. 10. 50 is 
Ed. 3. 6. Contra, Trin. 11 Car. B. R. between dcawan aud Wil 21 
2 fer cur. 2 Roll's Abr. 572 pl. 1. The like upon a Ib: 
ſine, pl. 2. 
9. ut in all caſes where the matter may be tried by the pe. 
examination or diſcretion of the judges, they may, if they the 
are in doubt, refuſe it, and compel the party to try it by the con 
country, 2(H. 7. 40. by all the judges, Brook, Tit. Trial 60. . 

| u 


2 Roll's Abr. 573, pl. 9, 10. 


10. A 


on Addons of Debt, 


10. A matter of record before the judges ſhall not be tried 
by a jury, whether it is ſo, as the record proves or not; but it 
{hall be tried by the record itſelf. 11 H. 6. 43. By all the 
Fudges. 2 Roll's Abr. 574. pl. 1, *, 5. | 

11. In an action of debt againſt the warden of the Fleet for 
an eſcape ; if the iſſue be, whether he was impriſoned upon the 
execution or for another cauſe, that ſha}l be tried by the re- 
_ 11 Hen. 6, 49. b. 12 H.6,:3. 2 Roll's Abr. ibid. 

|. 6. 
l 12. If a ſheriff returns a cepi corpus & quod languidus, eff, Sec. 


A and afterwards ſuffers him to go at large, in an action againſt 
bo the ſheriff for it, if he pleads that he never was in his cuſtody; 
5 chat ER tried by the record. 12 H. 6.3, 2 Roll's Abr. 
8 arts if the ſheriff takes a man upon a capias, and returns 
2 not the writ, or returns aon g inventus, and ſuffers him to eſ- 
21 cape; the taking ſhall be tried by the country in an action 
8. againſt the ſheriff. 12 H. 6. 3. bid. pl. 8. 


14. In an action of debt upon an eſcape againſt the Mayor 
of the ſtaple, for ſuffering J. S. in execution upon a ſtatute 
ſtaple to eſcape; if the defendant pleads that he was not in 
priſon upon the execution, but upon a plaint, there this iſſue 
thall be tried by the country, becauſe the defendant is to cer- 
tify the record, if it is to be tried thereby, which is not rea- 
ſonable in his own caſe; becauſe, perhaps he will certify it 
ally. 9 H. 6. 20. 11 H. 6. 49. b. 12 H. 6, 2. b. Ad- 
judged 2. 2 Roll's Abr. 574. pl. 12, | 

15. It the plaintiff in an action of debt declares that he 
ſold a horſe for forty ſhillings, and the defendant pleads ni! 
debet per patriam, and the jury find that he ſold the defendant 
two horſes for forty ſhillings; this ifſug is found againſt the 
plaintiff, for that is not the ſame contract which is ſuppoſed 
in the declaration to have been made between the parties. 
21 E. 4. 2. per curiam, 2 Roll's Abr. 702. Letter C. pl. 1. 

16. So vice verſa, if he declares a ſale of two horſes for 
forty ſhillings, and the jury find a ſale of one for forty fhil- 
age, it lings; or that he ſold an ox, and he declares of an horſe; it 
o. 50 found againſt the plaintiff, for it is not the ſame contract. 
m and + : 4 24. 2 Roll's Abr, bid. pl. 2, So of a ſale of trees. 
upon 2 pl. 5+ | 

e 17. In an action of debt for twenty pounds upon nil debet 
by be deaded; if it be found that he owes - 3 plaintiff forty pounds, 
if the) the plaintiff cannot have judgment, becauſe it is not the ſame 
by the tract. 3 H. 6. 4. b. 2 Roll's Abr. i i. pl. 3. 

18. But in an action of debt againſt an executor for twenty 


pounds ; if upon a plea of no aſſets in his hands, it be wane 
t 
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that he hath one liundred pounds aſſets; yet the plaintiff ſhall 
have judgment. 3 Hen. 6. 4. b. 2 Roll's Abr. 702. 1574. 
19. It the plaintiff declares in debt upon a demiſe, made 
by him to the defendant for a term of years, of ſeveral -parcels 
of land, ſhewing the certainty, rendering rent, and that for 
the arrears aro actrevit; and the rien Nb pleads quod nnn 
dimifit & mod) & forma; and the jury find quod dimiſis all the 
ſaid lands, except a parcel by name, which he did not demiſe; 
the plaintiff can have no judgment. Dyer 260. pl. 22. 9 
Eliz. 2 Roll's Abr. 76d. pl. 6. . l 
20. But in an action of debt for twenty-four pounds eight 
ſhillings, which the defendant had received to the plaintiff's 
uſe, upon a fale; if the defendant pleads u deer, and the jury 
finds that the defendant owes the twenty-four pounds, but not 
the eight thillings ; the verdi is found for the plaintiff, and 
he ſhall have judgment; for peradventure he ' hath paid the 
eight ſhillings. Mich. 13. Jac. B. R. between Baugh and 
Phillips, per curiam. I id. pl. 7. | 
21. If in an action of debt it be pleaded that T. V. Miles 
Dominus de Ware was ſeiſed in fee, and demiſed for years, and 
a traverſe is taken, ab/que hoc, quod prælictus T. W. Miles Dr- 
minus ae Ware dimiſit; it it be Grind that T. N. Miles demiſed, 
but that he was not Lord De la Ware at the time of che demiſe, 
his father being then alive; but it was after the death of his 
father, at the time of the plea pleaded; yet it ſhall be found 
for him who took the traverſe, for whether he was Lord D la 
Ware at the time of the demiſe was part of the iſſue. Dyer 
13 Eliz. 300. pl. 34. 14 Eliz. 2 Roll's Abr. 703, pl. 28. 
22. If A. recovers an action of debt upon a bond againſt B. 
and takes him in execution; and B. brings an au ita querela, 
ſuppoſing a payment of the condemnation after the execution 
ſued out; and the jury find a payment before the execution 
ſued out; yet this is found for the plaintiff, for payment before 
is a payment after, and the time is not material. Mich. 40 © 
41 Eliz. E. R. between Malins v. dame Hawkins, per curiam. 
2 Roll's Abr. 706. pl. 34: | g | 
23. In an action of debt upon a bond, bearing date 25 
June 13 Eliz. if the defendant pleads mon eff factum, and the 
jury find that it is his deed, but that it was delivered eight 
days after the date; this iſſue is found for the plaintiff. Mich. 
4 Jac. F. R. between: Hune and Nieder adjudged. 2 Rolls 
Abe: 406... pt 45255459501 | TIN 7" = 
24. In an action brought by two church-wardens of 2 
church; if the defendant pleads, that at the day of purchaſing 
the writ, they were” not church-watdens ; ane thereupon the 
partjes are at iſſue, and the jury find that one of them was. 


a church-warden and the other not; this iſſue is found = 
| t 
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the defendant; for they were not church-wardens. 26 Hen. 8. 
id. pl. 38. 

5 * 1 a : co” is alledged to be made by two jointly and 
rally; and it is found that the contract was made only with 
ne of chem, the plaintiff ſhall never have judgment upon that 
edi, becarfe it is not the ſame contract, Paſch. 8 Jac. in the 
exchequer-chamber. Daux and Agſon's caſe, per curiam, 2 Roll's 
Abr. 708. pl. 49. . | 3 

26. But in an action of debt where the plaintiff declares 
won a bond made by the defendant to the plaintiif, and the 
tefendant pleads non oft fuctum; and the jury find that it was a 
joint bill made by the defendant, and another to the plaintiff; 
his iſſue is found for the 3 for each of them was bound 
in the whole; and this is his deed, inaſmach as he hath ſealed 
it and delivered it as his deed. 5 Co. 129. Mielpdale's cafe 
«Gudzed ; for he onght to have avoided it by ſpecial pleading. 
Rell' Abr. 709. pl. 60. 

27. In an action of debt for twenty pounds in arrear, upon 
2 leaſe for years, payable quarterly; it the defendant pleads 
hat the plaintiff hath entered into the land before any rent due 
(o wit) 8vo Auguſti, which was after a quarter due; and the 
plaintiff takes ae, that he did not enter m4do & forma, and 
the jury find for the defendant ; the defendant ſhall have. judg- 
nent, for the words, (to wit) 8 Augu/t;, are void, ink then 
n:4; & forma goes to the whole matter. Mich. 7 Jac. C. . 
baween Raynold v. Buckle, per curiam, 2 Roll's Abr. 70g, 
pl. 50. ir P45. 
28. In an action of debt againft A. as daughter and heir to 
B. if the defendant pleads riens per diſcenſum from B. upon 


A 
* 


. i rd amd "I" 


(P* 349) 


} 

: which an iffue is joined, and the jury fidd that B. was ſeiſed 
0 in fre of lands, "a, died ſeifed, having iſſue the defendant his 
i (uphter, his wife being big with a ſon, who was afterwards 
e born alive, and died an hour after; this iſſue is found for the 
j &ndant, becauſe the © defendant, che daughter, had the 
. and: as heir to her brother; who was laſt ſeiſed, and not to 
| th: lather : and ſo the defendant had nothing by diſcent from 
5 ter father but from her brother, and yet the lands would have 
le hen aſſets in her hands, if it had been ſpecially ſhewn by 
it tte plaint'ff, as Dyer, 22 Elia. 368. 46. Trin. 16 ar. C. B. 
* etrween Duke and Spring: Adjudged upon a ſpecial Verdict. 
14 N Alr. 709. pl. 62: Sins os n 
| 9. In an action of debt upon a bond, if the defendant 
2 peas that he was a layman unlettered, and chat it was read to 
18 vn in lieu of an acquittance, E- fie nom eſt factum; and the 
ne Ju; find that the defendant well knew that it was a bond, and. 
as- 


7 he was bound in ſuch a ſum, and that it was his will to be 
ound; this is not a good verdict, becauſe they ought to find 
preciſely, 
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preciſely, whether it be his deed or not. 3 H. 6. Vedid 3 jo 
cur. 2 Roll's Abr. 693. pl. 4. 5 

30. In an act ion of debt for twenty pounds, if the defer. 
dant pleads payment of twenty 7 N and the iſſue is joined 
upon the payment; and the verdict is, that the defendant 444 
twenty pounds; this is not good, becauſe it is but an argumen 
of the payment. Mich, 13 Fac. B. R. between Baugh aud 
Philips : Adjudged upon a writ of error. 16:9. pl. 5, 

31. In an 57 In of debt for rent, if the plaintiff counts | 
a demiſe for ycars of twenty-ſix acres of land, rendering rent: 
to which the defendant pleads, that the plaintiff denise the 
ſaid twenty-ſix acres, and four more, rendering the ſaid ren 
ab/que hoc, chat he demiſed the twenty-ſix acres /antum, upot 
which the parties are at iſſue; the jury cannot find that he le 
leſs than the twenty-ſix acres, becauſe that 1s agreed by the 
parties that twenty-ſix acres were demiſed ; and the gugſion is 
whether there was a demiſe of more, Dubitatur: 26 H. 8. Djs 
32. B. pl. 7. 2 Roll's Abr. 692. pl. 9. 

32. In an action of debt upon a bond, with a condition to 
perform the award of J. S. if the defendant pleads that N. & 
made an award, and ſets it forth; to which the defendant rejias 
that J. S. did not make ſuch award modo & forma, as the plain- 
tiff had alledged : Upon which iſſue is joined, the jury on 
Tpecial verdict cannot find any matter de hors to make the awad 
void in law, which does not appear in the award itfelf, as when 
an award is to make a releaſe of all matters till the firſt day « 
May; the jury cannot find that he, to whom the releaſe was t 
be made, was bound to the other in a bond dated April! 
before, to perform the award; and ſo he releaſed that bond 
and ſo the award void; for the ſubmiſſion was admitted anc 
agreed by the defendant, in his plea in bar, when he plead 
Nallem fecerunt arbitrium ; and beſides, * is in iſſue; bu 
whether the arbitrator made ſuch award in fact, as is alledged 
and not upon the validity of the award in point of law, for an 
matter de hors the award; for if that matter had been alledg 
in the rejoinder, it had been contrary to his plea in bar, 2 
a departure; and if it would have been a departure, the ju 
could not find it, becauſe it is de hors the iſſue; and this iffu 
is all one, as if he had pleaded Quog non fecerunt aliqurd ! 
arbitrium modo & forma, although it was ſo pleaded here, ! 
make a difference, Mich. 24 Car. B. R. between Kinni/ton al 
Jones; adjudged upon a ſpecial verdict. Intratur Mich. 250 

ot. 587. But if he would have aided himſelf by this matts 
he ought to have pleaded the whole in his bar, and not to ha 
ſaid that they did not make an award ; for that is a departure 


his rejoinder to acknowledge an award, becauſe it was * 
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aw for any 03her me that does not appear in the award itſelf . 
» Roll's Abr. 692. pl. 10. ; 

x oy 1 Ca La iſſues, and one will make an end of the 
role matter in diſpute, if it ſhould be found, and the other 
will not, that ought to be firſt tried that will make an end of 
ie whole, 12 H. 4. 68. 13 H. 4. 36. 2 Roll's Abr. 627 
5 An action of debt was brought upon a bond, which was ſet 
"nh to be made on the fifteenth of Novemb. 25 Eliz. the 
lefendant pleaded non eff factum; the jury found it ſpecially, 
at the bend was dated the fifteenth of Novemb. 23 Eliz. but 
ot ſealed and delivered till the eighteenth of Novemb. 26 Eliz. 
e iſſue being generally aon eff factum, it war adjudged for the 


_ laintff; but it was ſaid that peradventure, by ſpecial plead- 
yy the Woe, the defendant might have helped himſelf, 2 Cro. 136. 
on is, Mdy Lane v. Pledall. 


35. If the jury upon aid habuit in tenementis pleaded, find for 
he plaintiff as to part of the land, and for the detendant as to 
— a part ; the plaintiff can have no judgment. Moor 80. 
yfeld v. Sybil. 

36. Where the plea to a bond is, that it was made fer minas, 
xd the detendant at the 27 prius confeſſeth the action; it is 
ot neceſſary that the entry be that the defendant confeſſes the 
int in iſſue; i, e that he did it not per mines, but cognovit 
Gonem is ſufficient, 1 Cro. 840. Brown v Holland. 

37. Whether the iſſue misjoined in an action upon a bond 
perform an award. 3 Keb. 72. Holman v. Dodd. h 

N. Sce exceptions to an iſſue and verdict againſt an executor. 
Leon. 68. Barker v Piggott | 

39- What a good iſſue upon pleading a releaſe, 2 Keb. 580. 
thes v. Stokes. = 


4. How a matter of record is to be tried. 2 Keb. 104. Henly 
ms. 

41. An action of debt was brought for rent by quarterly pay- 
nts, and the record had not the word annuatim in it ; whether 


bar, 1 iel ſhall be ſet afide, the word annuatim being inſerted 

the ju iſſue joined, 2 Keb. 139. Rimes v. Baker. 

his fü One entire iſſue found by the jury as to ſuch a ſum ni! 

quod (a, and as to the refidue debet; when there are two iſſues 
here, ed, is ill. 3 Keb. 469, Cole v. Searle. 

in , Where the plaintiff joined iſſue upon a plea that was 

b. 23 Cen and impoſſible; yet it being ak: to be falſe, the 

is ü rüif ſhall have judgment. 3 Cro. 25. Knight v. Harvey. 

t to ha Where the condition of a bond is that a feme covert 
reure ll wake a will, and iſſue be joined upon that point, and the 


find that ſhe made a will, but was a feme covert; yet 
gh a ſeme covert cannot make a will to diſpoſe of goods 
without 


(P* 350) 


ſetting ont tithes. 1 Brbwnl: 75. Cooper v. Bacon. 


— 
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without her huſband's conſent, this ſhall be conſtrued x wil 


within the intent of the condition, and the huſband is obliged $ 
to perform it. 3 Cro. 219. Marict v. Kinſman. © ne 

45. Where the condition was for the payment of money u; 
the obligee within forty days next after his perſonal being z 16 
Rome, and returning to Angland; whether t e perſonal bei; 
at Rome, or the return to Eugland, ought to be the point 9 :! 
iſfue. Moor 178. Mollineux's cafe. HO L 

46. Where a double iſſue is found for the defendant, az 5: 
one of them is immaterial; yet that is no miſtrial. Moor 35 = 
Fohnfon v. Clarke. ER Ae INS INT een 771: Oh 0 

47. An action of debt was brought by A. as adminiſtra aſe 
of Eleanor D. upon a bond againft C. who pleaded that Elrary 2 
in her. life-time, by the name of Ellen D. releaſed; che plainiif ears 
replied uon e factum Elea noræ, and it was folind by the verdad t 
Quod non eft factum; and the counſel for the defendant vo] en 
have it, that the iſſue was miſ- joined; but 'the court held Y 
conttary : But if this matter had come out pröpetly by way Hl 
plea, the defendant might have 'relied upon it by way of che u 
cluſion or eſtoppel, which would have aided him. Moor 9% 61. 
Panton v. Chowles. F ien beacon | dgn 

48. In an action of debt upon a bond, 'napon 1 of fans 
pleaded, the jury found that oh defendant did ſeal and delh e 
the bond as his deed; but that after the day, when ifſue Y 
joined, che ſeal was pulled off from the bond; yet the plain f 
had juclgment; for it was the defendant's deed at the time ub po. 
the iſſue was joined; and the- trial fflall relate to that, hug ce 


the deed was cancelled. Cro. Eliz. 120. Michael v. Cockuith, 
49. Where the iſſue was held not to be well joined in: 
action «gore adminiftrator upon à breach of covenanii ©2nc 
1 Brownl. 111. Hawes v. Leader. 4 
50: Where a bill obligatory, found by the jury, was held 
be agreeable to the declaration. 1 Brown. 74. Preft v. (o Wi* 
51. Whether an iſſne was , miſ-tried in an action for nc 


52. Where the contlition of a” bond is for the payment 
money, and there are two days appointet far the payment, 2 
an iſſue is taken upon payment at the day; Quere the con 
quence. Stiles 93. OE e - ogy 

53. Where an iſſue*joined* upon #07. cu or nil debe!, \ 
good. Cro. Eliz. 766. FWrkley v. Harpingham. 

54. Where the jurors finding an executor Of his own wil 
hath been held not to hurt the iſſue. Cro. Eliz. 630. 1 
v. Coulter. | 5 

55. Where the iſſue was held to be well joined upon 2 bl 
obligatory. 2 Cro. 137. Normanvile v. Pope. 

56. What hath been held not a good iffue upon a bond 


the payment of money. 3 Cro. 593. Darby v. nn 
9 85 ä $7. W 


# & + * 


57. Whether the. verdict is efteemed agreeable to the iſſue, 
id the bond, according to the declaration, where the bond is 


1 a wil 
obligel 


oney oi" eue Libris, and che declaration Quinquaginla. 3 Cro. 
1 bem 68. Whether the verdit found by the jury was — 


oin the iſſue. 3 Cro. 6. Aſcack v. Rel. 2 Cro. 290. Hawes v. 
59. Whether the iſſue was miſ, joined in an action of debt 
ainft an executor. 2 Cro. 67. Birton v. Mandell. 

to. Where an action of debt was brought for rent upon a 


nt, at 
or 575 


niſtr bor a year, and fo from year to year, Quamdiu ambabus 
Elan Wits placerer, there was a verdict for the plaintiff for two 
plainti ears rent: it was moved in arreſt of judgment, that the plain- 
> verde f alledges that the defendant entered, and was poſſeſſed the 


| year; but mentions no entry as to the ſecond : but as che 
i have at the trial found the rent to be due for both years, it 
ll be now intended that the defendant was in poſſeſſion all 
te time, for which the rent is found to be due. 

61. In debt againſt an heir upon an anceſtor's bond, and 
dement taken when aſſets ſhould come; and a tire factas 


it woulf 
neld the 
y way 0 
of con 


oor 89) 


fl fach. ing ſued out upon that judgment, on the defendant's plea, 
4 del e was taken on a fact ariſing out of the county, and tried 
iſfue wil jury of another, and found for the plaintiff; Qrere if the 
: plains”? falſifyiug the defendant's plea in part, though they have 
"me whe power to enquire of the iſſue in the other county, be not 
t, thou cient for the plaintiff, an entire debt being demanded by 
bin. a. 2 Lev. 178. 

ned in :. Where an action of debt is brought upon a bond, with 


corenat condition 10 perform two things, and a breach is aſſigned 
the non· performance of one, and a verdict and judgment 
ve del had for the defendant; the plaintiff is perpetually barred, 
vs cannot have an action of debt for the non- performance of 
n e. Dyer. 371. | 
bz. Debt upon a bond conditioned for payment of money, 
© therefore" to be ſpecified in taxation, according to the late 
t of parliament. Per Holt chief Juſtice, upon evidence, if 
certificate produced bears date in due time, I will not doubt 
t that it was then delivered, or now, that it bears but very 
e date; yet if you prove that it was taxed in due time, it 
ll ſuffice, Laſtly, if ie has not been taxed in due time, yet 
pa have a talley to prove that you have paid the double 
lor penalty, it will do; and the plaintiff failing in all, was 
I-ſuited, And here Holt, chief juſtice, put the caſe, if 
gee had been beyond ſea all the while; but reſolved nothing 
o that. Meral v. Goutfton, Mod. Caſ. 167. 
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nent, 20 
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64. Debt was upon a ſingle bill for payment of two hu 
thirty pounds he geneſis, upon Ho attum, one — 5 
ſubſcribing witneſſes was produced, and gave full evidence of 
the enſealing and delivery of the bond. On the other fide vu 
produced a perſon of the ſame name and firname with the other | 
ſubſeribing; who acknowledged that the hand was very like his 
but it was not his; that he never knew either of the parties not 
the other witneſs, nor could the other witneſs fay bee the 
man; and both their reputations being made good in procl 
Holt chief juſtice ordered them both to write their names; and 
thereupon left it to the jury, who found for the plaintiff. Aud 
Holt chief juſtice ruled, that this being a ſingle bill, it need ve 
ſpecification according to the late ſtatute, becauſe it did not 
carry intereſt ; yet directed the jury to give damages, viz. in- 
tereſt; and where it was objected, it was payable on demand; 
and no damages or intereſt incurred till demand, and none wa 
proved; Holt chief juſtice ſaid, that could not have been taken 
advantage of upon non gi factum, or any other collateral iſſue 
but ſhould have been pleaded. Ofbourne v. Hofeer. Ibid. 

65: Debt upon an obligation, the defendant pleaded nv 
Factum, the jury find that the defendant cauſed the obligatior 


to be written, and ſigned and ſealed it, and then laid it upon 
table, and the plaintiff came and took it; The queſtion wa" 


if this was the defendant's deed; and the opinion of all the 
juſtices was, that it was not; without other cireumſtances toun 
by the jury. Chamberlain v. Stanton. Cro. Eliz. 122: 

66. 'That the plaintiff brought debt for twenty pounds, th 
jury found the defendant only owed ten pounds; and the pan 
tiff would never recover; but that mult be intended of a deb 
due upon conttact, and there the leaſt variance will be fu 
38 H. 6. 1. 


Vide Heading Nul tiel Record antea. 


tak 

1. In an action of debt upon a recognizance taken beſo his 
the Mayor of Hertfird, and at the day given to bring in WH 
record, the Mayor certifies a recognizance, with a condit'o 1. 
under the recognizance, not being within the recogn'24"s. ( 
but under or upon the back of it. 36 Hen. 6. 2. adjudged 7 
t | 


Koll's Abr. 705. pl. 25. 
"W 
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2 In an action of debt againſt J. S. _ a recognizance 
nade by J. S. himſelf : if the defendant pleads Mul tiet Record, 
id brings in a record of a recognizance made by I. . and 
other by which he is bound in the entire ſum, he hath not 
led of his record. 36 H. 6. 4. b. per Wang y. 2 Roll's Abr. 
05. pl. 26. 


cord certified there are ſeveral differences in the continuances 


1 3. In an action of debt againſt a bailiff of a liberty for an 
” ſcape, &c. where the commitment was in a court within a 
— deny: if the defendant pleads Nu tie Record, and in the 
; — id in the proceſs; yet if the plaint, count and judgment 
ed u emißed agree with the declaration, the plaintiff fhall have 
nnen. Hob. 248. between Coachman and Halley adjudged. 


Roll's Abr. 576. pl. 1. 

4 If upon Nu tiel Record pleaded in the common bench, a 
ntirari iſſues of the common bench to certify it at ſuch a day, 
n0 Certicrari comes at the day; yet that ſhall not be a failure 
{the record, but the court ſhall award proceſs till it is brought 
. Hill. 14 Jac. C. B. Pie and Thrile, adjudged. 2 Roll's 
br. 577. Letter E. pl. 1. 

5. As if a certicrari iſſues from the common bench to juſtices 
[ peace, to certify an indictment and a conviction of recuſancy ; 
enot certifying by the juſtices, is not a failure. Hill. 14 Jac. 
b. ie and Thrile, adjudged. Ibid. pl. 2. 

6. If the iſſue be, whether a ſuppoſed ſtatute-merchant be 
ve or forged, that ſhall be tried by the record where it was 


igatio [ 
upon 
IN Was 


all the 
s foun 


ids, th znowledged ; if the Mayor, who took it, be alive, although 
e pit be then out of his office, ſor that is a matter of record. 17 
deb. 49- b. 2 Roll's Abr. 574, 575. pl. 13. So if he be 


ad, for the record continues. Contra 17 Ed. 3. 49. b. 2 Roll's 
br. ibid. pl. 14. 

Although the inrolment of letters patents, or other matter 
record, ſhall not be tried by the country; yet the time of 
inrolment of a deed enrolled, according to the 27 Hen. 8. 
ill be tried by the country. 4 Co. 71. b. for thereby the 
A confeſſed, and the time only in iſſue. 2 Roll's Abr. 
5- pl. 20. 

In debt if the cuſtom of London is pleaded, and the iſſue 
ken upon the cuſtom ; that ſhall be tried by the recorder, 


be $212) 


n * . certificate, under his ſeal. 24 H. 4. 16. b. Long. 5 E. 4. 
Fl ny Brook, trial 96. and Tit. London 17. 2 Roll's Abr. 580. 
cond! J. 


pnizance 0 On a plea of a foreign attachment in London, by the 
Judges um of the city, pleaded to an action cf debt upon a bond; 


ſhall be tried by the certificate of the Recorder cre tenus. 
* 5. 2. 6. 3. 22 . 4. 30. b. Antient Entries, Tit. Debt 


157. 


_— 
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157, Dyer 6, 7. 7 Ed. 6. 82. 72. b. 5 Ed. 4. 30. 2 Roll's Ab. 
ibid. pl. 4. ; 

10. If a plaint belevied before the Mayor of London in an 
action of debt, or before the ſheriff there in his court; and 
cuſtom of London is pleaded, and that denied, it ſhall be wie 
by the Mayor and Aldermen, by the mouth of their Recorder 
39 H. 6. 34. b. 2 Roll's Abr. ibid. pl. 7: 

II. As in an action of debt before the Mayor of Londin, if 
the defendant wages his law, and the plaintiff alledges a cuſtom; 
that if the plaintiff ſhews any bill or writing of the detendan, 
ſealed with his ſeal, and delivered by him, witneſſing the con- 
tract; if the cuſtom be denied, it ſhall be tried by the Mayor, 
39 Hen. 6. 34. b. Brook, Tit. London 17. 2 Roll's Abr. ibid, 
pl. 8. 


By whom ſome Matters are to be tried. 


1. General baſtardy ſhall not be tried by the ordinary; if it 
be not upon a certain iſſue joined directly upon the plea of the 
parties. 39 Aff. 14. by all the juſtices. 19 Hen. 6. 17. 6. 
contra. Vide 2 Roll's Abr. 586. pl. 22. 

2. Special baſtardy ſhall be tried by the country. 11 Hen. 
8. 84. 18 Hen. 6. 31. 

3. It hath been ſaid that the right of eſpouſals is always tric! 
by the biſhop. 49 E. 3. 18. 39 E. 3. 26. 33. 39 Aft. pl. 
8. 2 Roll's Abr. 584. letter P. pl. 3. , 

4. As if the iſſue be, whether a wife be acccuple in liga 
matrimonio; this is triable by the biſhop. 49 E. 3. 15. and not 
by the country. 7 H. 4. 25. b. 11 Hen. 4. 14. b. 19 H. 6, 
18. 39 E. 3. 26. 33. 5 Z. 3. 15. 49 Aſſ. 7. 2 Rolls Ab.. 
584, 585. pl. 4. : 

5. But whether a wife be a feme covert or ſole, is always 
triable by the country. 49 E. 3. 18. 39 . 3. 32. b. 39 Ali 
pl. 8. Adjudged 49 Aff. 7. 2 Roll's Abr. 585. pl. 7, 8, 11, 
16. 1 Sid. 389, 390. 


6. And if the iſſue be ne unguzez accouple in legali matrin:u'3 


to be tried between ftrangers ; that ſhall be tried by the count!) 
50 E. 3. 15. 39 E. 3. 33. 2 Roll's Abr. ibid. pl. 17, 18. Ani 
where a ſpiritual matter concerns a ſtrauger, it ſhall be tried d 
the country. 1 Sid. 390. 


7. An action of debt was brought upon a bond, conditioned 


to pay the plaintiff at his marriage, or age of twenty-one 


which ſhall firſt happen; the defendant pleads that the plain 
hath not yer attained his age of twenty-one, and that he nee 


was lawtully married; and it was tried by the country, and * 


On Actions of Debt. 
for the plaintiff; and it was moved in arreſt of judgment, that 
this iſſue being upon the legality of the marriage, it ought to 
have been wiel by the ordinary, and not by the country; though 
married or not married, is triable by the country. 2 Cro. 102. 
But held by the court, that the material part of this iſſue is 
whether married or not, for the condition of this bond 1s to pay 
at his marriage; and although the defendant put /awfily in his 
plea, for which the plaintiff might have demurred, and hath not, 
but hath taken iſſue upon it yet it being in a perſonal action, 
where the lawfulneſs of the marriage does not naturally come in 
ueſtion, as it doth in the caſe cf dower, or other real actions, 
the trial is well enough; and though it was not faid that he was 
married tempore brevis, yet after a verdict it ſhall be intended 
that he was married /emfore brevis. 1 Lev. 41. Baſſet v. 
Man. 

8. And Ne unquez accouple is never a good plea, where a mar- 
riage de facto is ſufficient ; for there, whether legal or not legal, 
is not material. 1 Salk. 437. Alleyn & U v. Grey. 

9. But where the party claims a right by the ecclefiaſtical 
law, as adminiſtration, &c. there he muſt prove himſelf a 
huſband according to that law; but Quere whether the wiſe, 
or the iſſue, may not entitle themſelves to a temporal right by a 
marriage de facto, though there be not a marriage ſecundum leges 
Hen. tecleſiaſticas. Salk. 120. ws | 


tried , 

l. . | 
P *Where the Trial to be, and of the Venue and (P* 352) 

nat | Venire. 

d not 

H. 6. 


Abr. . In an action of debt upon a bond in one county to perform 

ervenants, or on @ leaſe, and the land and ayments are in another 
curly ; it Hall be tried. where the lands lie, and the payments were 
nad. 44 E. z. 42. 2 Roll's Abr. 607. Letter T. pl. 1. 

% In an action of debi upon a teaſe in one county, and the pay- 
ment of rent upon it, is appointed there alſe ; but the lands lie in 
excther ccunty. and the payment was upon the land; it ſhall bs tried 
where the lands and payment were, for he was buund to pay it 
* upon a diſtreſs. 44 Ed. z. 42 b. 2 Roll's Abr. ibid. 


. . In an action of debt upon a bond in London, with a condition 
5 all the arrearages out of ſuch lands in Eſſex; if the iſſue be 
323 whether the defendant held the lands by ten ſpillings or 
Fre ings rent, that ſhall be tried in Eſſex, where the land is. 
H. 6. 32. 2 Roll's Abr. 607. Letter T. pl. 4. | 
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4. But otherwiſe if they agree upon the tenure, and they are at 
:Jue upon the payment; and no place of the payment is alladęed 
there it ſpall be tried in London. 20 H. 6. 32. 2 Koll's Abr. 
ibid. pl. 5. 3 e 

5. If an action of debt be brought fer rent upon a leaſe fer ye 
and 1 0 i brought where the land is; bs the 4 * Jeni 
bears date in another county; the trial ſball be where the lands li 
and the writ is brought. 45 E. 3. 8. b. The iſſue being whether 
the I:ffor hath a conditional eftate, and fo a lawful eviction. 2 Roll's 
Abr. 607. pl. 7. eee e — 

6. The trial of an iſſue, whether the party be an alien arti- 
ſicer, ſhall be where the writ was brought. 1 Saund. 8. 

7. If a releaſe from the plaintiff be pleaded in bar, dated wir 
the lands lay; although the plaint:ff ſaid that he was born in andthe 
county, and is of full age; yet that ſhall be tried where the land is, 
and the deed bears date. 24 Ed. 3. 36. b. Adjudged, 2 Roll's 
Abr. Cos. pl. 10. * 

8. Fa relaſe cr fe:ffment be pleaded, and the other party replies, 
that he, who made it, kad nothing in the lands at the time of making 
the releaſe or feoffment , that ſhall be tried where the lands lie, alths' 
the deed bears date in another county. 49 E. 3.5. b. 2 Roll's 
Abr. (O9. Letter V. pl. 7. Cited in the caſe of Orge v. Mcrein 
in 1 Bulſtr. 132. ä 

9. If a lelſee for life ſurrenders in another county, it ſhall be 
tried where the ſurrender was, and nut whore the lands arc. 40 E. 
3. 43. 2 Roll's Abr. 610. pl. 15. The ſame point adjudged 
in the caſe of D v Butts. Cro. Eliz. 260. pl. 45. 

10. If dureſs be pleaded to an action of debt upon a bond at 
anaher place than where the action is laid, it ſhall be tried where the 
dureſs is fup'o/ed. 2 Roll's Abr. 615. Letter C. pl. 1. 8 k. 
3. 8. Cited in the caſe of Minnerſley v. Smart. Cro. Eliz. 195 
where uſury was pleaded to a bond in another county, and the 
cauſe tried where the uſury was, and not at London where the 
deed was ſaid to bear date. Vide Cro. Eliz. 870. 

11. In thecaſe of an affiſe, if nonage be pleaded, and the i 
party /ays he is of' full age, and born in ancther county; yet it Jha 
be tried where the lands lie. 46 E. 3. J. b. 45 AM. 12. 45 Af. 5 
The ſame point adjudged in the caſe of Green and Refs in Cie 
Eliz. $18. and the above caſe of the 46 Ed. 3. 7. was cite 
though it:does not appear in Croke what was the action. 

12. But in an action of debt upon a bond in one county, an 
the defendant pleads that he mace it within age in anther coun! 
and the plaintiF replies, that it was made where hs hal counts 
by the defendant of full age; it is ſaid that it ſhall be trie! wt 
the writ was brought. 3 H. 6. 40. 2 Rolls Abr. (04 Leue 
X. pl. 6. £05. pl. 9. I pag ge 


* 
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14. And therefore to underſtand theſe caſes well, ſee the caſe 
of Orde v. Moreton reported in 1 Bulſtr. 129. 1 Brownl. 150. 
miſnamed by the name of Mererton and Orib, 2 Cro. 254. miſ- 
named by the name of Odell and Moreton; but not the ſame 
point. 7elv. 211. reported as in Bu{/trode, but not the ſame 
point, Hob. 138. alike reported, but not the ſame point. That 
when nonage concerns the realty, it ſhall be tried where the 
lands lie; but if nonage or birth be pleaded as a matter de hors, 
and not to the diſabling of the title to the land, bat ts another 
purpoſe ; it ſhall be tried where the action is brought. 

14. But in an action of debt in one county, upon a bond dated in 
an:ther county ; and the iſſue is, whether he was within age at 
the time of executing it, or of full age; (it is ſaid) it ſhall be 
tried where the bond bears date, and not where the writ was 
brought. 17 E. 3. 13. 2 Roll's Abr. ibid. pl. 7. If it is alledged 
that he was born where the writ is brought, it ſhall, be tried 
there, 2 Roll's Abr. 605. pl. 15. 

15. The plaintiff declared in covenant of a leaſe made in 
Hempſhire of a houſe in Berkfhire, and aſſigned a breach in not 
repairing the houſe; the defendaat pleads non infregit conventionem; 
and this iſſue was tried in Hampſhire: three judges againſt Wind- 
ham were of opinion that this was a mi/<trial, for that it ought 
to have been tried in Berꝶſhire where the lands lie; for he ſaid he 
agreed that a particular iſſue would bring the trial to the county 
where the matter in iſſue aroſe, and would ouſt the plaintiff of 
dis election to try it in which county he pleaſed ; but he thought 
that upon this plea of a infregit conventionem, it was not ſuch 
a particular iſſue, but that other things may be given in evidence 
upon it; but it ſeems the other three judges held, that this plea 
ſhall be intended only an' anſwer to the breach, and that triable 
only where the houſe was ſituate. 1 Lev. 114. Gilbert v. Martin. 
Mich. 15 Car. 2. 1 Sid. 157. 

16. By the act of 16 & 17 Car. 2 cap. 8. entitled, An Act 
to prevent arreſts ot judgment, and ſuperſeding Executions, 
(in alia) it is enatted, That judgments ſhall not be flaid or 


reverſed, for that there is no right Venue, fo as the canſe was tried by Venue 


a jury of the proper county or place where the action is laid; and 
hel) that the want of a Venue, is aided by this ſtatute, 1 
daund. 229. | | 
17. Betore this act of parliament, if a leaſe was pleaded to 
be made at the pariſh of Rich, of lands at L. in the pariſh of 
Rick, the Venue was not to be of the pariſh, but of L. 1 Roll's 
Rep. 363, 14 Jac. Collier's caſe, Hob. Rep. 257. between Dorre/! 
nt Andre, Mich. 11 Jac. B. R. between Nalin and Smith. 


Agjudyed Paſch: 8 Car. B. R. between Cr54%e and Littlepage, 2 
Null“ Abr. 620. pl. 12. 
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18. In an action upon 2 Ed. 6, for carrying away the tithes 
of Silthlon, and the venus came from D. in the pariſh of Siliſſn; 
that was not good. Hill. 14 Jac. B. R. Robſon v. Cutl 
adjudged. 

19. And if an iſſue was joined, which was to be tried by the 
venue of D. and S. and the venire was awarded of D. S. and L. 
that was not good, becauſe it was more large than it ought to 
be. Hob. Rep. 52, 105, between Banks and Parker; and 2 
multitude of other caſes concerning the venue may be ſeen in 
2 Roil's Abr. Tit. Trial. | 

20. Where an action of debt was brought upon a bond, and 
the action was laid in London, and the condition was for per- 
formance of covenants in an indenture, by which. a walk called 
Shrupwatk, in the county of Northampton, was granted, &c. 
and the venue was of Shrupwalk, and the cauſe was tried at 
Northampton; and after a verdict for the plaintiff, it was inſiſt- 
ed that here was a miſ-trial, becauſe the venire facias could not 
come from a walk in a foreſt, which is only an office or liberty, 
fed per curiam : This being tried by a jury, where the matter in 
iſſue did ariſe, 'tis within the ſtatute of 16 & 14 Car. 2. c. 8. 


(P* 353) Tis true, che words of that ſtatute are, (viz.) it ſhall be 


good it tried by the county where the action is laid; but that 
muſt be underſtood by the county where the matter in fue did 
ariſe ; for otherwiſe it would deſtroy the whole law concerning 
juries, to try it in a county foreign to the iſſue, as it may, it 
tried in the county where the action is laid. 3 Salk. 364. pl. 
9. Sid: 325. 1 Lev. 208. See 3 Salk. 364. pl. 11. The 
lame point adjudged 2- Saund. 252, 258, 393, 404. 1 Saund. 
8, 229, 247. 

21. But in covenant for not repairing a houſe in Cheſter, the 
defendant pleaded reparavit; upon which they were at iſſue, 
and the Yenire facias was from the county of Cheſter at large 
after a verdict tor the plaintiff, this was held a mit-trial, and 
not aided by any ſtatute, but only a wrong venue in a prope! 

county; as if the iſſue was at Ilington in Middleſex, and the 
venue was of Hampſtead in the- ſame county; that was right, 
and the venue only wrong as to the place, and that aided. 

3 Salk. 364. pl. 12. 5 Mod. 405. See 3 Salk. 363. pl. 8. 
Raym. 83, 86, 181. 

22. An action of debt was brought for rent in Midaliſæ 
"the defendant pleaded an entry before the rent became Cut, 
and that he was held out at ſuch a place in Henifordſpire, uber 
the land lay; this ifſue being tried in Midd/e/ex, it was adjudged 

a miſ- trial, and a Yenire facias de novo awarded. Comb. 75. 

Lander v. Ellictt. | a 

23. A trial by conſent may be had in a foreign coun 


r 1 3 A. 
where ſuch conſent is entered upon the roll; otherwiſe 1 
ay 


adjac, 
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Raym. 362. But in the caſe of Edwards and Crowe, 1 Roll's 
Rep. 28. e contra, and the judgment reverſed, notwithſtanding 
the agreement of the parties. 1 Sid. 339. | 

24. Seiſin of lands in Ker tried in London, ſeemed to the 
court to be well enough after a verdict, by the ſtatute of 16 5 
17 Car. 2. c. 8. Raym. 392. 20 

25. Nonage may be tried where the party was commorant, 
and not where the writ was brought, if collateral to the action. 
Raym. 458. ; | 

26. A leſſor brought an action of debt for rent againſt his 
leſſee, upon a demiſe at London of lands in Famaica; the de- 
ſendant pleaded to the juriſdiction of the court, that the mat- 
ter ought to be tried in Jamaica; and it was urged, that the 
leſſor cannot bring debt here againſt the aſſignee of a term of 
lands in Ireland, and that if entry and onſler were Riede it 


fa could not be tried here; and in this caſe the right of the piain- 
| iff and defendant depends on foreign laws, which cannot be 
Y, oiven in evidence here; ef per cur,” where an action is local, 


in t muſt be laid accordingly; therefore if the leſſor declares on 


8. the privity of eſtate that lies in Ireland, the action muſt be 
be brought there, for the eſtate is local; therefore ſuch leſſor can- 
dat not maintain debt here againſt an aſſignee of a term in Ireland, 
lid for the action is founded on a privity of eftate ; otherwiſe 
ing where it is founded on a privity of contract, which is tranſi- 


It tory, as debt for rent by leffor againſt leſſee, for that may be 
pl. maintained where the land lies not; here it is by the leſſor 
The inf the leſſee, on the privity of contract; and if a foreign 
ind. WW fue which is local, thould happen, it may be tried where the 

action is laid; and for that purpoſe there may be a ſuggeſtion 
, the WWW entered on the roll, that ſuch a place in ſuch a country is next 


Niue, hacent, and it may be tried here by a jury from that place, 
ge. ording to che laws of that country; and upon nil debet 
and eaded, you may give the laws of that country in evidence. 
— lr. 651. Way v. Tally, vide Barker v. Dormer, 1 Show. 
qd the 191, | 


right, 
nided. 
pl. 8. 


2% A bond dated at Chefler may be ſued in B. R. or in C. B. 
if the _ lives out of the juriſdiction; for in that caſe 
be franchiſe cannot do the party right. 12 Co. 114. Comb. 
B. Fer Holt, in the caſe of Jennings and Hankey, Comb. 
115. Smith v. Sephton, the ſame point adjudged. 
8. By the ſtatute of 4 & 5 Anne cap. 26. a venire ont of 
arts of record at Weſtminſter hall be awarded of the body of 
* cxunty, except in appeals and judgments of felony and murder, 
dict ments and preſentments of treafon, and in writs, bills er 
nations on penal flatutes, 
9. If an action of debt was brought againſt J. S. of H. 
e defendant pleaded there is Over D. and Nether D. gs 
me 


dlefex 7 
le Que, 
where 
judges 
b. 75 


count 
ſe not. 
Rayin 
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ſame county, and none without an addition, and traverſed 
that there is ſuch a place as D. without an addition; here the 
venue before this act of Parliament ſhould ariſe &+ corpore con: 
tatus. 2 Roll's Abr. 616. pl. 3. ſo upon aul liel vill. pleaded 
1014. pl. 4. So that in ſome caſes it may be obſerved the ven 
before-this act was to come de corpore commatus. 

30. Before that act of Parliament, if a thing had been al- 
ledged in a ward in the city of Briſtol, the venue was not to be 
of the city, but of che ward. Mich. 10 Jac. C. B. between 
Robinſon and Puddey adjudged; and ſo adjudged there in 
Smith's caſe, 2 Roll's Abr. 621. pl. 28. - 

31. And if a thing was alledged to be done at D. che venue 
was not to be of D. but de Yicineto of D. or otherwiſe the 
neighbourhood would be excluded; which it ought not to 
have been. Roll's Rep. 14 Jac. Preſcott's caſe, Mich. 14 Jac. 
2 B. e Bullen and Jervaiſe, fer curiam. 2 Roll's Abr. 
620. pl. 33. | 

ns a leaſe was ſaid to be made at the pariſh of l, 
of lands at Linden in thepariſh of Rock; the venue was not to 
be of the pariſh, but of Linden. 2 Roll's Rep. 620. pl. 
12. ; | | „ 

33. It would be needleſs to mention any thing more of the 
vc nue coming from Ficineto, ſince it is now to be of the body 
of the county; but as io that particular, turn to 2 Roll's Abi. 
600, 601, 602, 603.' | | 

34. Where the plaintiff lays a tranfitory matter in o ma 
county, the defendant cannot by his plea bring the plaintiff i the 
try it in another county, but he muſt plead it in the fam <>: 
county; but otherwiſe where the matter of the plea is local 


i. e. would not be good at any other place; there he ma) 8 
lead it in the county where the local matter ariſes, and thereb tim 
33 the plaintiff to try it in another county. 1 Lev. 14 
Collins v. Sutton. . 
35. When a breach of covenant is aſſigned in Berwick, th 
venue ſhall ariſe from the next place in Northumberland. 
Ven. 58. 1 Lev. 252. See the at of 7&8 V. 3. for 2 
wartling a venire facias de novo 1 
3 " | f at b. 
N a . - po - otic 
Of changing the Venue. K 
$f , dent 
3 


1. Where there is no likelihood to have an indifferent tri 1 
it is a reaſon for changing the venue. 1 Ven. 365. 4 
2. At common law all actions were laid in the proper co ; 

: * * ade 
ty, that there might be a jury de picineto. Salk. 668. 


6. 
3 B the E 


e ma! 
hereb 
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3. But it is now allowed, and become the courſe of the court, 
to change the venue for the defendant, upon the common affi- 

davit, that the cauſe of action aroſe in ſuchga county; and this 

practice, Hol! ſaid, he had heard by old practiſers, came up 

firſt in King James the Firſt's time ; but that rule had never 

been obtained in caſes of privileged perſons, as barriſters, 

Sc. who are to attend at Wi/tmrfter, and therefore they 

have the liberty of laying their actions in AMA. Salk. 


0. | 
= So that if the defendant be a barrifter, he may have the 
venue changed into Migdl:/ex. Salk. 668. Seaman y. Lucy. 
But denied where he was joined with another, or when Re is 
charged in auter droit. Mich. 11 Geo. Mod. . Caſes in Law 
and Equity 316. . ans , 

5. And if an attorney, being plaintiff; lays his action in 
Middleſex, the venue ſhall not be changed; but {id to be other- 
wiſe, it he lays his action in Lanai. Salk. 1b. m. 

*6. And per Hul. Chief Juſtice, the motion to change the (P“ 354) 
venue ought to be within eight days after the declaration de- 
lirered; but this rule is not always ſtrictly achered to: And 
it was ſaid by A/ton, that one might move to change the vnn 
at any time before judgment ſigned; which Holl Chief Juſtice 
denied, ſaying that heretofore it was never granted after the 
rules to plead were out. Salk. 665. Anonymous. | 

7. If the point in iſſue ariſes in two counties, the plaintiff 
may lay it in either; and therefore the general practice is, it 
the defendant hath a rule to change the venue, the court will dit- 
charge it; if the plaintiff enters into à rule to give evidence 
in the county where the action is laid. Salk. 669. 

8. To change the venue there muſt be an affidavit of the 
time of the del er of the declaration. Salk. 670. 


a it Rar, 


1. It is a right of any gentleman at the bar, to have a trial 
it bar; and it has been ſaid, it never has been denicd to an 
oltcer of the court. Salk. 651. 6 Mod. 123. 

2. A motion for a trial at bar, ought to be in the term prece- 
Cent to the trial. Salk. 649. Turner v. Barna'y. : 
3. A cauſe cannot be tried at bar, where the action is laid 
in London, by reaſon of their charter. Salk. 644. 

4. In any cauſe of value or difficulty, a trial at bar may be 
had of common right. Salk. 648. | 

5. So where the King is a party, a trial at bar may be had 
the laſt paper-day in term, Salk. 025. : 

; | Notice 
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ä | } 
| wy ; 
Notice of Trial, | 
. u 
1. If a cauſe has lain at iſſue four terms, there muſt be x 
full term's..notice of trial, excluſive of the term wherein the 0 
iſſue was joined. Salk. 650. 6 Mod. 18. 7 
2. New notice of trial is to be given after a ne recipiatur 
entered at the ſittings. Salk. 653. . if a cauſe be nat fo 
entered two days betore the ſittings, the defendant may enter a re 
. be et) 1 8 m. 
3. But if the plaintiff's attorney gives a notice of trial ha 
within the fourth term, that is conſtrued a proceeding within Ca 
the year, ſufficient to make fourteen days of trial good for the | 
aſſizes. Salk, 645. 6 Mod. 18. an 
4. But ſuing out a venire facias after the expiration of the gat 
four terms, tho' it bears teſte within the term, is not ſuch a mo 
E as to make the common notice of trial to be good. thi, 
alk. 650. Laxall v. Dyer. 6 Mod. 57. | ( 
$5. When a new trial is awarded, it is to try the ſame iſſue; miſ 
and therefore where the plea-roll of the action was of .Eaſter ſpe 
term, Anno 11. and by the memorandum, it appeared that the An 
bill was exhibited in Hillary term before; and upon the rule 7 
for a new trial, che plaintiff. did not proceed upon the ſam? 648 
roll, but made up a new plea- roll, as 55 that preſent Michael- g. 
mas term, and a memorandum exhibited of a bill in Trinity. for 1 
term laſt paſt; and thereupon. a trial was had, and the plaintiff g. 
had another verdi& ; but upon a motion it was ſet aſide for in. Or a1 
regularity, becauſe this was another cauſe, as it now appeared Ic 
to be; and the plaintiff had not purſued the rule of court for a after 
new trial, which was to try the ſame iſſue, which was tried 11 
before in the fiſt action. Carthew 499. ; the | 
6. Per Alun, the plaintiff may countermand notice of trial, dalk 
and give new notice to try it the next fitting, but not to try It 12 
ſoone than the day prefixed; and this (it ſeems) was admitted of ct 
by the court. Comb. 65, 5 5 Cenie 
| (EI 13 
| 5 bro. 
nor 4 $6 1 
— New Trial. | of jn 
PIs Os | 15 
1. A new trial is never granted in another term after ſighing a 


the judgment. The King. v. Pilland, Trin. 10 Geo- 1725. 
Modern Cafes in Law and Equity 264. 


2. A 
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. A ne w trial ought not to be granted for want of evidence, 
which t e party might have had at che trial, and had not; but 
if it be proved that endeavours had been uſed, but the party 
vas prevented by ſome unforeſeen accident, as ſickneſs of the 
witneſs, &c. it may be a good cauſe for a new trial. 6 Mod. 
22. Vide 2 Salk, 653. Far. 156, 157. | 

z. Where a double iſſue is joined for the defendant, and one 
of them is immaterial, yet that is no miſ-trial. Moor 574. 
Fhnſon v. Clarke. | 

4. A motion was made for a new trial, becauſe the jury 
found a general verdi& by the Judge's directions, and that he 
reſuſed to ſign a bill of exceptions ; but denied, becauſe not 
made before the E ſigned; otherwiſe the court would 
have granted it. ill. 10 Geo. Pocklington v. Hatton. Mod. 
Caſes in Law and Equity 220. 

5. Upon a trial at a, prius, the jury gave exceſſive damages; 
and for this cauſe a new trial was granted: The ſecond jury 
rave the ſame damages again, and a ſecond new trial was 
moved for, and denied ; becauſe there ought to be an end of 
things. Salk. 649, Clerk v. Udall. 

6. A new trial ſhall be granted if the judge of ai, privs 
; miſdirects the jury; becauſe 142 trials are ſubjec to the in- 
c ſpection of the court; per Holt Chief Juſtice. Salk. 649. 
e Anonymus. 


e 5 A new trial is rarely granted ip hard ations. Salk. 644, 
12 38, 53. 

J. 8. No new trial can be againſt the equity of the cauſe, nor 
, for the abſence of counſel. Salk. 643, 644, 646. 

N ; 

f 9. Nor for a defect of preparation at the trial. Salk. 653. 
1 or any omiſſion of the party. Salk. 273, 647. 

ed 10. Nor for a miſtake in point of law, or want of notice 
A ater a defence. Salk. 646. 

ed 11. Where a new trial was granted, beeauſe the foreman of 


the jury declared the plaintiff ſhould never have a verdict. 

al, dalk. 645. . Ws 

it 12. The jury after being gone from the bar, ſent for an act 

a common council produced in evidence; yet a new trial was 

kenied. Salk. 645. 

105 No new trial can be in an inferior court. Salk. 201, 
50. | 
14. Nor any motion for a new trial, after a motion in arreſt . 

i j1dgment. Salk. 647. Comb. 84. 
iz. Where a new trial was directed by the Lord Chancellor, 

ice the former verdict was complained of in a bill before 


ung un, the complainant paying the coſts of the ſormer trial. 
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16 After a trial at bar, no new trial can be had in the ſane 
cauſe, unleſs it appears that there hath been ſome corruyticn 
or miſdemeanour in the jury. Carthew 507. 

17. If there be a fault in the declaration on which the 
plaintiff muſt have been non-ſuited, and the defendant taking 
notice of it prepares no defence for the trial, but depend; 
thereon; and the plaintiff amends his declaration, without 
a rule of court firſt had for that purpoſe, and ſo ſurprizes th 


a 
defendant, and gets a verdict ; the court will ſet it afide, Hill 
4232 & 33" Cur. 2. B. N. 2 Show. 155.” = b 

18. Where a new trial was denied, tho' the evidence was i 
doubtful. 5 Mod. 88. 8 og 

19. Upon a motion for a new trial, Twi/Zen ſaid, that in b 
his practice the heir, in an action of debt againſt him upon: 3 
bond of his anceſtor, pleaded riens fer di ſcent; the plaintiff 
knew that the defendant had levied a fine; at the trial it ws 1 
produced, but becauſe they had not a deed to lead the uſes, ii 

(P* 355) was urged that the uſe was to the eonuzor *and his heir: le 
and'ſo the heir in by diſcent; whereupon there was a verdia . 
againſt him; and it being a juſt and true debt, the defendar be 
eould never after get a new trial. 1 Mod. 2. Goodwin v. Hu 
bow. = oe! 

This cafe was mentioned by Holt, in the caſe of Vin ani 
Pealthamiton, where a new trial was moved for, becauſe the dt it, 
fendant having pleaded a compofition, and forgot to ca tor 
down witneſſes to prove the ſubſcribers hands, and denied. 71 

20. A new trial it ſeems had been granted, becauſe 
counſel were abſent, not thinking the ml would come on 
and no defence was made, but a like motion was denied in | 
R. per Hol Chief Juſtice : Alſo in one Coppin's caſe, a cal 
came On at ſeven in the morning, and an old witnels coul . 
not riſe to be there time enough; but it was denied, unless ; 1 
would make an affidavit of Sha he knew, and would anſue 6 
fo that the court might judge of it, and how it was mati , 
Salk, 645. 

. po. 
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Evidence on Non eff fuctum. by 7 

| ej 

1. If upon non e/t factum pleaded to an action upon 3 0 4 
the jury find it the 4020 of the defendant, and Toke: whe 1 


alive; the verdict muſt be for the plaintiff, for it is maiter if 
batement, and net of evidence. Cro. Jac. 152. Sed. 4 
. 
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2. Upon non eff factum 'tis no evidence to ſhew that the 
bond was made upon an uſurious contract, or that the ſheriff's 
name is miſtaken, &c. in a bail- bond; or that the bond is 
joint or ſeveral, or delivered at another place; or that it is 


: void by a ſtatute, but it muſt be pleaded in abatement. 1 
. Inſt. 283. Hob. 72. | 
* z. But to prove chat the ſeal was broken off, and put on 
he again, Or to prove A Tazure of the deed delivered as an eſcrow; 
ill Ke. this is good evidence, if it weie done before che aclion 

: brought; but if the ſeal was broke off, &c. by chance, after 
5 iſſue joined, tae jury may find it ſpecially. | 

4. Coverture may be given in evidence upon an e/l factum, 

* becauſe coverture makes it no deed. 6 Mod. 250. Raym. 
0n 2 


” If an action of debt be brought by an adminiftrztor upon 
un eft faum pleaded, the plaintiff in evidence need not ſhew 
the letters of adminiſtration, for they are admitted by the de- 
tendant's plea of non eff factum; and if the letters ot ad:nini- 
ea {72tion bear teſte after the action brought, no advantage can 
be taken of chat in evidence. | | 

6. In an action of debt upon a bond, if the defendant plez.ls 
generally non g factum, he may give in evidence any ectal 
matter, to prove that it is not his deed; as to ſay that he ſealed 
it, and commanded B. to keep it till ſome conditions. were per- 
tormed, whereby it never was his deed. 9 Hen, 6. 38. Quere 
2 Roll's Abr. 683. pl. 8. | 
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Evidence on Nil Debet. 


1. On Nil debet pleaded to an action of debt or rent upon 
a leaſe, it is ſaid to be good evidence, to prove that the leſſor 
vas never ſeiſed of the RT. bat Bt nk upon the plea of 
nens in arrear, or levy by diſtreſs. 2 Roll's Abr. 677. pl. 21. 

. Whether eviction or expulſion may be given in evidence 
upon ni/ del et pleaded to an action of debt for rent. Sce 
Vagſfeild v. Seckferd, 2 Leon. 10. Goldſb. 81. 

3 In Owen 55. March $0. to have been adjudged that in an 
lion of debt for rent, entry and ſuſpenſion cannot be given 
neridence: but in 1 Mod. 35, it is reported to have been ſaid 
N Twiſden that it may; and fo ſaid to be the opinion of all 
le judges in 1 Mod. 118. 

4 What is ſufficient evidence of an entry to amount to a 


n a2 U 

r. whe kfhenfion of the tent, ſo as to bar the party of. his demand. 
pls” | Leon, 110. | 

v. M * 


; 5. Note, 


"Wy - 


— — — 
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5. Note, if the leſſor enters into part, the whole rent is fur. 
Kche * 


| x39 gp but if a ſtranger doth evi leſſee of part of the 

"4b the rent muſt be apportioned. 2 Roll's Abr. 235. p. 
. | | 

6. Where the defendant pleads i debet to an action of debt 
for an eſcape, he may give in evidence a frefh purſuit, or any 
thing that deſtroys the duty. Mod. Rep. 116. 

- 7. In an action of debt for ſervants wages, (i. e.) twenty 
ſhillings or a robe yearly ; the defendant may plead payment 
of the robe, but of money only he muſt plead / Jeber, and 7 
ive the payment in evidence; and the defendant may plead 0 
. the plaintiff departed out of his ſervice, and ſhall not be | 
forced to the general iſſue. ꝙ E. 4. 20. 

8. At the aii /rius at Hertfer/, it was adjudged fer Hal 
Chief Juſtice, that in an action of debt for rent upon n1/ deb:t, 
the ſtatute of limitations may be given in evidence. Anony- 
mus, Salk. 278. | 

9. In an action of debt for rent, if the defendant pleads a 
leuvy by diſtreſs, Et ſic non debet, a releaſe or payment is good 
evidence; for it proves there is no debt, and that is the iſſue. 
Cro. Eliz. 140. But if the defendant pleads a razure, e j: 
non ęſl factum, nothing is evidence but the razure, per Halt 
Chief Juſtice. Salk. 284. | hh 
10. Where an action is brought for forty two pounds nine 

ſhillings and eight pence, and the plaintiff declares for ſeveral 

wares ſold, — upon retainers or work; if upon nl dee 
pleaded, the jury find that the plaintiff owes thirty pounds, 
part of the ſum demanded; and as to the reſidue, that he doth 


not owe, and do not apply to which of the conuacts the mo- 2 
ney is owing, and to which not; it is an ill verdict. Cio. Wiſin 
Jac. 65 3. Hob. 328. Co. Lit. 227. | reſh 

11. In an action of debt upon the arrearages of an account; Ne; 


if the defendant pleads nil debet, he may give it in evidence, n. 


that there was never any ſuch account. 20 Hen. 6. 24. 2 Wii: 
Roll's Abr. 683. pl. 7. 


Ol Evidence on Non Dimiſit. 


1. Upon an iffue joined on non dimiſit in an action of debt 
for rent, it may be given in evidence that the leſſor had no- 
thing in the land at the time of the demiſe. 2 Roll's Abt 
680. Letter C. pl. Dyer 122. 6. 

2. In an action of debt for rent upon a demiſe of two houſes 
the plaintiff cannot give in evidence a demiſe of one only. | 
And. 14. 


3 F 
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If a man lets lands by indenture, dated 30 Aug. 23 Hen. 
g. io hold from the feaſt of St. Michael next enſuing for twenty- 
one years; and afterwards the ſame leſſor by indenture reciting 
the ſaid leaſe, and that it bore date 6 Aug. 23 Hen. 8. let it for 
years, to commence from the expiration of the former leaſe, 
and it is pleaded that he let it by indenture, dated 30 Aug. 23 
Hen. 8. as above; and afterwards, by another indenture, re- 
ity citing that he had demiſed it by an indenture, dated 30 Aug. 
ent 23 Hen, 8. demiſed it, Sc. (wut ſuſ ra) and an iſſue is taken 
nd Cid nom dimifit modo & forma; the laſt indenture may be 
ead gien in evidence, though the date of the firſt indenture be 
be miſtaken, Dyer 2, 3. Ma. 116, 70. ſo adjudged. 2 Roll's 
Abr. 682. pl. 6. 


Of Evidence in Actions for an Eſcape. 


1. In an eſcape againſt the marſhal, the plaintiff. muſt prove 
the perſon that eſcaped in actual cuſtody ſince the commiriitur ; 
which commttitur, either in the marſhal's book or on record, is 
not ſufficient without a proof of 5 actual cuſtody ſince. 


nine ride 1 Keb. 375, 775. 2 Keb. 384. hat may be given in 
eral Heridence upon an information of negligent eſcape againſt the 
de aral of the King's bench, as a recovery in the original action, 
zunds, ad where the plaintiff allowed a witnefs, becauſe he neither 


uns or loſes | 

2. In an action of eſcape of a priſoner, and the iflue is 
vined, whether the gaoler, immediately after the eſcape, made 
reſh ſuit 3 if che priſoner hath eſcaped a day and — before 
he gaoler knew it, and then he makes freſh ſuit, it is ſufficienc 
þ prove the effect of the iſſue; for convenient purſuit is imme- 
ate freſh ſuit in law. 2 Roll's Abr. 681. pl. 4. 

3 Freſh ſuit may be given in evidence in an action of debt 
1 an eſcape on nil debet pleaded, per Hal: and Wild contra 
den: Hale ſaid he always allowed it, and ſo ſaid Wild 
lice, Mod. Rep. 116. Mo/dale's caſc. 

4 A priſoner having eſcaped, may be a witneſs to prove the 
Kape voluntary, upon a traverſe upon an inquiſition for the 
ace againſt the gaoler. Salk. 690. And a bond given by 


ount; 
dence, 


24- 3 


of debt 


8 * priſoner to the gaoler, is a collateral matter to the eſcape; 
I's Ab. not ſo material as to diſable him from being a witnels to 
— ve the eſcape voluntary. | 

} 
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Evidence on Riens per Diſcent. 


I. What are aſſets upon riens per diſcenſum pleaded. 2 Lem. 
Il. Hind v. Lyon. 

2. Whether the plaintiff ought to produce a bill on riens / 
diſcenſum pleaded tempore exhibitionis billæ. 1 Keb. 793, 

3. In an action of debt againſt an heir, Sc. upon Riens jr 
diſcent, &c. pleaded, a ſeoffment was given in evidence made 
betore the »&ion ; that it was fraudulent, may be given in evi- 
dence, though not pleaded. 5 Co. Rep. 60. Goocbe's caſe, 
Hob. 72. Vide Fitz Tit. Garranty 88. 2 Roll's Abr. 684. 

l. 4. | 
a 4. So upon Riens per diſcent pleaded by an heir to an action 
of debt upon an obligation, that the defendant aliened the aſſets 
by fraud and covin; and ſo void by the ftatute of 13 Eliz. may 
be given in evidence, becauſe theſe are the general iſſues. 2 
Roll's Abr. 684. pl. 4. 

5. In debt againſt the heir, who pleads Riens per diſcen!, : 
p_— that the — was ſeiſed, and that the heir did enter afte 

is death, is well enough; for it ſhall be preſumed a ſee- ſimple 
till the contrary be ſhewn. | 


Evidence on Plene Adminiſtravit. 


1. In an action of debt againſt an adminiſtrator, who pleads 
plene adminiſiravit, and gave in evidence judgments, witho 
pleading them. By Henden 1638. York aliizes, Clayton 65. 

2. Trials per pais makes a Qv@re ; for ſays the book, 
judgments be kept on foot by fraud, and given in evidenc{ 
how can a creditor, who ſues for a juſt debt, be prepared 
detect the fraud? | 5 

3. In Kelway 59. it is held that upon Nene adi 

leaded, the executor cannot give a judgment in eviden 
Kelway 59. Stiles 373. And in the cate ot Sites it is th 
reported to have been ſaid by Roll chief juſtice, that the 
for the general iſſue to be pleaded, and to give the fpc 
matter in evidence, is in itſelf mitchievous, and we will 

enlarge it; and this is not the general iſſue intended al 
ſtatute, though it be a common iſſue; for the geners: 9 
intended ought to be an iſſue proper to the action; and was 


On Actions of Debt. 


tell upon this plea what the party may give in evidence, and 
{o the plaiutiff can never be prepared for the defendant at the 
5 In an action of debt againſt an executor, and plene admi- 
miſfravit pleaded, the defendant cannot give in evidence a bond 
{ti:fied, wherein the teſtator and the executor were obligors. 
Pr Coventry Lord Keeper, 33 Eliz. Perkins v. Perkins. 

5. Upon plzne adminiſlravit, if it be proved that the executor 
hath goods of the teſtator in his hands, he may give in evidence 
wat he hath paid of his own money for the teſtator, to the 
ralne of thoſe goods. Co. Lit. 283. Dyer 2. 

6. If the iſſue be taken whether aſſets or no aſſets in London, 
0 prove aſſets in another place 1s ſufficient. Dyer 271. 3 Salk. 


156. yy 
684. pq Where the defendant pleads plene adminiſtravit to an action 
of debt, he admits the debt, but not ſo in an action upon the 


tion Misc. Show. 81. This muſt be thus underſtood, that in an 
fles Mat ion of debt upon plene admin//travit pleaded, the debt being 


etain it is admitted; but in an action upon the caſe damages 
ae admitted, but not the Quantum; ſo that the plaintiff's te 
mand conſiſting in damages only, the plaintiff upon plene 
nin ravi! muſt prove fis debt, otherwiſe he ſhall recover 
ro pam fo held by Holt chief juſtice. Shelley's caſe in 
alk, 206. | 

8. In an action of debt againſt an executor, and iſſue being 
ken whether aſſets or not; tis good evidence for the plaintiff 
0 ſhew, that the executors have ſold lands under the will of 
ne teſiator, and that they had the money paid them; ſo that 
ey recovered damages in treſpaſs for goods taken in the life- 
we of the teſtator. 3 H. 6. 3. | 
9. What proper evidence upon plene adminiſtravit pleaded. 


pleade | Lev. 154. Hawkins v. Laws. 
with to. Upon plene adminiſtravit pleaded, payment of ſome 
\ 65, this, and delivering over the reſidue of the perſonal eftate to 


t infant executor, when he came of age, was allowed to be 
ven in evidence. 1 Mod. 174. 

u. If the defendant, upon plene admini/lravit pleaded to an 
den upon a bond, would prove payment of the bond, it is 
kl he muſt prove the ſealing and delivery of the bond; but 
da atticn of debt upon a fimple contract, he need not. 
mon. v1. becauſe if it was not a bond, payment of the money 
o lat action is a good adminiſtration. Ibid. | 


Of 
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Of other Evidence by and againſt Executors 
and Adminiſtrators, 


1. Upon plene adminiſtravit pleaded, it is faid the account 
given to the ordinary ſhall not be given in evidence, nor any 
reſpect be had to it. 2 Roll's Abr. 678. Turvie's caſe. 

2. But Suære, for upon a trial, whether there was a devaflani 
or no, che Jord chief juſtice Pemberton allowed for evidence an 
inventory (though not exhibited by the party defendant) by 
commiſhoners, on a commiſſion out of the ſpiritual court; and 
he ſaid, that if the defendant would not, or did not exhibit 


an inventory, it ſhould be taken pro confafſs that he had aſſes, Wil © 
2 Show. 163. | . 
(P* 357) *3. And by Holt chief juſtice, all ſeparate debts mentioned 5 
in the inventory, ſhall be counted aſſets in the executors hands; | 
for that is as much as to ſay, they may be had for demandinz, 5 
unleſs the demand or refuſal he proved; and in ſtrictneſs no g 
funeral expences are allowable againſt a creditor, except for } 
the coffin, ringing the bell, parſon, clerk and bearers fees; a 
but not for pall or ornaments. Shelley's caſe, Salk. 296. % 
4. An executor, with his own goods, redeems the goods of il 
the teſtator which were pawned, or he expends his own money A 
in ſuits as executor, or pays the debts of the teſtator ; the goods Wil ; © 
of the teſtator ſhall for F much be charged into the proper goods * 
of the executor; and theſe matters are good evidence to ſupport 

a plea of plene admin ſtravit, for there is no other way in law 10 Wi. 
fatisfy the executor, but by the returning in his hands fo much 4 
of the teſtator's goods; and by conſtruction of law, to change . 
them into the property of the executor, as aforeſaid. 20 Hen. 4, 
7. 2. Dyer 2, 32. Keylway, 20 H. 7. 66. Jenkin's Reg na 
188. . 
5. An executor ſells goods for a ſmall value, a creditor x 
brings debt againſt him, — pleads plene adminiſtravit; the cie- Bl | - 
ditor may give the increaſe of the valne in evidence, if that bea 
any advantage to him; ſo of a delivery of all the goods to cue 13. 
creditor for his debt; in this caſe the other creditor may 2 :. 
that the goods were worth more, but ſuch averment does 20% 
lie upon a fieri facias upon a ſale made by the ſheriff, for he 11 4. 
a ſworn officer, and a public miniſter; the executor is not n 
Jenk. Rep. 189. 20 H. 7. Keylw. 64. 
6. Where an executor in an action of debt pleaded no 2 ci 


at the day of the writ ; and upon evidence it appeared tt 
* 


> 


On Actions of Debt. 
vas money to the value of the debt, delivered to the defendant 
at the day of putchaſing the writ, by an order of court to re- 
deliver to anothet creditor ; which he did, yet it was held to be 
aſleis in his hands: Dyer 288. 2 M26 
7. An executot TE ne unyuez, Qt. the plaintiff replied 
that he adminiſtered as executor, and gave in evidence an ad- 
miniſtration granted to him, by which he adminiftered, and 
held good upon this iflue. Dyer 3#5. | | 

8. In debt _ an executor de ſon tort, who pleads ne” un- 
quez, &c. it is ſufficient to charge him by proving that he 
my hath adminiſtered of never ſo little value. Clayton 6: 

9. Againſt an executor de ſon tort, who pleaded that he fully 

oinifered; the evidence was; that the inteſtate made-a bill 
* of ſale of his goöds to the defendant, who was bound with him 


| by in a bond, as ſurety for his counter-ſecurity; but the goods 
and remained in the inteſtate's poſſeſſion, during his life, for ſome 


few hours; it was ruled a fraudulent deed; by Barkley juſtice, 
Net at Jerk, 21 Car. Legard and Binley, Clayton 30. Quære. But a 
gift of the goods to him the defendant may give in evidence. 

10. Per Holt chief juftice; you cannot give letters of admi- 
niſtration in evidence upon a plea of Ne unques Executor; but 
letters ad colligendum you may. Comb: 221: 

11. In an action of debt againſt an executor; ſugyeſting a 
drvaflavit, any evidence that proves aſſets is not ſufficient; but 
an actual devaſtavit muſt be proved, for he is thereby chargeable 
in his own right. 2 Keb. 676. 

12. It an executor ſuffers judgment to go againſt him by 


uy default, upon executing the writ of enquiry he ſhall not give 
8 in evidence a want of aſſets; for he is eſtopped, as if it Jad 
Sor been in the caſe of an heir: 6 Mod. 308. | 
AP 13. Debt againſt an executor, upon plene adminiſtravit, it 
yak” appeared that the executor meddled, and adminiſtration was 
hong zranted to another, and that ſeveral ſums were recovered againſt 
5 we adminiſtrator: It was ſaid by Periam juſtice, 1. That if an 
% Re adminiſtrator (who is a ſtranger) adminiſter without the com- 
WY andment of the executor, the executor cannot give ſuch ad- 
1 miniſtration in evidence to prove his iſſue. 2. That in the 
3 principal caſe, the executor having adminiftered, he could not 
the refule ; and ſo the adminiſtration is granted without cauſe ; and 
s to obe what he did was without warrant, and no adminiſtration. Leon. 


134. Hawkins and Lawfe's caſe at Bury aſſizes 1682: before 


os Judge Wyndham : 'The executor gave the adminiſtration of the 

1 ee in evidence, and allowed ; but there what the 

1 miniſtrator did, was by the executor's conſent, in Mr. Lunn 

n and his mother's caſe. 

0 f An executor de fon tort carinot give in evidence his re- 

red the ning of goods to pay himſelf; for he cannot retain ; but if 
| 01. II. K k he 


1 
44 


ſhall not abate the writ by taking out letters of adminiſtration, 


2 retainer, for a debt due to himſelf of as high a nature, or 


in the ſpiritual court to repeal the probate, according to 4 Hen. 
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he takes out letters of adminiſtration, although ( pengextc lis 
he may retain for a debt of as high a nature, — plead this ) 
bar; for the adminiſtration purges his wrong ; and although he 


yet he may plead this in bar. Stile's Rep. 338. 
15. Upon this plea the executor may give in evidence 


payment of debts with his own money ; and that he kept goods 
of the teſtator in lieu ; for this alters the property. | 

16. The original need not be ſhewed 1n evidence upon this 
plea, nor upon the iſſue aſſets at the day, Sc. becauſe the day 
is agreed in pleading. Show 272. yet ſee Sid. 462. 

17. Agreed by the whole court, that if in evidence the exe- 
cutor give in evidence the probate, under the ſeal of the ordi- 
nary, nothing can be given to the gontrary that he is not ex- 
ecutor, for cauſes teſtamentary belong entirely and originally 
to the ordinary; and if the will be forged, the ſuit ought to be 


7. 12. So of letters of adminiſtration, it cannot be alledged 
that there was a will ; but if there be a ſuit, it muſt be in the 
ſpiritual court to repeal it. Fitz. eſtoppel, 9 Bro. Teſtm. 4. b 
22 Hen. 6. 52. 21 Ed. 4. 50. a. Plow. 2. Com. 282. 9 Co. z1. R 
a. Old Entries 325. 1 Bro. 79. Although upon evidence it 
may be proved that the probate or letters of adminiſtration were hi 
forged. 1 Lev. 235. all 
18. In the caſe of Brereton and Tatam, Mich. 1656. B. R. 
Glyn chief juſtice cited the Lord Chandos's caſe in this coun, 0 


where one Gates an executor was produced to prove the will as bp 
a witneſs; to which he as counſel excepted, becauſe of his 
exccutorſhip ; it was anſwered, that he had fully adminiſtered; 5 


he replied, that aſſets might afterwards come to his hand ; but af 


the court reſolved, that it ſhould not be preſumed, to bar his ay 
teſtimony ; which was allowed in the principal caſe, being in be; 
ejectment. Trials per pais 309. the 


19. If an obligee deviſes the debt to the obligor, and his WF de 
executors deliver up the bond in ſatisſaction of the legacy, which Wi and 
is cancelled; and after the validity of the will is queſtioned, 
Ec. whether the teſtator was com / os mentis, c. the obligor 1s 


e 

2 good witneſs for the will, becauſe, by the cancelling of the 1 
bond, his debt was diſcharged ; but contra in the caſe of 2 de; 
mortgage, for though the deed be cancelled, if it be no good Wy f. 
will, he muſt pay the money. Goodman v. Turbervil, Mich. 8 tin, 
1657. B. R. ibid. 8, 
; the c 

Evidence on Nul tiel Record. in by 

ind ti 


1. What is proper evidence upon aul iel record, 1 Bulli. 
110. Scot v. Scot. 


Of 
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Of Proceedings being Evidence. 


1. An anſwer in chancery is not to be evidence at law, either 
for the party, or againſt a third perſon. Mod. Caſes in law 
and equity 181. | 

2. An affidavit made in chancery ſhall not be read as evi- 
dence, but only as a letter; unleſs oath is made by a witneſs 
that he was preſent when the affidavit was ſworn before the 
maſter. 3 Mod. 36. 


. 3. The anſwer of a guardian in chancery ſhall not be read as 
ly evidence to conclude the infant. 3 Mod. 259. 

de 4. Depoſitions in chancery de bene effe are good evidence at 
n. law, where the witneſſes die before the anſwer. Salk. 278. 
ed 1 Show. 363. i 

he 5. But no depoſitions in perpetuam rei memoriam are evidence 


4. in any caſe, as long as the witneſſes live. Salk. 286, 555. 

zl. Raym. 335, 336. in no caſe but where an anſwer is filed; 

e it 6. If one makes an anſwer in chancery, which prejudices 

pere his eſtate, it may be given againſt him, but not againſt his 
alienee. Sa lk. 286. 


R. 7. In Godbolt 326. it was the opinion of Ley chief juſtice, 
un. Chamberlam and Dodderidge juſtices, that a defendant's anſwer 
Il as in an Exgliſb court is a good evidence to be given to a jury 
f his _ the deſendant himſelf; but it is no good evidence againſt 
red; other parties: if an action be brought againſt two, and at the 
but aſſizes the plaintiff proceeds only againſt one of them; in that 
xr his caſe he, againſt whom the plaintiff did ſurceaſe his ſuit, may 
ng in be allowed a witneſs in the cauſe: and the judges ſaid, that if 
the defendant's anſwer be read to the jury, it is not binding to 
nd his the jury; and it may be read to them by affent of the parties: 
which and it was further ſaid by the court, that if the rty cannot 
oned, WY find a witneſs, then he is, as it were, dead unto him; and his 
gor h Gepoſition in an Eugliſp court, in a cauſe betwixt the ſame 
of the parties, plaintiff and defendant, may be allowed to be read to 
ſe of 4 the jury; ſo as the party make oath that he did his endeavour 
) 1 to find his witneſs, but that he could not ſee him nor hear of 
ich, im. 

8. It is reported to have been ſaid by Serjeant Maynard to | 
tte court, that nothing was more uſual than to read a ſentence | 
in the court, or a decree in chancery, as evidence of a fact; 

- nd the decree was allowed to be read. 2 Mod. 231. | 
Bulln. | | | 
Kk 2 | 9. Where 


ö 
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Fa Where a witneſs was ſubpzna'd to give evidence at a trial, 
and it was ſworn by the Exeter waggoner, that he came as far 
on his journey as Blandford, and there fell fick ; his depoſitions 
were read as evidence. 1 Mod. 284. 

10. Proceedings in the ſpiritual court are not to be evidence 
where the title of lands come in queſtion. Modern caſes in 
law and equity 181. Stiles 10. 

11. A verdit may be given in evidence between the ſame 
parties, but not where they are different perſons, unleſs they are 
all united in the ſame intereſt. 3 Mod. 142. | 

12. Nothing can be given in evidence againſt the probate 
of a will but forgery, or its being obtained by ſurprize. Raym. 
405. 1 | 

13. Though evidence be concluſive, yet it is ſajd the jury may 
hazard an attaint if they will. Raym. 405. 

14 Whereſoever it may be preſumed that any thing muſt of 
neceſſity have been given in evidence, the want of mentioning 
it in the record, will not vitiate it after a verdict. Raym. 


487. 
Of Eyidence relating to Deeds, Wills and Records. 


1. By 5 & 6 V. & M. cap. 21. no deed ſhall be 4 in 
evidence in any court, either of law or equity, until it be 
ſtamped as the law requires. | 

2. And the clauſe being thus, * That if any perſon ſhall 
„ write on parchment or paper, charged with the duties payable 
* by that and former acts, he ſhall forfeit ten pounds; and that 
« it ſhall not be given in evidence, till the duty and penalty 
„are paid.” This conſtruQtion hath been put upon that ſtatute, 
that as the act was only to ſecure the duty to the crown, and 
not to take away any evidence from the parties, upon payment 
of the duty and penalty; the writing is made good evidence. 
Paſch. 11 Geo. 1726. Mod. Caſes in law and equity 365. 

3. It is reported to have been ſaid by Holl, that the copy of 
any original is evidence, whereſoever the original is evidence, 
if proved a true copy; but the copy of a probate of a will in 
the eceleſiaſtical court is no evidence, becauſe that is but a copy 
of a copy. Comb. 337. | ; 

4. In the caſe of Stenyon v. Davis, Holt chief juſtice faid he 
remembered the caſe of Mayo and Combe, in my lord Hates 
time, where the counterpart of an antient deed was admitted in 
evidence; and a ſpecial verdict being found in the caſe, finding 


the original deed, it concluded prout per le counterpart it did ap- 
pea; 
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ar; and this was ſo done to preſerve the precedent. 1 Mod. 
4, 94, 114. 2 Keb. 31, 546. 3 Keb. 1, 2. 5 Mod. 211. 
And now all the court held, that the counterpart of an ancient 
deed, which might be loſt, was good evidence without other 
circumſtances ; but that a counterpart of a deed, leading the 
uſes of a fine, was of itſelf good evidence. Mod. Caſes 
225. 3 

5 F. D. had an eſtate in lands for her life by a jointure; 
but at the trial, the jointure-deed could not be produced; but 
they proved that in 1661, ſhe levied a fine fur concefſit, and did 
demiſe the ſame to one Woolly for ninety-nine years, if ſhe 
lived ſo long, for ſecuring the payment of four hundred 
pounds; which mortgage was afterwards affigned to one Mon- 
zatz, and both of them joined in a leaſe to William Wade for 
fixty years, if the ſaid F. lived ſo long, under the yearly rent 
of two hundred pounds. 

6. This was admitted to be a ſufficient proof of the jointure; 
and to the like purpoſe they produced depoſitions in Chancery, 
which they offered to be read, the bill and anſwer being taken 
off the file and loſt; but they offered to give an account that 
it was once filed, which was by the ſix-clerk's book, and pro- 
duced an inrolment of the decree, which mentioned both 
bill and anſwer; and the court being of opinion that the 
jointure-deed being loſt, they might ſupply the proof by me- 


: morials thereof, ſince it was impoſſible to ſhew the deed it- 
ſelf; fo the plaintiff had a verdict for ſo much as was in join- 

1 ture. 5 Mod. 211. | | 

e 7. But to prove a ſettlement by the father, whereby the ſon 

it had an eſtate tail, the plaintiff produced a witneſs, who ſaid, 

y that he being to purchaſe an eſtate from my Lord - , the 

e, father, one Mr. Nicholls, who was then of counſel to my Lord, | 

6 h him a copy of ſuch a deed, to ſhew what title my Lord 

nt 


11; but being aſked, whether he did ſee the very deed and 

compare it with that copy, he anſwered in the negative; 

whereupon the court would not allow his teſtimony to be a 

of ſufficient evidence of the deed; and ſo the verdict was for my 

Lord Mirdant. 1 Mod. 94. Henry Lord Peterborough v. I hn 

in Lord Mordant. - 2 

L 8. Upon a trial at bar, the plaintiff produced a deed in- (P* 359) 
dented, made between two parties, the father and ſon; and the 

lather did agree to give the ton ſo much; and the ſon did agree 

io pay ſuch debts, and ſums of money; and there were ſome 

panicular expreſſions reſembling the torm of a will, as that he | 

vas lick of body, and did give all his goods and chattels, &c. | 

but the writing was both ſealed and delivered as a deed; and | 

bey gave evidence that he intended it for his his laſt iI“: 


which 
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which the court held to be a good f of a will. 1 
117. Green v. Prouge, 4 * 38 

9. If the defendant pleads a feoffment made to him by 2 
deed by J. S. a ſtranger to the plaintiff; and the plainiff 
makes a title to himſelf, and traverſes, ab/que hoc, that J. &. 
enfeoffed the defendant modo & forma; jt may be given in evi. 
dence that he enfeoffed him by another deed or without; for 
the ſubſtance of the iſſue is upon the feoffment. Contra 12 
Ed. 4. 4. fer Littleton, 2 Roll's Abr. 682. 

10. A fine or common recovery may be given in evidence 
though it be not under the Great Seal or ſeal” of the court, and 
without vouching the roll of the recovery, and the part inden- 
ted is the uſual evidence, that there is ſuch a fine, though 
they which ſaw the fine, are alſo good evidence, Plow. g1o, 
Stiles 22. | * 

11. So if a leaſe be pleaded, a leaſe upon condition is good 
evidence. 1 Hen. 8, 20. becauſe the Genus comprehends the 
Species: So of a feoffment pleaded, a feoffment upon a condi- 
tion or a fine, which is a feoffment of record, is good evidence, 
44 E. z. 35 A ſpecial agreement is evidence for an agree- 
ment. Plow. 8. 

12. But if a feoffment be pleaded in fee upon an iſſue of 

non feoffavit modo & forma; a feoffment upon condition is no 

eyidence, becauſe it doth not anſwer the iſſue ; and whereſo- 

ever evidence is contrary to the iſſue, and doth not maintain it, 

the evidence is not good. 11 Hen. J. 5. If the indorſement 

— of Fi livery by attorney, the letter of attorney muſt be 
ewed. | 

13. To proye the ſealing and delivery of a deed, and not 
know the party that did it, is not good evidence; but if he 
knows the party upon ſight of him, it is good enough. Keilv, 
59. Ruare de hoc. | 4 
14. When records are pleaded, they muſt be /ub pede /igitl; 
contra, if given in evidence. Stiles 22, White's caſe. 

15. A copy of a deed is good evidence, where the defer: 
2 has the deed, and will not produce it. per Vernon Juſtice 
ayton 15. | 1 
16. Adeed of feoffment e wi livery may be given in eu 
dence, as a releaſe. Per Berkely, 11 Car. Clayton 32 
17. A deed cancelled by practice, was allowed to be read it 
evidence; in an action under that deed, the practice being 
roved. Hetley 138. 33 

18. If in pleading an indenture of demiſe, you miſtake be 
recital, and the iſſue is a dimi/it & modo & forma, the miſtake 
ſhall not hurt; for the effect of the ifſue is upon the demiſe 
2 Roll's Abr. 682. pl. 6. 
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Upon non habuit ſew tenuit ad frmam contra formam ffa- 
2 Sela may 45 he took the farm ſor maintenance of 
his houſe, according to the proviſo in debt upon the ſtatute of 
21 Hen. 8. 2 Roll's Abr. 683. | 

20. If a condition be to pay money at a certain day and 
place, to avoid a feoffment, acceptance before the day is good 
evidence, the iſſue being Lined on payment at the day and 
place. Moor 47. | 


Other Cafes concerning Evidence. 


h 

f | 

D 1. If a witneſs js to teſtify what another faid at a former 
Ne trial upon his oath, who is then dead ; the record of that trial 
he muſt be produced, or elſe ſuch evidence is not to be admitted. 
l- 2 Show. 163. | 


ce. 2. If a witneſs accepts of a ſhilling, and of a hare promiſe 
ee- of the payment for his charges, that acceptance is a ſufficient 
foundation for an action; Kat if there 1s no ſuch acceptance, 
of the party to be entitled to any action upon the ſtatute of 5 
no Eliz. for not giving evidence, muſt tender him his reaſonable 
eſo- charges, and at a reaſonable time before the trial. W. Jones 
n It, 430. ; 
nent 3. Who may or who may not be a witneſs in an action 
d be * aſſignees of a bankrupt. 2 Keb. 348. 
| 4. Where evidence of payment before the day was held not 
not Wi to prove the iſſue of payment at the day. Godb. 10. 
if he 5- Where the town of Uxbridge pretended to be incor- 
eilu, WY porated, and to have a right for toll, and brought an action; 
it was held that no burgholder could be a witneſs. 1 Ven. 


112, 


Of Evidence in Actions upon Statutes, 


in evi 

| 1. What adjudged proper evidence to prove a declaration 
read u upon the ſtatute of 8 Ell for ſuing an action in another's 
being ene. 2 Cro. 188. Acred v. Mathew. 


2. In an action of debt upon the ſtatute of 2 Ed. 6. for 
lihes of E/tham Park in Kent, che general iflue was pleaded, 
and upon a trial at bar, it was hel] upon evidence by Hale 

el Baron, and the whole court, that the King is not by vir- 
tne of his prerogative diſcharged of tithes, for KG ancient de- 
eſnes of the crown; but that he is capable of a diſcharge de 


Nn 


* 360) 


Exchequer. 2 Roll's Abr. 683. pl. 13; 


yet io come, for an annual rent, which J. S. dwells up" 
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aon decimando by preſcription, becauſe he is perſona mixta, 25 th 
well as a biſhop. Vide 2 Rep. . ar Wincheſter thi 

St 


caſe. But if the King aliens any of the lands that he is ſo dif. ſta 


charged from tithes, his patentee ſhall pay tithes ; and not ouly by 
ſay 1o, but the preſcription is deſtroyed for ever, though the n} 
fame lands ſhould Ae come into the l gel 
again by eſcheat or otherwiſe, Hard. 313. Compoſt v. —, tha 


3. In debt upon the ſtatute of 5 & 6 Ed. 6. c. 14. concerning bet 
F eee &c. for ingroſſing two thouſand quarters of oats; fer 
after nil e et Se, it appeared in evidence upon a trial, pl. 
that they were foreign oats, and exempted by 13 Eliz. cap. 1; 
as foreign victuals; which the court agreed; and alſo that the 
defcndant being a licenſed badger, was exempted from the 


penalty of the ſtatute; and it was held by Hale Chief Baron, 


that any thing in the ſame ſtatute, upon which the ſame is com- 
menced, may be given in evidence; but if it be in anothe 
ſtatute, it muſt be pleaded; but that ſince the ſtatute of 21 
Jac. 1. upon the general iſſue any thing may be given in eri. 
dence, W in excuſe of the party; and thereupon the plaintiff 
was nonſuited. Hard. 231. Hammond v. Taylor. 

4. In an action upon a Penal Law, if the defendant pleads 


not guilty contra fermam flatuts, if he diſcharges himſelf by any 


proviſo in the ſame ſtatute, he may give it in evidence upon 
this iſſue; for he is not guilty contra formam flatuti. Mich, 
15 Car. B. R. fo held by Juſtice Fones. 2 Roll's Abr. 653 
10. TO 

b 5. In an action of debt upon the ſtatute of 21 Hen. 8. ſor a 
ſpiritual perſon taking lands to farm, if the defendant pleads 
non hal uit ſeu tenuit contra formam flatuti , upon which an iſſue 
1s joined, the defendant may give in evidence a taking to farm 
for the maintenance of his houſe, according to the proviſo ct 
the ſtatute, for that is againſt the ſtatute 27 H. 8. 21. b.: 
Roll's Abr. 683. pl. 12. | | 


6. If an action, or an information be brought upon a penal 


ſtatute, and there is another ſtatute which exempts or diſcharges 


him from the penalty of that ſtatute: Upon the general iſſue 
pleaded, without pleading the ſtatute, he cannot give in en- 
dence this later ſtatute, although it *be in the nature of a prc- 
viſo; becauſe it is not in the he ſtatute which gives the pe 
nalty, but in another ftatute ; and] therefore he ought to plead 
ir. Mich. 15 Car. B. R. Per Fones, ſaid to be reſolved in the 


7. In an action againſt a Hundred upon the ſtatute © 
Wirten of Hue and Cry, if a man hath lands within the Hut- 
dred, but is not an inhabitant within the Hundred, but betore "der 
the action brought hath leaſed the lands to J. S. for yea 4 la 


tde 
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the leſſor may be a witneſs in this caſe, to prove any 
thing to diſcharge the Hundred, becauſe it appears by the 
fate of Eliz. cap. by which a contribution is appointed 
by all the inhabitants of the Hundred, that it limits it to the 
inhabitants within all the vills, pariſhes and hamlets, and not 
generally upon the lands or tertenants ; and there is no reaſon 
that the leflce, being an inhabitant, ſhall be charged, and alſo 
between Bennet and the Hundred of Hertferd in Com. Hertf. 


jor curiam ; ſo ruled upon evidence at bar. 2 Roll's Abr. 685. 
|. 6. 
8. In ſuch an action againſt the hundred, brought by the 
he maſter being a carrier, upon a robbery committed upon his 
he {rant in the maſter's abſence : Quaere, whether the maſter, 
n. being the plaintiff in the action, may be a witneſs to prove 
m- that he delivered the money, of which the ſervant ſwore he was 
der robbed, before his ſervant went his journey wherein he was 
21 robbed, becauſe it cannot be proved by any other; and no per- 
vi- ſon is to be a witneſs in his own caſe ; but for the neceſſity, 


tif WH: if the party himſelf be robbed, although he be the plain- 

tif, yet he may be a good witneſs to prove himſelf to be rob- 
ads bed, and of what ſum of money, or of what elſe; and alſo to 
an) prove that he gave notice to the next vill, and made Hue and 
pon en; becauſe it is of neceflity for want of other proof: But 
ich, WY:tterwards to prove the delivery of the money to his ſervant be- 
fore the robbery, and before he went his journey, that may be 
proved by ſome other perſon, as well as by himſelf; though it 


for a Wes objected, it is not ſafe or uſual for men to call witneſſes 
leads ben they deliver monies to be carried a journey, for the dan- 
iſſue Nec of diſcovering it; and upon that reaſon, againſt the opinion 
{arm Wo! R, it was ruled, that it was evidence to be received; 
fo of ad fo he was accordingly ſworn. Mich. 1650, between 
b. 1699, and the hundred of Hertford in Com. Hertf. 2 Roll's 


Abt. 685, 686, pl. 7. 


1 ö 
Of Evidence in Actions of Debt ſor Rent. 


1. Indeht for rent upon a leaſe for years, the iſſue being 
vined, if the rent was paid or not; the defendant gave in evi- 
ence tor part of the rent, that the plaintiff was by covenant to 
p27 the houſe, and it did not; and thereupon he expended 
* rent in repairing the houſe ; and the queſtion was, if this 


t law giveth this liberty to the leſſee to expend the rent in 
Pu2uons, and to regoup the rent. Vide 12 H. 8. 1 Fitzh. 
Tit. 


ndence will maintain the iſſue: Gaudy conceived it did, for 


— 
. — — p p oo 


— — 
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Tit. Bar 242. 14 H. 43. 27. Fenner: It is no evidence; fy 
i the leſſor will not repair it, the leffee may have his ain 
of covenant againſt him. Clenck ſeemed he might well expend 
the rent in reparations but he ought to have pleaded it, aud 
cannot give it in evidence upon the general iffue; and there 
npon they moved the jury to find the fpecial matter. 
Note; This remark is added to this caſe in trials per ful. 
* So that it ſeemed to the Juſtices, that the defendant hu 
* liberty to expend the rent in the reparations, they being u 
* be done at the plaintiff's coſts ; but then, that he ought 10 
have pleaded this matter, as it was done in almoſt the like 
* caſe. Fitzh. Tit. Bar 242. yet w _—_—_ he not give it in 
* evidence upon the general iſſue; for if the law allows thi 
to amount to a payment of the rent, then the defendant owe 
nothing, which maintains ail debet. And I think the other 
* book of 14 H. 4 27. rejects this fort of ſpecial plea up 
* this reaſon, that the plea amounted to a general iſſue; bu 
there indeed the rent was pleaded to be laid out at the plain 
* tiff's command, here only by authority in law: I ſhould be 
5 plad if any one would reconcile theſe two books better: ! 
* know there is another reaſon in the book, and aſſigned by plea 
« Rolls in his * of the caſe, why the plea wu n. 
jected, via. that the duty was acknowledged by the ple, 
and therefore the matter of the plea not good, 236. 2 
ing a deed of it; but I ſhould have been better pleafed wit 
him, if he had affigned the other reafon, viz. that it amount 
ed to the general iſſue, which made Cheyne that he durſt not 
join in demurrer ; for it is not intended in either caſe He 
* the deed ordered the rentto be laid out in the repairs, 
And in that caſe in Fitzh. where there was no expres orde 
* of the plaintiff, it may be, the judges allowed the ſpec 
matter to be pleaded, becauſe the jury ſhould not be emruf 
* with the law upon the general iſſue, which may be ſaid for d 
+ ſpecial pleading this matter in our caſe, although it m 
amount to the general iſſue. f 
But as to the refidue, the defendant ſhewed he paid u 
others by the plaintiff's order, which was held clear]y good ＋ 
for what is paid by the leſſor's appointment, is a payment! 
himfelf. Cro. Eliz. 223. Taylor v. Beal. Vide Roll I. 
Debt. 605. 34 H. 6. 117. Bro. Debt 27. 1 Leon. 23). 
2. What is proper evidence to maintain an iflue in de 
= 1 and a vomine pœna. 1 Leon. 110. Sie 
12 
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Of the Verdict, and what ſhall be deemed to 
be aided or intended thereby. 


1. Where the jury finds that the party concęſſit, which be- 
tween jointenants is repugnant ; yet the court to aid the ver- 
dict, ſhall adjudge that the party relaxavit. 2 Saund. 97. yet 
il the party had pleaded conceſſit inſtead of relaxavit, it would 
have been ill; ſo that a Verdict need not be ſo preciſe as a 

lea muſt be, ; 

. 2. If che breach of a condition be ill aſſigned, and the ver- 
dick is thereby rendered incertain; that is a fault not aided by 
the verdict. 2 Saund. 17 


; but 3. Though the plaintik Joins iſſue upon an ill plea, yet if 
ws it be found for him, and his declaration good, he ſhall have 


judgment; as where the defendant in the firſt year of Car. 1. 
pleaded a recovery in the fifth year of Car. 1. which ſhould 
have been in the fifth year of Jac. 1. and no aſſets ultra; and 
the plaintiff replied that the recovery was by fraud; which 
being found for him, he had judgment. Cro. Car. 25. 
Sol v. Harvey adminiſtrator, & 5 Co. 43 · A. 2 Cro. 
$6 


4. But where a bond was for the payment of fifty-one 

jounds fix ſhillings and eight pence, and the defendant 

leaded that he 2 the twenty-one pounds fix ſhillings and 
t 


„eee replied, that he did not pay the 
ſpe 21 rep ſix ſhillings and eight pence, though it be 
ound for hi 


m; yet there is no iſſue at all, and the judgment 
u reverſed. Cro. Car. 593. Derby v. Heming. 1he ſame 
hein adjudged in the caſe of Sandback and Turvey, Cro. Jac. 
85, and ſaid to be not like the caſe of Hale and Bonython, Cro. 
Jac. 549, 550, where the defendant pleaded payment on the 


be ſaid fourteenth day of Auguſt; and the jury find a non- 
ment the fourteenth of June, for the miſtake of the month 
all not in this caſe hurt; but it ſhall be read that he did not 
jay, &c. preevidto die, and the month ſhall be rejectied: Cited 
the above caſe of Sandback and Turvey. 

„ Without an Affirmative and a Negative no iſſue can pro- 
rly be joined; but yet if upon ſuch ifſue the cauſe be 
ied and found for the plaintiff, he ſhall have judgment ; held 
 Cro. Jac. 579, 588. Walthall v. Aldrich, Cro. Jac. 79, vo, 
+ Oxford v. Rivet: The ſame point adjudged, where — 

verdi 


duneenth of June; and *the plaintiff replied a non-payment (P* 361) 
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verdict was found for the deſendant; the ſame point adjudred 
where the verdict was for the plaintiff. Cro, Tac. 316, 31 
Parker v. Taylor. | | 

6. Where an iſſue was joined upon payment at an impoſſ- 
ble day, viz. the thirty-firk of September; yet the jury findins 
that he had not paid it then, or at any time before, they find 
in effect it was never paid, and conſequently the ſubſtance of 
the iſſue; and the judgment for the plaiatif upon a writ of 
error was affirmed. Cro. Jac. 78. Purcaſe v. Fegon. Vide 
Noy 89. Jones 140. Latch. 158. 2 Co. 5. a. 05. Lit. 30. 
b. So where a declaration laid a fact to be done on a day im- 
poſſible. Carthew 389. 

7. What defects were held to be cured by a verdict in an 
action of debt upon a judgment in an inferior court, Carthen 
87. Skinner v. Kilby. 

8. The like in an action of debt upon the cuſtom of Lin 
for not weighing goods at the common beam. Carthey 6, 
Fefferies Mayor of London, v. Watkins, 3 Mod. 161. 

9. Where an act of Parliament was miſrecited, the court 
were all of opinion, that though it was miſrecited, and ought 
to have been otherwiſe ; yet being aſter a verdict, it is wel 
enough: and the rather becauſe this is a particular act of 
Parliament, and ſo they are not bound to take notice of it; 
and therefore if it be miſtaken, the defendant ought to have 
pleaded nul tjel recurd ;, but fince he hath admitted it byfplead. 
ing, they will intend that there is ſuch a ſtatute as the plaintiff 
hath alledged, and they could not judicially take notice of the 
contrary, 2 Mod. 2417. 

10. Debt in B. R. upon a judgment given in the Hundred- 
court; the declaration begins with the judgment, and doth not 
ſet forth the plaint, and mentions the judgment to be c:ran 
ſectatoril us without naming them; and alſo it doth not appear 
in the declaration that the cauſe of action aroſe within the ju- 
riſdiction: There was a verdi for the plaintiff, and on 3 
motion in arreſt of judgment, the Chief Juſtice held the not 
ſhewing the plaint, which was in the interior court, is aided 

| after a verdict ; otherwiſe it would have been upon a demuiie,, 
and ſo cf the other exceptions : And as to the objection, that 
it appears not that the cauſe of action aroſe within their jur. 
dition, that ſhall be intended to have been given in evidence: 


An executor brings debt for rent arrear in His own time, but 


ſets not forth what eſtate the teftator had; yet helped aſter wei 


dict. 1 Sid. 297, 218., cur ; the ſtatute of 16 & 17 Car. 2: 


helps all after verdit where the right has been tried. Judg- 
ment for the plaintiff. Comberb. 149. L ewis v. Weeks. 
11. An ak 


] 


ion of debt was brought upon a bond, wo 
condition 1 deliver fifty quarters of wheat; the defendant pleact 
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in bar that he had delivered thirty quarters f wheat pending the 
bill, which the plaintiff had accepted, Se. and upon this ifſue 
vas taken, that he had not accepted, Sc. and found for the 
plaintiff; and it was moved that it was no plea, ſo no iſſue; 
but it was reſolved that it was helped by the ſtatute, and the 
plaintiff had judgment. Cro. Eliz. 260. Andrews v. Kirk. 
12. Where the plaintiff declares upon a bond againſt the 
delendant as brother and heir to J S. the defendant pleaded 
ud per diſcent from his ſaid brother; and iflue being there- 
| upon, a ſpecial verdict was found, that the obligor was ſeiſed in 
ti of ſuck lands, and had i ue, and died ſeiſed, and the iſſue died 
without ifſue ; whereupon the lands deſcended to the defendant, as 
| ker to the ſon of the brother, Et {1 ſuper totam, &c. and aſter 

agument it was adjudged for the defendant ; for although he 
n is Chargeable as heir upon this bond, yet he is but a collateral 
* beit, and it ought to have been ſpecially declared ſo, and the 
iſue ought to be joined accordingly; but upon this ifſue it is 
band againſt the plaintiff, for he hath nothing as immediate 
6, keir to his brother, but by diſcent from the ſon of his brother; 

and if he would charge him, he ought to have made a ſpecial 


" (eclaration; wheretore it was adjudged for the defendant. Cro. 
Nt Cu. 15 1. 


ell 13. A writ of error was brought upon a judgment in the 
0! Mk ing's bench in debt upon an obligation of two hundred 
u, bonds, conditioned for the payment of one hundred pounds, 


ave Wits Flu Arſculi, Fohn ( hichefler, and Jahn Figuiers, oi any of 
| them, they being all jointly and ſeverally obligors; the defen- 
| Gant Jun Arſeutt pleads, that he paid it at the day; the plaintiff 
the WW ieplics, that neither che ſaid Fohn 4r/cott, Fohn Chicheſter, nor 
Vn Viguiers, nec ecrum aliguis, had paid the ſaid one hundred 
pounds at the day, et hee paratus gi verificare ; & prædickus 
Johannes Arſcott fmiliter ; the jury found that the aforeſa;d 
Vu {rfcctt had not paid the ſaid one hundred pounds, as the 
wendant had pleaded; and thereupon judgment was given 
lor the plaintiff, and the error aſſigned was, becauſe the verdict 
54s not according to the iſſue, for it might be paid by any of 
te other, which had ſufficed : but the court held it to be well 
avuzh, for the addition of unn Chicheſter and Fohn Viguiers, 
mentioned in the bar, was but ſurpluſage ; and their finding 
at kn Arſcatt did not pay the money, is ſufficient ; and it 
=! not be intended that either of the other two had pail it; 
1! it had been proved that either of the other two had made 
% payment, the jury would have been directed to find that the 
*encnt had paid it by ſuch, &c. whereupon judgment was 
ned. 3 Cio. 6. 7. Arſcols v. Heal. 


14. The 
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14. The true reaſon why any thing is aided by a verdid 
for that the thing ſhall be preſumed - have * apts 
dence. 3 Mod. 162. 

- 15. A verdict finding the iſſue preciſely for the plaintiff 9 
defendant, and new matter contrary to it, is good aceording tg 
the iſſue, and void for the ſurpluſage found. 3 Cro. 75, 14, 


131, 1 55 212. 

16. Three exceptions were taken to a declaration in an adio 
brought againſt a hundred for a robbery. 1. That it did nv 
+ gp that the pariſh mentioned in the declaration was within 
the hundred. 2. That it did not appear that the robbery wa 
committed on the highway. 3. That the plaintiff had not il 
ledged that it was done in the day-time; for if it was not, the 

hundred is not liable at law: but all theſe exceptions were di 
allowed, becauſe it being a verdict, the court will ſuppoſe n 
there was evidence given of theſe matters at the trial; ſo th 

laintiff had his judgment. 3 Mod. 258. Young v. The inks 
Lats of Totnam. 

17. Where words will bear a double conſtruction, the coun 
will conſtrue them in that ſenſe, as will beſt ſupport the verdict: 
as where the agreement was to ride without whip or ſtick, or othe 
weapon, (except boots and ſpurs) and the plaintiff ſet ton! 
that he did ride Ane Lethe & baculo vel aliis armis; and aft 
a verdict the court held that it muſt be intended that the agree 
ment was ſufficiently proved, and they put ſuch conftrotia 
upon the finding of the jury, as would beſt ſupport the verdid 

(P* 362) and that the disjunctive Vel, in the latter part of the "ſentence 
qualified the conjunctive et, and disjoins that copulative, al 
makes it in a disjunctive ſenſe. Mod. Caſes in law and equi 
240. Burges v. Bradſhaw. | pio 

18. An action of debt brought for rent reſerved upon a lei 


for years, and no place is alledged where the deed was mad 
and the defendant pleads a releaſe, and the plaintiff replighWies 
non eft factum; and thereupon ifſue is joined; now, when 


the Count which was ill, was made good, according to 5 Hen. und, 
cited in this caſe : Mountague chief juſtice held that it had; N 
Doaderidge and Houghton e contra. 2 Roll's Rep. 66. 

19. The verdict was held ill where it was found for p 
debet, and for the other part non debet; the action being ſon 
upon ſeveral matters, whereas they ought to have given a ſpec 
verdict. 1 Roll's Rep. 270. 

20. E. brought an action of debt upon a bond againſt . 
B. as heir to J. S. the defendant pleaded riens per d cent in 
ſimple; the plaintiff replied that he had aſſets by diſcent ink 
ſeveral lands in ſuch counties; and the jury find that he i 
divers lands in fee by diſcent ; whereupon a general judge 


was given againſt the defendant upon a writ of error. „ 
m 
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that the judgment was erroneous, alledging that the 
. verdict —— — {viz.) that he bad — lands, 
and doth not ſhew what, as 40 . 3.15. The jury found that 
ax executor had aſſets, but not to what value, and therefore 
got good, Cod fuit conceſſum per curiam; but the court held 
chat it was otherwiſe here, becauſe in that caſe the plaintiff 
pught to recover according to the aſſets found ; but in this caſe 
it is not ſo, for by the falſe plea of the heir, if he hath any 
ſets, judgment ſhall be given generally againſt him; and there- 
fore the quantity of the aſſets is not material: Tratman argued 
bat though he might have divers lands and tenements by diſcent. 
hich may be true, yet they — 2 not be aſſets, as in 12 Eliz. 
Traj's caſe. A reverſion expectant upon an eſtate-tail is not 
aſſets, yet it it a tenement; but ſaid the court, that ſhall not 
de intended, unleſs it be alledged ; and the judgment was 
Fred. 2 Roll's Rep. 234. 


Other Caſes. 


1. In debt upon a penal bill for three hundred proce the 
elerflant pleaded nil debet ; and the jury find nil debet as to two 
undied pounds, and debet as to one hundred pounds : it was 
zuedd that this debt could not be apportioned, though this 
as ill, yet the verdict has made it good; it ſhall be intended 
Wo hundred pounds were paid, and an acquittance under 
| produced in proof; and that the jury might as well ap- 
pion here, as ou a {imple contract. Salk, 6 Hadley v. 
us. 
:, An action of debt was brought for the treble value of 
hes upon the ſtatute of 2 Ed. 6. 13. and it was moved for 
or, that the fingle value laid in the declaration is thirty-five 
punds, and the treble value laid to be ſeventy-three pounds, 
dercas it really is one hundred and ſive pounds; and the 
un find forty pounds, part of the ſeventy-three pounds: 
6 1s not like the caſe where a ſum certain is demanded, as 
aty pounds upon a, bond, or for a quarter's rent; there if 
demands but ten pounds, and doth not ſhew how the reſt 
paid, it is naught ; but here the value is uncertain, and to 
iſcenained by * jury, who are not bound by the ſum in 
declaration. Comb. 283. Auſtin v. Burſcce, Carthew 304. 
lame caſe, but not the ſame point. 
ladebt againſt one as adminiftrator, who pleads plene adi - 
, the plaintiff replies, that at another time he brought 
Wion of debt againſt him, and chat he was 3 out- 
| awed 
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lawed, which was reverſed for its inſufficiency; and that at the 
time of purchaſing the firſt writ, the defendant had affers, ary 
concludes to the country ; and- it was held good after a verdif 
2 Cro. 989. | | 

4. What hath been held to be aided by a verdict in pleadi 
payment. Cro. Eliz. 455. Chamberlain v. Nicholls. b 

5. What hath been held cured after a verdict upon ne unu; 

executor pleaded. Cro. Eliz. 472. | 

6. Where the want of aſſigning a breach of covenants wx 
held to be aided after a verdidt; and theſe three poſitions laid 
down by Shower. 1. Whereſoever the matter pleaded in bat is 
collateral to, or dehors the condition of the bond, there needs 
no aſſignment of a breach ; and though the plaintiff does not 
demur, but makes a ſuperfluous idle replication, he ought to hav 
judgment if ſuch bar be ill. 2. Whereſoever the bar is inſuf- 
- ficient, in ſubſtance or matter, to exclude the plaintiff of his 
action. 3. Or whereſoever the plea in bar is to and of fone 
ſpecial ſingle particular matter, though it be contained in the 
condition, if it be ill, 'tis with the plaintiff, though he doth 
neither demur nor aflign a breach, but makes an idle replica- 
tion. 2 Show. 364, - 

7. Charge adminiſtrator as aſſignee was held well after 
a verdict. 2 Keb. 819. Sewell v. bung. | 
8. What ſhall be intended after a verdict upon an iſſue mar 
ried or not married. 1 Keb. 105. Glaſecock v. Morgan. 

9. Where it ſhall be intended after a verdict in an aQtio 
upon an eſcape that the party was in cuſtody. 1 Keb. 64: 
Hargell v. Creamer. d 

10. If the iſſue be impertinent, yet if it appears that th 
jury have found enough to charge the defendant, the ver 
will be good, as where the award was to pay, Sc. and ö t 
plaintiff aſſigns a breach that the defendant had not paid, i 
the defendant rejoins that he had not paid; yet the jury havit 
found that he had not paid, the plaintiff ſhall have his judy 
ment upon that verdict. 1 Keb. 234. Harriſon v. Anigli. 

11. The original being fucd out before the money paya? 
and that appearing upon cher of the condition, it is not aid 
after a verdict. Cro. Eliz. 325. Buckly v. Williamſon. 

12. Where an iſſue upon ac concefſit replied by the plain 
to a plea, that the rent was granted to F. S. pleaded to an act 
of debt upon a bond for the payment of rent, was held t0 
well joined after a verdict. Cro. Eliz. 259. Gum & Us 
Sir Edward Clere. | 

13. If an ifſue be joined whether J. S. was taken in ext 
tion upon a capias ad ſatisfaciendum ; and the jury find that 
was not taken upon a capias ad ſatisficiendum, but do find 


he was taken by virtue of an alias capias ad ſaiisfaciens 
= 
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minime ſpecificat' ; yet having found the alias capias at 
_ which Jeet ſame "teſt and return, and all other 
matters, though they did not find that the perſons and judg- 
ments were the ſame; it is a good verdict, for it ſhall be in- 
tended to be the ſame ; for it is againſt reaſon that the jury 
would have made; or the court have ſuffered a ſpecial verdict, 
28 a doubt, if the alias, Sc. had been upon another judgment, 
or between other parties. Hob. Rep. 52, 53, 54. 

14. In an action of debt upon a bond for performance of 
covenants, one whereof was; that the leſſee ſhould commit no 
waſte, and iſſue was taken whether he felled twenty oaks ; it 
was found that he had not felled twenty oaks; but he had in 
uuth felled ten; and it was adjudged ſor the plaintiff; yet if 
upon the firſt point it had reſted there, it had been found for 
the defendant. , 


breach clear within the iſſue: Quære, if it had been found oaks 
for aſhes, or the like; for either had: been a waſte ; and the 
very iſſue, in the conſideration of law, is waſte or no waſte; 
and the reſt is a certainty of form, as in Townſend's cale, Plow. 
Com, 111. Hob. 53. 

15. An action of debt was brought upon the ſtatute of Ed. 6. 
for not ſetting out of tithes; and the plaintiff declared as well 
for the predial tithes; as for tithes of lamb and wool; and upon 
the wil the jury found as well for the firſt that would, as the 
laſt that would not bear an action; and the judgment was 
meſted. 1 Bro. 65. Paine v. Nichols. 

16. Where an action of debt was brought againſt the deſen- 
ant as executor for arrears of rent, in the time of the teſtator; 
ud he pleads that it was levied by diſtreſs, et fic non detinet; 
Th e iſſue joined it was found that a ſtranger, who was 
n aſlignee of the term from the executor, had paid the rent 
o the plaintiff, who had accepted it; but no diſtreſs was taken 
vr it: and though Walmſley was of opinion that the ſubſtance 
ji the plea was the Jevying by di/areſs, and that only material 
et the other Judges were clearly of opinion that the ſubſtance 
the plea was found for the defendant, inaſmuch as it appeared 
at the rent was paid, and ſo non detinet. Cro. Eliz. 140. Cecil 


pla arris, | 

an acl 17. Where ſeveral executors plead that they fully admi- 
- — lered, and the verdict found that ſome had fully adminiſtered, 
y iT Ux 


« that others had goods; the verdict ought to be that they 
Id not fully e e Stiles 134. Hill v. Harris. 

18. Not ſetting forth by whom the adminiftration was granted, 
uded after a verdict. Stiles 236. Marſhal! v. Leeſham. 


Yor, II, LI 19. A 


— 


Nate. Ten did not prove the iſſue literally, but it proved the (P* 363) 


iy 2 


— — —_— 3 —— 
* 


factum. Cro. Eliz. 613. Fo v. Wright. 
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19. A ſpecial verdict upon an eff factum where the dat 
the Thad and the delivery were at ſeveral times. 2 * — 
Lane v. Pledall. 

20. A ſpecial verdict on the ſtatute of Ed. 6. for not ſettin 
_ tithes. 2 Cro. 252. Hunflon v. Cockett, 3 Gro. 346. Swi 
v. Eyres. * 

21. What was a good deed upon a ſpecial verdi on 20 of 


22. Where a ſpecial verdi& was found upon plene adminiſra- 
vit; and the queſtion was, what ſhall be confifbied aſſers, Cro, 
Eliz. 43. Brightman v. Keightly. 

23. The like where the queſtion was, what was a good ad- 
miniſtration. Cro. Eliz. 120. Stant v. Hutchins. 

24. A ſpecial verdi&t in an action of debt for rent, where 
the queſtion was, whether there was a ſufficient ſurrender. Cro, 
Eliz. 173. Perry v. Allen. 

25. What was no miſ-trial upon a plea of an uſurious con- 
tract. Kinngfley v. Smart, Cro. Eliz. 195. 

26. If an action of debt be brought againſt the bailiff of a 
town upon the ſtatute of 21 H. 6. for not returning the plaintiff 
a burgeſs of that town; and the words of the ſtatute are, That 
the ſheriff ſhall fend his precept to the Mayor; and if there be 1 
Mayor, then to the Bailiff; after a verdi& it ſhall be intended 
that there was no Mayor, for that ought to have been ſhewn by 
the other fide. Hob. 48. St. Jahn againſt St. hn. 

27. The condition of a bond was, that if the plaintiff hat Wil 2, 
poſſeſſed and enjoyed the office of beadleſhip of the court of | 
conſcience in London, that then, &c. and the defendant pleaded Wi a 
Quod habuit, gaviſus fit & cccupavit ; whereupon the jury found Wi}, | 
that the plaintiff did exerciſe and occupy that office from the 
time of the bond made: the jury found a ſpecial verdict, that WW «© 
if the court ſhould adjudge it to be an having, poſſeſſing and u. 
enjoying of the office, they found for the defendant, otherwise 4 
ſor the plaintiff ; the court gave judgment for the defendant, . 
and took this difference between an office in fact and an office An 
in reputation only; for of an office of reputation only, and 
not in fact, one cannot have any other noffeſRon than by the 
occupation thereof; and the occupying it, is all the enjoyment 
that can be had of it; for it is not an office of intereſt, but 
only in the name and the uſe thereof; and therefore there ca 
not be any intereſt thereof but by uſing it, as to have the offi! 
of marſhal or cryer before the juſtices of aſſize, or the like 
1 Cro. 382. Dudley v. Kington. 

28. Where the jury finding payment before the day, 
held a good verdich upon an iſſue taken upon payment at U 
day. Moor. 267. Banu v. Richardſon. 


29. Wh 
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20. Where the plaintiff declares in the detinet for foreign 
money pn tay fo much ſterling ; it is not enough for the 
jury to find that the defendant detained ſo much Flanders money, 
but they _ find the value. Moor 704. Plaine v. Bag ſhaw, 
Cro. Eliz. 536. : | 
30. Where it was adjudged that a knight or no 1 ought 
to be tried by the country. Raym. 379. Sparrow v. Draper. 
zi. Of an iſſue upon an uſurious contract. 1 Leon. 148. 
Nirnenſey v. Smapt. i | 
32. What hath been held a miſ- trial, and what not. Cro. 
Eliz. 869. Savil v. Roads. 
ad- 33. On a ſpecial verdi& upon non 7 Factum, what hath been 
couſtrued a good delivery of a bond. Cro. Elia. 122. Cham- 
ere berlain v. Stanton. 2 | 
to. 34. Several points in queſtion on a ſpecial verdict in an action 
for not ſetting out tithes. W. Jones 435. Vicars of Litchfield 
con- N Ayres & al. ; 
35. Exceptions to an iffue upon payment. 2 Leon. 102. 


4 uparry. { Ss 
intiff 36. Where it was adjudged the iſſue was found for the 
defendant upon non dimiſerunt pleaded: 4 Leon. 50. Thetford 
v. * | : | 

37. Exceptions to an iſſue upon an action for the performance 


of covenants. 1 Leon. 278. Huddy v. Fiſher. 
38. To an iſſue upon payment at the day: 1 Leon. 311. 


ff bad Bind 1 

wrt of 39. Whether the verdi agreeable to the iſſue of non ef 

leaded Wi faden. 1 Leon. 322. Dennis v. Sir John 5 Mod. 28 2. Crumwell 

found v. Grungall. | 

m the BY 40. Whether an action of eſcape maintainable upon a ſpe- 

A, that Wi cial verdict found in an action of eſcape. 2 Leon. 84. Ognell 
and v. Pafton. : | 

ou 41. What ſhall be conſtrued the deed of the anceſtor upon 

endant, 


. ſpecial verdit againſt the heir 1 Leon. 152. Diggory v. 
nw, | 


*Of Variances: (P* 364) 


„ What was held no variance between the judgment certi- 
ed and that mentioned in the declaration. 1 Brownl. 68. 

?. What was held no variance upon non eff factum pleaded. 
| Brownlow 57. 
3. Whether there was a material variance between a leaſe 
und by a verdict and that ſet forth in the declaration. Stiles 


ly. Corniſh v. Cowfye. 
LI 2 4. What 
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4: What hath been held variances between the bond and 
declaration, and what not. 2 Cro. 309. Biggins v. Tytherita, 
2 Cro. 261. Dobſon v. Keys. 3 Cro. 418. Downes v. Hathwayt, 
2 Cro. 290. Ellis v. Clarke. 2 Cre. 203. Mathew & af », 
Vaughan. . 

5. Where a variance between the writ and declaration was 
an incurable fault after judgment. Cro. Eliz. 198. Bertinlead 
v. Nuthall. 1 | | 
6. Other caſes concerning variances between the writ and 

declaration. Cro. Eliz, 333. Anneſley v. Stokes. 2 Cro. 190. 
Gregg's caſe. Cro. Eliz. 896. Walter v. Pigott. Gedb. 119. 
Warren's caſe. 

7. In an action of debt for not fetting out tithes upon 2 Ed. 

6. if the plaintiff declares that J. S. was parſon, and let the 
tithes to him for five years, if he ſhould be parſon ſo long, 
and fs long live, and the jury find that he let it for five years 
if he ſhould ſo long live, without the words and ſhould continu 
farſen ; yet that is not any material variance, becauſe the addi- 
tion of theſe words is no more than the law implies, for the 
leaſe determined by his deprivation or reſignation ; and there- 
fore, though there be an addition of theſe words, yet tis not 
any vaiidance in ſubſtance. Trin. 11 Jac. B. R. adjudged. 
Wheeler and Hayden; Mich. 11 Jac. adjudged. 2 Roll's Abr, 
51), 718. pl. 10. Moor 834. S. C. 
8. If a man declares of a leaſe. made by two, whereas one 
had nothing in the lands, and ſo void in law; yet that is a ms 
terial variance. Mich. 10 Jac. B. R. between England and 
Long adjudged. 4 Roll's Abr. 719. 

9. So if a man declares of a leaſe made by baron and ſeme, 
and gives in evidence a leaſe made by the huſband only; this is 
a material variance. Mich. 10 Jac. B. R. adjudged. 2 Roll' 
Abr. 719. pl. 24. Ke 

10. It a man declares of a leaſe made by two, and it appear 
upon evidence that the two leſſors were tenants in common, 
and ſo ſeveral leaſes; this is a material variance. Mich. 10 
Jac. B. R. per curiam; and ſaid to be adjudged. 2 Roll's Abi 
719. pl. 25. * ; : 

11. But otherwiſe is it, if it appears upon evidence that the 
two leſſors were coparceners; for that is a leaſe being made 
* _ both. Mich. 10 Jac. B. R. 2 Roll's Abr. 719. 
r 12. In debt the plaintiff declared on a deed, whereby tn 
deſendant covenanted to pay the plaintiff thirty-five pound 
per hundred for every hundred of wood in ſuch a place, 2 
that he delivered ſo many hundreds and one half, which can 
to one hundred eighty-two pounds ten ſhillings ; the defendit 


L 
demurred, et per cur. there can be no apportionment, . 
emu! 


N 


Ha 


On Actions of Debt. 
demand for the half hundred is demanding more than can be 


due by the contract; and the queſtion was, whether a remittitur 
could be entered for that, * f Ant given for the reſt: 
iu per Holt chief juſtice, where the ſum demanded depends on 
the deed itſelf, and on nothing extrinſieal, as in caſe of debt or 
covenant to twenty pounds, there can be no remittitur; for the 
rariance which is made, is inconſiſtent with the deed upon 
which the duty that is demanded entirely depends; otherwite 
where it may be more or Jeſs by matter extrinſiek, as in debt 
for rent, or in the caſe at bar; in that caſe, if more be de- 
manded than is due, it may be remitted, for the variance is 
not inconſiſtent with the deed ; as the plaintiff js to recover on 
a trial which appears on evidence to be due, ſo on a demurrer 
he is to have judgment for no more than he ought to recover, 
and may remit the reſt. Vide Hob. 178. Dyer 65. Yelv, 66. 


- 


10 Hen, 6. 5. 1 Saund. 296, 286. Salk, 658. [ncledon v. Crips, 


"ot What have been adjudged Variances material, and 
* what not. 


1 Leon. 185. Ofborn v. Kir- | 2 Bulftr. 164. Buſt v. Wade 
ton. worth. 

Hardr. 35. 1 Bulſtr. 184. Harris v. Shor- 

Bulſir. 84. Hanmer v. le 


'y, 

feme, Clive. Cro. Elia. 897. Hild v. Wins 
2 5 love, 

Roll's wn Ke | 


Of Amendments: 


1. Where the day of the releaſe upon the pleadings hath 

ren amended after iſſue joined. 1 Keb. 359. Brooke v. Sharpe. 
. Where a judgment in another term was amended in the 

miſſion of the words „ ſantum te/tatoris habuit. 2 Keb. 810. 
upman v. Gage. | | | 

+ Where an amendment was prayed by aiding a profert ic in 

ms literas teſlamentarias, and denied notwithſtan ing the ſtatute 
17 Car. 2 cap. Young v. Gape. 3 Keb. 138. 

+ Where an amendment allowed in a judgment. 3 Cro, 

+ Healing againſt the Mayor, Sc. of London. 


Where 


eium & dubitum, omitting dampna; yet the court will give d 


(P* 365) 
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Where a Judgment, Imparlance-roll, and other 
Proceedings have been allowed to be amended, 
and where not. | 


I Brownl. 57 Burnell v. Bowes. | 2 Cro. 8 Hilliard v. Nedarr 
Sg: LA as 1.86. Maynay v. Colas, 


00. 3 Cro. 278. Merchant v. R 
75. Elliot v. Golding. | 3 Keb. 117. O rr 
87. Berkett v. Mas.“ bond 


ning. 2 Show. 491. Jennings v. Hau: 


Zelv. 65. 3 | . 

Cro. Eliz.435. Vita v. Vita. W. Jones 199. Bens v. Sales, 

3572. Rogers v. Bird. 30% —— 
8 Scarling v. — 1 Bulftr. 217. Benton v. Ayres | 
2 _ 5 Mod. 148, —— 4 

667. Allen v. Salifbu- 22 Walker v. Slacklee. 

79. . & 2 4 3 l 5 8 | 
Ninthly, Of the Damages and Coſts. a 


1. If damages are inſufficiently aſſeſſed or not aſſeſſed 
where they ought to be, the plaintiff by releaſing the damages, 
ſhall have judgment for' the reſt. 11 2 n 

2. But in an action of debt for not ſetting out as well predial 
ee and damages are given entirely; the plain. 
tiff cannot have any judgment. 1 Brownl. 65. becauſe the 
action would not lie for part. | | 
3. If the plaintiff concludes his replication with petit juli 
mages as incident. 2 Lev. 222, but it is ill upon a ſpecial de- 
murrer. big. 245. | . 

4. An action was brought for fifty pounds recovered in 4 
eourt-baron ; the caſe was, that a feme recovered dower of 3 
copy-hold, according to the cuſtom of the manor, by a * 
in a court-haron ; and for that her huſband died ſeiſed, ſhe 
recovered by a judgment there fifty pounds damages, and d 
clared thereupon; and the court held, notwithſtanding ti 
exception, that a court-baron generally ſhall not *hold plea d 
above forty ſhillings, yet that the damages were well aw 
for as they may hold plea of land, ſo for the damages 2 0 
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25 the demandant is damnified. Cro. Eliz. 426. Shaw v. 
5. a it is proper to take the damages found upon two 
contracts. 1 Brownl. AO. | | 
6. An action was brought upon two bills, and one ap- 
red not to be due, by remiiting the damages for that which 
is not due, the plainuff may take his judgment. 1 Browul. 
68. 


N a 
„ DOR CA? 


Seu more of Cots under the Tit, Judgments againſt Execitors- 


Tenthly, Of the Judgment and Execution. | 


fn treating of Jobo ATS in Dz3T ſhall be conſidered, 
Firſt, As to the Subject Matter upon which the Fudgment i 
given, 

Secondly, Of the Parties to the: Judgment. 

Thirdly, The Form of the Judgment. 

Fourthly, Of the Af f the Court in giving Fudgment. 

Fifthly, Who ſhall give Judgment, and their Power over it 

en given. | | ee, 
fel Sixthly, Of the Time and Manner of giving. Fudgment, 
WN Of the Method to be uſed by the Parties to avoid a 

ment. | 


* Eighthly, QF the Effect a Judgment. 
fe the . | 
fot Firſt, As to che Subject Matter upon which 


Judgment is given. 


age e proper Action for the Thing thereby demanded, f. 
a plain which the Party muſt have a ſufficient Title, and the Preceedings 
ſed, BY , be all regutar ts be @ proper Peundation fer the Court ts givs 
and Judgment. | 

ling d 


1, Where there was a variance in the ſum mentioned in the 
lation from the ſum demanded by the writ; and adjudged 
error in the Judgment. 2 Cro. 311. Lovelace V. Jae. 

| For 
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tFor that the defendant obtulit ſe im placito debiti of the ſum men- 
aioned in the count, had prevented its being a diſcontiny- 
nee. ug 1 5 | 

2. Where a judgment was reverſed for variance from the ori- 
ginal, it being afligned for error. 1 Brownl. 59. Sherh w. 
Harris. 1 Brownl. 96. Harriſon v. Ful ford. * 1 
8. Where a judgment was reverſed, becauſe the money de. 
manded was not yet payable. 2 Saund. 107, 108, 
4. Where a judgment in debt upon a bond was reverſed, 
becauſe the 10% of the original was before the day of pa- 
ment. Moor 598. Williams v. Bentley. 

5. What hath been held a diſcontinuance. 2 Cro. 620. 
Cave v. Polewhgel. ä 
6. What was held a diſcontinuance not aided by the ftatutes 
of jeofails. 2 Cro. 236. Molineux v. Molineux. | 

7. Where the proceſs being diſcontinued by no default i 
the party was held to be aided. 2 Cro. 135. Block v. Snell. 


Other Caſes concerning a Diſcontinuance. 


1 Bahr. 144. Baſepoole v. | 5 Mad. 86. Walun „ 
n Freeman. Smith, 
Zilv. 115. Paſton v. Luſber. | | 


1. Where an infant ſued as executor, and appeared by at- 
torney; and held well aſter a verdict. Cro. Jac. 420, 441. 
Cotten v. Weſtca. | 

2. Where a judgment was reverſed in an actipn of debt on 
a ſlatute merchant acknowledged before the Mayor of Lincali 
Moor 405. Aero v. Hollingbrooł. ; 

3- What hath been adjudged error, and what not in the 
* A v. Thornye. Cundey v. Eagcomb. Moor 696. 

m. 00. 

Where the defendant pleads payment at the day without 
an acquittance to an action brought by a fingle bill; after i 
verdict the defendant ſhall not affign that for error, which ws 
a fault in his plea. Chamberlain v. Nichols. © Moor 692, (9b 
Wikocks v. Hewſon. © 

5. Where the ſeveral ſums in the count did not amount to the 
ſum demanded by the writ, the judgment was reverſed. , 
298. Smith v. Youe, 

6. An action of debt was brought for four hundred pound. 
and a Veri facias iſſued, upon which one hundred pounds „ 
levied and returned; and after a capias ad ſatigfaciendun 7 

out for the whole four hundred pounds; upon which the de 


fenden 


pon! 
ondit! 
II, 
1Come 
ecord 
bs. 
ance 
pon a 


Lutterel 


Iz. | 


den it 


moneo 
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endant was outlawed, and the judgment to have execution 
vas reverſed, becauſe it was returned upon the record by the 
fai facias that one hundred pounds was levied. Moor 598. 

ls v. Denny. . 
= A. brought an action againſt B. as affignee of C. and 
counted that D. deviſed the rectory of Allington for ſixty-fix 
years; which leaſe, by meſne conveyances came to one E. the 
teſtator, who demiſed to C. for twenty years, rendering rent, 
that C. by will demiſed it to one E. for ten of the laſt years of 
the term, and died prev that E. entered, and pranted his 
intereſt to B. the defendant pleaded that E. deviſed the reſidue 
of the term Sibill, and died, the being his wife and executrix, 
who married B. And they brought an action againſt the defen- 
dant, and judgment was given for the plaintiff; and upon a 
writ of error the judgment was reverſed, and the errors aſſigned 
were, chat C. the firſt leſſee deviſed ten of the laſt years to E 
and it was not alledged that the deviſor made any executor, nor 
that the deviſee entered by any ſuch executor's conſent, nor 
that he was poſſeſſed virtuſe legationis prædictæ; but generally 
that he entered after the death of the deviſor. Moor 703. 
Edmunds v. Boſkin. 

8. Where a judgment was reverſed upon a writ of error for 
its being in the disjunctive to do one by pe things. 1 Brownl. 
$615, Taylir v. Hardman. | 

9. Where a writ of error was hrought upon a judgment 
apainſt an adminiſtrator, for that the „ ai, ought to have 
been conditional de Bonis teſtatoris fi abut &c. 1 Brownl. 116. 
Magan v. Sock. | | * 

10. Where a judgment was arreſted in an action of debt 
non a bond, there not being convenient time to perform the 
col, WF ondition. Stiles 11. Williamſon v. Henley. 
11. Where it was adjudged that the court could not give 
\ the W"ment upon a demurrer upon nul tiel record, when the 
6% teord was removed into the Exchequer- chamber. Stiles 124. 
12. Where it was held that a mittimus muſt go out of the 
thout ancery to certify a record pleaded to an action brought 
frer bon a Jatgment in the court of King's Bench. 3 Cro. 297. 
| 28 erell v. Lee. | 
13. Where the judgment was entered nil ca“ iat per breve, 
den it Gughtto have been nil capiat per billam ; and adjudged 
to te oncous. 3 Cro. 561. Raymond v. Budee. 
Moo Where a judgment was reverſed by the ill finding of the 
ry. Cro. Eliz. 133. Fynnimore v. 
ound, WY 15: Where it was held that the incrementum of the court 
ds vw che coſts, thereby making the damages more than the 
Neo. wiff declares for, will not hurt. Oro. Eliz. 544 ei v. 


che de 


ſeudant | . 16. See 


(“ 366) 


error. Limmer v. Every. © bis | 


© 
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716. See concerning a judgment in debt upon a condit 
the defendant's acce 8 heals and Cal a jc 
3 Cro. 560. Tee v. Bu 51 

17. Where the defendant had judgment upon a by-lay, | 
being made in reſtraint of trade. 1 Brownl. 48. War! 
company v. Scape. . 

18. If a corn-rent be reſerved upon a leaſe for years, the 
leſſor may have an action of debt for the corn in arrear, and 
ſhall declare in the detinet; but he ſhall not have the corn, but 
ſo much money as it was worth every ſeparate year. 3 Leon. 
260. Cheney's caſe. | 

19. Where A. makes B. his executor, and B. makes C. a 
infant his executor, and B. dies; and during the minority of 
the infant, adminiſtration is granted to D. — 4 as adminiftrato; 
to B. brings an action of debt upon a bond made to A. this is 


20. Whether the entry of a retraxit againſt one defendant to re 
amounts to a releaſe ſo as to diſcharge 3 Cro. 551. De- Abr, 
nis v. Payne. 2) 

21. Where the plaintiff demands more than is due, and re- vage 
leaſeth that part which is not due, he ſhall have judgment for tefa 
the reſidue. 5 Mod. 214. Thwaytes & Ux v. — plair 

22. It was made a queſtion whether in action of debt the vou 
ee after a demurrer might upon the record releaſe the H.6 

urplus, which appeared not to be due, and entered judgment 2 
for the remainder ; and to prove that he might, the caſe of of f 
Godfrey in 11 Co. 45. was cited, That where a man brings an ſhall 


action for two ſhillings, and it appears that he cannot have an relea 
action for the one at all, the writ ſhall not abate, but he ſhall 30 
ave judgment for that of which the action is well brought ; WW in 


but if it appears that he may have an action for the other in pu 
another form, the entire writ ſhall abate ; but in this caſe the 
plaintiff can have no action for the ſurplus ; there it is good. 6. 3 
1 Saund. 285. 31 
23. Where in debt upon the ſtatute of uſury for two ſeveral It wa 
twenty pounds, the plaintiff declares inſufficiently for one of pleac 
them; the plaintiff, after a verdi& or upon a demurrer, ſhall WW hdg 
recover the twenty pounds for which he hath well declared, and 32 
ſhall be barred for the other. 1 Saund. 286. taufe 
N a in debt upon three bonds, where it appeareth that one te 0 
of three is not forfeited; yet the 3 ſhall have judgment tare 
for the two other bonds. 2 Saund. 286. * 
25. So if debt be brought againſt an executor upon an obli- WI inſu 
gation, and upon a ſimple contract together, and they demur the x 
upon the whole; the plaintiff ſhall recover his debt upon the 1 
obligation, and ſhall be barred for the other. bid, un 


26. If 
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26. If the defendant in an action of debt upon a bond ac- 
Lnowledges the ſealing and delivery, but pleads that he deliver- 
ed it to J. S. to be kept till certain conditions were performed; 
:nd that J. S. delivered it before the conditions were perform- 
ed, and fo concludes that it was not his deed; yet the plain- 
(iff ſhall not have judgment upon the verdict, becauſe it is not 
a iſſue, inaſmuch as he could. not conclude that it was 
not his deed againſt his own acknowledgment before; but the 
plaintiff ſhall have judgment upon the acknowledgment before 
in his plea in bar. 9 H. 6. 37. b. per cur. Vide 6 Hen. 7. 11. 
where this is cited; and it is ſaid that he might relinquiſh the 
ſue, and, if he would, might pray judgment, and ſhall have 
it. 2 Roll's Abr. dar 4. ; 

27. If the defendant in an action of debt upon: a contract 

and a bond, acknowledges the action for the bond, and wages 
his law for the contract, judgment ſhall immediately be given 
to recover the debt upon the bond. 3 H. 6. 37. b. 2 Koll's 
Abr. 103. 4 12. \ 
23. But he ſhall not have judgment for the damages till the 
waver of law be determined, becauſe the defendant may make 
default at the day appointed for waging his law; and fo the 
plaintiff would recover twice upon the ſame original, which 
would be inconvenient. 3. Hen. 6. 37. b. 38 Curia. 18 
H.6. 29. 2 Roll's Abr. ibid. pl. 13. 

29. If the defendant in an action of debt acknowledges part 
of 5 debt, and pleads to iſſue as to the reſidue; the plaintiff 
ſtall have judgment for that which is acknowledged, if he will 
an releaſe the damages. 2 Rolls Abr. 103. pl. 14. 
all 30. If an action of debt be brought againſt two, and one 
bt; xknowledges the action, and the other pleads a releaſe; the 
in _ ſhall not have judgment againſt him that acknow- 

edges the action, till the iſſue be tried as to the other. 7 H. 
od. b. 33. b. 2 Roll's Abr. ibid. pl: 3. 

- 31. Where the defendant pleaded an: inſufficient plea, and 
eral n as found for him, though he confeſſed the debt due by his 
e of peading; yet the court held the plaintiff. ſhould not have 
hall judgment. 1 Brownl. 4. Rawden v. Torton. 
and 32. If it appears to the court that the plaintiff: hath a good 

aule of action, and the declaration be good, though the plea 
I a the replication naught; yet the plaintiff thall 
te judgment. 1 Brownlow 51. 

Iz But judgment ſhall not be given to the plaintiff upon an 
ufficient bar, if the replication be inſufficient ; and ſhews 
de plaintiff to have no title to his action. Hob. 14, 128. 

4 If an action of debt be brought upon a bond to perform 
award, and the defendant pleads no award made; the plain- 
is fhews the award which makes an iſſue, yet he muſt — 
a breac 


(P- 467) that *the receipt and acquittance was confeſſed by the demu- 
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a breach of that award, which though not iſſuable, is ſo my, 
rial a form that as the plaintiff could have no cauſe of action 
without it, he can have no judgment without ſhewing it. Hob Oth 
198, 199. * Saund. 102, 186. 2 Cro, 221. | 

t 


35. e plea of the defendant be entire, and falſified by: 
verdict as to part, the plaintiff ſhall have an entire judgment: ir 
As where if there be three replications, and one of Fo, ſuper- | 
fluous; yet the plaintiff ſhall have judgment upon the wo 
others that are good. 1 Saund. 338. | FY 

36. If an executor obtains a judgment, and afterward; i = 
appears the will was forged; the judgment ſhall be vacated 
_ the cauſe of vacating it ſhall be entered upon the roll, 
1 Ven. 78. 

37. An action of debt was brought for rent referved upon 
a leaſe of copyhold and freehold lands, and the defendant 

leaded in bar that he was evicted out of all the ſaid land 
— &c. and the plaintiff replied. that another perſon was 
ſeiſed of the freehold, and traverſes the ſeiſin, which was al. 
ledged by the defendant in his plea; upon this iſſue being 
joined, and a verdict for the ene it was aſſigned for error, 
that here appeared a title to the plaintiff but for half the ren, 
for it ought to be apportioned; and the plaintiff in his repli- 
cation hath anſwered only as to part; But the court were of 
opinion that the plea being entire, and the part falſified by the 
verdict, the plaintiff ought to have his judgment general 
2 Show. 399, 400. Randal v. Breeſe. | 

38. A writ of error was brought to reverſe a judgment in an 
action of debt upon a bond for the performance of covenant, 
for that after a relicta werificatione the judgment was entere 
quod capiatur, which was held naught; and the judgment te. 
verſed 2 Show. 203. Melhuiſh v. Carneſham. See 8 Rep. 
58. But now by the act of the amendment of the law chis i 
aided, 

39. The ſheriff having returned to a ire facias upon are: 
cognizance that he had levied five hundred 33 and had it 
ready to deliver to the plaintiff upon requeſt ; the plaintiff de. 
manded the money, and for non payment brought an action; 
and as to three hundred pounds the ſheriff pleads nil debel; at 8 
as to two hundred pounds he pleads payment to the er, 
and an acquittance : It was adjudged as to the three hundres 
pounds for the plaintiff, and as to the two hundred pouncs 
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rer. Moor 88. Speake v. Richards. 
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(r:. Elia. 258. Cottinghall v. 


It Griffith & al 

d, 259. Guorney & Us" 

ll v. Cleare. 
565. Mathews caſe. 

On 703. SCroggs v. Sen- 

ant cer. 

nds 782. Forth v. Harri- 


fon. 
820.) Kerchever v. 


1. 804. Mood. 

For 762. Mocdyard v. 
_ Danncck & - 
pl. al.” 

ef 853. Willoughby v. 
de A gerton. 

eral, 879. Skidmore v. 


On ACtions of Debt. 


Other Caſes where Exceptions have been taken 
to Judgments for Faults in the Venue or Venire 


Stiles 2. Knight's caſe. | 
7. Dickinſon v. Preflon, 

Stiles 8. Browne v. Evering. 
20. Cook v. Allen. 
66, | 
107. Wright v. Martm. 
264. Crible v. Orchard. 

2 Cro. 28. Hudſon v. Banks. 
137. Normanvill v. Pope, 


3 
1%0. Normanvile v. Pope. 
= Cunningham — 


315. Willoughby v. Eper-. 
ton. | 


3 Co. 38. Ayleſworth v. Chad. 
"well. 


well. 
2 Keb. 135. Birch v. —— 
440. Aſhburnham v. Bra- 
ham. 
3 Leon. 193. 
4 Leon. 167. 
2 Bulltr. 210. Baker v. Chew. 
34. Stanton v. Barton. 
1 Bulftr. 59. Lord Cavendiſh v. 
Earl of Shrewſbury. 


Winter. 
n f I Brower, 2% Bawker v. I}fed. 
ants, 
tered 78. Milton v. Percie. 
t re 100. Oliver v. Col- 
Rep Collins. 
his 1s Brian). 165. Browning v. 
Strelly. 
a e.. 23. 
jad it 


Y who lued, 


46. Morley v. Larpham. 


*condly, Of the Parties to the Judgment. 


If an action of debt is bronght by five executors, where- 
_ ae fummoned and ſevered, becauſe they would not 
E and aſterwards the other three proſecute the action upon a 
BY the defendant pleads no eft factum, and it is tound 
unſt him; the judgment may be given for the two executors 

without naming the other two who were ſum- 


moned 
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moned and ſevered; for though they continue exec : 
withſtanding the ſummons — yet they 3 
court by the ſeverance. Mich. 11 Car. B. R. between Aprice 
and Parkehurſt adjudged in à writ of error upon a judgment int} 
common pleas, and the judgment affirmed nceordingly, entered 
of Hill. 10 Car. Roll 716. and when the judgment was a. 
firmed, the certificate of two of the prothonotaries of the con. 
mon pleas was read; that it was the practice in the common 
pleas to give judgment in the manner this was given. 2 Roll's 
Abr. ox pl. 3. 3 Cro. 400. the ſame caſe; * 

2. If a verdict be found for the defendant, though the de. 
fendant will not pray judgment, yet judgment ſhall be given 
for the defendant at the inſtance of the plaintiff; becauſe he 
may have his attaint againſt the jury. Dyer 3. Eliz. 194. ſed. 
34. 2 Roll's Abr. 97. letter A. pl. 2, 


_ Thirdly, Of the form of the Judgment. 


A Judgment in debt is thus: (a) Ideo Conſideratum eſt quod 
prediftus A. (b) Recuperet verſus prefatum C. debitumſuum 
predictum necnon quadraginta ſolidos pro (e) Dampnis ſuis 
que ſuſtinuit tam occafione detentionis debiti illius quam 
pro miſis et cuſtagiis ſuis (d) per ipſum circa ſectam ſuam in 
hac parte appoſitos eidem A. per Curiam dicti Domini Regis 
nune hie (e) ex Aſſenſu ſuo adjudicatos (f) Et prædictus C 
in miſerieordia. 


in the 


1. There is this difference between the form made uſe of | 
the common pleas and that in the King's bench, which is a 
above, that the plaintiff do recover againft the defendant h 
debt, and alſo (ſo much) pro dampnis ſuis gue ſuſtinuit ia 
occaſione detentionis deb'i illius quam pro miſis & cuſtagiis, ©* 
whereas in the common pleas they adjudge thus: Iden cenſiln 


tum eftl qu prædictus A. recuperet verſus ęræfatum C. debts 6.1 
fuum prædictum & (ſo much) pro dampnis fs que ſuſtimut ces dom 


frone detentionis debit: illius. 6 Mod. 236. | 
2. And agreeable to this form of the common pleas, there 

a caſe in Cro. Jac. 420. Aſhmore v. Ripley, where the judg 
ment was Quad recuperet debitum prædictum, and (ſo much) 
dampnis ſuis eccafione, &c. and no mention made of M 
Cullagiis; and it was adjudged to be good without it, for 420 
includes both. ? 60% It 
a, 10 
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(a) Ideo Confideratum eſt. 


4 The forms of the judgments of the courts of law have 
or many hundred years been invariably preſerved, through the 
teadineſs of the judges of the reſpective courts; and by the 
words (4) ideo confideratum is meant, that the court gives judg- 
ment upon mature and deliberate conſideration ; and ſo tena- 
cious were they of that particular form, that. where the entry 
of the judgment => ideo ad — querentis — of 
adjudicatum & aſſeſſum per curiam uerens recuperet, they ad- 
— it — ſaid that the Judgment is the act of the 
court, and the ſhorter the better; and if they were not confined 
to ſome form, there would never be an end of new and ſenſe- 
leſs words ; whereby it would in the end become neceſſary to 
have one judgment to expound another: ſo in the caſe reported 
in Latch 76. conceſſum for con ſideratum; and in the ſame book 
$3. the ſame point was adjudged error, and the judgment re- 
rerſed, and a multitude of caſes there are in the books as to 
that point; but there have been, and ſtill are, ſo many advo- 
cues for ignorance and confuſion, that the forms of law pro- 
ceedings, which ought to be certain and uniform, are at preſent 
ey uncertain, and will hereafter be unknown; and tis much 
to be feared ; if our laws, pure and unſullied in themſelves, 
receive many more changes, our properties will be as precatious 
in the hands of the moſt ſkilful lawyer, as our lives are in the 
hands of the phyſician. 

4 The ſtatute of 16 & 14 Car. 2. c. 8. hath provided, that 
1 judgment ſhall be arreſted after a verdict, for the words 
niſum for con ſideratum. | 

5 And by the ſtatute of 4 & 5-Queen Anne of the amend- 
nent of the law, this fault and others that were aided after a 
wid, are aided in judgments by default. 


*(b)-Recuperet. (P 268) 


This word recuperet muſt be tranſlated do recover, for a 
Agment being the act of the court, it is a recovery (eo in ſlanti) 
uu the court pronounce it; agreeable to which it is ſaid by 
le lt lord chief juſtice Hal, upon an objection having been 
Th to the word mereretur in a Quantum meruit, that in all our 
"ments the entry is Quad recupere!, which is a ſubjunct, and 
it is a preſent act, and not a ſuture one; for it would B 
1 


I 
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ill to make it future; and (ſays he) it muſt be tranſlated that 
he do recover, in the preſent tenſe. Clerke v. Teudall, Farſy 
106. 


(c) Pro dampnis ſuis. 


7. Upon a judgment in debt by default or confeſſion, the 
court doth award ſo much for the damages, by reaſon of detain- 
ing the debt, as well as for the coſts of ſuit ; and that being by 
the parties conſent, which is always entered upon . it 
concluded the defendant; but if the plaintiff will not conſent 
to it, then he may have a writ of inquiry of damages occaſfon- 
detentionis debiti illius. 2 Saund. 107. Vide 1 SH. 443. Latch 
113. Yelv. 152. 1 Brownl. 214, 215. 3 Leon, 213. Dyer 
105. Cro. Jac. 415. 1 Roll's Abr. 571« 


(d) Per ipſum circa ſectam ſuam in hac parte appoſitos. 


8. Rell chief juſtice, in the caſe of Crible and Orchard, re- 
ported in Stiles 164. where the jury in aſſeſſing the damages 
Jaid pro miſis & cuſtagiis, but did not ſay circa ſectam expendi 
and ſq it cannot appear for what the coſts and damages ere 
aſſeſſed ; and held it ill; and (further ſays he) tis true, that 
the judgment is right entered; but there is no verdict to warratt 
ſuch judgment ; and therefore it cannot be good. 


(e) Et aſſenſu ſuo. 


9. The reaſon of the uſe of theſe words ſufficiently appens 
above; and in Cro. Jac. 465. pl. 3. where the judgment 3 
ideo conſt ieratum ęſt quod recuperet 4 s. pro miſis & cuſagii 
omitting the words ex aſſenſu ſuo per curiam et adſudical, 
was reverſed for that omiſſion. 


(f) Et prædictus C. in miſericordia, H. 


10. This word e ſignifies that che court have gi 
judgment againſt the defendant, that the plaintiff recover 
debt cr damages; but the court having done with the ſuit, at 
finiſhed their judicial authority, "at, entitled to comps 


ſion; and BraQton givgs us a deſcription of this, to oy 
re 
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ſon why the defendant ought to be thus left by the court en- 
titled to compaſſion ; that is, not to be impriſoned, but only to 
be amerced, Bracton 106. b. | 

But theſe amercements were entirely at the diſcretion of the 
lords, ſtewards and judges of the courts-baron and courts-leet, 
the legiſlature finding that people were amerced ſometimes un- 
N therefore the ſtatute of 9 Hen. 3. c. 14. provided, 
That 0 freeman ſhould be amerced but according to the greatneſs of 
the offence, and that by his peers; and by that flatute another's villain 
ſhould * amerced, ſaving his wainage, if he falls into our mercy, 
ays the flatute. | 
* it appears by Hieta, Lib. 2. c. 66. that when any lord or 
ſteward did amerce a party without any compaſſion, and not 
according to the nature of his offence, the party was entitled to 
a writ of moderate miſericordia, which commanded that they 
ſhould not amerce the defendant contrary ta the tenor of magna 
ckartz; but I ſubmit it, whether the concluſion of the judg- 
ment had not better be that the defendant be amerced ; or if any 
perſon ſhould be fond of the word mercy, becauſe the conclu- 
ſion of the judgment is with the word mi/ericordia, then the. 
concluſion of the entry may be; and be the defendant in the mercy 
of cur ſovereign lord the King; and this form of the entry of a 


ages judgment by m//ericordia, is in contradiſtinction to a judgment 
d that was to be entered by capiatur: For in actions of debt, 
* account, actions upon the caſe, and ſeveral other actions for 
uU 


vrongs that were not directly in breach of the King's peace, 
arrant or againſt any poſitive ſtatute law, the judgment was, that 
the plaintiff ſhould recover his debt or demand, or for that the 
delendant had not accounted, or whatever elſe was the judg- 
ment of the court, he was to make ſatisfaction; and there they 
left him entitled to mercy, i. e. only to be amerced. | 
But in actions of treſpaſs, aſſault, and impriſonment, in 
ations of deceit, and upon penal ſtatutes, or for offences 
aainſt ſtatute-laws, the court gave a more ſevere judgment; 
tat is, that, beſides making ſatisfaction to the aint he 
ould be taken and impriſoned till he paid the King a fine for 
his offence ; and ſo where a man pleaded that a deed declared 
upon, or that came out otherwiſe on the pleadings, was not his 
wal; chere if it was found to be his deed, the judgment did 
not entitle him to mercy; but the judgment was quod capiatur, 
, . s — ſhould be taken for the King's fine, eh. impriſoned 
il he paid it. 
And where a mi/ericordia was entered by the plaintiff, inſtead 
a capiatur, though it was for the benefit of the defendant, 
en was error; But by the ſtatute 4 & 5 V. M. cap. 12. 
as fine is taken away, and the judgments are entered in mi/c- 
rad, as in other actions; but becauſe the ſtatute of W. & 
'0L, II. m M. mentions 
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M. mentions only treſpaſs, r aſſault and falſe impri- 
fon ment, yet a capiatur ſhould have been entered upon a ncn «ff 
faftum pleaded, and found for the plaintiff, after this act of 
parliament ; becauſe that is caſus omiſſus out of the act. 

But by the ſtatute of the amendment of che law of 4 & 5 
Annz, cap. 16. which cures all faults in judgments by default, 
as well as if they had been by verdict, except the want of an 
original or warrants of attorney, a capiatur entered inſtead of 
a ee and ſo vice verſa is not error, becauſe by 16 & 
17 Car. c. 8. thoſe faults are cured after a verdict. 


} 

Fourthly, Who ſhall give Judgment, what Jud. . 
ment 1s to be given, and the Power of the Court 1 
over their Judgment. - 

1. If judgment given for the defendant on a fpeeial verdict wt 
de 3 in the exchequer-chamber, that court ſhall give the " 
new judgment; but otherwiſe upon a demurrer, becauſe the " 
eourt of exchequer cannot award a writ of inquiry of damages, wi 
Salk. 403. | by 
2. Where in ejectment a judgment was given for the defen- 5 
dant in the King's bench, and the houſe of lords reverſed that 
judgment, though it was pretended that the lords could not ay 
give the new judgment, becauſe they have only the tranſcript = 
of the record before them: yet per Holt chief juſtice, the In 
houſe of lords have in judgment of law the very record before abe 
them; for the writ of error ſays rec:rdum & proceſſum, and not wy: 
tranſcriptum ; and he faid further, that where a judgment given BY 
for the plaintiff is reverſed, the defendant is in ſtalu quo, and 9 
no new judgment need be given; but here where the fit, = 
judgment piven for the defendant is reverſed, a new judgment As 
muſt be given to put the plaintiff in poſſeſſion of what he de. "= 
mands ; and the court agreed they could not enter a new 5 
judgment for the plaintiff, becauſe when they have once given _ 
judgment upon the original, they have executed their authority; On 
and therefore upon application to the lords they entcred the 3 
new judgment. Salk. 403. Phillips v. Berry. aw 


* 
3 
5 ag 369) further moved, and the court is then divided, there needs 19 tel 


If a rule be granted to ſtay a judgment till the court bt 1 


further rule for judgment; but if it be upon an argument, 0 


; „ I. 9. 

a curia adviſare vuli, and the court be divided, there can be er n 

judgment. 6 Mod, 202. but upon a motion in arreſt ot judg· 5 
men l 


Wit 0 
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ment where the court is divided, the plaintiff muſt have his 
iudoment. 

f 2 If a writ of error be brought in the King's bench upon a 
judgment in the court of common pleas to abate the writ, and 
the judgment 1s reverſed ; the court of wy s bench ſhall pro- 
ceed upon the original writ; and give ſuch judgment as the 
court of common pleas ought ro have done, if the writ had 
not been abated. 2 Saund: 256. 

5. So if a writ of error be brought to reverſę a judgment 
given in Ireland or Wales, in the court of King's bench; this 
court ſhall give ſuch judgment, as the courts there ought to 
have done. 2 Saund. 257. 

6. If an action of debt be brought upon a contract, and the 
defendant after an imparlance pleads an outlawry in bar; and 
upon nul tiel record, and a day given to bring in the record; 
the party fails, a peremptory judgment ſhall be given. 3 Cro. 

66 


7. But if at the time of pleading the plaintiff was outlawed, 
and before the day of bringing in the record it be reverſed, the 
court ſhall only give a judgment that the party ſhall anſwer 
over. Yelv. 36. But if the plaintiff prays a re/pondeas ouſter; 
where he might have had a peremptory judgment, a re/pondeas 
cuſter may be entered; and it is no error. Cro. Car. 566. Daw- 
ſon v. Lee. Cro. Jae. 484. | 


_ 8. A writ of error was brought upon a judgment in the 
22 court of Windſor, for chat the judgment was ſed yuod ipſe fit 


= in miſericordia, whereas it ought to have been % & plegii ſui 
* fint in miſericordia; and then it was nil capiat per narrationem, 
whereas it ought to have been nil caprat per guerelam; judgment 
was reverſed : but per Holt we muſt give a new judgment, 
which they ought to have given. 1 Show. 400. 

9. If a judgment in an inferior court be tor the plaintiff, 
and upon a writ of error in the King's bench, and judgment 


__ lsreverſed; yet if the record will warrant it, the court ought to 
E 1c. ea new judgment for the plaintiff; but if the judgment be 
| ne BY gecus, and againſt the plaintiff upon the merits of the 

given cauſe, that judgment ought to be reverſed, and a new judg- 


nent given for the defendant in error: if an erroneous judg- 
ment be given for the defendant; and 'tis reverſed, and = 
merits appear for the plaintiff, he ſhall have judgment; if the 
merits appear for the defendant, he ſhall have a new judgment: 
bins in the exchequer, for they are to reform, as well as to 
rarels and affirm. Salk. 401. 6 Mod. z. 
10. Where an action is brought upon a bond, and the plain- 
1 demurs to the defendant's plea in bar, and the defendant 
ws judgment upon that demurrer; if that judgment upon a 
Vitot error is reverſed (though doubted) yet at laſt reſolved 
M m 2 | that 
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that the plaintiff ſhall have judgment to recover his debt an 
damages. 1 Leon. 33. Taylor v. Moore. 

11. The King's bench cannot reverſe, although it be in the 
ſame term, without a writ of error; but this is where error lies 
in the ſame cauſe in the ſame court, as upon an outlawry; but 
if no error lies in the ſame court but in parliament, then the 
King's bench may reverſe the judgment without writ of error 
being the ſame term. Poph. 181. 

12. If the, defendant moves in arreſt of judgment, upon 
which judgment is ſtaid ſeveral terms; and then the plaintiff 
dies, the court may give judgment nunc pro tunc, i. e. as of the 
firſt term, wherein the plaintiff was alive. 1 Sid. 462. 

13. The court may amend their / judgments of the ſame term, 
becauſe the term (to ſome . is conſidered in law as but 
one day, 3: Lev. 430. ES 

14. But note, to ſome, purpoſes the whole term is not con- 
ſidered as one day in law, as if a judgment be figned after 
trinity-term, and a ca. ſa. be iſſued out; teſted the firſt day of 
rrinity-term ; if the party enters the continuances from the de- 
claration to the judgment, the ca. /a. thus iſſued will be wrong 
to ground a te/ſtatum ca. ſa. but if he enters no continuances, 
then the judgment in conſtruction of law relates to the firſt day 
of the term wherein it was given; it will be good, and is well 


a 
iſſued. Mod. Caſes in law and equity 189, 190. f 
te 

. 5 , X h 4 to 
Fifthly, Of the Time and Manner of ſigning the * 
| Judgment. H 

1. The party againſt whom the verdict is given, is by law to : 
have four days excluſive of the day in bank, i. e. the day on 


which the di/tringas or habeas corpora, if upon a verdict, or the 
writ of inquiry, if upon a judgment by — is returnable, 
to move in arreſt of judgment; and therefore if a judgment 
final be ſigned before Ne four days be expired, it will de A} 
irregular, and the court on a motion will ſet it aſide. Salk. 

Ol. 
2. But theſe four days are not to be conſidered always 252 
time for the party to move in arreſt of judgment, as where the 
diſtringas, habeas corpora, or writ of inquiry, is returnable !v 
late within term, that there are not four days wherein to mode 
in arreſt of judgment; or if on the laſt day of the term, when 
there is only tnat day to move for that purpoſe, yet the pa 
ſhall have the four days excluſive notwithſtanding ; for wy 


21e 


" 4 
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the four days he may bring a writ of error, and it is conſtrued 
to be given him for that purpoſe, as well as the other. 1 Salk. 
30). 5 Mod. 205. Mod. Caſes in law and equity 237. 1 
Salk. 77- 

z 90 that though the plaintiff does not execute his execu- 
tion till aſter the four days; yet if he ſigns the judgment it 
will be irregular, and be ſet aſide. Ibid. 3 Salk. 215. 6 
Mod. 241. 

4. A judgment may be given after the plaintiff's death, if 
it be within two terms after the verdict. Salk. got. 

5. A judgment cannot be entered up, on a warrant of attor- 
ney after a year, without the leave of the court. 6 Mod. 212. 
But for the neceffity of the caſe a judge will grant ſuch leave 
in the vacation upon a proper affidavit. 

6. In the King's bench the party is obliged to enter a four 
days rule for judgment; and it is ſaid in Lill. New Pract. 
Regiſt. 120. Letter C. 23 & 24 Car. B. R. that the defendant 
hath all the term wherein a verdict is given to move in arreſt of 
judgment, if the plaintiff has not entered this four days rule, 
and ſigned judgment; and in the fame book 121. Letter A. 
that one may move in arreſt of judgment given upon a nil dicit. 
at any time during the ſame term wherein judgment is given ; 
T for that there it is {aid the defendant is more to be favoured in 
ell a judgment given againſt him upon a verdict; becauſe in the 

former caſe he makes no defence, but in the latter caſe it is in- 
tended he had made a full defence. ; bo 
7. The having a rule for judgment gives the party no power 
to enter up the judgment in another term, as of the term in 
the which the rule was granted; but ſuch judgment was ſet aſide. 
Hedges and Tempter 13. 
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*Sixthly, Of the Method to be uſed by the (ps 450) 
Party, to avoid or ſet aſide a Judgment. 


A Judgment is to be vacated and rendered ineffectual theſe - 
three following ways : | 


£ 25 2 

Me % Firſt, By arreſting the judgment on a motion to the court. 

e 4 — Setting it afide for irregularity, or tv have the merits 
is when ö 


Thirdly, Rever ſing it by a writ of error. 


e paſt] 
. with 
e 


Firſt, 
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Firſt, Of Motions in Arreſt of Judgment. 


1. Arreſt of judgment is ſaid to be either for matter intrinfick 

i. e. ſuch as appears by the record itſelf which will render the 
judgment erroneous or reverſible; or extrinſick, i. e. ſome 
foreign matter ſuggefled to the court, which proves the wit 
abated; for it is not enough chat it proves the writ abateable 
only: and the old courſe of taking advantage in arreſt of 
judgment was thus; the party after a general verdict having a 
day in court, did aſſign his exceptions in arreſt of judgment by 
way of plea; and it was called pleading in arreft of judgment. 
1 Salk. 7. 6 Mod. 143. 

2. Which motion in arreſt of judgment cannot be made till 
the poſſea is brought into court; and as b e in the King's 
bench is delivered over by the judge's marſhal, at the time of 
the trial to the attorney, 10 the party, there muſt be a motion 
for the attorney to bring it into court; but in the common pleas 
the aſſociate keeps it till the four days in court are expired for 
moving in arreſt of judgment; ſo that upon notice given to 
him he will attend the court with the pgſea, for which you pay 
him fix ſhillings and eight-pence. 6 Mod. 24. Wood v. Shep- 
herd. Mich. 10 Annz. | | | 

3. And note, there cannot be a motion for a new trial after 
a motion in arreſt of judgment ; though-there may be a motion 
in arreſt of judgment, after a motion = new trial has been 


denied, Salk. 647. 21 251 


Secondly, Of ſetting aſide a Judgment for 
750 Irregularity. 


1. In eicher court of King's bench or common pleas, if the 
plaintiff's attorney ſigns judgment before the rules for pleading 
are out, the court will ſet afide the judgment if the detendants 
attorney applies before the writ of inquiry is executed, but not 
aſter; but if it be in debt, where the party had no opportunity 
to apply to the court before, the court will ſet aſide the judg- 
ment ſigned before the rules were out, or for other irregularities 
even =_ execution executed, and order reſtitution : But note, 


the court will not ſet afide a final judgment in caſe, treſpaſs, - 
| or 


an 
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for irregularity as to the time to plead, or in the ſervice of the 
proceſs, when the party has neglected to apply to the court 
after the interlocutory judgment, and before he has put the 
plaintiff to the trouble and expence of executing his writ of 
inquiry. 

f U n payment of coſts e will be ſet aſide, „ * 
regularly obtained, if the plaintiff has not loſt a trial. Sa 

2. 
T And if he has, the court will do it in ſome caſes, giving 
a judgment in debt to ſtand as a ſecurity, and upon payment o 
colts, Mod. Caſes in law and equity 289. and that is the con- 
ſtant practice. | 

4. But a judgment by default is not to he impeached where 
the defeudant made a defence upon the writ of inquiry. Mod. 
Cafes in law and equity 289. Paterſon v. Dyer. 

5. And 'tis ſaid the court of _—_ bench will not refer a 
judgment to be examined by the maſter for irregularity after a 
yric of error is brought. Paſch. 4 Annz, 1 Salk. 402. 


Thirdly, Of ayoiding Judgments by a Writ of 


Error. 


It is proper here to ſpeak ſomewhat of writs of error; but as 
Mr. Danvers hath already abridged the caſes under that head ; 
and as there is a treatiſe already called the Law of Errors, 
n therefore what has been adjudged error, aud what not, and of 
n other incidents relating thereto, are here omitted; I ſhall there- 
fore content myſelf with ſhewing the ſeveral forts of writs of 
error, and the practice of the courts relating to writs of error, 
Thich is here divided under the following heads: 


Firſt, Of the ſeveral kinds of Writs of Errer, and ſome few ne- 
cſſary matters incident to the writs themſelves. | 

decondly, Nhe may bring a writ of error. © 

Thirdly, Of the manner of ſuing it out, and what the party ſo 
ſuing it out is to do thereon. 

Fouthly, What the party, who after a writ of error ht is 
called the defendant in errer, is 10 do to maintain and ſupport, 
and what the plaintiff in error is to do to reverſe the judg- 


ment, 


© «brig is to be don: afler the judgment is reverſed or 
" A 

firtly, gers the parties are entitjed to eg 

Firſt 
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Firſt, Of the ſeveral Kinds of Writs of Error, 


and of ſome Matters incident to the Writs 
themſelves. 


There are Four Kinds of Writs of Error on J udpments. 


1. The fiſt and higheſt writ of error is a writ of error in 
rhament, which lies upon a ſuit in the court of King's bench 
= original, or where the King is a party; and by 31 Eli. cap. 
1. where a writ of error is brought 1n the King's bench upon a 
Judgment in the common pleas, and the judgment is reverſed 
or affirmed, the party agrieved may have a writ of error return- 
able in parliament. . | 1 
And here it is proper to obſerve what the late lord chief n 
juſtice Holt ſaid in the caſe of the King and Queen and 
| Knollys, Trin. 6 W. & M. B. R. The Houſe of Lords (fays 
| he) has no juriſdiction over an original cauſe mixed with mat- 
ter of fact, becauſe firſt, That ſupream court is the dernier 
| reſort ; beſides, that for the moſt part original cauſes are mixed 
with matter of ta, and it is below the dignity of ſo ſupream 
| a judicature to try a matter of fact; 'tis for this reaſon error 
| in fact in the court of King's bench muſt of neceſſity be fe. BW N 
dreſſed before the judges of that court. Secondly, If the 4 

| arliament ſhould . of original cauſes, che ſub- 
| ect would loſe his appeal ſo much indulged by the common 
| aw in all caſes. Caules come not thither till they have tried 
| all other judicatures; for this reaſon within theſe four years 


ut the 
(adds he) judgment was given againſt the Earl of Macclesfield * 
in the exchequer, and he brought error in the Houſe of Lords; ＋ 
and the queſtion was whether by 31 El. c. 3. the excheque, ec, 
chamber ſhould not interpoſe; and the writ Was abated, and en 
it was held that the exchequer ſhould interpoſe. 2 Salk. ame 


511. . 
(P* 351) 2. The Second writ of error is on judgments obtained in 

the Common Pleas ; and there the writ of error is brougit, 

returnable in the King's Bench. : 
1 | 3. The Third is upon erroneous judgments given in the 
Court of King's Bench, which before the ſtatute of 27 Eli. 
e. 8. were reverſable only in Parliament; but by that ſtatute 0 
a writ of error lies out of Chancery upon all 88 gives d, 
in the King's Bench, when the fuit is by bill (except "WW 
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King is a party to the ſuit) returnable in the Exchequer- 
Chamber, before the Judges in the Common Pleas and Barons 
of the Exchequer, who are to examine the errors, aud reverſe 
or affirm the judgments other than for errors concerning the 
juriſdit10n of the court, or want of form of writs, pleadings, 
kc. and after the errors are examined, and the judgment affirm- 
« orreverſed, the record is remitted back to the King's Bench 
to proceed and award execution. | | | 

4. So that if the ſuit is by original writ, or upon a gui tam, 
kc. where the King is a party, a writ of error lies only to the 
Paliament. | | ; F 

This ſtatute reciting, © That erroneous judgments given in 
© the Court of King's Bench had uſed only to be reformed in 
« Parliament ; enacted, that where a 2 ſhall hereafter 
be given in the King's Bench in actions of Debt, Detinue, 
„Covenant, Account, Caſe, Ejectment or Treſpaſs firſt com- 
* menced there, other than ſuch where the Queen ſhall be a 
« party, the plaintiff or defendant againſt whom ſuch judg- 
# ments ſhall be given, may at his election ſue out a writ of 
* «ror directed (as above) and the perſons there authorized to 
firm or reverſe the judgment other than for errors, &c. and 
the record to be remitted into the Court of King's Bench 
{1 execution to be made there.” 
Upon which ftatute the ſeveral reſolutions following have 
een given; That this act extends only to ſuch caſes wherein 
ere was no other remedy than in Parliament, and not to 
mors in fact; for thoſe might before have been examined in 
be King's Bench. 2 Lev. 38. Hopkins and others againſt 


rn \rigeleſworth, 1 Ven. 207, 208. S. C. Cro. Jac. 5. ſo adjud- 
10 ed in the King's Bench, contrary to the opinios of the judges 
py 1 t the Exchequer Chamber, who had reverſed the judgment; 


ut the court of King's Bench would not grant reſtitution upon 
is jvdpment to the defendant, who was put out by the firſt 
ment, Vide Cro. Eliz. 731. Price's caſe, Hob. 5. 3 Cro. 
%. W. Jones 413. 411. By theſe latter reſolutions it ſeems 
Court of Exchequer, may by virtue of this ſtatute reverſe 
ments for errors in fact; but how it ſhall be tried by a 
keord of 1 prius out of the Court of Exchequer, or out of 
de court where the action was firſt brought, ſee the above 
ples in Cro. Car. and W. Jones. 

5 It hath been reſolved that this writ of error doth not lie 
a action of Replevin, it being caſus omiſſus out of the 
. 2 Koll's Rep. 438. 

f And that it lies not on a /cire facias againſt bail. Velv. 
„ Coo. Jac. 171, Lancaſter and Leyleigh, Cro. Car. 300. 
Jores 323. But in Cro. Eliz. 730. Cockeyn & al' v. Haw- 
* It was held by all the judges and barons, except Periam 


and 
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. F irſt, Of the ſeveral Kinds of Writs of Error, 
and of ſome Matters incident to the Writs 
themſelves. | 


There are Four Kinds of Writs of Error on J udgments. 


1. The fiſt and higheſt writ of error is a writ of error in 
rr t, which lies upon a ſuit in the court of King's bench 
y original, or where the King is a party; and by 31 Füs. cap. 
1. where a writ of error is brought in the King's bench upon a 
judgment in the common pleas, and the judgment is reverſed 
or affirmed, the party agrieved may have a writ of error return- 
able in parliament. DE ane OE ns add 
And here it is proper to obſerve what the late lord chief 
juſtice Holt ſaid in the caſe of the King and Queen and 
Knollys, Trin. 6 W. & M. B. R. The Houſe of Lords (ſays 
he) has no juriſdiction over an original cauſe mixed with mat- 
ter of fact, becauſe firſt, That ſupream court is the gernin 
reſort ; beſides, that for the moſt part original cauſes are mixed 
with matter of ta, and it is below the dignity of ſo ſupream 
a judicature to try a matter of fact; 'tis for this reaſon er: 
in fact in the court of King's bench muſt of neceſſity be te- 
dreſſed before the judges of that court. Secondly, If the 
arliament ſhould e ee of original cauſes, the ſub- 
ect would loſe his appeal ſo much ;nJuloed by the common 
aw in all caſes. Cauſes come not thither till they have tried 


all other judicatures ; for this reaſ»n within theſe four years Wi. the 
(adds he) judgment was given againſt the Earl of Macclesfield Jug 
in the exchequer, and he brought error in the Houſe of Lords; Wi >" 
and the queſtion was whether by 31 El. c. 3. the exchequer- * 
chamber ſhould not interpoſe; and the writ Was abated, ad, 
it was held that the exchequer ſhould interpoſe. 2 Sal 4 
511. 

(P* 351) 2. The Second writ of error is on judgments obtained i ag 
the Common Pleas ; and there the writ of error is broup!t _ 
returnable in the King's Bench. : th 
3. The Third is upon erroneous judgments given in d # * 
Court of King's Bench, which before the ſtatute of 27 El 4 0 
c. 8. were reverſable only in Parliament; but by that ſtatu D 


a writ of error lies out of Chancery upon all judgments giv 
in the King's Bench, when the ſuit is by bi (except th 
„ | it 
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king is a party to the ſuit) returnable in the Exche ; 
Gender, before the Judges in the Common Pleas and 2 
of the Exchequer, who are to examine the errors, and reverſe 
or affirm the judgments other than for errors concerning the 
[juriſdiction of the court, or want of form of writs, nas Thus 
kc. and after the errors are examined, and the judgment affirm- 
ed or reverſed, the record is remitted back to the King's Bench 
to proceed and award execution, | 

4. So that if the ſuit is by original writ, or upon a qui tam 
&. where the King is a party, a writ of error lies only toitha 
Paliament. | 

This ſtatute reciting, © That erroneous judgments given in 


a ' the Court of King's Bench had uſed only to be reformed in 
' Parliament 3 ena ed, that where a judgment ſhall hereafter 
p. be given in the King's Bench in hos of Debt, Detinue, 


F 
ed 


1 


* Covenant, Account, Caſe, Ejectment or Treſpaſs firſt com- 
menced there, other than ſuch where the Queen ſhall be a 
* party, the plaintiff or defendant againſt whom ſuch judg- 
ments ſhall be given, may at his election ſue out a writ of 
error directed (as above) and the perſons there authorized to 
affirm or reverſe the judgment other than for errors, &c. and 
the record to be remitted into the Court of King's Bench 
fr execution to be made there.“ 
Upon which ftatute the ſeveral reſolutions following have 
en given; That this act extends only to ſuch caſes wherein 
ere was no other remedy than in Parliament, and not to 
ors in fact; for thoſe might before have been examined in 
King's Bench. 2 Lev. 38. Hopkins and others againſt 
'ggleſworth, 1 Ven. 207, 208. S. C. Cro. Jac. 5. fo adjud- 
din the King's Bench, contrary to the opiniot# of the judges 
the Exchequer Chamber, who had reverſed the judgment; 
I the court of King's Bench would not grant reſtitution upon 


ef 

and 

{ays 
mat- 
nier 
ixel 
ream 
error 
Ye le- 
{ the 
ſub- 
mmon 
e tried 


Je idem ke ok 

lesfield jydgment to the detendant, who was put out by the fir 
Lords; OX Vide Cro. Eliz. 731. Price's eaſe Hob. 5. 3 — 
hequer- A Jones 413. 411. By theſe latter reſolutions it ſeems 
ce urt of Exchequer, may by virtue of this ſtatute reverſe 
1 Salk events for errors in fact; but how it ſhall be tried by a 


4 uf _ out — the Court of Exchequer, or out of 
where the acti 

N — W. Jorg firſt brought, ſee the above 
It hath been reſolved that this writ of error doth not lie 


ined it 
brougit 


in h action of Replevin, it being caſas omiſſus 01 
4 fl n Rep. 438. 5 fu if it of the 
ir lum * that it lies not on a /cire facias againſt bail. Yelv. 
nts pi a2 Jac. 171, Lancaſter and Leyleigh, Cro. Car. 300. 
eeept | 525. But in Cro. Eliz. 730. Cockeyn & al' v. Haw- 
Fi vas held by all the judges and barons, except Periam 


and 
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and Glanvill, that a writ of error lies for the bail upon a judp. 
ment on a /cire facias ; for this ſuit againſt chem is ic 
ſtatute of 27 Eliz. and is in che nature of an action of debt jn 
Cro. Car. 286. in the caſe of Nevil v. South & al' it ww 
doubted whether it would lie upon a judgment in a fire faciy 
by an executor to have execution of debt recovered by the id. 
tator, and whether this /cire facias being grounded upon an 
action of debt, be not within the equity of the ſtatute: $0 in 
Cro. Car. 464. Bramſton Chief Juſtice, Jones and Berkley 
doubted : Crook held that he might. i Mod. 9g. Hales hel 


land 
pot 0 
he ai 
ad ü 
nade. 
4. 
II. 
atute 
um! 
0 i 


that he might; becauſe it is in effect a piece of one of the ug 
actions mentioned in the ſtatute. Vide Cro. Jac. 384. Cr, deren 
Car. 142. Hob. 72. 1 Med. 297. ; mor | 

7. It lies not in an action ot reſcue, that action not being bove 
mentioned in the ſtatute. Moor 694. Cro. Jac. 171. nor in a pon 


Raviſhment of Ward. 1 Roll. Rep. 134. nor upon any Juds- 
ment affirmed upon a writ of error in the King's Bench, z 
Bulftr. 162. nor upon a judgment obtained upon a ſcire tacis 
ſued out upon a judgment in the King's Bench. 1 Roll's Rep. 
264. nor by a ſuit there by an —.— 1 Saund. 346. 

8. It lies upon an action of debt upon the ſtatute for not 
ſetting out tithes. 1 Sid. 240. But it is there doubted whether 
it lies upon the ftatute for uſury, becauſe actions which con- 
cern the King, are not within that ſtatute; for which reaſon in WP" =: 
an action upon the ſtatute of /candalum magnatum, it hahe 
been held not to lie in the caſe of Lord Say and Seal .. 
Stevens, reported in Cio. Car. 135. W. Jones 194. But in 
the caſe of Scott and Knapton, in Raym. 275. it was reſolved 
that this writ doth lie in an action of debt upon the ſtatute 
of 1 Eliz. c. 3. and 23 Eliz. c. 1. for ab/enting from church ue 
eleven months; for the King is not properly a party, though he 
is to have part of the penalty. 33 

9. Upon theſe words that the Judges and Barons, &c. ai” < 
reverſe cr affirm the judgment, and afier the ſame ſhall be brought 
back again fer the Court of King's Bench to award execution ; ii 
conſtruction hath been put upon the ſtatute, that where de 
plaintiff in a writ of error is non-ſuited, or the ſuit diſcond 
nued, the record ſhall be remitted for the court of Kings 
Bench to award execution, 2 And. 123. So that no execute 
can be granted out of the Exchequer-chamber, Fe the ca ene 
of Lumley and Nevil, Stiles 238. | 

10. And this conſtruction hath likewiſe been made upon thi 
ſtatute, where a judgment is given upon a demurrer for the 
defendant ; and the court of Exchequer reverſe that judgment 
and give a new judgment that the plaintiff do recover, . 
record ſhall be remitted into the King's Bench, and they ſhal 


award a writ of enquiry, and proceed to execution, 2 
and! 


writ 


63.1 
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no it was argued and objected that this is a new judgment 
cd in the ſtatute; and that it was caſus omiſſus out 
{+ act; for otherwiſe the party would be without remedy ; 
nd therefore it was reaſonable ſuch an expoſition ſhould be 


nade. Faldoe and Ridge, Cro. Jac. 206. Noy 129. Yelv. 


A And this conſtruction hath likewiſe been put upon this 
tote, that where a writ of error 1s affirmed in the Exchequer- 
amber, that court have executed their power and authority; 
id chcretore if the plaintiff ſues out a ſcire facias upon that 
coment in the court of King's Bench, and obtains judgment 
deren pon, which is an adjudication of execution, no writ of 
mor lies upon this adjudication of execution for the reaſon 
bore; but if a judgment be had upon a /cire facias brought 
pon the atfirmance of a judgment in the King's Bench, there 
writ of error will lie to the court of Exchequer. 1 Salk. 
bz. Hartop v. Holt. | 
17. The Fourth kind of writs of error, is a writ of error 
recrdo quod coram vabis refidet, which lies in the court of 
ugs Bench for errors in fact in che judgment in the ſame 
un, as for the nonage of the party, want of an original, or 
her matter which doth not proceed from any error 1n givin 
tir judgments; but a writ of error of this kind doth not lie 
ir matter of law, for that would be to reverſe their own 
dements. Co. Jac. 254. | | 
13. So if a record be once removed into the court of King's 
ach, and the writ of error be abated or quaſhed for any im- 
aiection therein; and the record be ſufficiently deſcribed, a 
it of error quod coram vobis reſidet will lie. 1 Roll's Abr. 753. 
ner Q. pl. 1. Yelv. 6. 
'14, Where a ſtranger brings a writ of error, and the re- (PI 352) 
«dis removed; and after he is non-ſuited, another that has 
£ cauſe may bring a writ of error guod coram wobis refs det. 
v. 107, 
15. Where a writ of error is abated by plea or death, the 
d being well removed, the ſuperior and not the inferior 
ut ſhall proceed thereupon. Latch 198. per cur', and a 
It cf error quod coram wobis refedet will lie. Stiles 470. 
. If a writ of error be diſagreeable to the record of the 
nent, or otherwiſe bad; yet if the record be removed by 
ater writ gucd coram vobis refidet will lie. 1 Roll's Abr. 
„ Lever Q. pl. 2. 
hut if a writ of error abates for a miſtake of the name 
ver party, or of the damages: or that the plaint below 
w-1tcited, or otherwiſe, that the record is not well removed, 
"of error quod cram vobis refidet will not lie. Ibid. 754. 
2 Bulſtr. 
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2 Bulſtr. 170. Latch. 198. Yelv. 212. Cro. Jac. 284. Hoh, 
72. 1 Roll's Rep. 294. 1 Lev. 137. Cro Car. 561. Bridg, 3; 
57. 1 Roll's Rep. 200. Cro. Car. 310. March 30. pl. 97. 


Where @ Writ of Error abates, and where not. ide Danes, 
Abridgment of Error. 


By an act of 5 Geo. cap. 13. ſect. r. It was enacted, I 
all writs of error wherein there ſhall be any variance fr 
the original record, or other defect, ſhall be amended 2 
made agreeable to ſuch record, by the courts where fi 
« writs of error ſhall be made returnable ; and where a 
<« verdit hath been, or ſhall be given in any action, &, i 
„any court at Weſtminſter, or other court of record in Ex 
land or Wales, the judgment thereon thall not be Rtaid 
« reverſed for any defect or fault, either in form or ſubſtan 
in any bill, writ original or judicial, or for any varian 
in ſuch writs from the declaration or other proceedings,” 

18. It became a queſtion in Hill. 4. Geo. 2. B. R. upon 
writ of error out of Ireland, in the caſe of the Hollow Sue 
Blade Company and Dempſy, where the writ ſets forth, ü 
the defendant in error had recovered againſt the plaintiffs 
one Francis Edwards, and then ſhewed the death of I. 
concludes the writ ad grave dampnum of the plaintiffs, and 
one Mary Edwards, jfl:2 & haredis prædicti T. E. whether 
were amendable inaſmuch as the counſel for the defendant 
error would have it, was making a new writ by adding 
party M. E. But the court held the writ amendable, and 
it was not like adding a new party, for the right of bring 
the writ did not ſurvive to the company by the death dd 
and that adding the words ad grave dampnum of the _ 
and of the daughter of T. was hut ſurpluſage. Fitz- 
Rep. 201. | EE 

19: The Fifth. writ of error is upon erroneous judgn 
in the Court of Exchequer, which by 31 Ed. 3. the Chance 
and Treaſurer taking to them the juſtices, and other 
perſons, ſhall examine the errors; —— if any there be,! 
correct the rolls, and ſend them into the Exchequer, and « 
execution. 

20. A Sixth kind of writs of error, is a writ of ene 
Ireland or Wales, or to counties palatine, and to int 
courts in England. 7 

21. A writ of error lies not to the Parliament of I 
nor to the King's Bench in England upon a judgment g., 
the Common Pleas in Ireland; but a writ of error a 
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e brought returnable in the King's Bench there, before it can 
de brought to the King's Bench in England. F. N. B. 22. 
Lauer E. Yelv. 118. and fif judgment in the Common Pleas 
| Ireland be reverſed there, and that judgment of reverſal 
e reverſed here in the King's Bench upon the merits, then the 
\does here muſt make a mandate to the Chief Juſtice to make 
recution - but the record cannot be remanded back to Ireland: 
ut if the. judgment here be reverſed for a diſcontinuance of 
noceſs, or in the pleading; Quare, what is to be done, 
hether the plaintiff in error in England may have a writ of 
or coram nobis refidet in England ; for though in 1 Roll's 
br. 752. pl. 8. it is ſaid, that if a writ of error be brought 
the King's Bench in England, upon a judgment in Ireland, 
„ iche original is not removed; yet in Yelv. 117. it is ſaid, 
at at firſt the tranſcript only is faid to be ſent for the danger 
{ its miſcarriage; but when it is come ſafe, and entered in Yo 
aul here, then it ceaſes to be a record in Ireland, and is a 
te record here; but there it is ſaid, as well as in Cro. 
xc. 534. that if the judgment here be affirmed, the Court of 
ing's Bench here cannot award. execution, for they have no 
ficer todo it, but muſt direct a mandate as above. 
22, A writ of error lies not upon any judgment in Scotland, 
cauſe a diſtinct kingdom, and governed by diſtin laws. 
les in Parl. 33. 
23. And for caſes relating to a writ of error from Ireland, 
de 4 inſt, 256. Kelway 202. b. Calvin's Caſe 18 a. 1 Leon. 
daß. 3 Leon. 159. Yelv. 118. Stiles 386. Vaugh. 290, 402. 
Roll's Rep. 17. 2 Bulftr. 163. | 
24. Awrit of error lies not to an inferior court not of re- 
br in n. Co. Litt. 288. 
h . By the 34 & 35 Hen. 8. cap. 26. Frrors in judgments 
laint * real and mixed, before the juſtices in their great ſeſſions 
ales, ſhall be redreſſed by a writ of error in B. R. in 
gland; but errors in pleas perſonal ſhall be reformed by 
| before the preſident and counſel : But this court is diflolved 
nance W. & M. cap. 27. And by the ſame act errors in pleas 


cher nel are to be redreſſed, as errors in pleas real and mixed 
re by 34 & 35 Hen. 8. 
and th To what court a writ of error would lie, and to what 


Vide Danv. Abr. Tit. error 8, 9. 


of Ire Secondly, 
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Secondly, Who may bring a Writ of Er, 


1. The writ of error ſhall be brought by him who woulf 
have had the thing for which the judgment is erroneouſly give 
= ſuch judgment had not been given. Dyer 1. Ma. Fl 

925 | 
" 2. And none can have a writ of error but thoſe who 
parties to the record, or who are privy thereto, in conſtrugig 
of law; and all that are defendants in the original ai 
muſt aſſign errors, and are compelled to join. 

3. For example ; where the plaintiff recovers a judgmen 
againſt B. who afterwards dies, and a /cire facias is ſued oy 
e. the tertenants; and three being returned tertenan 
plead ſeveral pleas, and thereupon ſeveral judgments are give 
againſt them; and afterwards one brings a writ of error, | 
cannot aſſign error in the firſt judgment given againſt | 
Trin. 9. Car. B. R. Hill v. Whitlach. 1 Rolls Abr. 33; 
Lett. T. pl. 1. 

4. Nor can bail aſſign errors of the firſt judgment againf 1 


principal, or the principal of a judgment againſt the ba bon; 
2 Lev. 4 Cro. Car. 408. but if judgment be had upon p!. 
feire facias againſt the bail, and that is recited, tis ſaid 12.1 


may then aſſign error in the ſecond judgment. 1 Roll's A 
748, 749. : a 

5. If one brings a writ of error, and he and anoth 
aſſigns errors; this will be good as to him who brought t 
writ, and void as to the other; but if two bring a writ 


error, and one only aſſign errors, this is void as to the weed, 

Mich. 9 Jac. in Scaccario. Shakly v. Porter: ==; B 

(P* 373) *6. If a judgment be given 2 B. and the monies H may 
| are attached by force of an attachment in London, C. tall Ming. 
have a wiit of error, becauſe he comes in by garniſhment de 


by the cuſtom; and is neither a party or privy to the 10 


22 Ed. 4. 31: 1 Roll's Abr. 747. pl. 10. ly. 1 
7. Executors ſhall have a writ of error of an ontlawry pi nos: 
nounced againſt the teſtator; and if it be reverſed, they lin 
have reſtitution of the goods of the teſtator. 1 Leon. 325 dah 
8. As the defendants in a writ of error are not to 1:0 Ft! 1; 
but diſcharge themſelves from a perſonal charge; therctore on 
nonſuit of one ſhall not hurt the other. 6 Rep. Rad n 
caſe. Nor ſhall an outlawry of one of the plaintiffs 1e 


fore 


"a £4 


C00 


be any plea for the defendant in error, becauſe they 4c 


pelled to join. Cro. Jac. 616. Bithall & al v. Harris. 
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But note, if two plaintiffs bring an action of debt, and 
« barred, it is a good plea that one of them is outlawed to 
inder them from profecuting a writ of error upon that judg- 
ent, becauſe they are to recover. If.. 

10. If J. S. binds himſelf and his heirs in a bond, and 
ereupon judgment 1s obtained 5 J. 8. and J. 8. makes 
will, and makes his heir at law his executor, and dies, 
vino lands to deſeend; it was queſtioned whether the heir 
ht bring a writ of error; and though 1t was argued for the 
Lantiff in error, that pn pn the action upon which 
e judgment was had, was but a perſonal action; yet as the 
1d of the heir may be charged by the judgment by an elegit, 
refore the judgment concerns him as heir, as well as execu- 
r; and that therefore it is but reaſonable that he ſhould 
ing a writ of error: But by Roll Juſtice he ſhall not have 
«rit of error as heir, for he is not privy to the judgment; 
A when an extent is made upon him, he is confidered as a 
nenant; but after the lands are taken in execution, he may 
ita writ of error. Trin. 23 Car. between White and Thomas. 
iles 38, 39. but the cauſe was adjourned. 

11. So the feoffee of him againſt whom a judgment is given, 
ll not have a writ of error before the lands are taken in exe- 
non; but after he may. Danv. Abridgment of Error, fol. 
pl. 39. cited in the margin. Godb. 379. 

12. It an execution upon a judgment is ſued by elegit, and 
ds only extended; and after the defendant dies, his admi- 
firator may have a writ of error, for he is privy to the re- 
and may in futuro have loſs by it. Hill 35 Eliz. between 
gs and the Lord Mordaunt, Cro. Eliz. 994. and at the end 
the caſe, it is ſaid, acta, that the execution of the land may be 
ided, and then the adminiſtrator may be damnified. 

13. But if a man be outlawed for fe!ony, and dies, his execu- 
may have a writ of error to reverſe it; for they are privy to 
judyment, and poſſibly may have all the loſs, as if the teſta- 
had only goods. Pafch. 33. Eliz. Marſh's caſe: Cro. Eliz. 


* 273, 27 E 

And the objection that the teſtator was attaiuted. and ſo 
vo goods, nor could make an executor, was held not ma- 
win this ſuit, which is to reverſe the outlawry, by which 
diability ariſes: This caſe is repotted in Owen 147. and 
tis is ſaid that the heir ſhall have a writ of error to reverſe 
Wawry in felony, and to reſtore him to his blood; for it 
part of the puniſhment to have the blood corrupted, and 
_ of the attainder, he cannot attain any anceſtor ; 
fore he having the damage, it 1s but reaſonable that he 
ad reverſe it. ide 1 Lev, 125. 5 Co. 111. a. Cro. Elia. 
Codb. 379. 


18. In 
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15. In a writ of annuity againſt an heir upon an anny;y 
granted by his anceſtor in fee upon on eft factum pleaded, 15 
verdict be found for the plaintiff, and thereupon judgment is 
given that the plaintiff ſhall recover his coſts, CON and 
arrears of the lands, deſcended from the ſame anceſtor ; and 
thereupon a writ of execution is awarded to levy it of the 
lands deſcended, but no return thereof appears upon the recor; 
and after the heir dies inteſtate, his adminiſtrator eannot have 
writ of error upon this judgment, inaſmueh as he loſes nothing; 
for if it be levied, it is of the lands deſcended, the wh 
nor the profits thereof, he cannot have, nor be reſtored to it 
if he reverſes the judgment. Hill 11 Car. B. R. between 
Franke and Stukely, per cur in a writ of error upon a judy. 
ment in Banco. Intratur Hill. 10 Car. Rot. 990. Danvers 
2 Tit. Error 16. pl. 26. 1 Roll's Abr. 149, 

20. f 
T 16. Where a judgment is had againſt two defendants in an 
action of debt, and one of them brings a writ of error, when it 
ſhould be brought by both ; he, _ would not proſecute, 
ought to have been ſummoned and ſevered ; which not being 
done, this was held to be a fault not amendable; and there- 
upon the writ of error was quaſhed, and the like judgment 
was given in Hillary term 6 Geo. in banco regis, in £ caſe of 
Brewer v. Turner, Modern caſes in law and equity 305. Coupe 
v. Ginger. 

17. But if two bring a writ of error, and make two attor 
nies upon the Hire facias, and one attorney aſſigns error, 1 
which the defendant takes iſſue, and then the other would plead 
in abatement of the writ ; per cur', if one of the plaintiffs had 
made default, he ſhouid be ſevered ; but if they go on the 
muſt proceed jointly; and if an attorney for one will ali 
error, &c. for both, without an authority from both, we can 
not help him who gave no ſuch authority; let him take . 


remedy againſt the attorney. 6 Mod. 40. Shepherd ani 
Baily. | 


Thirdly, Of the Manner of ſuing out Writs 
Error, and what the Party fo ſuing them 0 
is to do thereon. 


1. Wheie the plaintiff has obtained a . N my 
Common Pleas, whether by a Verdict or Default, the Ia 
dant's attorney is to leave a fræciſe or a copy of the deci 


tion with the Curſitor of the proper county, as inſtruction? : 
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him to make out the writ of error; for which, when ſealed, 
he is to pay thirteen n and muſt carry it to the clerk of 
r 


the errors, Who at pteſent is Mr. Brewſter in the Inner-Temple, 
for him to allow it] for which he is to be paid two pounds 
two ſhillings and ſix-pence, and he gives you a certificate of 
the allowance a cop of which allowance muſt be forthwith 
ſerved on the plaintiff's attorney, by leaving him a copy there- 
of; and if the execution be not ſerved, it then becomes a 


ſuterſedras ; but if it ſÞ happens that the plaintiff's attorney, 


before receiving ſuch allowance, has made out an execution, 
and delivered the ſame to the ſheriff; ſo that the ſheriff is going 
on to execute his writ; the cherk of the errors will make out 
one or more writs of /uper/edeas, and the ſame muſt be allowed 
with the ſheriff of the proper county, which he will return to 
the execution if not executed; but if executed, it comes too 


late. | | 

2. If the plaintiff's attorney, who hath obtained a verdict 
er executed his writ of enquiry, if the action be upon the caſe, 
or a judgment in debt upon a demurrer, (which obliged the 
defendant to ſue out this writ of error) neglects to ſign it, in 
order to defeat the defendant of the benefit of his writ of error; 
the court upon a motion, or a judge at his chambers, (if in 
racation) on making this appear, will oblige the plaintiff's 
attorney to ſign and enter up his judgment of the term in which 
it was obtained ; ſo that the defendant may not be tricked out 
of the benefit of his writ, or will make him ſue out a writ of 
error at his own expeuce. 

And this caution is neceſſary to be given, that when the 
detendant's attorney in error has pers , in the roll, if the 
plaintiff's “attorney in error knows of any error upon the face 
of the record, it is proper for him to examine the roll by the 
ue delivered; and if it varies from it, or if it varies from the 
declaration where the judgment is by default, he muſt apply to 
lhe court of common pleas, and move that the defendant's at- 
torney in error may make the roll agreeable to the declaration 
or iſſue delivered ; aud then move the court of King's bench 
lar the tranſcript may be made agreeable to the roll; otherwiſe 
at which the plaintiff's attorney in error was adviſed to be 
moneous, will appear right upon the record in error; and 
de judgment will be affirmed, becauſe the court of King's 
= are to judge from the record, as it ſtands before 


+ Aſter a writ of error is brought, the plaintiff's attorney 
2 the action below, muſt take care to procure an original to 
unt his judgment, which muſt be of the ſame term with 
de judgment; and therefore in every caſe where there is a 


[ment by default, it is incumbent upon the plaintiff's attor- 
To II. ; Nu * 4 ney 
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Dey to beſpeak his original in that term he obtains ju 4 | 
though the court of 3 ex gratia do give je adment n 
attornies to beſpeak their originals at any time within ſeven 5 
days from the firft day 07 the ſucceeding term, after the Judp- | 
ment obtained; but afterwards, in caſe a writ of error is brou it, 1 
the curfitor will not make it out; and an original upon 2 pr. 
E to the court of chancery has been denied in that , 
caſe. | 
5. Care ought alſo to be taken that the warrants of attorney 7 
are filed; but fince che late rule in the common pleas that the I u 
prothonotaries ſhall not fign any judgment, till it appears upon * 
the judgment- pa per that the warrants of attorney are filed fx 
on can be now no ſuch neglect there. Vide the book of il; 
rules. | 
6. If the judgment was obtained upon a verdict, or upon a of 
bond for the payment of money only. or on a contract; there up 1 
the party muſt not only allow his writ of error, but muſt alſo Lore 
put in bail. | | with 
7. Which bail are bound that the defendant in the action King 
now plaiutiff in error, ſhall proſecute his writ of error with .d! 
effect, and ſhall pay the money if the judgment be affirmed de 
or they will do it for him; ſo that no render of the body ine 
any diſcharge of the bail; but they are in effect bound to p Rr. 


the debt in default of the plaintiff in error. 
8. The manner of putting in this bail is thus: the defendant” 
attorney in the original Bos, having allowed his writ 6 
error, is to procure. che clerk of the errors to carry his bail-bool 
to one of the judges of the common pleas, and there the bai 
enter into a recognizance in double the fum recovered ; and th 
clerk of the errors firſt enters a note of this recognizance in h 
book. 5 
9. And where bail is required, the writ of error is x 
{uperſedeas till it be thus put in; but the court allows four darts, 
for putting it in from the return of 'the writ of error. | 
120. | 
10. The defendant has twenty days to except againſt (nl... 
bail, which is done by the defendant's attorney in error takin 
out a rule, and ſerving it on the plaintiff's attorney or agen 
to put in better bail; and if that is not done, and ſuch dete 
is certified, the defendant in error may take out execution. 
Mod. 230. Gibbon v. Dove. CER 
11. Though bail is not requiſite in the cafe of a bond! 
the payment of money, and performance of covenants, btca® 
the words of the act arc upon bands Hr payment of monty © 
yet in an action of debt upon a judgment obtained = 
ſuch bond, bail muſt be put in; otherwiſe the wilt of en 
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i; no fuperſedeas. Paſch. 9 Geo. Mod. Caſes in law and 


equity, 122. 

ry The not aſſigning the error is a breach of this recogni- 
zance to proſecute the writ with effect, according to the 
fatute of 16 & 17 Car: 2. c. 8. Sid. 294. oper v. 
Price. : | | | : 

The manner of ſuing out the other writs of error, is the 
fame, as above. | 

13. When you bring a writ of error in parliament, you leave 
your inſtructions with the curſitor, and he gets a warrant from 
the King and the writ ſealed, for which and the writ you pay 
ſx pounds one ſhilling and fix-pence, and then you are to get 
it allowed with the clerk of the errors of the King's bench, 
for which you pay him four pounds; and then in full parlia- 
ment the lord chief juſtice of the court of King's bench carries 
up the record, and alſo a tranſcript thereof to the Houſe of 
Lords; and after it is there examined, he leaves the tranſcript 
with the lords, and brings back the record into the court of 
King's bench; ſo that the parliament have only a _— 
and when the judgment is eithcr affirmed, reverſed or non- proſsd, 
the clerk of the parliament will remit the tranſcript back to 
the court of King's bench, for them to enter upon record the 
tfhrmance or reverſal of that judgment, at the end of the judg- 
ment given in the court of King's bench for execution to be 
made there. 
14. But though the Houſe of Lords have only the tranſcript 
lt with them, yet it is proper to conſider what the late lord 
nel juſtice Holt ſays as to that point: for in the cafe of 
Phillips and Berry, Salk. 403. the queſtion was, whether the. 
Houſe of Lords or the court of King's bench ſhould enter = 
dat judgment ; and though it was argued the Houſe of Lords 
bald not, becauſe” they have only the tranſcript of the record 
fore them; and therefore the court of King's bench ſhould 
. me judgment, or there would be a failure of juſtice: 
de Houſe of Lords (fays he) have in judgment of law the 
ty record before them; 7 4 the writ of error ſays recordum & 
<fum, and not tranſcriptum only. | 


* 


Nn 2 © Fourthly, 
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Fourthly, What the Defendant in Error is to do 
to maintain and ſupport the Judgment, and 
what the plaintiff is to do to reverſe it. 


1. The attorney for the defendant in error, after notice of the 
writ of error and of bail, (where neceſſary) is to carry in bis 
roll to the prothonotary's office, and there docquet it, and get 
the clerk of the judgments to enter up the final judgment, 
and then carry it to the clerk of the errors, who from thence 
having tranſcribed the record, tranſmits it to the court of King's 
bench, and leaves it with Mr. Hawley at the King's bench office; 
and then the defendant's attorney is to ſue out a ſcire facias to 
aſſign errors, which muſt be ſerved upon the plaintiff in error, 
by the delivery of a notioe to him, which is done by the ſheriff's 
officer. 

2. And if the ſheriff ſummons not the plaintiff in error on 
the firſt ire facias, but returns a T#hil therenpon ; then you 
muſt make out an alias ſcire facias returnable fifteen days after 
the return of the firſt ; upon which laſt ſcire facias you muli 
get the ſheriff to return a aihil, and theſe two nhils thus te. 
turned, amount to a ſcire fect. 

3- After the return of the /cire facias, where there is a /i 
fect returned, or of the ſecond ire facias where there are two 
nihils, the defendant in error muſt enter a rule with the clerk of 
the rules, for which you pay one ſhilling and four pence, for 
the party to appear within four days and aſſign errors, of which 
rule there needs no ſervice ; and if he does not, the defendant 
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| muſt get another rule from the clerk of the rules, for which you wn 
[| pay likewiſe one ſhilling and four pence, for the plaintiff in 0 
error to aſſign errors de recordo within four days more; and it : 
1 errors de recordo are not aſſigned within the time, the defendant j 
| [P* 345] in error being poſſeſſed of the tranſcript, is entitled to a *n2n- py 
4 pros, which is figned by the maſter of the King's bench: this "8 
4 laſt rule muſt be drawn up and ſerved as other rules; but the w 
1 firſt is never drawn up, but given in the manner as you give 15 5 
1 rules upon other writs of ire facias. 5 the 
| That being done, if the defendant in error aſſigns the * 7 
errors, and the plaintiff's attorney 1s well ſatisfied that the unt % 
| of error is merely for delay; and there is nothing wanting! % 
= complete the judgment, he is to deliver to the plainuft 5 ator? 64 


ney in error a plea of in nullo eft erratum. Whet 
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When the defendant's attorney hath joined in error, he muſt 
move the court by counſel, that the cauſe may be made a conci- 
Jum; which is no more than a prayer that the court will adviſe 
themſelves concerning this cauſe, and appoint a day for the 

ies to hear judgment. 

This rule for a concilium is to be drawn up with the clerk of 
the rules, for which you pay him three ſhillings, and heretofore 
it uſed to be ſerved upon the attorney or agent for the plaintiff 
in error; but now the common practice is not to ſerve it, but 
the plaintiff in error muſt watch it himſelf; for, in truth, it is 

his bufineſs to proſecute his own writ ; but only the defendant 
te in error does it that there may be no affected delay. 
his When the rule is drawn up, then the defendant in error is 


get to enter the cauſe in the paper of cauſes, with one of the clerks 
mn of the papers, viz. with him to whom it properly belongs ; 
Ne for one of the clerks of the papers, viz. Mr. Bonton, enters all 
85 cauſes whoſe plaintiff's initial letter of his name begins with 
5 any letter of the alphabet to M. incluſive; and the other, viz. 


Mr. New, enters all cauſes whoſe 22 's name hath any of 
11 the other letters of the alphabet for the initial letter; and 
ff's yoÞ pay, for ſetting down the cauſe for argument, one ſhil- 


Ing. 

When you have. drawn up the rule for a concilium, and ſet 
Ter the cauſe down for argument in the paper of cauſes, the attorney 
or agent for the defendant in error, whoſe buſineſs it is to ſpeed 
3 the cauſe, muſt get one paper-book engroſſed for his counſel 

to argue from; ſo likewiſe the attorney or agent for the plaintiff 
ſin in enor; and he is to leave two copies thereof with the two 
two ſenior judges ; and the defendant's attorney two with the two 


15 puiſne judges of the court, two days before the day of argu- 
* ment; but, leſt the plaintiff's attorney in error, whoſe buſineſs 
ich it 1s to delay the cauſe, neglects to leave two books, one with 
dant the chief Juſtice, the other with the ſenior judge; it will be 
\ you Gſcretion in the attorney for the defendant in error to get two 
i in more copies ready for him to leave with the chief judge and 
ad if the ſenior judge; which he may do, if the plaintiff in error 
We negledts to do it, two days before the argument; and then the 
de. paintiff in error cannot be heard: This now is ſaid to be che 


* practice, though heretofore it has been uſual for the defendant 


2 in error to leave the four paper books with the judges; and if 

* judgment was affirmed, che defendant uſed to be allowed them 
in coſts; the parties pay with each paper-book to the judge's 

—— clerk two ſhil ings. 

e unt 


The defendant havin proceeded thus far, muſt be ready with 
* his counſel at the day * which the cauſe is appointed to be 
attot- 


heard, to pray that the judgment be affirmed, or argue the 
Gat will bear litigation ; and the de- 
fendant's 


enors, if it is a matter 
Wbet 
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fendant's attorney muſt take care to have the roll filed, and the 
file of rolls brought into court, and not to have the roll in his 
pocket, if it be of the ſecond or third term after the Joining in 
error; for if in that caſe it be thus produced without bein 
filed when the rolls are filed, it is not deemed by the cour : 
record, and ſhall not have that ſanction and reſpect that is Paid 
to records; and ſeveral cauſes have gone over to another term, 
by the neglect of filing the roll, before the cauſe came on in 
the paper; but otherwiſe where the records of the court are not 
filed and bundled up, as they are not in the ſame term that the 
errors are joined of; and there the roll being produced, I ap- 
prehend 'tis ſufficient, - | 


Of the Aſſignment of Errors alledging Diminu- 
| tion, and praying a Certiorari. 


In aſſigning Errors, theſe Rules muſt be obſerved, 


I. That a man cannot aſſign that ſor error which is contrary 
to the record. 2 Bulſtr. 243, 244. Cro. Jac. 359, 597. ! 
Lev. 76. 1 Roll's Rep. 53. Cro. Eliz. 677. Yelv. 33, 34 
a matter which might have been pleaded to the ſcire facts, 
ſhall not be aſſigned for error in the judgment had thereupon. 
1 Salk, 262. Lampton v. Collingwood. The ſame point ad 
judged is the caſe of Wickett and others againſt Creamer, 1 

alk. 204. 

2. A matter againſt the certificate of the juſtices of record 
cannot be aſſigned. 1 Roll's Abr. 757. pl. 1. 

3. Nothing can be affigned for error which is not in the court 
where the writ of error 1s brought. 11 Hen. 4. 47. b. Fitzh. 
Error 63. Br. Eiror 46. S. C. 1 Roll's Abr. 760. Let 
A. pl. 1. 

4 As if a man recovers, and hath judgment in a /crre facias 
upon the firſt judgment, if a writ of error be brought upon 
the judgment on the /cire facias only, he cannot aſſign error in 
the tuft judgment; tor that was not before the court. 1 Rolls 
Abr. 760. Leiter A. pl. 2. 

5. It is generally true, that a man ſhall not aſſign any matter 
for error that was to his advantage, 5 Co. 39. but if the eno! 
ariſes by the default of the court, he may aſſign matter for error 
that was an advantage to him. Mich. 15 Jac. B. R. betwee 
Holmes and Twiſte, per cur. 8 Co. 59. Beecher's cafe, 1 Roll 
Abr. 759. Letter . pl. 1, 2, 3,4, 5, 6. 

6. But a man cannot aſſign any error in proceſs or del, 
which turned to his advantage. 1 Roll's Abr. 760. Pl. 7 
Co. 59. 4 
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7. If a judgment wants ſomewhat to make it a compleat 
judgment, as the want of the warrant for his own attoraey to 
defend ; though it be his own default, he may aſſign it for error. 
1 Roll's Abr. 760. Letter Z. Br. Aſſize 56. Fitzh. Judg- 
ment 71. S. C. 1 Roll's Abr. 758. Letter X. pl. 1. | 

8. 'Tis ſaid in 1 Roll's Abr. 762. Letter F, pl. 1. that after 
a ſcire facias awarded 2 the defendant, he cannot affign 
any error in fact. 22 Ed. 4. 45. b. Fitz. N. B. 20 E. 8. H. 4. 
23. and time was denied per curiam to aſſign errrors after the 
time to aſſign errors upon the /cire facias was expired; for 
the writ of error is delay enough. Stiles 208. Hudſon's 
caſe. | 

9. A man may aſſign error in law upon a judgment by de- 
fault; ſo he may aflign an error in fact in that caſe. 1 Roll's 
Abr. 756. Letter S. pl. 6. But a man cannot aſſign error in 
lau, as the general errors, and error in fact likewiſe. 1 Roll's 
Abr. 761. Letter E. pl. 1. But though the party may demur 
to it, yet the aſſignment of the error in fact, is no waiver 0 
the error in law. 1 Sid. 147. 1 Leon 105. : 

10. But if a man pleads in nullo oft erratum, it is a confeſſion 
ray of the matter of fact; and if the fact aſſigned for error, ſuppo- 
Fey. ſing it to be true, (which is made ſo by pleading in nulle eff 

” rratum) is a bar to the plaintiff's action, the judgment ſhall be 
reverſed : as where a man, plaintiff in error, affigns the general 


* errors, and further aſſigns that the defendant in error being an 
. infant, appeared in the court below by attorney, when he was 
4 an infant; and the defendant in error pleads to the aſſignment 
; of errors in nullo eft erratum; the defendant in error ſhall not [P 376 
cod ue any advantage of the aſſignment of errors being double, 


inaſmuch as he acknowledges himſelf to be within age, which 
s a matter of fact. Mich. 11 Car. B. R. between Mayhew 
ad Baſnet adjudged, and a judgment given in the inferior 
court reverſed accordingly. 1 Roll's Abr. 761. pl. 2. 

11. If the plaintiff in the writ of error aſſigas an error in 
ad, if the defendant will put the truth of the fact in iſſue, 
e ought to rejoin by a denial of the fact, and ſo join iſſue 
ltereupon ; and ought not to plead in nullo eff erratum; fot he 
thereby acknowledges the fact alledged to be true. Dyer. 3 E. 
6.8. J E. 4. 16. and 9 E. 4. 32. b. 

12. So that in ſome caſes the plea of in nullo oft erratum is in 
wnfiruftion a plea, and in ſome a demurrer. Cro, Jac. 29, 
Co. Car. 53. 1 Lev. 311. 

15. In nullo eft erratum is a confeſſion of a fat well aſſigned; 
bit not of a matter aſſigned contrary to the record. Cro. ſac, 
1 511. Raym. 231. 1 Lev. 274. Bro. Error 165. Fitzh. 
{mor 43, S. C. | 
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14. When an error in fact is aſſigned, if the defendant vill 
acknowledge the fact to be as alledged, and yet chat by law it 
is not error, he ought to rejoin in nullo off erratum; for by this 
he acknowledges the fact, but that by law it is not error. Dyer 
3 E. 6. pl. 7. 1 Rolls Abr. 763. pl. 3. 

15. If error be alledged in the body of the record in aw 

erratum, is a good rejoinder ; for this puts the matter in the 
1 of the court, the record being agreed to he fo. 9 
4. 32. b. Bro. Title Error 93. S, C. 1 Roll's Abr. 563. 


=. = wr © es %«. _ ww. 


L 4, 
T 16. So if error be alledged in a matter of record which iz 
not in the body of the record, but in a collateral matter, n 
nullo ęſt erratum is a good rejoinder ; for if the plaintiff in enot 
does not alledge diminution, and pray a certiorari, and pet it 
returned that ſuch a thing is wanting before the rejoinder of 
in nullo eft erratum is entered; the aſſignment of ſuch defect is 
of no force, but void, as this is to be tried by the record itſelf, 
and no diminution can be alledged after ſuch rejoinder entered, 
* 4. 32. b. 7 E. 4. 16. Por if the 8 will conſeß 
e error, yet the court ought not to reverſe the 2 till 
they are aſcertained of the error by the record itſelf. 1 Roll's 
oll's Abr. 764. Letter K. pl. 5. Fitzh. Tit, Error 43, 45, 
Bro, Tit. Error 93, 165. 1 Leon. 22. | 


, 552 

Of alledging Diminution, and praying a Cer: o 
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17, A man cannot alledge diminution contrary to the record Bl -. 0 
which is certified. Paſch. 4 Eliz. B. R. 1 Roll's Abr. 164 e 
Letter L. pl. 1. TEN at 
18. No diminution can be alledged of records out of inferior i 
eourts, but the court muſt take them as they find them. 1 Salk, 12 
266. Hale v. Clare. Vide 1 Ven. 6. 2 Cro. 108, lch. der 
Jones 304. Cro. Eliz. 282. Hob. 134, 264, 282. 1 Sid. %%% 
Godb. 267. But diminution may be ailedged upon a wit "8; 
error upon a judgment in Wales and counties palatine. df ** 
147, 374. So it may upon a writ of error on a judgment be Tu 
fore juſtices of Oyer and Terminer. 1 Sid. 40. ; link 
19. After in nullo ef erratum pleaded, the court to infor ul ; 


their conſciences may award a certiorari to amend the rec! 
Paſch. 11 Jac. Co. 5. Biſhop 379. 1 Roll's Abr. 764. Let 
M. pl. 1. Far. 104, 124. Wood v. Branford, the ſame poll 
6 Mod. 113, 114, 206. 1 Lev. g. 1 Jones 197. 1 Sid. 55 
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20. So after in nullo oft erratum pleaded, the court may (as it 
i; ſaid) award a certiorari to reſerve the judgment. Palch. 1 
Tac. B. R. between Hunſley and Oſborn. Adjudged Co. Lib. 
6 Entries fol. 267, 268. Boſwell's Caſe; and fol. 242. 
Downal's Caſe, fol. 266. Lancaſt and Loa. Mich. 2 Car, 
between Weaver and Felton adjudged. Intratur Hill. 1 Car, 
Rot. 467. B. R. 1 Roll's Abr. ibid. pl. 2. Cro. Eliz. 
155. 281, 836, 837. 2 Leon. 3. Cro. Jac. 6, 92, 93, 141, 
= If after in null eff erratum pleaded, another part of the 
record is brought in by certicrari, and made of record; there 
the court ought to reverſe the judgment if the mayer ſo requires. 
Co. 5. Biſhop. 37. b. Roll's Rep. 413, 14 Jac. between the 
biſhop of Rocheſter and Long adjudged; which Intratur Paſch. 


of 23 Eliz. Rot, 361. 3 Bulſtr. me 

is 22. After in nullo eſt erratum pleaded, if one party alledges 
af, upon record a diminution of the record to reverle it, and prays 
ed, a certiorari to certify it; and thereupon a writ of certicrari is 
leſs fued out, and the record thereupon 1s certified; but betore it is 
till entered of record, the court is informed of this matter; this 
ll's ſhall not be received, becauſe it comes in by the prayer of the 


45, pry after in nullo eft erratum pleaded, which is not to be al- 
* owed ; but upon information to the court, the court may y= 
It. Mich. 2 Car. between Weaver and Felton B. R. adjudged, 
and ſuch certificate diſallowed, and a new writ of certiorari 
granted by the court; which Intratur Hill. 1 Car. Roll 647. 
and then the record of the biſhop's caſe was ſhewn to the court, 
where the defendant did not plead in null> eff erratum, as the 
book ie, Co. 5. 37. b. but it paſſed againſt the defendant by 
dic; and after diminution alledged, as it is in the book. 
I Roll's Abr. 765. pl. 4. Jones 139, 140. S. C. And there 
lad that the record of Biſhop's caſe does not agree with the 
cord, for that the defendant had not — in nullo «ft 


2 matum. 
8 23. By the defendant in error's proding in nully oft erratum, 
"© admits the record perfect; for the effect of the plea is, that 


record as it is, is- without error, therefore he cannot come 
ud alledge diminution afreſh , but where the court by the 
tlpe&ion of the record may affirm the judgment, they are not 
krecloſed as to any part of it; but may award a certivrari to 
diam the conſcience of the court, notwithſtanding the party 
if cannot pray a certicrari. 1 Salk. 270. Meredith v. Davis; 

ud 2 caſe was cited of Carlton and ortagh in 1 Salk. 268. 
Mere the defendant in error pleaded a releaſe before a certicrari 
Muned, and miſpleaded it; ſo that it was a full confeſſion of 
R party that there was no original; yet the court awarded a cer-. 
Pwr; which they will do to inform the conſcience of the court; 
| | but 
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but it is ſaid that it had been otherwiſe if infancy had been 


aſſigned for error, or a matter of fact, which did no 

ä of che record; for there the court muſt — 12 by 
termine the writ, and whether there be error in the record 6 
not : But Holt Chief Juſtice was of opinion that the cour 
could not award a certiorari, becauſe the queſtion was not 
whether error or not, but whether barred or not by the releaſe 
and that the want of an original was certainly error in this 
caſe, which the defendant had confeſſed, by coming in gratis 
he had prevented the plaintiff, and hindered him — com- 
pleating his error by taking c -* a certiorari; and therefore the 


court muſt take it to be as the plaintiff had admitted; and alſo cl 
that the court 1s not at liberty to depart from the point referred to 
to their judgment; for at that rate they ſtrike out the plea in P 
bar and the demurrer, and give judgment on the certiorari. ce 
24. In treſpaſs in B. K. judgment was given for the plaintiff ha 
by default, and a writ of error brought in camera ſcaccarii on 
and there aſſigned for error that there was not any writ of in- the 
uiry of damages filed; upon a writ of certiorari it was cer- 900 
tificd that there was not any ſuch writ; yet after another 0) 
cer iorari was e and upon this the writ of enquiry was pl, 
certified; and upon this the judgment was affirmed. Hill.; WW ke; 


Car. between Roror and Eſcourt adjudged, 1 Roll's Abr. 365, 2 
pl. 5. Note, in Mich. 4 Geo. 2. B. R. in the caſe of Mallory de 
and Jennings the want of a writ of inquiry was adjudged 10 
error. Fitz. 162. 

*25. After judgment in B. R. a writ of error was brought 
in camera ſcaccariz, and the want of continuances were aſſigned 
for error; and upon a certiorari the want of continuances were 
certified; and upon this the judgment was affirmed. Hill. 
Car. between Waterhouſe and Coply adjudged ; and a like 
caſe between Travis and Scott. 1 Rcll's Abr. ibid. pl. 6. ; 

26. So in a writ of error, if error be affigned in the original, i tv: 
and upon a certiorari granted, an erroneous original is returned 
and upon this in zullo eff erratum is pleaded; and after the 
court ad informandam conſcientiam grant another certicrar! 10 
another original, and upon this a good original is ceitified 
the court ought to intend that this is the original _ whic 
the judgment was given. in favour of judgments, which ougi 
to be intended to be good. Mich. 1649. between Kerion ant 
Avery, and the judgment i» banco affirmed accordingly. 40% 
tur Mich. 23 Car. Rot. 239. 1 Roll's Abr. 765. pl. 9, vu 
175, 176. : 

_— 80 where a writ of error was brought on a judgment! 
C. B. and the want of an original was affigned ſor error; | 
defenilant in error came in gratis, and prayed a certicrart; i 


thereupon a variant original was certified: Upon this he c 
101 
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in at the day given, and ſuggeſted another original of ſuch a 
tem, and prayed another cer/torar;; this appearing on che maſter's 
report, the queſtion was whether it was regular: Et per Holt Chief 
ſuttice, if a record below be of Eafter-term, and the want of- 
criginal be affigned for error, the defendant may alledge di- 
minution, and then a certiorari goes to the cuſtos brevium only, 
10 certify an original of Eaſter-term, that being the term of 
which the placita is; if then, the cuſſos brevium c:riifies a 
wrong original, or that there is no original; then the defen- 
dant may come and ſuggeſt before in nullo ęſt erratum pleaded, 
that there is an original of another term, viz. Hillary or Mi- 
chaelmas, and then — muſt go a certiorari to the cuſtos brevium, 
to certify that, and another to the Chief Juſtice of the Common 
Pleas, to certify the continuances ; alſo if the cles brevium 
certifies a wrong original of the ſame term the placita is of, it 
has been held, that the defendant may ſuggeſt there is a right 
original even of that very term; and when both are before 
in the court, the court will apply the record to that which is a 
cer- good original. 1 Salk. 266, 227. 2 Cro. 279. for they ought 
ther intend more favourably for the judgment. 1 Roll's Abr. 765. 
ws pl. 8. the ſame point Cro. Car. 91. S. P. Godb. 407. 2 Roll's 
l. 5 ber. 352, 353. i a ; 

"6s, 28. In a writ of error of a judgment in C. B. after a verdict, 
the plaintiff in error aſſigned for error the want of an original, 
but did not take out a certiorari as the courſe is; the defendant 
in error pleaded in nullo eff erratum; and when the cauſe came 


ought WW" in the paper, it was objected that there ought to have been 
oned WW: art taken out, and a return of the want of an original 
were pon that; for there might be an ill original which is not aided 
Jill. 


by a verdict, though the want of an original is: Er per Holt 
Chief Juſtice, if * * of an original be aſſigned for error, 
al the plaintiff in error does not ſue out a certiorari, the courſe 
i tor the defendant in error to go to the maſter of the office, 
dad get a rule for the plaintiff in error to return his certiorari; 


ter wer in caſe he does not get it done accordingly, the aflignment 
rari ſo { error ſignifies nothing; but if the defendant in error will 
ved ome gratis and confeſs the error, there need be no certicrari 
| win tumed; and as to the objection that there may be a bad origi- 


al in this caſe, that is another kind of error; for when the 
at of original is aſſigned for error, the court will never 
end a bad original; the judgment was affirmed. 1 Salk. 
V. Smith v. Stoneard. | 

9. If a writ of error be brought upon a judoment in B. R. 
bleland, in a writ of falſe judgment upon a judgment in the 
walk! (which is the court of the Mayor and Aldermen of 
wn) and it is affigned for error, that there was no plaint 
2% in the Tholſel, and that theſe words per quod adio accre- 


vit 


Readings and Obſervations 


vit were omitted in the concluſion of the declaration; if the 
defendant alledges diminution, yet he ſhall not have a certirpi 
to the Chief Juſtice de B. N. in Ireland, to certify the reſidue 
of the record, &c. and that if any part of the record be not 
before him, that he ſhould write to the Mayor and Aldermen 
to certify it, and that he ſhould certify it to this court; for by 
his plea of in aullo eff erratum in B. R. in Ireland, he hath ad. 
mitted the record well certified by the Mayor and Aldermen; 
and this court hath no authority to require the court de B. R, 
in Ireland to write to the Mayor, &c. and the judgment in 
B. R. in Ireland, is only here in queſtion. Paſch. 20 Jac, 
between Banniſter and Kennedy, Palmer 285. Such writ bein 
iſſued, a /xperſedras was granted to the whole, tho? it was ——_ 
that the /uper/edeas mould be as to the inferior court ly; but 
at another day, it being moved that there might be a wir; 
as to the words per guod, &c. it was granted. 

30. In a writ of error in the Exchequer-Ohamber upon a 
judgment in B. R. it was aſſigned for error, that in the bill the 
plaintiff declared on a leaſe for three years upon the plea-roll; 
upon which the iſſue was joined, and in the record of n/ prius, 
it was upon a leaſe for five years; ſo that the bill and declan- 
tion vary, and diminution being alledged by the plaintiff, 
bill was certified, in which it was only for three years; upon 
which the defendant had another certiorari; and thereupon 2 
bill was certified, wherein he declared upon a leaſe for five 
years; which warranted the declaration upon the roll and the 
ni privs, Trin. 1 Car. between Howell John and Thomas, 
Cro. Car. 91. It was held by all the juftices and barons that the 
ſecond certificate upon diminution alledged by the defendant 
ſnhould be received; for that warranting the roll and the record 

of ni, frius, ſhall be intended the true bill, and the other a 
fictitious one. 

31. Where the want of a bill is aſſigned for error, the court 
may indulge the plaintiff ſo far as to give him leave to file one; 
but never after the Chief Juſtice has certified the want of 2 
bill in that term. Trin. 10 Geo. Modern Caſes in Law and 
Equity. 284, 285. es OY 

32. Where the defendant in the original action in the Kings 
Bench brings a writ of error in the Exchequer-Chamber, there 
is no ou Jacias to be ſued out and ſerved as in the * 
Bench upon a judgment in the Common Pleas; but when tit 
writ of error is ſealed, the defendant (who then becomes 
plaintiff in error) is to get his writ allowed with the clerk © 
the errors in the King's Bench, which is now Mr. Rober 
Salkeld, who, or his 3 enerally attends at the 5 ö 
Bench Office) and having paid for the allowance, the defendatt 
in error muſt give a rule with the clerk of the errors oh 
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King's Bench to tranſcribe the record; and when that is done, 
the plaintiff's attorney in error muſt leave money with the 
clerk of the errors in the King's Bench to tranſcribe according - 
to the length of the record; and then he ſets about tranſcribing 
the record, which he 22 takes a term to do: When the 
record is tranſcribed, che clerk of the errors of the King's 
Bench ſends to the plaintiff's attorney in error, to come and 

him the reſt of the money due for tranſcribing the record ; 
which, if he does not, the clerk of the errors will then fign a 
r- ros, whereby the defendant in error is at liberty to take 
out execution; but if he does pay for the tranſcript, then the 
clerk of the errors in ths King's Bench delivers over the tran- 
ſcript to the clerk of the errors in the Exchequer-Chamber, and 


ET A... 23 


alledge diminution; and in the next term he gives a rule to 
aſſign errors; neither of which rules need be ſerved; if no 
errors are affigned, the clerk of the errors in the Exchequer 
chamber ſigns a non- pros, if any ſpecial errors are afligned, 
and the plaintiff in error intends to argue thoſe errors, he muſt 


* ſive ten days notice to the clerk of the errors in the Exchequer- 
T chamber that he intends ſo to do; and the Chief Juſtice of 
,0n the Common Pleas is then to be waited on by the clerk of the 
0 enots to know what day he will pleaſe to appoint to argue the 
* enors; and the Chief Juſtice having appointed a day, the 
the clerk of the errors gives notice to the Barons of the Exchequer 
* ef the day and place, which is' generally at „ 


the Hall, if the Chief Juftice's Chambers are there; and then the 
Jant errors are argued upon the day appointed, hefore the Barons 
ood cf the grey e and two of the e of the Common Pleas; 
er 2 crit all the Barons of the Exchequer are not there, then two 
er three, or all of the Judges of the Common Pleas muſt fir 


court rich the Chief Baron or Barons, ſo as to make up fix of the 
1 Judges and Barons of the degree of the Coif, that number 
o i being appointed by the ſtatute to hear errors in the Exchequer- 
; ond chamber; and afterwards the defendant in error gets the clerk 


cf the errors to ſet down the cauſe in the paper of errors, and 


ing! aon the paper day, the court of Exchequer, and the Judges, 
* «ko at upon the errors, confirm or reveile the judgment; and 
dingt ben the attorney for the defendant, or plaintilr in error, ac- 
8 I, tording as the judgment is either affirmed or 1everſed, gets, the 
* clerk of the errors to enter up the affirmetuy or revertal, and 
bi then he remits it back to the clerk of the errors in the King's 
zoben bench to award execution or reſiitution, as the caſe is. 


Ni; There are but two days in every term on which writs 
": ertor are returnable in the Exchequer- chamber; one whereot 
towards the beginning, and the other towards the end of the 
eim, and are appointed by the Barons; and thoſe days are 
vengrall» 

1 


King; 
endant 
in ide 


King 


he gives a rule of that term that the tranſcript “comes in to [P* 358] 
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enerally appointed the paper-days for the Barons and de 
ee &c. to confirm or reverſe judgments brought befor 
them. 

Nete; The plaintiff in error generally brings the writ for 
delay, or if not, yet as he is to have no coſts upon the reverſal 
of a judgment, he cares not how long the 5 is procrafli- 
wes: ; 1o that it is the defendant's buſineſs to ſpur him on by 
the before-mentioned method of ſuing out a /cire facias to ſhey 
cauſe, Quare executio non, which cauſe, is ſufficient by affign. 
ing errors; but if the defendant in error brings his writ for 2 
real error, and thinks that the merits upon a writ of error are 
for him; his method to have the judgment reverſed, is by 
- ſuing out a ire facias ad audiendum errores, which muſt be 
made out and ſigned by the clerk of the King's Bench Office; 
for ſigning which you pay him one ſhilling and eight pence, 
and leave a præcipe with him, and then you get it ſerved upon 
the defendant in error, and enter a rule thereupon with the 
clerk of the rules, and make an entry thereof upon the roll, 
and of the plaintiff's default, and move to make it a conciliun, 


tn 

and reverſe the judgment of courſe. Va 
der 

| | lon 

( 

Fiſthly, What is to be done after the Judgment bo 
5 is reverſed or affirmed. | * 
b tle 

1. When the judgment is affirmed, the defendant in enor ” 
muſt draw up the rule of court to affirm the judgment, and a 
may proceed againſt the defendant by taking out an executiou 0 
on the affirmetur, or bringing an action of debt upon the judg y 


ment, or may proceed againſt the bail by a /cire facias upon the 
recognizance: To which ſcire facias the bail cannot plead 
that the defendant in the original action rendered himſelf, be- 
cauſe the tenor of the recognizance is not that he ſhall reader 
himſelf ; but that he ſhall proſecute the writ of error with 
effect, and pay the condemnation- money, if judgment be # 
firmed. 3 Bulftr. 191. 2 Cro. 402. 1 Roll's Abr. 334 3 
Mod. 87. 

2. It is ſaid that no capias lies againſt the bail upon a 7ec0; 
nizance acknowledged by the bail in B. R. for they on!y bir 
their goods and chattels. 1 Roll's Abr. 898. TR 

3. If to a ſcire facias againſt hail on 3 Tac. 2.c.8.inaW 
of error, the bail plead that the principal defendant did proie 
cute his writ of error with effect, and that the judgment &. 
reverſed ; they ought to plead prout patet per recer um of the! 
verſal. 1 Keb. 185. 4. A 
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4. And to a ſcire facias upon the affirmance of a judgment 
in the Exchequer-chamber, it is no plea to ſay that the judg - 


Chamber; for they are eſtopped by the record. 3 Keb. 362. 
Roberts v. Reeve. 


principal and bail of debts, judgments and executions made 


after the firſt judgment, and the writ of error brought, and 
s bail entered, and before the affirmance of a judgment; upon 
a a demurrrer this was adjudged a good bar in this ſuit ; for not- 
e withſtanding the principal party is out of priſon, he may yet 
J] fatisfy the condemnation, and the ſurety is not liable to ſatis- 
be y but in his default of payment; and therefore a releaſe to 
e; him is good enough; and in this caſe it is a good releaſe to the 
ce, bail, for the ſum which they are to ſatisfy is certain, by the 
on firſt judgment 3 and therefore not like to the caſe of Hoe and 
the Marthall in 5 Co. 70. where a releaſe to one of the bail in 


B. R. before the judgment was adjudged void; for then at the 
un, time of the wh there was not any juſt cauſe of action; nor 
vas there any duty due by the bail, until the principal is con- 
demned, and made default of payment. Cro. For 401. Harri- 
lon v. Huxley & al.“ 

6. There is this difference taken where a writ of error is 
bronght by the plaintiffs in the original action, and when 
by the defendants ; for if two limits are barred by an erro- 
nevus judgment, and afterwards they bring a writ of error, the 
t:\caſe of one ſhall be a bar to the other, becauſe they are both 
actors in a perſonal thing to charge another; and it ſhall be 


nent 


| ”Y e lolly in him to join with another, who might 
5 2 telcaſe all. 

or- But where the deſendants bring avwrit of error 'tis other- 
L 15 wile; for it being brought to diſcharge themſelves of a judg- 
a8. . the releafe of one cannot be a bar to the other, becaule 
1 be they have not a Joint burthen, and by law are compellable to 


un in errors. 3 Mod. 135. Vide Cro. Eliz. 648. Cro. Jac. 
116. 
8. The principal and bail are not to join in a writ of error 
bis action. 1 Bulſtr. 125. Hooker v. Robinſon. 

4 Where pending a writ of error one dies, whereby the 
"15 abatec, the party may take out execution, and there 
dan go ſeire focias but only a ſuggeſtion upon the roll, with 
F142 un dedicit, or quia epparet curiæ ſuper examinationem, 
eis dead. Comb, 441, 442. 

. Dut where a writ of error abates by motion, the defen- 
tin error mutt move for leave to take out execution; but 

a of variance, the record is not removed, he 

"© MUYE THC couit to have exccution. 1 Salk. 264, :65. 


a rec 
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ment was not affirmed prout patet per recordum in the Exchequer- 


5, Where the bail to the /cire ſacias pleaded a releaſe to the 


Sixthly, 
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Cr 359] * Sixthly, Where the parties are entitled to hae 


or pay Coſts. 


1. Coſts by the ſtatute of 3 Hen. . are given to the deſen- 
dant in error, in caſe his judgment be affirmed upon a writ of 
error brought in dilalione Executionis ; and therefore if a writ of 
error 1s brought after the execution executed to have reſtitution, 
the defendant in error is not entitled to coſts; becauſe the 
writ in that cafe cannot be faid to be in dilatione Executimni, 
— Jac. 636. Eardley v. Turnoch. Raym. 134. 2 Keb. 


2. Before the ſtatute of 8 & g W. 3. cap, 11. if the defer- 
dant had judgment in the Common Pleas, and the plaintiff in 
that action brought a writ of error; and the judgment for 
the defendant was affirmed ; he could have no coſts, becauſe 
the writ of error could not be ſaid to be brought in lata 
Executionis. Cro. Car. 363, 401. Beton v. Nicholls 

But by that ſtatute, * If any perſon ſhall commence in any 
* court of record any action or ſuit, wherein upon a demur- 
rer judgment ſhall be given againſt the plaintiff or defen- 
*« dant; or if at any time after judgment given for the deſen. 
« dant, the plaintiff ſhall ſue a writ ot error, and the ſaid 
judgment ſhalt be affirmed, or the ſaid writ be diſconti- 
„ nued, or the plaintiff nonſuit therein; the defendant ſhall 
* have judgment to recover his coſts againſt ſuch plaintiff, and 
* execution by Capias ad ſetisfaciendun, Zeri facias, or Bk 
40 2 

Mete; No coſts are to be affeſs'd where the defendant in er 
ror does not appear to che Scire facias, but is #9n-proſs d tor no 
appearing. 

3. If a writ of error is brought in Parliament for delay, and 
the plaintiff in error there aſſigns error, and the ragen 
reverſed; and it appears that the plaintiff in error _ hi 
writ only to delay the plaintiff in the original action; the Fa 
liament pives the n ſuch coſts as ſhall be deem 


- 2 puniſhment for troubling that ſupreme court in. that manne 


only to procraſtinate the payment of a juſt debt; and 2 
therefore called exemplary eofts, eter nth, ſometimes 40 01 
hundred pounds, ſometimes to two hundred pounds, or mo 
at the difretion of the Lords. 


4. Coſts were denied to be given to the defendant in er 


where there were no coſts in the original action. 1 25 [3 
fl 
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6. but Cro. Eliz. 617, 658. to the contrary ; and that coſts 


17 g a : 
iven always where there is a delay of execution. 
m—_—— is ball for B. in the King's Bench, and judg- 
ment is there given againſt B. and B. ſues out a writ of error 
returnable in r and judgment is there af* 
:-med, and coſts aſſeſſed; the bail are chargeable with the mo- 
ney recovered by the judgment only, and not with the coſts 


4 


upon the writ of error, Noy 18. Cro. Eliz. 587, 588. 


of | 
Leiv, Of the effect of a Judgment, and to 
te what time it ſhall relate. 


. Lands are bound as to Purchaſors from the time of ſign- 
ing the judgment. 3 Salk. 159. 

2. The bringing an action of debt upon a judgment is no 
tor waiver of the Lien of the judgment. 1 Salk. 80. 
3. By the ſtatute of frauds and perjuries 29 Car. 2. Cap. 3. 
aue Lands are bound by judgments but from the very day whereon 
judgment is ſigned by ae judge, or maſter of the office; and 
the day of ſigning is 1 be enter'd on the margin of the roll 
whereon the judgment is enter'd. 


4 By the act of 4 & 5 W & M. cap. 20. all judgments 


_ rere to be docquetted, and no judgment undocquetted to at- 
e lai ta purchaſor or a mortgagee, or to have any preference 
10 wainſt heirs, executors or adminiſtrators, in their adminiſtra- 
t ma! f 


on of their anceſtors, teſtators, or inteſtate's eſtates: This 
as at firſt but a temporary act, but made perpetual by an act 
tr&s W. z. c. 26. 

5. A judgment to bind the goods may be ſigned after the 
ttendant's death, notwithſtanding the ſtatute of frauds and 
juries; and the court declared they would not make any uſe 
ide day of figning the judgment, but only for the relief of 
uchaſors, as the {ſtatute intended. Hill. 2 & 3 Jac. 2 Stam- 
et, Kinſey, Fareſley 39. Duke of Nortolk's caſe, the ſame - 
nt achudged ; and in the caſe of Oades and Woodward re- 
ned in Fareſley 93. and in 2 Salk. 87. W. had given a war- 
nt 0! attorney to enter up a judgment againſt him as of 
lichaelmas, or any other ſubſequent term; and before judg- 
nt enter; d he dy d; and after the attorney enter'd up the judg- 
ent, as of a term when the party was alive, notwithſtandin 
ection that this was a kind of fraud, and that a letter 5 
e, was revocable, and that the death was an actual revo- 
en, and that therefore the attorney had no authority to con- 
Vor. II. O0 el 
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dels the judgment, and that the ſtatote of frauds and rjuries 
had made a difference in the caſe; for before that flatute 3 
judgment related to the firſt day of the term of which it wx 
entered; but ſince that flatute it relates only to the time of ac- 
tual figning it: But, per Holt chief juſtice, if this be a fraud 
it is a Pia fraus to get a juſt debt by a due courſe of law; and 
he agreed that a warrant of attorney was revocable in its nz 
ture; but if there be a warrant of attorney to confeſs a juds. 
ment, and after the defendant comes aud revokes it before it i; 
enter'd; yet the attorney ſhall enter it notwithſtanding the re- 
vocation: If a judgment be enter'd in the vacation, and a 
writ is taken out againſt the party's goods, as of the term be- 
fore, yet the writ thall levy the money in the hands of his er. 
ecutors; and held, that the ſtatute of frauds, &c. makes no al. 
teration as to goods, but binds them only from the deliver 
of the writ to the Sheriff. | 
But if a ſeme ſole gives a warrant of attorney, and afterwart 
marries; that is a revocation of the warrant of attorney, and 
judgment cannot be enter'd up thereon, as reported in Salk, 
599- 
#2 A judgment when figned ſhall relate to the firſt day cf 
the term precedent. Mod. Caſes in law aud equity 189, 199, 
10. 1 
: 7. A judgment in the Common Pleas relates to the Eſſoin- 
day of the term, and ſhall be a judgment from that time; but 
a judgment in the King's Bench carries its relation to the fuk 
day of the term only. Cro. Car. 102. pl. 2. Stamford v Coo 
per: Quære, Whether that muſt not be meant where the pricted 
inge are by bill ouly, in which caſe the returns of the proceſs, and th 
continuances are 10 the Quarto die poſt; but their pr c-edirgs t 
criginal are returnable, and continued in the ſame manner as in 
Common Fleas. 
8. If one will enter a judgment as of ſuch a term, he mv 
actually enter it before the Eſſoin-Day of the ſucceeding tt: 
- otherwiſe it ſhall only relate to the term of which he enter: | 
and if a judgment be figned in Hillary-term, and in the f. 
ſequent vacation the deſendant ſells lands, and beforethe fo 
day of Eafter-term the plaintiff enters his judgment, it fall 
tect the lands in the hands of the purchaſor; and if one cnte 
up a judgment thus in the vacation, when indeed the party 
dead; if he was living in the preceilent term, the judgment 


good by relation: Per Holt Chief Juſtice, 6 Mod. 19“ 
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„de 
1. A Warrant of Attorney to confeſs judgment ma 
en 6% one in cuſtody, if an Attorney be prefent; an 
man be arreſled by proceſs from the Court Ol Common 1! 


\ 
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»nd eives a warrant of Attorney to confeſs a judgment in the 
cout of King's Bench, and no Attorney is preſent, the court 
of King's Bench, may ſet aſide that judgment; but not if the 
warrant of Attorney be to confeſs a judgment in an inferiour 
court. Salk. 402. . ; 

2. If a warrant of Attorney be executed by a Feme Covert 
to confeſs a judgment, the court will not ſet aſide that judg- 
ment upon a motion; but ſhe muſt reverſe it by a writ of error. 
Salk. 400. 

3. it a judgment is confeſs'd upon terms, that being in effect 
but a conditional judgment, the court will lay their hands up- 
on it, and ſee the terms perform'd; but if the judgment be 
confeſſed abſolutely, and afterwards there is an agreement; this 
does not affect the judgment, and ('tis ſaid) the court will take 
no notice of it; but put the party to his action upon the 
agreement. Salk; 400. 

4. If a Feme Sole gives a warrant to confeſs a judgment, 
and marries before it be enter'd; this is a countermand in law 
of the warrant, and judgment ſhall not be enter'd, for that 
would charge the huſband. Salk.. 399. | 

5. If a warrant of Attorney to confeſs a judgment be made 
without mention of any term when the judgment ſhould be, it 
may be enter'd within a year after the date of it; but if it be 
ſſoin- noc than a year, it cannot be enter'd without an affidavit 
; bi ee the parties are living, and the money not paid; and upon 
e ibs affidavit there muſt be a motion for a rule of court for it. 
Coo 6. And if a warrant of Attorney to confeſs a judgment be 


rice nee without mention of any term when the judgment ſhould 
and be, it all be intended the next term after the date of it. Hill. 
1112: 88866 Car. 2. B. R. New Lill. Prat. Reg. 133. Letters B. D. 
15 ant 7. It a warrant of Attorney be given to conieſs a judgment 


rn a Ce Executic, for one year; Qrare, how the year ſhall 
be reckoned, whether from the date of the warrant of Attor- 
or from the day to which the judgment relates. 6 Mod. 
Th | 

8. If an able and reſponſible Attorney appears for another, 
thout a warrant, and judgment be figned againſt the party, 
judgment ſhall ſtand, and the Attorney ſhall be put to 
21101 againſt the Attorney; but if the Attorney be poor, 
a ſuſpicious condition, the court will ſet it aſide upon a 


on, 6 Mod. 16. 


* 
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Of Judgments againſt an Heir. 


In an action of debt againſt an Heir, if the defen- 
= ctnowledpes the action, and ſhews the certainty of 
eis which he hath by deſcent; neither his body, or any 
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of his goods or lands, ſhall be chargeable with the debt, but 
only thoſe which he hath by deſcent; and the judgment ſhal 
be 10 recover the debt to be levied of the lands deſcended, 
2 Roll's Abr. 70. Letter 3. pl. 1. 
2. Where the anceſtor bound himſelf and his heirs in | 
bond, who after a recovery thereupon dy'd, and a Scire facins 
iſſued againſt the Heir, who pleaded nothing by deſcent ; and 
1t was found that he had certain lands there; it was adjudged 
that the judgment ſhall be ſpecial, that is, of thoſe lands on- 
ly; but otherwiſe where the action is brought againſt the Heir 
on the bond of the Anceſtor, in which he bound himſelf and th 
bis heirs; for there he is charged as Heir, but here only a fy 
tertenant. Palmer 419. Bower v. Rewett, W. Jones 8). the 
ſame point adjudged in Mich. 1 W. & M. Carthew z. in the ou 
caſe of Braudlin and Milbank : And this diſtinction there 
made between a Sci. fac. againſt an heir, upon a judgment no 
obtained againſt his Anceſtor, and judgment upon that Scir pl. 
facias;, and a judgment in an action of debt againſt the heir, | 


where a man bound his heirs; for upon a falſe plea to the * 
Scire facias, the judgment ſhall be of lands deſcended; becauſe his 
the Scire facias does not alter or enlarge the firſt judgment. 8 


3. If an action of debt be brought 1 an heir, and he mag 
leads no Aﬀets by deſcent, and it be found againſt him, the jud, 


judgment ſhall be general; that is, to recover the debt, and 10 þ 


not. ſpecial; that is, of the lands deſcended for his falſe plea. con! 
2 Roll's Abr. 70. Letter C. pl. 2. enq1 

4. But if an action be brought for an annuity granted by WM Abr. 
deed, and the defendant pleads Non a factum pairis ſui, and it 
be found againſt him, the judgment ſhall be ſpecial, to wit, 
of the lands deſcended ; for tho“ the denying of the deed of 
his Father be falſe, yet it is not in his own cognizance; and 
being charged in reſpect of his Anceſtor's deed, the land cl 
his Anceſtor only ſhall be taken in execution. Cro. Car. 436. 


5. If an action be brought againſt the heir, and he conleſſes 
the action, the judgment Thall be generally againſt him; be- 
cauſe the action is in the gebet, and ſhall be preſumed that he 
hath aſſets. 2 Roll's Abr. 50. Letter C. pl. 3. and that whe 
ther the judgment be by Mil dicit or non ſum [nformatus. 2 
. | 
2 65 It is ſaid, that if the profits deſcend from the death of 
the Anceſtor to the time of the writ, amounting to enough! 
fatisfy the plaintiff, and he will ſhow that in his declare 
againſt the heir; and the defendant doth not deny it, the 5. | 
tiff ſhall have a gencral judgment, and execution immediate in ; 


ly. Ibid. pl. 6. 


— 
* 
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5, If an action be brought for an annuity agaiaft the heir 
upon the deed of his anceſtor, and it be found againſt him 
upon Non eff factum; and the plaintiff takes a TRY judgment, 


that is, for a motety of the lands deſcended, the defendant 
cannot affign it for error, becauſe it is for his advantage. 
Frank v. Tookley, ibid. pl. 7. and fee the before mentioned 
caſe of Clothworthy and Clothworthy. A. 
8. If an action of debt be brought or an heir, and he 
pleads no aſſets by deſcent; and it be found for the JR 


and a judgment be enter'd thereupon, that the plaintiff recover 
Ne the debt, damages and coſts of the land deſcended; and it is 
as further enter d, and becauſe it is unknown what I2nds are deſcended, 
he an ehquiry is awarded to enquire _— ; that judgment is errone- 
he ous, for by law that judgment ought to be general, which can- 


not be alter'd without the conſent of the plainoff; and here 
no ſuch conſent appears. Allen v. Holden. 2 Roll's Abs. 71. 
pl. 8. Stiles 287. Jones 87. | 

eit, 9. So if an action of debt be brought againſt an heir, and 
the he pleads no aſſets by deſcent, and it be found by a jury againft 
ule him, and they find he hath ſuch lands by deſcent ; and therenp- 
on judgment is yo that the plaintiff recover his debt, da- 


| he mages and cofts of the lands deſcended; that is an erroneous 
the judgment; for, as it is ſaid before, the judgment by law vught 
and u be general; which cannot be alter'd without the plainoff's 
plea. WW conſent; and it ſeems alſo that the jury cannot upon that writ 

enquire what was the aſſets, Sacllerave v. Bolvile. 2 Roll's 


d by Abr. 71. pl. 9. Stiles 327. 


nd it 10. Whether an heir may bring a writ of error to reverſe a 
wit, WAY judgment againſt his anceſtor. See Stiles 28. White v. Thomas. 
ed ol 11. Error of a judgment in the King's Bench, in debt on a 
and bond againſt an heir, who pleaded payment by his anceſtor ; and 
nd : julgment given againſt him: But Dolbin was ſtrongly of bpini 
« 430 


upon ſuch a plea than an executor : But by Holt, an heir is 


nſeſſes E bound expreſly by name, and an executor only repreſents the 
n; be- perſon of the teſtator; and judgment was affirmed. 1 Show. 
hat des. Braudling v. Milbanck, 


eat „ Of judgments againſt Executors. 

Due 

1210 . i 

e pla |. Where there are three executors, and one pleads a recove- 


neden 2 former action, and the other two Plene adminiſlra vii; 


and againſt the firſt plea the plaintiff replies covin, and upon 
cond, they are at ifſue; and the firſt iſſue is found for 
the 


on that there is no reaſon “ why an heir ſhould be more charged [P* 


Readings and Obſervations 


che plaintiff; and upon the other it is found that they bar 
thirty pounds of the goods of the teſtator unadminiſteres, 
Quere, how the judgment ſhall be entered? The prothonot. 
ries, upon being afked the queſtion by the lord Anderſon, te. 
ported, that their entry is guo/ querens recuperet that which is 
expreſly found by the verdict, and nothing as to the reſidue: 
and the court ſeemed to be of opinion, that where the plea * 
that they have nothing remaining in their hands, and it is found 
that part of the debt is in their hands; there the plaintiff, upon 
a ſurmiſe of goods come to their hands, ſhall have a fire facias; 
but otherwiſe if, upon ſuch iſſue, it is found for the defendantz ot 
that they have nothing in their hands. 1 Leon. 67, 68. Brace- 
buge v. Baſkervill. — | 
2. In the caſe of Hargthorpe v. Milforth & al' upon plene ; 
adminiſtravit, it was found that one of the executors had waſted | 
oods to the value of fix hundred pounds, and the other de- on 
8 had goods to the value of ſixteen pounds; and the me 
queſtion was whether one executor ſhall be i ed by the de- ha 
vaſtavit of his companion; and it was held that 8e ſhould not, ap] 
any further than the goods of the teſtator in his hands, but not 


to charge him of his own goods; and the next queſtion was anc 
how the judgment ſhould be entered, whether of the entire by 
debt, or for ſo much as was found in their hands; the protho- * 
notaxies there likewiſe certified that the courſe was to enter up Was 
judgment only for ſo much as was found in their hands; but 6 
the court were clearly of opinion that judgment ſhould be tor 21 
the whole debt. Cro. Eliz. 318. defe 
3. In the caſe of Dorcheſter and Webb in 3 Cro. 372. the 2 
court held, chat if upon plene adminiſtravit pleaded, it be 90 
found. againſt the defendant, that he hath ſome aſſets, judgment * 
ſhall be entered for the entire debt; but the plaintiff ſhall have aol 
execution only for ſo much as are found; aud after that a cv? relp 
Facias, when more aflets come to the executor's hands; but i both 
it be found againſt the plaintiff that the defendant hath lull) 7 
adminiſtered, then judgment ſhall be againſt the plaintiff. 2 pe 
4. Ia the above caſe of Dorcheſter and Webb, the cout te. relin 
ſolved that if an executor pleads plene admini/travit, the plaintiff ſeſſi 
cannot pray judgment for aſſets in future; but the plaintift 35 his « 
to be barred if he confeſſes it; and they denied the caſe of pour 
Shipley in 8 Co. 134. to be law; and they further held, that i that 
the plaintiff denies that the defendant fully adminiſtered, aud ke, 
it be found againſt the plaintiff, he ſhall pay coſts. vas, 
5. But this caſe, as to taking judgment of aſſets in future, teſtat 
has been adjudged otherwiſe in the caſe of Noel and others butt 
executors of Noel v. Nelſon, reported in 2 Saund. 226. and it ud t 
1 Sid. 448. 1 Ven. 74. 1 Lev. 286. Though it ſeems Twi- Jeyn 


den was much againſt it upon the authority of the above cafe 
: | Us 
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of Dorcheſter and Webb; but afcerwards, as reported by 
Ventis, he conſented to the judgment. 5 


6. If an cxecutor pleads that he never was executor, and it 


be found againſt him, the primes: ſhall be of the reflator's 


goods, if he hath ſo much in his hands, before he ſhall be 
charged of his own goods. 1 Saund. 217. 

7. Where an action of debt is brought againſt two adwiy 
nifirators, and upon plene admini/travit pleaded it be found tar 
one of the defendants ; Queere, whether the plaintiff can have 
judgment againſt one, and enter n capias per bilizm as to the 
other. Stiles 148. Gile v. Croſſe. 111 

8. Whether an adminiſtrator ſhall pay coſts upon plead. 
ing payment, and a verdict found for the plaintiff. Jeuter 
6 *. Saunders. 2 Keb. 679. | 


d 9. Where an action is brought againſt two executors, and 
. one of them only appears and confeſſes the action, the judg- 
16 ment ſhall be againſt them both of the teftator's goods, in the 
- hands of all the executors; and the damages of him only tha 
l, appeared, 1 Brownl. 53. | 
ot 10. In an action of debt brought upon a bond againſt Johns 
2s and his wife as adminiſtratrix; the delendant pleaded payment 
re by the wife after the death of the inteſtate, according to the 
0- condition of the bond; and after iſſue joined, the judgment 
up was entered guod recuperet debitum againſt them de b.ms leſIatoris, 
ut & /i non, then the damages de bonis propriis; whereas it bęiug 
for a falſe plea, and in their own knowledge, the counlel for tne 

defendant would have it the judgment . ought to be de banis 
the friprits; and as the wife, while under coverture, can have no 
be pods, the judgment ought to have been of the, goods of the 
ent ulband ales as to the firſt it was held that the judgment 
ave ſhould be de bonis leſtatoris, and as the huſband is chargeable in 
FL relpect of his wife being adminiſtratrix, the judgment againſt 
il both is good. 2 Cro. 191. John v. Adams. | 
ally 11, To an action of debt brought againſt an executor upon 

z penal bill, the defendant pleaded per minas, and aſterwards 
re- relinquiſhed his plea, and confeſſed the action; and the con- 
witt leſion was entered that he could not deny but chat the bill was 
it ; lis deed, nor but that he owed to the teſtator one hundred 
X 


pounds modo & forma, &c, and thereupon the judgment was 
ttat the plaintiff recover againſt the defendant the ſaid debt, 
be. and upon a writ of error two errors were aſligned ; one 
vas, becauſe the declaration was that the defendant owed the 
ellator, and detained from the executors, as it ought to be; 
but the confeſſion was entered that he owed On y to the teſtator; 
ud the other error was, that the judgment was, that Humphry 
Joyner recover the debt and damages awarded to the faid Hum- 


phry 


1 
N 
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phry Skinner; whereas it ought to have been Joyner; but ng. 
withſtanding the ſaid two errors, judgment was affirmed, Moc 


697. Joyner v. Ognell. 


12. After you have judgment by default or confeſſion again n 
an executor or adminiftrator, you can have no fieri ſaciu d . 
bonis propriis, nor execution of their body; nor can you hay * 
either, upon a judgment obtained by verdict and aſſets found his 
upon plene adminiſtravit pleaded ; but you muſt proceed one of 18. 
the following ways: firſt, either by a Feri facias de bonis tf 
toris, on which the ſheriff will return aulla bona; after which qu: 
there muſt go a ſcire fieri inguir, the tenor of which recite ven 
that there had been a F. Fa. iſſued, returned by the ſheriff aul con 
bona, quodgque teflatum exiſlit in cur” ura, that the executor had Ke. 
fold and waſted the teſtator's goods; and that the King, willing 1 
that juſtice ſhould be done, commands to levy the goods if the 
the ſheriff can; and if he cannot, then to enquire by the oaths ſreſſ 
of good men whether, &c. and if it appears to him that the Och. 


executor hath eloined the goods of the teſtator, then to wan 
the defendant to ſhew cauſe why execution ſhould not yy 
againſt his own goods; to which i. fac. the defendant may 
appear and plead plene admin;/iravit, and traverſe the devaſtanit 
Secondly, or elſe the plaintiff muſt ſue out a . fa. and give 
the ſheriff ſecurity, and he will return a devaſtavit, which the 
defendant cannot traverſe; and the reaſon is, if the ſheriff re 
turns a devaſiavit found by tbe jury, the defendant cannot hav 
any action for ſuch return; but if the ſheriff returns of bi 
own head a devaſlavit, the party hath a remedy to be "repaired 
in damages, by an act ion for a falſe return; and it is ſaid that 
upon plene adminiſtravit pleaded, and aſſets found upon view 
of the verdi& ſhewn him by the plaintiff, the. ſheriff muſt re. 
turn a f. /a. with a deva/iavit; and if he does not upon motion, 
the court will order it. The third way upon this return 1s t9 
ſue out a ſcire fac. reciting the former H. fa. and return of a 
aevaſlavit ; but the beft and moſt expeditious way is to ſue by 
an action of debt upon the judgment, and declare, ſu ſing 
a devaſtavit, a precedent which you have in 1 Saund. fol. 21 
and in Lut. 674. But it is held in Lut. that an executor of an 
executor ſhall not be charged with this action after his deceale 
for this action is . upon a tort, which is perforalis ad 
& moritur cum perſona. | & 

13. In the caſe in Lut. tis ſaid, that if a feme lefſec for li 
rendering rent, takes huſband and dies, the huſband {dal 
not be chargeable with the arrearages of rent incurred in d 
life-time of” the wife, Lut. 673, 


lecu 
20 
Tccut 
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14. If a-feme covert executrix marries and commits x de- 
vaftavit, it ſhall be called her devaſlavit, though it may be the 
huſband eſloyned, for it was her fault that ſhe married one 
that would waſte the teſtator's goods; and the executors upon 
a fl. fa. returned, ſhall be charged de bonis propris of huſband 
and wife, for the huſbavd ſhall be anſwerable for the fert of 
bis wife; ſo it is in trover by a feme dam ſola. Cro. Car. 374, 
f . | 

wk, a /ci. fa. againſt executors ſu veſting a deva/livit & 
eu'd is um ſuum propr* convertit & diſþeſuit, to traverſe the 
vendidit & elengavit is not ſufficient without anſwering tu the 
converſion ; for it may be that the executors ſecrete the goods, 
&c. 2 Saund. 403+ 

16. If an executor recovers by default, and dies inteſtate, 
the adminiſtrator cannot ſue out execution, but muſt bring a 
freſh action; for he can have no i. fac. Cro. Jac. 394. 
Otherwiſe if the recovery be by a verdict by the ſtatute of 17 
ae | ; 

17. If the huſband of a feme covert executrix convert 
goods or money, they become his, and 'tis a Jevaſiavit. Salk. 


it. se. 
ove Wi 18. Where a judgment is had againſt an executor by con- 
the eon or default, it is an admiſſion of affets, and he is 


ſtopped to ſay the contrary on a deva/tavit returned; and ſo is 
have WAS jury. Salk. 310. 

i bis 19. An action of debt on a devaſ/tavit lies for the executors 
aired WW! him to whom the wrong was done, though not againſt the 
cht iccutors of him that did it. Salk. 514. 

view 20. Toa ſci. fac. upon an interlocutory judgment againſt an 
ſt re-BW=<c tor, the defendant cannot plead a judgment in bar. Salk. 
2t10n, 2, 315, 

is t0 1. Where an action is brought within fix years, and the 
off dies before judgment; and after the fix years lapſe, 
ve by BMP executors may purſue it. Salk. 425. 

ſting WW : If judgment be recovered in an action of debt againſt 
|. 1 cuors ſuggeſting a devaſiavit; Quære. whether that action 
of a: be conſtrued an action of debt upon a judgment, or 
ceale; na devaſiavit. 1 Saund. 218. 

is a 3. If an executor brings an action, and non ęſl fuctum is 
tated, and it be found- againſt the plaintiff, he ſhall not pay 
IMs. 2 Cro. 229. Hayworth v. David. 
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Exceptions to Judgments. , 
| th 

1. Where an action of debt is brought upon an ama. 5 
bond, and a breach is aſſigned in a matter not in the ſubmiſfion 5 
by which the plaintiff becomes non-ſuited, if after the jude- 
ment be reverſed; yet the coſts ſhall not be reftored. Mor 4 
625. Lad v. Wright. 

2. Exceptions to a judgment for a fine in a conri-leet. Stiles * 

137. 

3. To a judgment in debt upon a recognizance taken in 10 
London. Co. Eliz. 186. Chamberlain v. Thorpe. 10 
| 4 To a judgment upon a concęſſit ſolvere. Stiles 145. Tig 8 
v. Roberts. . 

5. To a judgment for the arrearages of an annuity. Stiles 
162. Tyndall & al v. Harrrington. 

6. To a judgment in debt upon an emſſet. Cro. Eliz. 837, 
Middleton v. Trott. 2 Cro. 88. Draper v. Raſtall. 

7. To a judgment upon an outlawry in debt. Cro. Eli. 

104. Elred v. Waſs 611. Wade & Ux' v. Smith. Cro. Eli, 
368. Ive v. Awbrey. | 

8. To a 2 againſt an infant. Cro. Eliz. 569. Shed- 1. 
borough v. Raunt. appe 

9. To an action of debt upon the ſtatute of 1 & 2 P. & M. g 
for taking ten-pence for a diftreſs. 3 Cro. 559. Norh . 
Wingate, 329% 

I:. To a judgment in debt upon the ſtatute of Uſury. 1. 
Cro. 104. Wood; v. # 
. 11. To a judgment upon a penal bill. Stiles 25. 558 

12. To a judgment upon a bond for the performance of cc,. 
yenants. Stiles 38. Jones v. Stanley. 8 

13. To a judgment in debt for rent. 3 Cro. 143. Log” 
v. Nethercote. 3 Cro. 338. Elliot v. Skip. aa 
14. To a judgment in debt upon the arrearages of an ap": 
count. Stiles 119. Raw ev. Raw. a g 


15. To a judgment in debt upon a ſimple contract. Sul 
6. Ward v. Coggin. | : 

16. Where a writ of error in fact was held to lie for an f. 
fant in an action of debt, and he may thereupon be brought“ 
and inſpected ; and the judgment will be thereon reverlcd. 
Bulſtr. 236. Butts v. Jennings. 5 

17. How to proceed where after a plea of plene adiminiſlratt 
and it is found for the plaintiff, the judgment is aſſigned t0! 
King. 2 Leon. 67. Newen's caſe. 1 
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18. If an action of debt be brought againſt four coheirs, 
ind leveral iſſues are joined on riens per diſcent, and affets are 
ſound as to one, and as to the reſt that they had nothing, having 
:liened before the writ ; whereupon j»dgment is againſt her 
hit had affets, god the plaintiff rec peres debitum ei dampna ſua 
generally de boms proprits , and it was held to be right. 2 Keb. 
588. Cary v. Rooby. | 1 5 h 

19. The want of a writ of inquiry was held to be aided by 
the ſtatute of jeofails. Fitz-Gib. 162. | | 

20. The diſcontinuance of the original, and a variance 
between it, and the declaration in this, that the declaration 
was in treſpaſs in the late King's time, with a continnando to 
the preſent King's time, when the original was brought, and 
concluded & contra pacem no/tram; and both adjudged to be 
aided. Mich. 3 Geo. 2. B. R. Fitz-Gib. y. | 

21. What aided by the ſtatute of jeotails. 1 Brownl. 81. 
Wilks v. Wright. Cro. Eliz. 259. Gurney & Ux' v. Clcar. 


Exceptions to Judgments in inferior Courts. 


hed . In an inferior court upon a demurrer to a plea, it muft 

zppear to the ſuperior court that the court below have deter- 
mined the matter of law, that the plea was inſufficient ; and it 
is enough for them to ſay that; therefore it is adjudged the 
plaintiff do recover; and for this crror the judgment was re- 
rerled. Salk, 402. Atwood v. Burt. 

2. In an action of debt in an inferior court the plaint was 
ſor ſeven pounds, the declaration was upon two contracts, one 
jor dont pounds, and the other for three pound's ten ſhillings ; 
tie delendant pleads as to *the ſeven pounds mil 4evbet; and 
ara verdict tor the plaintiff, and a judgment for the plaintiff 
0 recover prout narravit; it was held to be error, becauſe he 
covers more than his plaint was for. Yelv. 5.. 

3 If a judgment be in an inferior court, they oveht to ſay 
nuderatum eft per curiam palatii, or whatever the court be; but 


Lec It was er e in the county palatine of Durham, the 
adgment was 


ror court, and they conſidered the court of the county pa- 


het original ſuperior couit. 1 Saund. 75. Peacock v. 
u & al'. 


Ocher 
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Other Caſes concerning Judgments in an in 
| Court. 


1 Pen. 5. Baines v. Biggerſdale.] Cro. Elia. 544. Gadley v. Wii 


ferior 


1 
6. Billingham v. Vava- cot. 
ä four, Cro. Eliz. 105. News ak 
Sies 2. Maſterman's caſe. 152. Beſomme v. Croc, 
88. Hobſon v. Heywood. 256. Fendrid v. Chambers. 
97. Pay v. Paxted. 257. Savory v. Tey. 
111. 115. Brereton v. Mon- 894. Grice v. Chambers. 05 
8 nington. 2 Gro. 108. Pratt v. Dixon, 
13. Tomkins v. Jordan. 261. Ellis v. Fohnſin. 
— — — 3 Co. 315. Goudſon v. Duftill, 
165. Stubbs v. Manklyn. 316. Parker v. Taylr. 
187. inſon v. Potter. Lymbery v. 
198. Neal v. Sparing. 1 Bulltr. 67 Mocdhunſ. 205 
200. Wyatt v. Harbye. Denton v. Sale | 
225. Dudeny v. Collier. 115 Stubbs v. Flu, 
1 Leon. 185, 302. Knight v. 3 Bulftr. 92. Robins u. Samts. 
| Savage. 2095. Reade v. Holme. 
4 Leon. 78. 6 Mad. 61. Evans v. Ruben. "7 
W. Jones 448. Thurſton v. Pin- 302. Williams v. Coy. * 
cent. 1 Keb. 378. Anniſon v. Parking ö 
1 Buſftr. 65. Tiuile y v. Adams. | 3 Keb. 677. Harvey v. Hallau i 


Sect 
anied 
Thit 
Four 
Fifth 
Sixt} 
Seren 


Light 


Exceptions to Judgments in Debt upon a Bond. 


Cro. Eliz. 144. Long v. Wood- | 3 Cro. 534. Petham v. Heming 
* 72 , | 153. Lee v. Scarveton. 

2 Cro. 64. Davis v. Clarke. 2 Show. 504. I/ted v. Clarke. 
85. Blunden v. Wood. 1 Show. 8. 

185. Harriſon executor, Sc. 1 Leon. 33. Taylor v. Moss 


v. Fulflowe. zoo. Lee v. Shuretin. Fir 
211. Beecher v. Shirley. 1 Bulftr. 206. Saxey v. Wim 
221. Barrett v. Fletcher. 225 n. 4 1 * 
Cro. 209. Courtney v. Green- | 2 Bulftr. 230. Fonts v. 0h if 
: 5 ville? 241. ar/hall v. Fall Wer te 


2 19. Marriott v. Kinſman. 
To Judgments on an Eſcape. 
Cro. Elia. 706. Leighton v. | Gro. Elia. 767. a * Kum, 


Carnus. 
0 


| On Actions of Debt. 


To Judgments in Debt for not ſetting out Tithes. 


Gra. 57. Cornwallis v. Spur- | 2 Cro. 70. Dagge & al v. Pen- 
22 7 ling. Leven. | 


To other Judgments in Debt. 


&:. Elia. 284. Boyer v. Jen- | 3 Cro. 59. Mildmay's cafe. 
nings. 2 Cro. 284. Levell v. Hall. 
434. Staughton v. Yelv. 5. Crumpton v. Smith. 
Newcomb. I Leon. 30. Watts v. Fordan. 
844. Walker v. Han- | 1 Leon. 41. Willſhaldge v. Da- 
cock. vidge. 
05. 255. Gybſon v. Harbottlc. | 6 Mod. 206. Carleton v. Mor- 
272. Hampton v. Courtney. | tagh. 


Of the Execution. 


In treating of executions, the caſes in the books are placed 
ander the following diviſions:— 


Firſt, What Courts are to award Executions. 
_— What Executicns may, and when and how be + 


anted. 

Thirdly, Fer and againſt whom. a 

Fourthly, Of” what an execution may be made. 

Fitthly, When, where and how, to be executed. 

dirthly, How an Execution againſt one ſhall avail another. 
deventhly, Flow an Execution may be diſcharged. | 
Lighthly, Of charging @ man in execution already in priſon. 


Firſt, What Courts are to award Execution. 


1. If there be a recovery in a court-baron, they have no 
ver to grant execution to the plaintiff of the defendant's 
9%; but they diſtrain the A and keep the diſtreſs 
their hands, as a pledge till he has ſatisfied the condem- 
won, 4 H. 6. 17. b. 1 Roll's Abr. 887. Letter L. pl. 1. 

Ia man recovers in the King's Bench, and thereupon an 
"ut 1s brought in the Common Pleas where the firſt verdict 
timed, no execution can be awarded in the Common 
, becauſe they have but the tenor of the record there. 
HilL 
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Hill. 37 Eliz. C. B. fer curiam, between York and Allen. 
Roll's Abr. 887. Letter L. pl. 2, 3. But in that caſe executicy 
may be awarded in the King's Bench, for there the record jr. 
ſelf continues. Ibid. pl. 3. 

3- If a man recovers in an inferior court of record a deb. 
or damages, and afterwards the record is removed into the 
King's Bench by a certiorari; it was doubted whether the coun 
of King's Beuch were bound to grant an execution upon that 
judgment. Mich. 11 Car. B. R. between Peache and Foſter: 
The court appointed it to be argued, i. e. whether the court of 
King's Bench are bound by this means to aid inferior court 
3 in Hill. 10 Car. Roll 74. 1 Roll's Abr. 887. Letter 
- 15 a record comes into the court of King's Bench, whether 

by writ of error or of falſe judgment, an execution may be 
ſued there. 1 Roll's Abr. 884. Letter A. pl. 1, 2. 

5. If judgment be obtained in the King's Bench, and 
upon a writ of error it be removed into the Exchequer-chamber, 
the court of King's Bench muſt award execution; and the 
party may have the fame kind of execution there, as he might 
have had in the Common Pleas. 5 Co. 88. 

6. If a judgment be had in the Common Pleas, and affirmed 
in the King's Bench by a writ of error, the court of Kings 
Bench muſt award execution. Stiles's Reg. 139, 141. 

7. In the caſe of Riſam v. Goodwin, Mich. 5 Car. Rol. 
2512, reported of Paſch. 7. Car. in Hutton 117. where a 
judgment upon a /cire facias was removed from the grand ſcilions 
by mittimus, to the court of Common Plcas, after a ceriicrari 
iſſued from the court of Chancery: It was adjudged that i 
court af Common Pleas could not award execution upon bete 
four reaſons. 1. The court of grand ſeffions is an interior 
court. 2. The record itſelf comes not into the Common Fleas, 
but the tranſcript. 3. The ſtatute of 34 H. 8. hath appointed 
the execution, and that method muſt be purſucd. 4. This 

P“ 384] diverſity was there taken, *that when a judgment in a pecuital 
inferior cout comes into the King's bench, or into the Com- 
mon Pleas by writ of error, and it is affirmed, then the 1upe- 


tun 
tutie 


rior court ſupplies and adds ſtrength to the judgment; but when find 
removed by a certizrari, and ſent by mittimus, it tall not be ſued 
executed there; but the plaintiff might bring an action ee. 
debt there; but to make the ſuperior court an inſtrument | na; 
ſerve the inferior court, and extend their juri;ciction in , "UW 
manner was not lawful. Hetly 24. the ſame point 3% * 
judged. 7 

G | 
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On Actions of Debt. 


Secondly, what Executions may, and when and 
how be granted. 


Ihe ſeveral executions to be had on jndgments in perſonal 
actions, are, 1. againſt the body; 2. the lands; 3. the goods 
aud chattels of the defendant. 

1. The execution againſt che body is a capias ad fatisfaci- 
endum, which lay not at Common Law in this action, though 
it did in treſpaſs vi et armis, where a capias lay in the procels : 


de But by the ſtatute of Marlbridge, cap. 23. and Weſtm. x. c. 
It. a capias was given in account; and afterwards by the ſta- 
nd tute of 25 Ed. 3. cap. 17. the like proceſs was pres in debt 
= as in account. Vide Sir William Herbert's caſe, 3 Co. 11. 1 
Js Inſt. 290. b. 2 Inſt. 394. 
oht 2. The execution againſt the lands was given by the ſtatute 
of Weſtm. 2. cap. 18. for before that ſtatute the creditor was 
1 not to take away the poſſeſſion of the lands of the debtor, 
= becauſe it would hinder the following his huſbandry and til- 
l lage, ſo greatly beneficial, to the commonwealth; and this 
Kol. ſaute gives the creditor an election to have the moiety only of 
re 2 his debtor's lands delivered to him, which he is to keep till 
ons he is ſatisfied of his debt and damages. 
* 3. The execution againſt the goods and chattels is by a 
he fer: facias which lay at common law, whereby the ſheriff is to 
bete lery the money, and bring it into court at the day of the return 
** of the writ, to be rendered to che plaintiff as a ſatisfaction 
len. tor his debt and damages. 
ned Upon theſe ſeveral executions the following points have been 
This atudped — | 
uli 4 When lands are once taken in evecution, and the writ re- 


tunech and filed, che plaintiff ſhall have no other writ of exe- 
can; but where an action of debt was brought for one thou- 
nd pounds, and the defendant pleaded that the plaintiff had 
ſued ov! three ſeveral elegits into thiee ſeveral counties ; upon 
one y hefe, f the ſheriff had returned that he had levied of the 
gs of the defendant five hundred pounds: Upon a demurrer 
Pee queſtions aroſe; 1. Whether the ſuing of the writ-of 
Gen be not an clection of that writ, and a waiver ot all 
Our. e. Whether the ſuing of an elegit be not an election 
& hit execution, and no other. 3. Whether the ſuing out 
QC three wiite, and it not appearing what became of the other 
ten, nas not a bar to that action; but the court held that the 
ſtatute 
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ſtatute intended to give a remedy for the debt beyond the rene 
dy the party had at common law, and not to take away any re 
medy that was at common law before; and an action of debt 
would lie upon the judgment at common-law, after the year 
when no execution would lie; aud it could not bethe intention 
of the ſtatute, by the nice conſtruction of the word elegit, 10 
ſay that it was an election of that writ; ſo that he could ng 
have another afterwards, when it appears that the ſtatute intend. 
ed to give cteditors a greater remedy than they had before: 
and the levying goods only for part upon the elegit will ng 
hinder him from having another e/zg to take the lands for the 
refidue; and as to that, that it did not appear what became of 
the other writs of elegit; it ſhall not be intended that any land 
were extended thereupon ; but that muſt come upon the de. 
fendant's part to ſhew. 1 Lev. 92. Glaſſcock v. Morgan. 
1 Sid. 184. - | 

5. Though it be ſaid by Cook chief juſtice, as reported in 
Hob. 2. that an elegit is of ſuch a peremptory nature, that if it 
be ſued out and entered upon record, though the plaintiff pets 
nothing by it, yet he ſhall never have - execution until 
ſomewhat be found; ſo in Cro. Jac. 338. in the caſe of Crayley 
and Lydgeate, all the judges were of that opinion; and the 
reaſon made uſe of by them was, becauſe upon the prayer of 
the party to have an clegit, it is entered upon the roll elegit it 
executionem per medietatem terre ; 1o here he is (ſay they) eſtoppel 
to have another execution: but by opinion of Hobart in Fofte 
and Jackſon's caſe, fol. 57. that muſt. be intended when the 
firſt is returned. ſerved, but not where a nil is returned; for 
there the party may have an elegit, or any other execution, though 
the election be entered on record; and ſays Hobart, it ſeems 
that the conceit of the peremptory iſſuing of the election en. 
tered, hath been the cauſe that the entry of later times bat 
been forborn of record, till firſt it appears whether any thing 
can be had by the elegit, and then to enter ſuch election upon 
the roll, when the elzgit is returned executed; but indeed when 
execution is made out, it is fit it ſhould be returned of rt 
cord, and filed, and not kept in the attorney's pockets t0 
hide and return, when they find their advantage in it: 5c 
for reaſon of law in this caſe, there is none why a man ſhould 
be prejudiced by ignorance alieni facti or caſus; and theretor 
ſays he, if I plead joint-tenancy in myſelf, I muſt ſhew d 
whoſe feoffment ; and ſo of joint-tenancy in a firanger nen 
it is a miſtaken notion, if it be conceived that the elc&tio 
that is made and recorded, is to be taken an election of 1 
very writ of elzgit; foi it is an election of the land, &-0 
the deſendant, executionem ds medietate terrarums Hi. 5 
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On Actions of Debt. 
6. The plaintiff may ſue out ſeveral elegits into different 
eounties; ba if he ſues out a teſlatum elegit into one county, 
ſuppoſing an e/egit had been ſued out into another, and it ap- 

us that no elegit was ſued out in the firſt county, that will 
8 error. Cro. T2 146. Goodyere v. Ince. Yelv. 179. the 
lame caſe, 2 Brownl. 208. 3 

If reſtitution be awarded upon a reverſal of an execution 
f clegit, the party ſhall be reſtored to the term taken by the 
zeit; and it is not like to a ſale to a ſtranger upon a Fer: facias, 
which gives an authority to the ſheriff to ſell and bring the mo- 
ey into court; for there if the term be ſold to a ſtranger, and 
the execution be reverſed, the party ſhall be reftored only to che 
money ariſing by the ſale; Cro. Jac. 246. Goodyere v. Ince. 
8. If the party accepts lands from the ſheriff upon an elegit, 
be cannot afterwards take another elegit; but upon a ſurmiſe 
at the party had other lands in the ſame county, he may have 
new elegit ; ſo if all the lands extended upon an elegit be 
ited by a better title; the plaintiff may take out a new exe- 
ation. 4 Rep. 66: | BF 
9. If a man ſues out an elegit, and thereupon a nikil is re- 
med, the plaintiff may ſue out a capias ad /atisfaciendum or 4 
i facias. 1 Lev. 176. 
10. If a mau prays an elegi, and enters it upon record, it 


s r as been ſaid he cannot afterwards refort to any other writ of 
4* zecution, becauſe he has made his election. 19 Hen. 4. 6. 
Ahe ec. B. R between Andrews and Cope, ſer curiam and 


he clerks of C. B. and B. R. that it was always the cowſe 
jithin a year after the prayer. Contra in Hob, Rep. in Foſter 
id Jackſon's caſe; 1 Roll's Abr. 904. Letter V. pl. 1. 

11. If a man recovers debt or damages in the Common 


en- * | ; : 
"Pak leas, and 2 an elegit, which is entered upon record; 
Few nd afterwards the record is removed in the King's-bench by 
upor of error, where the judgment is affirmed within a 
che te plaintiff may have an execution *in the King's Bench [ps 85) 
of n 4 a Capuas or fieri facias; becauſe it is in another court 395 
m—_— that in which he made his election before. Trip. 15 
WT WY B. R. between Andrews and Cope; per curiam, except 
1 Meridge who was of the contrary opinion. 1 Roll's Abr. 


5 pl, 2. 


retore E $57 3 er eh 1 

- 12 It a man ſues an elegit, and it is returned nil within 
„ben u, he fall have a capias or a feri facias within a year 
lebe perwards. Trin. 15 Jac, B. R. between Andrews and Cope; 
of th peed by the court, and the clerks of the King's Bench and 
. . Pleas, who ſaid it is their common courſe to have it 
7 in the year after the prayer. Mich. 15 Jac. C. B. It was 


ſeed by the court in the ſame caſe, Hob. Rep. 7c 
Rep. 79. 47 Ed. z. 
Yor 11 41. upon an glegit returned that lie fad but — 
ö P p marks 
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marks of the rent; and held that he might have the advantage 1 
which was at common law, which ſeems to be meant a ferj acids, 


and it was likewiſe there held, that if he had no execution cf f 
che damages on the firſt writ, (by which it ſeems to be intende4 51 
that a nihil is returned) he may have a new writ, contra 30 Ed. "oy 
3. 24. 1 Roll's Abr. 905. pl. 3, Um 


13. If a man prays an e/egit, and it is entered upon record M ſhou 
in C. B. and ſues out the writ, and before the return of it the 
1ecord is removed in the King's Bench, where the Judgment is 
affirmed within the year; and after it is affirmed to the coun, Moe 
that the ſheriff hath returned his writ ſerved in C. B. yet the V 
plaintiff may have a capias, becauſe that this allegation does 
not appear to the court of King's Bench; and it 1s then im- 
poſſible ic ſhould be returned there; and therefore is more 
firong than if a ini was returned. Trin. 16 Jac. B. R. be 
tween Andrews and Cope: Adjudged by the court, excett 
Dodderidge, who ſeemed to be of a contrary opinion, by reaſen 
the eleftion upon the rell. 1 Roll's Abr. 905. pl. 4. 

14. If a man ſues an elegit, upon which goods are taken in 
execution, and ſold for part of the debt, and that is returned 
yet he may have a capias afterwards, for now it is in effect but 
a frer: facias, no lands being extended; and fo it is but a nikil 


as to any land. Hob. Rep. 81. 1 Roll's Abr. gos. pl. 5. 


15. It a man des out an elegit upon a recovery, and od 
ſheriff returns that he hath made partition of the lands of : b. 
defendant by twelve jurors; but he cannot deliver a moiety br. 
the party according to the writ, becauſe all the lands are e 21. 
tended upon the hams; he may after have a capias ad ſafi ed th 
Faciendum, for this return is all one in effect, as if a 1 
returned; for non conſlat by the return, how the plaintiff ua;, 
have execution; nor can the plaintiff have any benefit by! 22, 
writ of elegit; for after the extent ended, he ought to have With ( 
new elegit, and not a levari facias. Mich. 31 & 32 Elis. B. Nan 


e Palmer and Knolles adjudged. 1 Roll's Abr. 90 
l. 6. 
K 16. If a void elegit be filed, yet after the year he may LY ere 
a new elegit. Mich. 10 Jac. B. R. 1 Roll's Abr. 905. pl. 7: 

17. Two obligors are ſued ſeverally in two ſeveral cout 
and the lands of one of them are extended upon an c. 
other cannot be taken upon a capias ad ſatisfaciendm. Halc 
12 Jac. B. R. Cowley v. Lydiat. 1 Koll's Kep. 8. 
Cro. 338. : : 4 Tin ; 

18. If a man taken in execution by capias be put in pr 
and afterwards eſcape, and then the ineriff dies, a new @ 
lies againſt him, becanſe otherwiſe the plaintiff woul! 
without remedy. 41 Aſſize 15. Adjudged 1 Roll's Abr. 0 
Letter U. pl. 4. | x 


On Actions of Debt. 

Mete; This was before the Act of 8 & 99 W. 3. cap. 14. for 
now by that ſtatute the plaintiff may have a new execution 
againſt the party for his eſcape in every caſe. 

19. Before this ſtatute, if a man in execution eſcaped; and 
the ſheriff made freſh purſuit after him, and afterwards took 
kim again, although it were a long time afterwards, yet he 
ſhould be ſaid to be in execution again; becauſe he ſhould not 
ake advantage of his own wrong. 3 Co. 52. Ridgeway's caſe 
reſolved: Doubted in 12 Hen. 7. Kelway 2 b. Popham 41. 
Moor 669. Cro. Eliz. 439- Goul. 180. the ſame caſe. 

Mir; By the 8 & 9. W. 3. cap. 27. F. 7. No retaking ſhall 
be given in evidence in an action of eſcape, unleſs ſpecially pleaded, 
and cath made by the keeper of the priſon that ſuch eſcape was 
without his conſent : but i, ſuch affidavit proves falſe, ſuch keeper 


be-“. forfeit foe hundred pounds. | 
cit 20. If a man upon a capias ad ſatisfaciendum before that act 
bnd been taken in execution; and afterwards eſcaped; and was 


reſcued from the ſheriff and eſcaped, the plaintiff might have 
a new cabias, and take him again, the firſt writ not being re- 
turned. Paſch. 8 Car. B. R. hetween Sir Robert Mounſon and 

ayton : Adjudged per curiam upon a ſcire facias after a year, 
becauſe he hog d not take advantage of his own wrong. 
Irtratur Trin. 7 Car. Rot. 1343. Paſch. 7 Jac. B. R. between 
Rodford and Hopkins, per curiam, agreed. 3 Co. Ridgwaie 


f :. b. cn 14 H. 7. 1. per curiam, contra 41 Aft. 15. 1 Roll's 


7 


ety Abr. 901. Letter U. pl. 6. | 
1 21. So in the ſame caſe, if the ſheriff had returned the writ 
alu 


eiche reſcue, the plaintiff might have a new capias againſt 
mhil 1 Pa 


reſaid. Paich. 8 Car. B. R. in the ſaid 


um lor the reaſon a 


7 (hail; jr curiam agreed. 9 Roll's Abr. 901. Lett. U. pl. 7. 
by . And if A. was in execution at the ſuit of B. and eſcaped 
have th the conſent of the ſheriff, and afterwards the ſheriff re- 
B. o him and kept in priſon; he ſhould be in execution to B. 3 Co. 52. b. 


ſeauſe altho' B. might bring an action againſt the ſheriff for 7 ant 5 


* 2%lunlary eſcape, yet that was at his election; for the party defendant 

execution ſhould not put B. againſt his will to his action eſcaped by 
unt the ſheriff, for it might be that the ſheriff might not he conſent 
* able to give him his recompence. Hill. 10. Car. C. B. 9 
Nuten Trevillion and Lord Roberts, Roll 1622. Where an ee be 
la querela was brought upon that ſurmiſe, and iſſue taken retaken; if 
xn the voluntary eſcape, and yet adjudged againſt the plain- be is, he 
vn arreſt of judgment. Conira Hob. Rep. 202. the ſheriff of au have 


er his caſe, vide Hob. 60. querela, 
| | - ro. 44. 

© quere/a den ed. The ſame point cited in Cro. Eliz. 102. Stubbs v. Right- 
. ies 119. Walker v. Alder, held it would lie where the party eſcaped by 
Sem of the plaintitf. 


. 90 


P Pp 2 23. If 
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23. If a man in execution in the county of Devon ef, 

in the county of Somerſet, where he is taken in execution; and 
after the ſheriff of Devon, upon freſh purſuit, finds him in 
Priſon in Somerſet : Qnære, whether he may charge the ſherf 
of Somerſet with the firſt execution, or may put the 7 
in execution, inaſmuch as he could not retake him. 1 Noll 
Abr. 992. pl. 9. 
24. If a man be in priſon upon a capiatur pro fine, and after 

_ wards there is an agreement between the priſoner and the plain- 
tiff, and the plaintiff ſuffers him to go at large after the fine 
aid upon the recoguizance made upon the duty to the plainiff, 

if the defendant pays not the duty, the plaintiff may ſue out 
an execution upon the condemnation, or upon the recopnizance 
at his pleaſure ; for he was not in execution at his ſuit by his 
election. 21 Ed. 4. 67. b. 1 Roll's Abr. _ I. 10. 
25. If a man recovers a debt againſt B. who is afterward; 
taken upon a capias utlagatum within the year, and put in 
priſon; although he be in execution prima facie, yet the pany 
may chooſe whether he ſhall be in execution thereby for him or 
no; and ſo may have a new execution by a capias, although the 
{ſheriff ſuffers him to eſcape upon the capias utlagatum; 2 he 
was never in execution thereby at the plaintiff's election. 
Mich. 43 & 44 Eliz. B. R. between Shaw and Cutters, cn 
Hill. 7 Jac. C. B. held by the eourt. 1 Roll's Abr. 902. pl. 11 
r* 2386) 26. InPaſch. 8 W.3. Wolf v. Daviſon, where an action of 
debt was brought for an eſcape upon à capias utlagatum aſie 
judgment, anch it was found by a ſpecial verdict that the plain 
tiff had outlawed one J. S. after judgment upon a capias a 
ſatisfaciendum ſued out within the year; and that two v 
after the outlawry, he was taken upon a ca“ ias wut lagatum, Plain 
and the ſheriff ſuffered him to eſcape : Upon argument it 0 
admitted, that if a capias utlagatum had been ſued out wi” !. 
in the year, no prayer had been neceſſary, becauſe the plainti 
might have had a ca. ſa. without a ſcire facias; but this beiny 
after the year, the queſtion was; whether he could be faid 1 
be in execution for the plaintiff in the original action withou 
prayer; and the court held that he was, though no prayer vagoye® 
entered, becauſe he would have been ſo, if he had be 
within the year ; and here is no difference; for the plaint 
was at the end of his proceſs at the exigent, and no cont 
ance nor ſcire facias lies after a capias utlagatum ; and d 
very capias utlagatum, which is ſued at his charge, imposte | 
election of the body. Yide Cro. Eliz. 918, 850. 1 Roll 8! * 
1 Sid. 280. 5 Ed. 3. pl. 12. 5 Co. 89. 5 Mod. 200, © 
Salk. 319. | 
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a7, If a man in execution of the party ſues a writ of error, 
1nd finds bail by recognizance to roſecute with effect; if the 
judgment be affirmed, the plaintiff ſhall not have another exe- 
ution, becauſe he had an execution before; but he ought to 
ſue ont an execution upon the recognizance. 21 E. 4. 67 b. 
1 Roll's Abr. 902. pl. 12. | 

28. But where an execution was ſued out after the year, and 
the plaintiff thereupon arreſted; and upon a writ of error the 
judgment was affirmed, but the execution reverſed ; it was held 
otherwiſe, becauſe he never was legally in execution; for the 
execution is reverſed, and therefore he may be taken again. 
Palm. 448. 9 

29. If a man in execution ſues out a ſcire facias upon a deed, 
25 ſuppoſe an acquittance, and the party lets him ont by recog- 
nizance; if it be found not the deed of him that recovered, he 


his . 

cannot have an execution again but upon the recognizance, 
i; WY Ed. 4. 67. b. 1 Roll's Abr. 902. pl. 13. 
17 30. It a ſheriff levies goods by virtue of a feri facias, and 
any WW oes not deliver them to the party, nor return his writ, the 
mor plaintiff may have a new fer facias; becauſe a record ſhall 


devot be avoided by a nude matter of fact. Paſch. 7. Jac. C. B. 

r de Warburton faid it was adjudged Paſch. 1 Jac. C. B. per curiam. 
108. bid. pl. 14. . 

= zi. Where a catias ad /atisfaciendum is delivered to the ſhe- 

riff, and he makes a warrant as upon a capias ad reſpontendum ; 


ion of 0ugh the ſheriff by his return has charged himſelf to the 
aſter plaintiff, yet the plaintiff may have a new executiou againſt 
plain the defendant. Yelv. 52. Wood v. Harburne. 


32. If a man before he is in execution finds bail upon a 

nt of error, and afterwards the judgment is affirmed, the 
plaintiff may have an action upon the recognizance, or an exe- 
eution upon the record. 21 Ed. 4. 67. b. 1 Roll's Abr. 902, 
Pl. 15. 
33- If a man upon a ſtatute ſtaple or merchant ſues an audi- 
qrerela, and is thereupon bailed, and afterwards does not 
poſecute it, or it is adjudged againſt him; it ſeems that by 
te ſtatute of 11 H. cap. 5. that he may be taken in execution 
gain. 1 Roll's Abr. 902. pl. 16. | 


a 34. If a man in execution be bailed by the court, yet he 
plain be afterwards taken in execution again. Paſch. 13 Jac. 
contit K. fer Coke. | 

and d 35. If A. recovers againſt B. an execution de bonis teftatoris g, 
zports c. Er non de bonis / ropriis; and the ſheriff upon a f. fa. 
Roll 81 "ts me money, and afterwards upon another Feri facras di- 
200, td to him, returns a deva/iavit; and thereupon a /cire facing 


Led againſt B. to ſhew cauſe, &c. B. may diſcharge himſelf 
L this cevaflavir, by pleading that the ſheriff levied the moucy 
Pen the firſt Feri facias. Trin. 11 Car. B. R. between Middle- 
ud Powell, per curiam. 1 Roll's 903. pl. 18. 4 
36. 
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36. If a man ſues out a capias ad ſatisfaciendum, which i; 
returned non ęſt inventus, and thereupon a 7e/tatum into another 
county, and that he alſo returned non eff inventus; the plaintif, 
(as it is ſaid) cannot ſue out an exigi facias immediately, with- 
out reſorting once more to the county where the original wa 
returnable by an alias capias there; and ſuch exigi facias with 
out it was adjudged erroneous. New Dyer 295. b. pl. 18. 80 
where a judgment was had in London againft executors de bt 
teſtatoris, and upon a fieri facias and nihil returned upon a 
teſiatum in Buckinghamſhire, a devaſtavit returned, and upon 
that another Fo Facias de bonis propriis in Buckinghamſhire; 
this 1s error, for it ought firſt to be in London. See the margin 
of the above caſe in New Dyer. 

37. If the plaintiff ſues out an elegz! into another count 
than where the action is laid, (i. e. !e/tatum elegit) ſuppoſing one 
to have been ſued out and returved, if in truth no ſuch execu- 
tion was ſued out and filed, the execution will be erroneous; 
and in ſuch caſe the defendant was reſtored to his term extended 
upon ſuch a igſlatum elegit. Yelv. 179. Goodyer v. Ince. 

38. An execution levied before the judgment was ſigned was 
irregular. 2 Show 494. Stampe v. Kiotey. 

39- If a man recovers againſt three jointly, the execution 
ought to be joint againſt all alike, and not againſt one only, 
Trin. 39 El. B. R. in Adams and Dixon's cate, Hill, 41 Eli, 
B. R. between Beverley and Beverley; adjudged in a writ © 
error. Trin. 8. Jac. C. B. per curiam, a man cannot have at, 
elegit againſt one and a capias againſt the other, but he ought 
to have the ſame proceſs againſt both. 1 Roll's Abr. 888. 
Lett. N. pl. 2, 3. Hob. Rep. 59. Vide 1 Leon. 288. 

40. Where an execution was illegally ſued out, the plain- 
tifl's adminiſtration being revoked. Brownl. 91. Barnel- 
hurſt v. Yeiverton. | b . 

41. If two in an action againſt J. S. become bail for him, 
and afterwards the plaintiff recovers ; and afterwards the pro. 
ceedings are continued till judgment be given againſt the bail; 
the execution may be againſt either of the bail without naming 
the other, for each of the bail is bound ſeverally. Trin. 39 
Eliz. B. R. between Dixon and Adams, 1 Roll's Abr. 889. 
Lett. N. pl. 4. 

42. If a man recovers againſt two, and takes one of them 
in execution, who dies therein, he may afterwards take the 
other in execution ; for he might before the death have taken 
him in execution, and the Fe» doth not alter his caſe. Mich. 
4 Jac. B. R. between Williams and Curteis, by Fennen 1 
Tanſield, Co. 5, 87. pl. 24. between Jones and W 
adjudged pl. 25 Eliz. B. R. Rot. 429: between Hawkyn 27 


, : he 
Ardyn. If one be taken in execution, and e * 
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other is ſued upon the ſame bond, and he pleads it in bar, it 
was adjudged upon a demurrer no plea, viz. that the death in 
execution of the other is no ſatisfaction: Mr. Hody ſon, one 
of the attornies of B. R. related it to Roll, and gave hun the 
number Rol. 1 Roll's Abr. 903. pl. 21. 

By the ſtatute of 21 Jac. 1. cap. 24. The party or parties at 
whoſe ſeit, or 19 whom any perſon ſpall tand chorg: in execution 
fa any deb. or d md geg TECUCUETNC n hi; or their ECXECUI VS OX of uiniſ- 
vaters may after the death of the /::4 perſon ſi chirge!), and dying 
n execution Jawfully ſue forth and have 4 new cxecat. un agu inſt the 
lands and tenements, goods and chattele, cy any of thein, cr the 
ſeſin fo deceaſe in ſuch manner, Sc. as if” he had never been taken 
a charged in exceution « proviſo, That the act pal nor extend 
1 lands ſold after the fu ˙,,] boua fide for the payment of” 
debts. | | 

43. But before this act of parliament, if a man recovered 
againſt J. S. and had taken him in execution by à capias, and 
atterwards J. S. had died in execution; no new execution 
could be againſt his executors or adminiftrators. 33 Hen. 6. 
123 43. 7 Hen. 6. 7. Trin. 13 Jac. C. B. between Foſter and 


Jackſon; per curiam, upon a ſolemn argument, vide the ſame 


jon *cale in Hobart's reports 82. and allo cited in 85. between [ P 
nly, Williams and Curtoyes: adjudged M ch. 43 Eliz. B. R. be- 
liz. taeen Shaw and Cuttereſs, per curiam, contra Co. 5. Blumficld 
| of $6. b. Reſolved 47 E. 3. Execution 41. 
e an 44. It a man recovers in debt againſt J. S. and afterwards 
zoht outlaws him _ the judgment; and afterwards J. S. within 
588. the year, is taken by a capias utlagatum; and afterwards |. 8. 
dies in priſon before any prayer made by the recoveror, that he 
ain- ſhall be in execution in his ſuit; yet that is no ſatisfaction of 
nel- the debt, but his executors or adminiſtrators may be charged 
for it; for though he was in execution by the taking upon the 
him, copras utlagatum, for the party prima facie at his election; yet 


pro- nis only at his election. Mich. 43 & 44 Eliz. B. R. between 
vail: Shaw and Cutteris per Car. 1 Roll's Abr. 903. pl. 23. 
ming 45. If on a feeri facias all the money is not levied, the writ 
. 39 mult be returned before a ſecond execution can be taken out; 
888. for that muſt be grounded upon the firſt writ, and recite that all 
the money was levied upon the firſt; but if upon the firſt all 
the money was levied, the writ need not be returned; for no 
further eee was neceſſary. 1 Salk. 318. Oveat v. Vyner. 
46. Where a judgment was had againſt three defendants, 
ard two of them bring a writ of error in parliament, though 
the record be not well removed, by Roll chief | ah I doubt 


them 
e the 
aken 
Hich. 
7 and 


ams! o cannot have execution, but the writ of error muſt be 
and 5 ted in parliament, and then you may move the court of 
N ag bench for execution. Stiles 84. 

Olek s 


47. A 
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47. A capias iſſued againſt the prong = upon a judgment 


I 
obtained againſt him, and afterwards a ire facias apaink the 
bail, and a judgment thereupon ; and afterwards the plainif 
takes out a fier? Grads, mou the principal and bail, on bod 
the judgments; this was held to be bad, for the judgments ae 
ſeveral, and ſo ought to be the executions. Stiles 290. Ney. 
C 8 | 
48. There ought to be eight days between the 1 of a ca. /a 
and the return, to charge bail. Salk. 600. and it muſt lie four 


days in the ſheriff's office excluſive. Salk 59g. 


the 

, 2 ou 

Scire Facias. 05 

| far 

In ſome caſes executions are not to be granted without a ar 
| ſeire facias. iy 
12 5 wat 

1. There are ſeveral writs of /cire facias which do not relate reſt 
immediately to debts recovered by judgments in an adverſary 7 
manner, or debts acknowledged by recognizances, &e. of which C / 
we ſhall omit ſaying any thing, and only treat of writs of cn c n 
facias, which are ſued in order to have an execution upon z Cro 
judgment recovered, or recognizances, &c, f 
And to underſtand well the nature of writs of /cire facias to be af 
ſued out upon judgments recovered, it is neceſſary tooblerve that colt 
there are two ſorts of writs of ſcire facias to procure execution upon E. 
a judgment: one, where the ſame parties to the judgment, are 1 
parties to the ſcire facias; but the time is lapſed ſince the r- 35 | 
covery, ſo that the party cannot have an execution till he has 


revived his judgment by ire facias; and this writ is given by 
| the ſtatute of Weſtm. 2. to the plaintiff, who, at common 
law, if he had omitted to ſue out a Feri facias, or lævari facias, 
for the ſpace of a year and day, was driven to his new orig. 
nal. EST 
Coke in his comment upon the ſtatute of W. 2. 2 Ini. WE | 
469. ſays, that there had heen a diverſity of opinion whether 
there was a ſcire facias at the common law before this act; an 
the doubt grew for want of diflinguiſhing between perſonal 
action and real actions; for true it is that, in perſonal actions 
if the plaintiff after judgment given, or recognizance acknow- 
ledged, ſued out no proceſs of execution within the yea, be 
could have no {cire facias; but the plaintiff, or conuſee, vi 
driven to his original, which is to be intended upon the judg: 
ment or recognizance, as in actions of debt, writs of * 
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or other perſonal actions, wherein debts or damages were reco 
vered, or UPON recognizances. : ; 

But the late lord chief juſtice Holt, in the caſe of Withers 

and Harris ſaid, he was not ſatisfied with the opinion of Coke 
on the ſtatute of Weſtm. 2. that at common law no ſeire facias 
lay in a perſonal action till that ſtatute; for ſays he, *tis plain 
it lay on a judgment in annuity. 2 Salk. 600. But whether 
in ſome perſonal or mixed actions it lay at common law 
or not, or was entirely given by the ſtatute, is not mate- 
nal. 
2. This writ is for the ſheriff to ſummon the defendant to 
thew cauſe, if he has or knows of any, why an execution 
ought not to be awarded upon the judgment therein mentioned. 
Co. Lit. 290. b. 

z. The other ſpecies of this writ is where they are not the 
fame identical parties to the record, but when there is a neceſ+ 
ſary privity and intereſt in the parties; and yet there wants 
ſome legal inſtrument to make them parties to the record: as 
where a woman recovers a judgment, and marries, and after- 
wards dies; by the marriage here is ſufficient privity and inte- 
eſt, and therefore in order to make the huſband, 4 
led to the money, a party to the record, he may have this writ 


0 of ſire facias; which, when ſued out and returned, if there 
2 1s no defence, he is immediately entitled to an execution. 3 
5 Cro. 208. | 


4. But where an huſband and wife (ſhe being adminiſtratrix 
10 her former huſband) recover a debt due to the inteſtate, and 
colts and damages; and the wife dies: this /cire facias does 
dot lie for the huſband, becauſe the recovery did not turn it to 
be the huſband's proper debt, as it would where the huſband 
and wife recover a debt due to the wife; for there, by the wife's 
dying, it is become the huſband's debt by ſurvivorſhip ; but 
hte it Hill remains a debt to the inteſtate, and belongs to him 
wo is adminiſtrator de bonis non, Sc. for the recovery by the 
auhband was in guter droit, and not to his own uſe; and there- 
die the huſband has not any intereſt in it after the wife's death; 
"1 although he has a privity, yet as the duty recovered is not 


Ia. 1 property, he ſhall not have a /cire facias. W. Tones 248. 
hethe! zeamont v. Long. 3 Cro. 208, 227. Reported by the 
- ane of Bevan v. Long: But in this caſe, Quzre, whether 


e tuſband cannot have a ſeire facias for the colts. 3 Cro. 
7. Vide Moor 680. Yate v. Garth. | 
5 But where a judgment is had againſt an executor, and he 
<& inteſtate, and adminiſtration Je bunis non is granted to the 
Kcutor of the defendant ; there it ſeems a feire facias will lie, 
de opinion of Jones and Whitlock contra Crooke. W. 
es 215. Norgate v. Snape, 5 

| 6. So 


o is enti- | 
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6. So on the other hand 'tis not only neceſſary that the 
to be entitled to this /cire facias muſt have a property and in. 
tereſt in the thing recovered, but it is alſo neceſſary that he har 
a privity ; otherwiſe he ſhall not have a {cire facias; as it an 
adminiſtrator obtains a judgment by default or confeſſion 
and dies inteſtate, and letters of adminiſtration are oranted 10 
one de bonis non, &c. ol him that firſt died inteſtate; 1 admi- 
niſtrator cannot revive this judgment by /cire facias, but he 
muſt bring a new action to recover the debt; for he is no ways 
party or privy to the firſt judgment, but a metre ſtranger; but 
If the recovery were by verdict, he may now have a ſcine facut 
by the ftarute of 17 Car. 2. c. 8. | 


7. It the judgment be had againſt two, and one dies, and 

the plaintiff $2.0 a ſcire facias againſt the ſurvivor, ſuggeſting 
the death of the other, and prays execution againſt the ſurvivor; f 
DP 288] ſuch /cire facias will ell be, and it is no plea to ſay that t 
he which died has an heir alive, becauſe the charge ſurvives, q 
Raym. 26. 0 

8. Where adminiſtrators, during the minority of an executor, 
recover a judgment, and before execution ſued out, the executor w 
arrives at the age of ſeventeen, which is the time when he may je 
take the adminiftration upon him; this executrix muſt ſue out w1 
a ſcire facias, ſetting forth this ſpecial matter. 27 H. 8. 7. th 
2 Brownl. 83. | K 
If C. be ordained executrix till A. and B. arrive to their 7 
full age, or are married, and the executrix recovers a jug- Sk 
ment, and before execution A. and B. marry reſpeCtively; they WM qu 
and their huſbands ſhall have a /cire facias. 2 Brownl. 444. be 
10. Where a judgment is had againſt a teſtator, there mult WW ſee 
jſſue out a ſcire facias againſt the executor, though within the 2 
year, to ſhew cauſe why execution ſhould not be awarded tor Wen 


the plaintiff againſt the defendant: ſo againſt the adminiftrator 
of an inteſtate; and the like on the plaintiff's part, wherever 
there 1s an alteration of the perſon intereſted in the judgment, 
or of him who is liable to the charge: as if one recovers 1 
judgment againſt a feme ſole, and ſhe marries within dhe year 
and day; yet a ire facias muſt go againſt the huſband. Ga 
Lit. 290. b. 2 Inſt. 395, 471. Finch 469, 477. 1 Koll's Aa 
g00. Letter P. 

11. Where an execution was irregularly ſued ont by ce 
women, after the death of the hnſband of one of them, vi 
out a Hire facias. Moor 367. Iſham's Caſe. . 

12. If a feri facias, or an elegit, be ſued out within 10 
year, after that a new Feri facias may be well ſued out withos 
a ſcire facias, if the ſieri facias be continued down up©3 


roll. 1 Sid. 59. 4 Leon. 44. Waller's caſe. 
13. The 
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13. There is a caſe in Mich. 5 W. & M. in B. R. where 


le incil having obtained a judgment, ſued out a writ of 
elcgit alter the year and day, without hav.ng actually made 
out any elegit, or any Sci. fa. to revive the judgment ; and 
upon examination of ſeveral of the ancient practiſers of the 
court, it appeared that It had been the cou practice amongſt 
them for many years, only to award an clegit, with continuan- 
ce; on the roll, and to take out that writ at any time alterwards 
without any Sci fa. therefore the court conſidering the inconve- 
niency of opening a gap to deftroy ſo many execuiors tor tais 
incovlarity; and becauſe the practice had prevailed ſo long, 
that it was now become the law of the court: ordered that the 
execution ſhould ſtand good. Carthew 284. 

14. So if a judgment be recovered, and a year after the de- 
ſendant brings a writ of error, and the judgment is atfirmed, or 
the aint in error be nonluited or diſcontinue; the reco» 
veror may ſue out execution without a Sci. fa. Moor 307. 
Cathew 236. 

15. To revive an old 4% ee of ſeven years ſtanding, and 

within ten years, upon which no execution hath been ſued out, 
er1rned aud continued, one may make out a Sci. fa. of courſe, 
without applying to the court; but if it be above ten years, 
then you muſt apply to the court for a rule to make out ſuch 
. fa. which the court vill grant of courſe. 2 Salk. 598. Hill. 
JW. z. B. K. Hardiſty v. Barny : This caſe is reported in 
Skinner 633. but the. ſame point does not appear; but the 
queſtion there was, whether the two writs of Sci. fa. could 
de made out at the ſame time; an it is there reported that they 
ſeemed to allow it, it having been the conſtant practice. 
16. Upon a judgment in the Common Pleas, recovered by a 
leme ſole who marries, and the and her huſband join in a Sei. 
2. 10 have execution, and have judgment upon the Sci. fa. 
the wiſe dies, the huſband ſues out executicn without taking 
ut dealers of adminiſtration; and it was ruled upon a writ of 
cror in the King's bench brought upon the judgment upon the 
N. fa, chat the judgment on the Sci. fa. attached a joint inte- 
teen the huſband and wife; and if the huſvand died, it 
Fould have ſurvived to the wife, and ſo vice verſa; for tho' the 
Juconicnt in che Sci fa. does not alter the nature of the debt, 
jet 1t changes the property, and an action of debt may be 
ought udan the award of execution, Skinner 683. Woody- 
'1. Greſham. Mich. 95 W. z. B. R. 

. So if a judgment be obtained againſt a feme ſole, and 
de marries, and afterwards a Sci. fa. iſſues againſt the huſband 
5 vie; and the plaintiff obtains judgment upon that Scr. fa. 
id he dies; a Sci. fa. will lie againſt the huſband to have 
ation againſt him; for the ſtatute of Weſtm. 2. which gives 
| a Sci. 


8 
| 
| 
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a Sci. fa. in lieu of an action of debt, was intended for the ad. 
vantage of the party; which would not be fo, if the huſband 
would not be chargeable. When a judgment is had apainf 
him upon the Soi. Ja. the award of execution againſt huſband 
and wife is a joint recovery, and now becomes a joint debt. 
Obrian v. Ram, Paſch. 1 W. & M. B. R. Comb. 103. 

18. If a man recovers debt or damages, and the judgment is 
affirmed upon a writ of error in another court within the year; 
yet he ſhall not have an execution there without a Sci. fa. be- 
cauſe that the court is changed. 20 Ed. 2. Execution 133 
Quere, whether this differs from the Exchequer-Chamber. 16 
Hen. 7. 16. b. 1 Roll's Abr. 899. Letter N. pl. 1. 

19. If a man recover debt or damages in the King's Bench, 
and afterwards within the year the deſendant brings a writ of 
error in the Exchequer-Chamber, where the firſt judgment is 
affirmed after the year expires; yet the party recovering may 
have ax execution by Capias, or a Fi. fa. within the year after 
the affirmance without a Sci. 90 for the affirmance is a new 
judgment. Mich. 5 Jac. in the Exchequer, per cur. 1 Rolls 
Abr. 899. Lett. N. pl. 2. See Palmer 448. the caſe of Fih 
and Wiſeman, reported likewiſe in Latch 191. 

20. So if the year after the judgment, the defendant brings 
a writ of error, and the judgment 1s affumed, although before 
the writ of error brought the party recovering was put to his 
Sci. fa. yet this afficmance is a new judgment, and the party te- 
covering may within the year after the affirmance have a H. fa. 
or a Ca. /a. without a Sci. 75 Mich. 5 Jac. B. R. 1 Rolls 
Abr. 899. Lett. N. pl. 3. Vide Palmer 448. as to this point, 
Dubitatur. Fee | 

21. So if the party be nonſuited in the writ of error, or the 
writ of error be diſcontinued there; although there is not auy 
new judgment given in affirmance of the — yet the unt 
of error has revived it. Mich. 12 Jac. B. R. between Sir Her- 
ry Bellows and Handford. 1 Rol. 899. Lett. N. pl. 4,5: ' 
Koll's Rep. 104. S. C. Cro. Jac. 364. 8. C. 

22. If A. recovers againſt B. in the King's Bench damages 
and coſts, and thereupon have judgment againſt the bail aftera St 
fa. &c. and afterwards B, and the bail join in a writ of en; 
and afterwards a year and 4 day paſs ; in this caſe, notwithſtand- 
ing this writ of error, the court of King's Bench may grant er 
ecution; for this is a void writ of error, and it is if no wn 
of error had been brought; and therefore ſhall not be any cr. 
tinuance of the firſt judgment; but the year and day being path 
ed, they cannot have an execution without a Soi. fa. althong 
the year is paſſed after the writ of error brought. Trin. 9 Cu. 
B. R. between Barnes and Hill, adjudged by the whole cout 
1 Roll's Abi. 899. Lett. N. pl. 6. 
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23. If a man acknowledges a recognizance to be paid at a 
certain day, beyond the year from the date of the recognizance, 
when the year is paſt from the date of the recognizance, altho' 
be within the year of the day of payment, yet he ſhall not 
have execution without a Scire facias. 21 Ed. 3. 22. b. adjudg- 
ed. 1 Roll's Abr. 899. Lett. O. pl. 1. ; 

#24. If a man anos a recognizance to be paid at [P* 389) 
2 day within a year after the date of the recognizance; in this | 
caſe he may have an execution by a i. fa. or elegit within a 
year after the day of payment, although the year from the date 
of the recognizance be paſſed. 21 Ed. 3. 22. b. 1 Roll's Abr. 

999. Cett. pl. 2. 


if 25. If a man recovers an annuity, he ſhall have an execution 
Is for every term which incurs afterwards by H. fa. or elegit with- 
T] in the year after the term incurred ; 3 che year be paſſed 
er after the judgment, but not after the year from the terms incur- 
2 ing without a Scire facias. 21 Ed. 3. 22. 1 Ed. 3. 3. 1 Roll's 
I's Abi. goo. Leit. O. pl. 3. : | 
ih 26. After a judgment, if the plaintiff within one year ſues out a 
Sci fa. he cannot have a catias afterwards, though within the 
95 year, until he has a new judgment on the Sci. fa. Trin. 13 B. 
ore R. between Roberts and Picing, per Cur. 1 Roll's Abr. goo. 
his Lett. Q. 
ie 1 a recognizance if the conuſor be dead, a Sci. fa. 
fa. lies againſt the heir generally, or againſt J. S. ſon and heir of 


the conuſor, without ſuing the tertenant; for he ſhall not have 
contribution againſt the tertenants no more than the conuſor 
could have. 27 Hen. 6. Execution 135. 18 Ed. 2. Execution 
242. 1Roll's Abr. goo. Lett. R. pl. 1. 

28. When the conuſor is dead, and a Sci. fa. is ſued out 
againſt the heir, and he is returned dead; Sci. fa. lies againſt 
the tertenants. 18 Ed. 2. Execution 242. 1 Koll's Abr. 900. 
Let, R. pl. 2. 


0, But until it is returned that the conuſor is dead without 


mages e heir, or that the heir is ſummoned ; the tertenant ſhall not 
ra He. be ſummoned, becauſe the heir may have an acquittance. 18 
* error; LI. 2. Execution 242. 1 Roll's Abr. goo. Lett. k. pl. 3. 

\ſtand- 39. By Manwood Chief Baron, that the courſe of the Exche 
ant er. ſer was, if a man be indebted to the King by a record or 
no writ erviſe, and dies, the heir ſhall not be charged if the Ex- 
ny con- tor hath aſſets, nor the feoffee, if either of them hath aſ- 
ng pal i: for he ſaid that the executor and heir come to the land 
thong an anc therefore they ought to be charged. New Dyer 207, 
. 9 Cu. N, pl. 15. in the margin. 


le cot 


31. A Sei 
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31. A Sci. fa. muſt purſue the nature of the jud TY 
where an action of debe was recovered againſt A. nd B - 
the plaintiff ſued out a fi. fa. againſt the heir of A. and afier. 
wards another againſt the tertenants and heir of B. this was 
held to be wrong, for as the judgment was joint, ſo ought the 
1 Jo. to be to purſue the judgment. Salk. 598. Panton v. 

all. 

32. A Sei. fa. will not lie in Middleſex upon a recognizance 
taken at the Judge's Chambers in London, unleſs it be en— 
rolled of record; and then it will lie either in London where 
the recognizance was taken, or in Middleſex where the record 
is. Trin. 10 Geo. 1. Palmer v. Byfeild. Mod. Caſes in lay 
and equity 290. 

33. ASci. fa. for coſts muſt always go into the county where 
execution on the original judgment ſhould be made; but an 
action of debt upon a judgment, or upon a recognizance, may 
be laid in any county. Paſch. 8 Geo. Mod. Cates in law and 
equity 73. | 

34. When a Sci. fa. is brought againſt two who are bail, and 
judgment is had upon it; and the lain dies, and one ef de 
bail dies, whether the executor of the plaintiff can bring a $a. 
Fa. againſt one of the bail only. Skin. 82. Banaton aud 
Morris. 

35. In Salk. 599. it is ſaid, That in the Common Plex 
there is but one Sci. fa. and upon a Mil returned the pam 
may take out execution: But in the King's Bench there we 
to be two Scire facias's and two Nihils returned; and that here 
tofore both were uſed to be ſued out together, by making the 
tc/te of the ſecond, as if the firſt had been returned; but it is 
ſaid the court then made a rule that they ſhould not be both 
ſued out together; but that the firſt ſhould be duly returned 
before the ſecond ſhould be ſued out; and that the ſecond ſhould 
be teſted at the return of the firſt, Trin. 8 W. z. B. K. ad 
in Trin. 11 W. 3. B. R. per Clarke, ſecondary : The firit /. U 
even againſt bail may be antedated, tho' in Term: time: but Cd 
Juſtice Holt ſaid it cannot be antedated where it iſſues b) ri 
of court: So adjudged in Hill. 10 Geo. 1, in the caſe of At 
drews and Harper; and held, that there muſt be fiſteen days de. 
tween the rele of the firſt Sci. fa. and the return of the Al 
Mod. Caſes in Law and Equity 227. See the ſame book 

os. b | : 

: % But where the Sci. fa. iſſued againſt the aclminiftrato 
teſted the twenty-fourth of October, returnable De la 
poft menſem Michaelis, which was the thirty-firſt day ol Obe 
and the Alias Sci. fa. was ſued out rele upon the day 1 td 
turn of the firſt, viz. che thirty-fiiſt of October; which 
writ was returnable Di: Lune prox” pt Cr um Animafuf 
was the ſeventh of November: This was held to be wer 
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becauſe though there were not fifteen days between the teſte of 
the firſt writ and the return of the ſecond; yet each writ had 
eight days between the teſte and return incluſive. Carthew 468. 
Mich. 10 W. z. B. R. Goodwin v. Beakbean. 


Thirdly, For and againſt whom an Execution is 


m to be granted. 

en- 

ere 

ord 1. If a man recovers the arrearages of rent all in damages, 

lay his executors ſhall have execution of it, and not the heir; for 
by the recovery it is a chattel veſted. 46 Ed. 3. 25. b. But in 

zer 2 wiit of couzenage, or in waſte, the heir ſhall have an execu- 


: tion of the rent, and the executor the damages. 1 Roll's Abr. 

a ss. Lett. Q. pl. 1. 

and 2. If a ſtatute be acknowledged to huſband and wife, the 
wife ſhall have an execution for it after the huſband's death. 

an Rolls Abr. 889. 

3. If a woman executrix to J. S. marries, and the huſband 
and wife bring an action of debt upon a bond made to the teſ- 
ator, and get judgment; and the wife dies, the adminiſtrator 
d: b;nis nn of the firſt teſtator ſhall have execution, and not 
the huſband. 1 Roll's Abr. 889. Cro. Eliz. 334. 

4. If A. acknowledges a recognizance to B. and afterwards 
nother to C. and C. extends his recognizance firſt, tis ſaid 


ber that B. ſhall have an execution againſt him, and ouſt him. 1 
Kors oll's Abr. 890. 
vt it 1s 


5. If an adminiſtrator durante minori atate of an executor 
ecovers 1n debt, and afterwards the executor comes to his full 
pe, he ſhall have execution by a Sci. fa. upon that recove- 


hn becauſe he is privy to the judgment. Mich. ꝙ Jac. C. B. 
ry "gp 1 caſe, adjudged per Cur", 1 Roll's Abr. 889. 
on it, P. pl. 1. 
"OY 6. If A. makes B. his executor, with condition that if he 
1 7 ves ſuch an act, that B. ſhall be his executor; and afterwards 


-Ircovers in an action of debt, and afterwards he does that 
dt it ſcems B. ſhall have a Sci. fa. upon this recovery. Mich. 
þ Jac. C. B. upon a Demurrer; otherwiſe in Mich. 13 Car. 
K between Walwin and Herbert, by Jones and Crook; 
but Barkley e contra. Ibid. pl. 2. 


my 7 A judgment in debt was had againſt two, and one died; 
nd the plaintiff brought a Sci. fa. againſt the ſurvivor, and re- 
1 1 the death of the other, and prayed execution againſt the 


vor; the defendant 1 that he who dicd had an heir 


as then alive, and demanded judgment, if execution, 


The. 
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The plaintiff demurred. Wynnington for the plaintiff 2. 


gued, chat the execution was well againſt the ſurvivor; and ay 


to that, (ſays he) 1. We ought to enquire what the common $ 
aw is. 2. What alteration the ſtatute of Weſtm. 2. ha 
made: As to the firſt; At common law, if judgment had been al 
iven againſt two, and one dies, the charge ſurvives. Sir Wil. 0 
3 Herbert's caſe. To the ſecond; the ſtatute of Weftn. D 
- Which give the elegit, doth not take away the privilege of the M 
plaintiff, * but that he may have execution at the common lay 
if he will; for the words of the ſtatute are ft in electionc; and of 
this ſtatute was made only for the benefit of the plaintiff; and the 
as to the 29 Afiiz. Longford's caſe, I anſwer, the ſame cafe is q, 
reported 29 E. 3. 39. and there by Thorpe the lands are equal- 2 
V liable, aud by chat it may be eaſily collected they intudel I 
execution only upon the lands, and not a perſonal charge; but = 
here may be a perſonal charge, and that is the difference; for T 
when the charge is upon the N then it doth not ſurvive; but 
when it 15 perſonal it ſhall; and for authorities direct iu the i 
point, vide 3 E. 3. 11. pl. 87. 1 E. 3.13, 41. ay 
Wyndham Juſtice, the books of 1 & 3 E. z. are direQy ” 
in point; and the reaſon why this execution thall be apaiut S 
the ſurvivor is, becauſe the plaintiff may take the lands, 1 
Twiſden of the ſame opinion; and if upon this Scire facias 155 
the plaintiff takes an elegit, the defendant may have an Audli 
Querela; or 2dly, he may ſuggeſt this matter upon the return to ! l 
the elegit, and have a Super/edeas. F. N. B. 166. 44 E. 3. 10. 3 
4 E. 4. 30. 7 H. 4. 36. and judgment was given for the plaiu- WW:.. 
tiff % Cc. Raym. 26. Ediar v. Smart. 4 
Nat 
| es oe OWLS : | Fan 
Foufthly, Of what Things an Execution may be Wiſh. 
levied. ah 
1. Lands which a man hath by virtue of an extent upon 1 by 
ſtatute-merchant, may be extended upon an elegit. 38 Aﬀ. 4 7 
admitted, 31 Afl. 6. admitted, 1 Roll's Abr. 887. pl. J. A 
2. If a man recovers againſt a corporation, he ſhal! not hart 5 
an execution of their reſpective as in their natural capac't7 9 
but of the goods of the corporation. 8 Hen. 6. 1. 19 H. K 1 
64. b. 20 II. 6. 9. 26 H. 6. Execution 28. 1 Rolls A 
900. Lett. S. pl. 1. | | 4 
3. Where a giſt or fraudulent deed is made of goods or land: Ti 
where they may be taken in execution. Sec Dyer 295- ad. + 
4. Copyhold is not extendable upon an elegit. Paſch. $ Jac #0 
C. B. 3 Co. 9. Haydon's caſe, per car. 1 Roll's Abr. $87. Lett A 


M, pl. 2. . if 
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5. If a copyholder leaſeth for years by a licence from the 
Lond. that is not extendable in the hands, of the leſſee. Paſch. 
$ Jac, C. B. Pictoe's cafe,Þ1 Roll's Abr. 888. Lett. M. pl. 3. 

6. Lands in antient demeſne may be put in execution upon 
an elegit. Paſch. 13 Jac. C. B. between Cockes and Barneſly 
adjudged, 5 Co. 105. b. Alden's caſe, contra 22 Al. 5 contra. 
Dyer 22, 23. Eliz. F. 373. pl. 13. 1 Rolls Abr. 888. Lett. 
M pl. | | 2 | 

N if a man recovers a debt or . againſt a diſſeiſee 
of certain lands, and an elegit is awarded; yet thoſe lands in 
the poſſeſſion of the diſſeiſor, are not to be extended. Trin. 
4 Jac. B. R. in Stamere and Amoney, fer cur. 1 Roll's Abr. 


$88. pl. 5. | 

8. ir . man recovers againſt J. S. who is ce/tui que uſe of a 
leaſe ſor years; that term cannot be extended upon that judg- 
ment. Paſch. 32 Eliz. B. R. cited to be adjudged, 1 Roll's 
Abr. $88. pl. 6. 


4 9. A remainder after an eſtate for life may be chargeable by 

the a ſtatute when it comes in poſſeſſion, though it be granted 
away to another. Goldſ. 120. Caſe 5. 

1 10. In debt againſt an heir upon a bond, who hath nothin 


by diſcent but a feck reverſion expectant (as Roll ſuppoſed 
upon an eſtate for life; the plaintiff ſhall have 5 5 to 


£12; have execution thereof quando accideret. 1 Roll's Abr. 888. 
14 pl. 7. Dyer 373. b. the ſame point. Mt, i 

. 11. Where a judgment was given in debt againſt a leſſee for 
. 10. 


years; and after the leſſee aliened his term, and after the year 
tte plaintiff ſued out a 175 Fa. and had execution: It was held 
dat the term was not liable to the execution: if the aſſignment 
was made bea de; and if a firſt aſſignment had been made by 
Land, and this aſſignee had aſſigned it over to another bona fide, 
us term in the hands of the ſaid aſſignee, was not liable to 
we execution. Godb. 161. | i 

5. It is reported in 1 Show. 174. in the caſe of Bahurſt 
N Clinkard, that upon an execution againſt one partner, 
„ they have a joint and undivided intereſt ; yet the ſhare 
i part of him, againſt whom the execution is granted, may 


upon 1 
+ 


1 have lacen in execution, | | 
apacith 13. If the judgment in an action of debt * an heir 
0 H. Feral upon nil per diſcenſum pleaded, and it be found 


Fant him, or by conſeſſion, without ſhewing what aſſets he 


2, whether it be by non ſum informatus or nil dicit; the judg- 
"nt may be general to have an execution of a moiety of a 

And. 2 Roll's Abr. 71. Lett. D. pl. 1. Vide Dyer 344. pl. 1. 
. But if an action of debt be brought againſt an heir, and 


On _ acknowledges the action, and thews the certainty 


Ag of 


— — — —_— — 
> —— — — ern nee 


beſicles ſuch as are aſſets. Tbid. pl. 3. 


But if by his own default it becomes his proper debt, 3 
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of the aſſets; and thereupon judgment is given to recover the 
debt to he levied of the lands diſcended ; there the plaintiff 
ſhal] have a writ of execution to levy it of all the lands dif. 
cended, and not to have a moiety only as upon an elegit. Ib 
1. 2. . a 
K 15. So it ſeems if in an action of debt againſt an heir, a 
general judgment be given, either by no aſſets 5 diſcent pleaded, 
or by nil dicit or confeſſion, without ſhewing aſſets; or upon 
non ſum informatus, although the plaintiff may have an executi- 
tion by an elegit of a moiety of all his land; yet it ſeems, he 
may at his election ſurmiſe that the defendant hath ſuch lands 
by difcent, and pray to have execution of all that land; for 
otherwiſe if the plaintiff could not have that election, but 
muſt be put to his general c/egit, he would thereby have but the 
moiety in execution; and peradventure the heir hath no other 


16. If the heir pleads riens per diſcent, (except one acre) if 
the plaintiff pleaſeth he may have an execution of that one 
acre; or if the plaintiff replies that the heir hath aſſets be- 
ſides that one acre, and it be found that he hath ten acres more; WW 
the plaintiff ſhall have an execution of thoſe lands only, and 
not of his perſon, as it is where the heir pleads that he hath 
nothing by diſcent generally, and it be found againſt him; in 
that . that land, and all other land which he hath, and his 
body, are liable to an execution upon the judgment 1 Brownl. 
54. Vide Croc. Eliz. 692. Barker v. Bourn. : 

17. If an action of debt be brought againſt an heir, and 
judgment is given upon non /um informatus, his body ſhall not 
Wa taken in execution; becauſe it is not his debt, though 
the writ be in the Debet and Derinet; for there is no other 
—_ New Dyer in the margin of the caſe, fol. 81. 4 

. 62, 2 
a 18. If the defendant be charged as heir only, the lands diſ- 
cended only are liable; and in that caſe the party may have 
an execution of all the lands at common law. 6 Co. 12. 47 


it appears in Plow. 440. the plaintiff may have an eig 
of all his lands whatfoever. New Dyer 81. pl. 62. in the 
margin. 


I. 

= If he pleads no falſe plea, only the lands diſcence: 5 4 

ſhall be charged; but if he pleads a falſe plea, or is condemn". 5 

by nil dicit, the plaintiff may have an 2 of all his lands judg 

but otherviſ- it is if he ads a falſe plea to a „e fo" by t 
f 


upon a judgment, pr a recognizance, of his anceſtor. Ne 


Dyer 81. pl. 62. in the margin. 
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by the flatute of 3 & 4 W. & M. c. 14. f. 38. Where any heir at 
Ia is liable to pay the debts of his anceſtor, in regard of any lands 
diſeending to him, and ſhall make over the ſame before any action 
braaght ; ſuch heir ſhall be anſwerable for ſuch debts to the value of 
ths Jand made over; in which caſes all creditors fhall be preferred, 
a; in ations againſt executors and adminiſtrators; and execution 
uhon any judgment fo obtained ſhall *be taken out againſt ſuch heir to [P* 391] 
the value of ſuch lan, as if they were his own debts, ſaving that - 
lands bona fide aliened before the action brought, ſhall not be liable 
to ſuch execution. 

Where an action of debt upon a ſpecialty is brought againſt an 
uur, he may plead riens per diſcent at the time of the original writ 
rught; and the plaintiff may reply that he had lands from his 
anceſtor befire the original writ brought; and if upon iſſue joined 
upon it be found for the Plaintiff, the jury ſhall enquire of the 
value of the lands deſcended; and thereupon judgment ſhall be given, 
and execution awarded as aforeſaid; but if a fudgment be giuen 
arainft fuch heir by confeſſion, without confeſſing the aſſets deſcended; 
@ upon demurrer, or nil dicit, if hall be for the debt and damages, 
without any writ to enquire of the lands. 

20. A fieri facias was taken out, which was executed after 
the party was dead, upon the goods in the hands of the executor; 
but the tee was before his death: but it appeared that the de- 
livery to the ſheriffs, and endorſement thereupon, according 
10 the new ſtatute of 29 Car. 2. was after his death: The 
tour held that at law the execution had been clearly good; but 


and Ee fatute is, that the property of the goods ſhall be bound 
not bu from the delivery of the writ to the ſheriff; and the court 
uf ther inclined that the execution was good, and that the ſtatute 
0 


j made for the benefit of r who might have a title 
Þ the goods, between the 1e of the writ of execution, and 
ke time of the delivery thereof to the ſheriff; but as to the 


all ny himſelf the goods were bound from the e ever ſince 
j have: fatute of viceimo nono Car. 2. but it was ordered to be 
H 47 nner ſpoken to, 2 Ventris 218. 1 Salk. 322. 6 Mod. 290. 


* -lame point in Moor, caſe 473. that the teſtator's goods 
id be ſeiſed by virtue of an execution againſt the executor” 
ei teflatoris, fi, &c. after the death of the executor. Dyer 
pl. 31. e contra. . 
!. At common law all the lands were bound which the 
n dad at the time of the judgment given againſt him; and 
judgment always related to the firſt day of the term; but 
by the ſtatute of 29 Car. 2. commonly called the ſtatute 
bad and perjuries, cap. 3. ſect. 15, 16. the judgment 
als the lands as to purchaſers from the time it was ſigned ; 
u common law the goods were bound from the 1 of the 
„ execution, 
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execution, though that might be antedated ; and if the defes. 
dant ſold the goods after the 7e/te, or died, the ſheriff might 
levy them; but now by the aforeſaid ſtatute they are only 
bound from the delivery of the writ of execution to the ſherif 
but not abſolutely bound in all caſes ; for if after the delivery 
of the writ, and before execution executed the defendant be- 
comes bankrupt, that will hinder the execution. 3 Salk, 159. 
Smallcomb v. Buckingham. 

And by the ſame act, the day of the month and year of the 
enrolment of recognizances, are to be ſet down in the margin 
of the roll, where the ſaid recognizances are enrolled; and no 
3 ſhall bind any lands, &c. in the hands of any 
- purchaſer bona fide, and for valuable conſideration, but from 
the time of ſuch enrolment. 

But before this ſtatute the lands were bound from the tine 
of the recognizance; yet it ſeems there was this diſtinction 
made, that if an orignal writ in debt had been brought upon 
a recognizance, and judgment was had therein, a capias a 

fatisfaciendum laid, and the body of the conuzor could be taker 
in execution; becauſe here the plaintiff had waved his ſpeed) 
remedy which he had by a /cire facias; and having choſen an 
ther remedy, he could not have an execution of the lands an 
tenements, which the conuzor had at the time of acknowleds 
ing the recognizance, as he might have had upon a /c:. fa. by 
only of lands and tenements which he had at the day of! 
judgment given in the action of debt. 

22. Where A. brings an action upon the caſe againſt B. 
adminiftrator of C. and B. pleads bonds entered into by the! 
teſtate, and plene adminiflravit ultra fo much, which are liat 
to the bonds; and the plaintiff takes his judgment de « 
quando acciderint; upon which a writ of enquiry mult 
awarded to aſcertain the damages; whereupon a writ of inqu 
is executed, and the jury finds the plaintiff's damages to ce 
ty-five pounds twenty-ſeven ſhillings and four pence, for c 
of ſuit. 

The queſtion that ariſes upon this caſe is, whether the c. 
may award cofts de increments bunis teſlatoris levand quand" 4 

acciderint upon this judgment. 8 

To determine which queſtion, theſe four following point 
turally ariſe : 


Firfl, To confider what judgments are by law to be 
againft executors and adminiſtrators. 


Secondly, As this plea is a temporary bar, whether it be 
an txcuſe ſor paying any coſts, (inaſmuch as before the f 
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| which gave coſts to the party in perſonal actions) a temporary. 
har was an exemption from coſts in real actions at common 


law; and what effect this plea has upon the judgment. 


Thirdly. As the defendant was not hable to coſts at common 
Jaw in any perſonal action, but they were given by the ſtature 
of Glouceſter; whether the. ſtatute in this caſe gives a power 
10 the judges to award colts, 


Purthly, How the precedents govern in this caſe, 


As to the firſt point: Where the defendant as executor, &c. 
ſuffers judgment by default; that is a confeffion of the plain- 
ufs ion of aſſets to the value of the debt; and theie the 
judgment is for, the debt or damages, and cofts de 6511s te/tatoris, 
þ (the executor) ha & bona & catalla teflatcris to io much; et /5 
xn, then the coſts 4e bonis prepriis; and the reaſon why the 
colts are de bonis proprizs ſeems to be, for that it he had aſſets 
a the time of the plaintiff's bringing his action; tho' he de- 
ſends in the right of another, yet he ought to have paid the 
plaintiff's demand, and not to have put him to the expence aud 
wouble of a ſuit ; and as he hath ſo done, it the teſtator hath 
not affets to pay the coſts of the ſuit, the executor, Sc. mult 
pay them himſelf: But where the executor (defendant) defends 
the action in right of the teſtator, and is guilty of no laches or 
fraud, he ſhall pay no coſts; but it he pleads a plea of ne un- 
B. fu executor, and it is found againſt him, he ſhall not only pay 
the i colts, but be charged ge bonis propriis; but otherwiſe if he de- 


cha ede au action of covenant made with the teftator, though 
4: oO "ion by the executor, himſelf; yet he ſhall not be charged 
ault 6 bang proprizs, but de bonis teſtatoris ; and the colts de Bonis tef- 
inqu ir; ft habet, & fi non, tunc the colts de bonis propris; for in this 
o ſev he defends himſelf as executor. Cro. Jac. 671. But in the 


ale of pleading newngques executor, it ouſts him from any bene- 


ki of the will. Cro. Jac. 447. 


Asto the ſecond point : The objection that may be made to 
ve plaintiff's having coſts in this caſe is, that plens admiui/tra- 
i a temporary bar: and where a man in a real action, 
Kore the flatute of Glouceſter, pleaded a temporary bar, ic 
an excuſe from; paying any damages to the party, as in 8 
G. 34. Shipley's — : Where the xs of a writ of meine is 
died 10 thew that the plaintiff may take this judgment imme- 
Uately upon ene adminiſlrauit for his debt to be levied of 


. 


in fuuro: The words of the book are, That this bar being 


in 
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in effeft only ſaying, that the executor hath nothing in his 
the plaintiſf might have prayed judgment immediately, becauſe hu 
Lr“ 392] goth thereby confeſs the debt; but that the plaintiff cannot han exe 
cution till the defendant hath goods rf the deceaſed; as in a uni of 
meſne, if the defendant pleads no diftreſs by his default, the lam 
may pray judgment immediately (that is] to ſave him from, and 
ward againſt the danger of a diftreſs ; for this plea, ſays the book 
ſhall ſerve the defendant for no other purpoſe, but to ſave bin 
from the damages. Vide 11 Hen. 4.52. So in a Warrants 
Char'@ againſt the heir, the defendant pleads nothing by diſcent; 
the plaintiff ſhall thereupon recover pro loco & tempore. 
Again, it may be objected that it will be abſurd to ſay the 
court ſhall give coſts to the plaintiff, when the defendant is by 
law excuſed from them; and to give coſts to be levied of the 
teſtator's goods for a ſuit againſt No executor, &c, who is only 
made his truſtee to diſtribute the affets, as the law directe, 
would be incongruous, | 
But let it be confidered, that it is equally as reaſonable for 
the plaintiff, who hath a juſt cauſe of action to have the coſts, 
as it is that the defendant, who hath done no wrong, ſhould be 
excuſed from paying any. at 
Therefore, if there is no impropriety to award cofts to be 
levied de bonis teſtatcris, it would not be reaſonable that the 
plaintiff ſhould loſe them; but he ought to have them in that 


bod 
8 ¶ — , re 


manner, eſpecially as the executor might have prevented the Ne 
greateſt part of them from incurring in that caſe; ſor if he had wr 
acknowledged the plaintiff's action to ſo much as it appeared pal 
to him was juſt, that would ſuperſede the neceffity of executing 224 
a writ of inquiry to aſcertain the damages ; which, without 
ſuch confeſſion, muſt be done as a foundation for the court to me 
pronounce their judgment that he ſhall have his damages d: bn: col 
teflateris quands aſſets acciderim; and there will appear no im- "Pc 


propriety in awarding the plaintiff coſts of the affers, when 
But Quzere, they happen: if this caſe be compared to the caſe in Dyer 303. Ju 
if the cale b. where an action was brought againſt the deſendant as couſin 


. bo 5 and heir to the obligor; the defendant confeſſed the declara . | 
iffor from tion, and did not. deny the action, but ſaid that nothing it A 


that of an fee-fimple deſcended to him, but a reverſion of thirty ac! 
exccutor. after the death of J. 8. The plaintiff, ſays the book, ms = 
pray judgment upon that confeſſion, recuperet debitum. d 4 
dampna de prædicta reverfione levand cum acciderit; ſo that thoug a 


0 


this be a temporary bar, for till the reverſion incurs, the plain x 
tiff cannot have execution; yet he hath judgment for the de ne 
and damages of the aſſets quando acciderint ; and the uo, 7 
dampna includes, coſts; and in the judgments in debt, in! Fit 
common pleas, the word dampna ods is uſed to include th 
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colis of the ſuit : indeed in the King's bench the judgments 
are, that the party ſhall recover ſo much tam pro dampnis quam 
gro mifis & cuſtagits, Sc. And Coke in his 2 Inſt. 288. ſays, 
chat coſts are in law ſo coupled together, as that they are ac- 
counted part of the Wee 5 | 

As to he third point; the words of the ſtatute of Glouceſter 
are, et tout £60 fat tenus en toutes cafes ou home recover damapes ; 
ſo that in all caſes where a man recovers damages, he ſhall have 
the coſts of purchaſing his writ ; and Coke there lays down 
this rule, ubi damna dantur, victus victori in expen/is condemnari 


. 

* to che fourth point: It muſt be conſidered it is but of 
late years, that it has been determined the eee take 
ſuch judgment upon this plea ; the firſt authority that appears 
is the caſe of Shipley in 8 Co. 34. and the authority of this caſe 
was ſhaken for a while, as may be ſeen in the caſe of Dar- 
cheſter and Webb in 3 Cro. 373. where the court denied Ship- 
ley's caſe to be law; and 1aid, that if an executor 5705 
ple adminiſtrauit, the plaintiff is to be barred, if he acknow- 
ledges that the defendant hath fully adminiftered ; and if it be 
found againſt him by a verdict, he ſhall pay coſts. 


Shipley's caſe, is now rendered of no authority at all, by a 
bent caſe of Noel and others, executors of Noel againſt 
Nelſon, which was firſt adjudged in the King's bench upon a 
writ of error; and that judgment in error again affirmed in 
parliament. 1 Lev. 286. 2 Keb. 606. 1 Ven. 94. 2 Saund. 
226. 1 Sid. 448, 
And it may be objected, that in this caſe of Noel the judg- 
ment is to recover the debt only ; but nothing is ſaid as to the 
coſts: and in Aſhton 249. there is a judgment of aſſets in futuro, 
upon plene adminiſtravit, to take the debt; and no mention of 
the coſts. As to the caſe of Noel and Nelſon, indeed the 
judgment is ſo; but as this was the firſt time that the then late 
rolution of Dorcheſter and Webb began to be ſhaken, to let 
in the authority of Shipley's caſe, it was very proper for the 
Av. to be tender in taking damages or coſts; inaſmuch as 
pley's caſe mentions, that temporary bars in real actions, 
which confeſſed by implication the plaintiff's action, ſhould 
ſerve the defendant for no other purpoſe, but to ſave him the 
mages: as to the entry in Aſhton, 'tis nothing to the purpoſe; 
for there is a judgment to the value of the aſſets confeſſed, 
ind judgment for aſſets in futuro as to the reſidue ; ſo that the 


ng of the judgment carried the coſts of the ſuit along 
it. | | 


And 


But this reſolution which had thus ſhaken the authority of 
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And beſides, it is likewiſe but of late years (much aboug 
the time of Shipley's caſe) that it was determined any action 
at all would lie againft executors, upon the ſimple contract of 
the teſtator ; and even that reſolution has been grumbled at; 
ſo that conſidering this, and that Shipley's caſe met with oppo- 
ſition, *tis no wonder there do not appear any judgments of 
this kind; but if the uſual practice of both the courts of 
king's bench and common pleas of late years is to govern, r 
have any weight in this caſe, the maſter 'of the' king's bench, 
and the e ade of the common pleas, have taxed coſts 
de incremento to the plaintiff. | 

And in the report of the caſe of Noel in 1 Sid. 448. Shipley's 
caſe was ſaid to be adjudged upon good reaſon, becaule the 
diligence of the plaintiff to recover a juſt debt, (which the 
executor by his plea confeſſed) is to be eneouraged; now if 
the plaintiff cannot have his coſts de bonis te/latoris, when he is 
Put to the expence of a writ of enquiry to aſcertain his d- 
mages, few or none will take ſuch judgment of aſſets in fam, 
but muſt be always knocked down with plene adminiſirauit; 
fince, if he takes iſſue upon it, he not only loſes his debt, but 
muſt pay coſts if found againſt him; and if he takes only his 
damages, perhaps the cofts are as much or more; ſo that a man 
had better fit down by the loſs of a juſt debt, rather than fue 


an executor or adminiſtrator if he is to have his coſts no where, I. 
upon taking judgment of affets in Faluro. © lin 
: | * 

: rel 
Fiſthly, When, where and how, to be executed. e. 
A in z 

1. Upon a capias ad ſatisfaciendum to the ſheriff of Middle. W 
ſex, if the ſheriff takes him and puts him into Newgate, hic! mat 
is the common priſon for Middleſex and London; and aftel ay ( 
wards another writ of execution comes to the ſheriffs of London "at 
although the ſheriffs of London are alſo ſheriffs of Middle 
and Newgate where the priſon is, is the priſon for both countico ne 6c 
yet the priſoner ſhall not be ſaid to be in execution upon thi e 
new-writ in London; nor can the ſheriffs of London ſerve! ug: 
upon him, becauſe he is in another county ; for when the com * 
mitment is to Newgate, by force of a writ to the ſherift « FN 


Middleſex, he cannot in any reſpect be ſaid to be in the count | 

of London. Paſch. 16 Jac. Coe's Caſe, Trin. 16 Jac. B. wil 

Jame caſe agreed by the court upon a habeas corpus: ! Roll 

Abr. 894. Lett. C. pl. 2. Moor 179. . 

2. A defendant cannot be taken in execution after the plai 

e conſented to his diſcharge. Stiles 117. Walker 
en. 


echt 
% hou 
le iy] 
by 6 
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*,, An execution may be ſued out, and executed before che [P* 393] 
judgment entered. Stiles 229. e 


How the Sheriff is to demean himſelf in he 


- ſeveral Writs of Execution. 

) | 

f \ 1 | 

0 1. Upon a capias ad ſatisfaciendum the ſheriff is not to break 
fs open the houſe, nor can he (as it is faid) pull up the latch and 
open the door if it be ſhut, to execute a writ of Ne ad ſatis- 
'& faciendum; but if he does, and arreſt the party, the arreſt vill 
be de good; but the ſheriff may be puniſhed for the abuſe of his 
* authority. Hob. 62. Parke & al' v. Evans. 2 Roll's Rep. 137. 
i 


Hob. 263. Waterhouſe & Ux' v. Saltmarſh. 5 Co. 91. Dyer 
65, 214. but having once entered che houſe quietly, he may 
break open the inner doors to execute his execution. Comb. 
„, Faln. 53. 54. 1 „„ 

ou 2. So likewiſe to execute a fl. fa. the ſheriff is not to break 


1 open the door of the houſe; but if he does, it is ſaid che 
A execution will be good, only the ſheriff will be liable to an 
ky «tion of treſpaſs.. 5 Co. 93. n | 


3. If the ſheriff has an execution againſt the goods of ano- 
ther man that ae in my houſe, and he brings a jury with 
tim to appraiſe them; if I ſhut my door againſt him, the 
heriff cannot break open the door, Yelv. 28., Semäyne v. 
Greſham. Popham, that the ſheriff might break open the 
(oor; but Fenner and Yelverton'e contra. Sec this caſe reported 
n5 Co. 91, 92, 93. | „„ oth, 

Where he reports theſe ſix points to have been reſolved, That 
anan's houſe is his place of refuge, which he may defend againſt 


ted. 


[iddle- 


whacl 


alle one entering with violence to do an unlawful act. 2. 
ondon tat the ſheriff may break open the houſe to execute a 
dieſes”! of habere facias feiſinam, or writ, of poſſefſton; hecauſe 
unte fry houſe is in judgment of law the houſe''6f the party 
u thi cung. z. He may break open the door to execute the 
ſerve n proceſs, but he muſt give notice of the .caufe of his 
he con ang there, and requeſt that the door may be opened; other- 
zerift e ſe he will be a tre/pafſer ab initio. 4. In the cate of 'a ſubject 
e count elf cannot open the door to execute an execution. 5. 
c. B. che houſe of another is not a caſtle or protection but for 
| Roll mlelf, and not to protect any perfon in his houle, or the goods 


another, which are carried and conveyed there, to avoid an 
Mcution, the ordinary proceſs of the law; for the privilege of 
oe extends only to him, his family and goods, or to 
ile which are legally there, and without fraud; and therefore 


upon 


he pla ' 


aller 
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upon a. requeſt and denial to open the door, the ſheri 
8 open the houſe. 6. That —. he may break * 
houſe upon a requeſt and denial to open it, yet if he makes 15 
ſuch requeſt, he has not done his duty; ſo that the ſheriff coul 
not have an action againſt the party who ſhut his door, to 
vent the goods of another from being taken in execution, 
By Pollexfen chief juftice, in the caſe of Bealy and Sany 
fon, 2 Ven. 95. that the ſheriff cannot deliver the defendant; 
oods to the plaintiff in ſatisfaction, but they muſt be ſold: 
2 it is ſaid, chat it is not abſolutely neceſſary that ther 
ſhould be an appraiſement, as there muſt be upon an cgi 
Cro: Eliz. 504- Thompſon v. Clerk. | 
4. By the ſheriff's ſeizing the goods upon a feri facias, he 
has fuch a property therein, that he may maintain an action 
of trover for them. 2 Saund. 47. Wilbraham v. Snow. 
5. When the ſheriff upon a Feri facias returns that he h: 
ſeiſed the * to ſuch a value, and that they were reſcued 
and that the defendant had no other goods; the plaintiff it 


bound by this return; and if they are leſs than the debt, 
can take out an execution for no more than the reſidue; bu 
may have a /cire facias againſt the ſheriff to have an executio 
to the value of the goods taken. 2 Saund. 344, 345. 

6. When an execution is once begun, the ſheriff may pro 
ceed if there be no irregularity; and though an audud gue: 
is brought upon a deed which is confeſſed, though a ſuperſede 


is awarded, yet that ſhall not prevent the ſale of the good | 
the ſheriff, Comber. 388, 389. and the ſame law is where 
| wi of error is brought, and a ſuper/edeas is granted. 

v. 95. 

7. It two executions are delivered to the ſheriff on the ian 
day, he is bound to give preference to that which was firſt de 
vered ; but if in fact he executes that firſt which was laſt de 
vered, and makes a fale of the goods, the vendee hath a go 
title ; and the party that ſued out the firſt execution, is entit 
to an action N the ſheriff. Carthew 420. Smallcon 
againſt Buckingham and others. Salk. 320. 

8. If the ſheriff has two elegits againſt the ſame perſon, 
one and the ſame time, he may not deliver a moiety 0! 
land to one of them, and then to the other; but he is to 
liver a moiety of that which is left. 1 Cro. 482. 1 Bron! 33 

9. But in the caſe of the Attorney General and Aur 
where the caſe was. that H. had acknowledged two judgn 
to A. A. by one e/egit extended one moiety, and by the © 
the other moiety; and theſe two extents were adjudged gc 
Hardr. 23. : 

10. On a Jeri factas againſt one partner, the ſheriff | 
take the goods of both; and the vendee ſhall have a moe 
common with the other. Comb. 217. Pope v. Homan- 


17 
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11, If a Sheriff ſells the goods upon a Feri facias at an un- 
der price, yet the ſale is good, and the defendant hath no re- 
medy ; but if there be covin between the Sheriff and the buyer, 
there it is aid the owner may have remedy by an action upon 
the caſe. Kelw. os Ae: 

12. Where the Sheriff after the taking, and before the ſale 
of the goods, by virtue of the execution hath a ſuper/edeas de- 
livered to him, he may yet go on to make ſale. Moor, caſe 
118. becauſe the execution is an entire thing; and being once 
begun, the ſuper/edeas comes too late. 

Iz. Where the Sheriff levies goods upon a fire facias, and 
pays the money to the party, that execution_will be good, 
though he never return his writ : So if he takes a man upon a 
(apias ad ſatisfaciendum, the arreſt will be good, though he ne- 
et return his writ; becauſe the plaintiff hath the effect of his 
ſuit, and nothing elſe is to be done on his part afterwards ; but 
inthe caſe of an elegit there, inaſmuch as the extent 1s to be 
nade by inqueſt, and not by the Sheriff only; there it ought to 
be returned, otherwiſe it avails nothing. 5 Co. go. a. 

14. And if upon a feri facias the Sheriff levies the debt, and 
does not return the writ, the court will compel him to do it, 
and to bring the money into court for the uſe of the plaintiff; 
ſo that this is the plaintiff 's remedy, and he cannot ſue out a 
ſee facias, upon the judgment after the Feri facias executed, 
ad the goods ſold by virtue thereof. Goldib, pag. 170. caſ 
101. | 

15. There is a caſe in Godbolt 147. caſe 188. where it is 
laid to be held by the court, that if a fere facias goes to the 
Neriff to make execution, and he levies the money, and deli- 
rers the ſame to the plaintiff; yet if it be not paid in court the 
puty may have a new execution; and that it ſhall not be any 
fler to ſay that he paid it to the plaintiff, for it is not of record 
ithout bringing the money into court. Paſch. 3 Ja. C. B. 
But Quere, if this caſe be law. | 

or it was a queſtion in the caſe of Cannon and Smallwood, 
; Lev, 204. whether the Sheriff, when he had fold goods upon 
i fer! facias, * might pay the money to the plaintiff without _ 
turning the writ; and the court ſeemed to incline that hel! 394] 
4 of The ſame point in 2 Show. 87. in the caſe of the King 
* DIIC. 


nl. 38 

| _ w ſo the law ſeems to be; for that in 2 Show. 281. in the 

pe * qok and Richards, it was held that an action would 
_ *2anit an Under-Sheriff for money levied by a Feri factas, 


money received for the plaintiff's uſe ; and that before the 
it returned, where likewiſe one Verdon's caſe was cited to the 


17 me ur { ö 7 > . 
Ts 1 Show. 49. Cockeram v. Welby; che ſame 
16. If 
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16. If a Sheriff upon a eri facias ſells a leaſe or term ol 1 
houſe, he cannot put the perſon out of poſſeſfion and the ven- 
dee in; but the vendee muſt bring an eſectment. 2 Show. 85 
The King v. Dean and Bird & al. 3 

17. Held, that upon a levari facias the Sheriff may take rez. 
dy money, it being to be levied ds bonis & catallis. 2 Show. 166. 
The King v. Welbie. | Ws | 

To underftand well the nature of an execution, we hope it 
will not be deemed prolixity to abridge the following caſe, u- 
der which is couched a great deal of learning relating to execu- 
tions. F. D. as adminiſtrator of J. D. recovered three hun- 
dred and three pounds againſt C. upon a bond made to J. D. 
the inteſtate, upon a judgment by default in the Common Plex, 
and ſued out a fl. fa. igſted , Trin. Term. primo Anne, returnable 
Treſ. Mich. directed to the Sheriffs of London, which was de. 
livered to the Sheriffs the firſt of Auguſt, who on that day leiſ. 
ed goods to the value. F. D. the adminiſtrator died in Septem- 
ber following; the Sheriffs return the ſeizure, but that the 
goods remfined in their hands for want of buyers: The tweny- 


my ops, wma os wi ny 


ot 


ninth of September the Sheriffs were removed, and others 6 
placed in their ſtead : the plaintiff in error (che defendant in . 
the firſt judgment) ſued out a ſcire facias againſt the then She- I 
riffs to hate reſtitution; and upon a demurrer judgment was giv- tc 
en in the Common Pleas for the plaintiff in the /i. fa. againſt . 
the now plaintiff in error: And upon this writ of error thiee th 
points were inſiſted on for the plaintiff in error. 1. That in q 
this caſe the property remained ſtill in him. 2. That his pro- th 
per remedy was by a /cire facias. 3. That the detendant's plea In 
(That he was bound to ſell the goods by a diftringas nuper vice- ti 
com. ) was not a good plea ; and it was argued to Ws effect, that p! 
as the ſtatute of 27 Car. 2. cap. 2. which gives a /c:. fo to an 0 

. adminiſtrator e nis non to have execution, where the execu- 
tor or adminiſtrator had a judgment after a verdict did not ex- v; 
tend to judgments by default; and as the adminiſtrator de bins to 
non 1 not ſue out execution even by a /i. fa. the ſcizure by he 
"the ſheriff does not alter the property, but that it remained fill re 
a choſe in action; ſo that the property was ſtill in the platutif of 
and they reſembled it to the caſe in 1 Jones 385. C10. Cu Ne 
487. where an executor ſued out an extent upon a ſtatuic-liz a 
le, and the writ was returned ſerved; but the plaintiff die p 
inteſtate beſore a liberate ſued out; and there it was held g- e 
cur” againſt Croke, that the adminiſtrator de b5nis non could n i 
proceed upon this execution, he being not privy to the execu b 
tor who ſued out the extent; ſo here (Lad they) the like privi 8 
is neceſſary to have a Venditioni Exponas as to a liberate: 1 he I 
likewiſe argued that the property was not altered by the ſeizure ec 
for if after the ſeizure the defeudant had paid the _ g 


elzure 
ney, . 
mis 


On Actions of Debt. 


might have taken his goods a ain, without any grant to be 
made by the Sheriff; and an action of trover will lie againft 
the Sheriff for detaining the goods after ſuch payment, and the 
ſpecial property is in the Sheriff for his ſafety only; but that if 
ooods in execution periſh without the default of the Sheriff, it 
is the defendant's loss; and why ſhould it be his loſs, if the 
property were not in him: They further urged that there would 
be an inconvenience in reſtoring theſe goods; and here was a 
lache in the other party, who might have taken an aſſignment of 
the goods immediately upon the ſeizure, and they quoted Yelv. 
. Moo. 757. 1 Roll's Abr. 894: that the Sheriffs after their 
their removal could not fell; but the court e contra; and that 
point was adjudged in 2 Cro. 73. in the caſe of Ayre and Ay- 
dn, that they might: And they further argued that this was a 
proper remedy for the plaintiff, for the Sheriff's return of ſeiz- 
ing the goods; and that they remained in their hands for want 
of buyers, was enough to ground a ire facias thereupon, 
(which was granted). if the execution was determined by the 
death of the party adminiftrator. 'The ſubſtance of the argu- 
ments for the defendant in error, appearing in what the chief 
juſtice Holt ſays at the concluſion of the caſe, we beg leave 
to recite what he ſays in giving the judgment of the court, viz. 
1. After ſeizure of the goods there is nothing more to be done by 
the Sheriff to the plaintiff, though he could ſell the goods, and 
deliver the money to the plaintiff, and that would be well; yer 
the words of the writ be ſo that he levy money, and bring it 
nto court; and that may be done notwithſtanding the plain- 
if's death; therefore he having nothing further to do with the 
plaintiff, but to execute the writ, he may notwithſtanding his 
death do it. 

In the next place, it is true, after he has ſeiſed goods to the 
ulue of the debt, though he be out of office, yet he is bound 
t0 make fale of the goods, and to make a return; and when 
de has made a return of a ſeizure of the goods, and that they 
remain in his hands for want of buyers; that is not a diſcharge 
of the command of the writ, but only an excuſe that he has 
not the money, and he is compellable by law to bring it in; 
ard though a venditioni exponas does lie, yet a diſtringas is the 
pre per remedy ; And there are two ſorts of di/iringas nuper vice- 
em, vide 34 H. 6. 36. before-mentioned; one is a d//tringas ta 
the new Sheriff to diftrain the old one to fell the goods, and 
bring the money into court; the other to diſtrain Pim to ſel], 
& dear inde provenientes to deliver to the new Sheriff to bri ng 
no court: Now if a diſtringas does lie for the new Sheriff to 
compel the old Sheriff to ſell, that ſhews the old Sheriff has an 
wthority to fell by virtue of the former Writ. de Raft. Ent. 
Wi. Theſe Brew. 90. and the book called Brevia Fudigialia , 


and 


* 
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| 
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and that which commands the new Sheriff to diftra; | 
one to ſell, and "_ in the money, is the moſt 47 
then ſince the Sheriff is compellable to ſell, having ſeiſed the 
goods, what ſhould hinder in this caſe that he ſhould not ſell, 
notwithſtanding the plaintiff's death ; for the writ is as forcible 
and compellable upon him to levy and bring in the money, az 
if the plaintiff had lived; the Sheriff after ſeizure is bound to 
the value of the goods; it is not to be ſuppoſed that he can- 
not ſell; he is bound to ſell at all events, if the goods be worth 
the money that they are appraiſed at, and that he returns then 
of, it'is not to be ſuppoſed he can want buyers, and he is not 
charged to the value that they ſhall happen to be ſold for, but 
to f value that he has returned; forif he returns goods to 


value, and that they are reſcued from him, he ſhall anſwer to 


the value returned; ſo here he ſhall anſwer for the value retum- 
ed, and not to the value that they were ſold for. 

And when he ſeized the goods by virtue of the writ, the de- 
fendant is actually diſcharged, though they are not ſold; for 
the plaintiff muſt depend upon his execution, and rely upon 
that; and he has no further remedy againſt the defendant, but 
altogether againſt the Sheriff; and the defendant, having loſt 
his goods upon an execution, which the plaintiff himſelf has 
choſe, the goods are in cuſtody of law, and the defendant is 
diſcharged. 1 Cro. 390. 1 Cro. 459. and the ſame in 1 * Jo. 
not like this; plaintiff after a writ of extendi facias dies, the 
Sheriff takes an inquiſition of the ſeizure into the King's hands, 
and then the adminiſtrator de Bonis non comes into Chancery, and 

rays a liberate: This came in queſtion upon an ejectment 
3 by an adminiſtrator de bonis non, and held that the er- 
tent was void, for the writ was abated, and no matter whether 
the plaintiff died before the return or ſeizure, or after; becauſe 
no property is veſted in him by the ſeizure, but that only is in 
order to gain a property by a liberate; and there could be n0 
liberate to him that ſued the writ, becauſe he is dead; and there 
is no more reaſon for an adminiſtrator de bonis non to have lt, 
than if the executor had ſued out a /c:. fa. to have execut!- 
on of judgment, and before the return of the writ died, and ad. 
miniftrator Je Bonis an ſhould come for execution, which he 
could hot have : But in this caſe there is no neceſſity for the 
plaintiff in the original action to come to the Sheriff for execi- 
tion; but in caſe there be no act of the court to be done, but: 
elegit is ſued ont, which commands the Sheriff to delive 
the lands extended to the party; if there the execntor 0 
adminiſtrator died after the inquiſition, and before the delivery 
in that caſe the death of the olainciff would not avoid the exc 
eg and that appears by 1 Sid. 29. though not ſo e. 
pla 'n, 


On Actions of Debt. 
& the Sheriff ſeiſing the goods in the plaintiff 's right as ad- 


niniſtrator, he by virtue thereof becomes reſponſible to him 
+ adminiſtrator, for the value which he himſeif has returned; 
2nd that right which he had now, comes to the adminiſtrator 
+ bonis non; and therefore when the execution is compleatly 
executed, and the money brought into court, the adminiſtrator 
4 leni non may produce his adminiſtration; and the court will 
thereupon let him take the money out of court, and that is 
ot by way of judgment. 

The Sheriff by the writ is to take goods and ſell them in 
convenient time; indeed the not ſelling is not ſuch a fault for 
which he may be amerced; but if a diſtringas upon his return 
go againſt him to the coroners, if he continue Sheriff, and he 
don't ſell between the teſte and the return of the diſtringas, he 
all forfeit iſſues; and after ow once ſeiſed, no writ of er- 
jor or ſuperſedeas ſhall ſtay the ſale; Er fic Jud. affirmatur per 
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"E 4. c. 6 Mod. 399, 300. Clerke v. Withers. 

* Of executions erroneouſly executed, vide Cro. Eliz. 344. 
po Dennis v. Welles, Godb. 26. Luddington v. Amner. 4 
but ON. 24. 
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Of the Shenf's Fees for Executions. 


aw 1. By the ſtatute of 29 Eliz. cap. 4. No Sheriff is to take 
deer. votre than twelve pence in the pound for every hundred 
ether bonds, and fixpence for every ſum above an hundred pounds.“ 


ce following conſtructions have been put upon this ſtatute : 


ecauſe * # . . . 
ut this is not to be intended where the execution is for above 


* * e hundred pounds, that the Sheriff ſhall have but ſix- pence 
1 there the pound; for then he would have leſs for executing a writ 
ave it ne hundred and forty pounds, than he would for one hun- 


pounds; but the meaning is, that he ſhall have five pounls 
the firſt hundred pounds, and fifty ſhillings for every hundred 


xecuti- 


ind ad- 


hich be ſacs; and ſo in proportion for every ſum above one hun- 
for the pounds; and though the act goes further and provides, 


Tut this ſtatute ſhall not extend to fees to be taken for exe- 


N eech 07 . . .* 0 

but a tons within cities and towns corporate ;” it ſhall not be 
by tended d > 
 delive "ded that they ſhall not have thoſe fees for executions, ex- 


Med within cities and towns corporate, upon judgments from 
eng courts; but it ſhall be intended that theſe fees are not 
r taken upon judgments given in the courts of cities and, 
| © porate. Cro. Car. 286, 287. Lyſter v. Bromley, 
dal, 331, Jones 307. Noy 27, 75. Latch 16, 18. 
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2. In the caſe of Peacock and Harris, Paſch. 8 W. z. C. 
B. theſe three points are ſaid to be reſolved. 1. That the ſu- 
tute of 29 Eliz. cap. 4. does not extend to executions real, hy 
only to executions in perſonal actions; and therefore not to a 
Habere facias pofſeionem; 2. That upon a Capias ad ſatisfacin. 
dum, the Sheriff thall have his ſees for the whole debt: Aud 
Powell junior ſaid it was the opinion of Holt Chief Juſtice, 
that the Sheriff ſhould have ſuch fees for executing an elegi; 
but he faid he doubted of it; for ſays he, it would be unrezy- 
nable when the whole debt is five hundred pounds, and the land 


extended but twenty pounds per ann. that the Sheriff ſhould have U 
his fees for five hundred pounds. Chief Juſtice Treby faid, f 
_ that he ſhould have fees according to the ſum levied, and nc 2 
according to the debt recovered, as upon a fer; facias: To which he 
Powell anſwered that could not be, becauſe the party might de- 19 
tain the lands till he was ſatisfied the entire debt; and fays he, 
the plaintiff by having made his election, is barred of all other 80 
executions. 4. That the ſtatute does not extend to executions * 
upon ſtatutes-merchant, recognizances, &c. for the act is io be 280 
underſtood of caſes where the judgment is given in invitum, i. e F 
upon a ſuit in an adverſary manner, and not by the volunta .. 
confeſſion of the party. 1 Salk, 331, 332. | 2 
The opinion of Chief Juſtice Holt, cited by Judge Pone| 2h 
junior, appears to be ſo in the caſe of Tyſon and Paſke, in 11 
Mich. 4 Anne, B. R. Salk. 333. and that an inquiſition up ary 
on an elegit, is an extent within the ſtatute. 28 
3. If an erroneous writ be delivered to the Sheriff, and hd n 4 
executes it; he ſhall have his fees, though the writ be errone nh 
ous. 1 Salk. 322. Earl v. Plumer. ve ; ke ( 
4. Quare, Whether the above-mentioned ſtatute mention he 
in Keble to be of 29 Eliz. c 4. is not a ſtatute of 28 Elia. f " | 
it is ſaid to be in the parliament-roll. Salk. 331. Skinne 1 6 
63. 
? 5 The Sheriff may arreſt the party, though he has not! * 
proceſs about him. Noy 55. 7 


6. The Sheriff may have an action of debt for his ſees; “ 
can take no bond for it. Noy 75. | 


On Adtions of Debt. 


Sixthly, In what Caſes an Execution againſt one 
ſhall avail another. 


1. In an action of debt upon a bond againſt two, if five 
pounds damages are aſſeſſed to be recovered of each of them 
ſeverally, according to the writ ; if the plaintiff ſues out an 
execution againſt one, (it muſt be ſuppoſed with ſatisfaction) 
be ſhall not have an execution againſt the other. 14 Hen. 4. 
19. b. 1 Roll's Abr. 896. Lett. F. pl. 1. 

2. If there be a recovery by ſeveral precipes againſt two in 

an action of debt upon a bond, by which they are jointly 
and ſeverally bound; if the plaintiff ſues out an execution 
zzainſt one with ſatisfaction, he ſhall not have an execution 
zzainſt the other alſo. 14 H. 4. 22. b. 1 Roll's Abr. 896. 
I. 2. 
z. So if he brings a ſeparate action in one court againſt one, 
and recovers, and another action againſt the other in another 
court, and recovers ; if he ſues out an execution againſt one 
with ſatisfaction, he ſhall not have an execution againſt the 
other. 14 Hen. 4. 22. b. IId. pl. 3. 

4 If two are bound in a bond jointly and ſeverally, and 
the obligee recovers in the King's-bench againſt one, and hath 
lim in execution, and afterwards recovers againſt the other in 
tie Common Pleas; and upon an elJegit hath his goods, and 
tie moiety of his lands “in execution; in this caſe, by the 
laſt execution, the plaintiff is fully ſatisfied; and therefore 
he other, whoſe body is in execution, may be diſcharged by 
a duda querela. Paſch. 12 Jac. B. R. between Cowley v. 
Lytiat, adjudged fer cur.” bid. pl. 8. Hob. Rep. 2. the ſame 
pint adjudged. 

3 If a man has once an execution againſt the bail of J. S. 
pe mall not have an execution afterwards againſt J. S. the 
Ficipal; becauſe he hath made his election by the firſt 
con, nor againſt the principal after an execution againſt 
* bail; but he may have an execution againſt one of the 
vl, and afterwards another againſt the other bail. 1 Roll's 


. $97. Letter G. pl. 1, 2, 3. Cro. Jac. 323. the ſame 
Int adjudged, 
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Seventhly, How an Execution may be di. 
charged. 


I. If one that hath an execution of lands, releaſeth one acte n 
of the execution, all is extinct by the releaſe of the execution in 
one acre only. 1 And. caſe 273. But if tenant by elegit pur- 
chaſeth part of the lands charged in execution, the execution 
is not diſcharged. 2 And. 271. 
2. Before the ſtatute of 8 & W. 3. c. 27. If the defendant 
wilfully eſcaped without the conſent of ſheriff, the plaintiff 
might take him up again upon a new execution ; but not where 15 
he eſcaped from the conſent of the ſheriff. Cro. Car. 240. 255, _ 
Hob. 60. But now by that ſtatute, In caſe any friſencr cin. Ly 
emitted in execution ſhall eſcape, any creditor at whoſe ſuit he fand f . . 
charged, may retake him by à new capias ad ſatisfaciendum, © a * 
fue forth another kind of execution, as i, the body of fuch perſe $4 
was never taken in execution. | Y 
3. If the defendant pays the money, he is diſcharged; but Wl 
if the plaintiff executes a releaſe or a defeazance, or other ſuch 3 
like act to the defendant being in execution, amounting to a Wi "hy 
diſcharge; this will not be a diſcharge 1%. facto, yet upon this Hus a 
the . may have a diſcharge by an audita querela, but n. . 
if the plaintiff once delivers the defendant out of execution, min 
thereby he is 2½%. fads diſcharged of the execution for erer. bi 
1o if the plaintiff doth 3 ſatisfaction upon recorc. Wiſh R. 
5 Co. 86. 8 Co. 152. Dyer 152. 1 I 
4. If one be in execution upon a capias ad ſatizfaciendun, ond, 
and the court adjudge the judgment or execution erroneou end. 
and ſo annul it; by this the defendant is diſcharged of tis Ars 
execution. 8 Co. 143. b. : thws 
5. And though it was ſaid, that though the ſheriff, upon I: 
laintiff's command, may let a priſoner out of execution, e 
it was argued that he is not bound to do it; for perhaps . 4 i 
ſheriff may not know the plaintiff whether he be tlc lam hue”. 
party; but the court held that as the ſheriff is obliged 10 ts FR 
1 of the defendant to arreſt him at the partys uben 


ſo he is to take knowledge of the party to accept ef his d 
charge. 2 Cio. 380. Withers v. Henley. 


On Actions of Debt. 
6. If the deſendant be taken in execution by au erroneous 
receſs, it is in the diſcretion of the court, whether they will 


charge the defendant by a. ſuperſedias, or put him to his writ 
of error. Winch 102. | 


Lighthly, Of charging a Man in Execution already 


in Priſon. 


L. KJ: S8. be taken upon a latitat, and committed to the 
Marſhalſea for want of bail; and after the plaintiff recovers 
zzainſt him while he is in priſon, yet he ſhall not be in exe- 
cution by this judgment before tlie prayer of the plaintiff for 


that purpoſe. Mich. 4 Jac. B. R. between Carr and Copping: 
3 Roll's Abr. 894. pl. 1. 


2. If a judgment be given againſt J. S. in the Fleet, who 
1s a priſoner there; we alterwards the Warden of the Fleet 
informs the court of Chancery that the ſaid J. S. is in 
W his cultody of the Fleet, for certain cauſes, upon which the 
court commands the Warden to keep him in execution till ſa- 
ulation of the judgment; yet J. $ is not in execution upon 
tne judgment, becauſe it was not upon the requeſt of the 
plaintiff, but done without his deſire; for it might be, that 
be would have choſen another execution. Dyer 13. 14 Eliz. 
b. R. fol. 306. pl. 63. bid. pl. 3. | 

. If a man recovers in an action of debt, and outlaws the 
tendant after judgment; and afterwards, within the year, the 
ttendant is taken upon a caries ullagatum; he ſhall be in 
xecution for the plaintiff without his praying it, becauſe the - 
awry was at the ſuit of the party. 5 Go. 88. Garnon's 
ve; adjudged Hill. 41 Eliz. B. R. between Bonner and 
pukely, Mich. 43 & 44 Eliz. per cur.” Cro. Eliz. 850. bid. 
|. 4. The ſame point adjudged in Bridgman 7. Moor againſt 
mel; And reſolved that in all caſes where the defendant 
dave a capias ad ſatisfacien um, and the party defendant 
ken by a cu ias tr fire; thete the defendant is in execu- 
n piefently, if the plaintiff will, without any prayer; but 
ten the plaintiff hath judgment, and a year and day pals, ſo 
the could not have an execution without a ire facias; 
ce lhe plaintiff muſt pray to have him in exccution ; but 


12 otherwiſe 
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otherwiſe if he be taken upon a capias utlagatum after the 
year, becauſe there he could not have a capias againſt him: 
Doubted 31 Eliz. B. R. between Norton and Sharpe. 1 Rolls 
Abr. 895. pl. 5. Cro. Eliz. 467. S. C. 

4. But if a man recovers in an action of debt, and outlays 

the defendant after judgment, and afterwards, within the year, 
the defendant is taken pon a capias wilagatum; although that 
he be in execution for the plaintiff prima facie, yet he may 
make his election, whether be ſhall be in execution for him 
or no. Mich. 43. & 44 Eliz. B. R. between Shaw and Curteris. 
1 Roll's Ab. 895. pl. 6. Cro. Eliz. 850. S. C. 
5. If a man recovers debt and damages in the Common 
Pleas againſt J. S. and hath judgment, although J. S. be a 
priſoner in the Fleet (which is the priſon of the court) for 
other cauſes; and the warden informs the court thereof; and 
the court commands him to retain J. S. in execution, till 
ſatisſaction of the judgment; yet he is not in execution, 
becauſe he was not brought to the bar by a Habeas Corpu, 
for the court to ſee and demand of the priſoner, if he be the 
ſame perſon that is condemned or not; which is the duty of 
the court to do. Dyer, 13 & 14 Eliz. fol. 306. pl. 3. 1 Roll's 
Abr. 895. Letter E. pl. 1. 

6. If an execution by default be awarded on a ſcire facia: 
upon a judgment in debt; and the defendant after a year and 
day as ſuppoſe four year afterwards) was in the Fleet for 
another cauſe, and is brought up by a Habeas Corpus to the 
Common Pleas ; and being aſked by the court, whether he was 
the Tame perſon againſt whom the judgment was given; 
which he owns; he ſhall be Ct in execution by the 

rayer of the plaintiff, though it be after the year and day. 
ee Eliz. fol. 214. pl. 47. 1 Roll's Abr. 196. pl. 6. 
[P* 299] *7. It A. recovers againſt B. by a judgment in the King 4 
bench, and thereupon B. renders him to priſon, and afterwars 
brings a writ of error, and hath a 5 yet afterwards 
upon the prayer of the plaintiff, the court may commit him 
in execution, though the record be removed, in as much as be 
had not found bail upon his writ of error. Patch. 9 Car. B. R. 
Simmon's caſe, 1 Roll's Abr. ibid. pl. 7. | 

8. If the ſheriff hath a man in cuſtody by proceſs of law, 
and afterwards a writ of execution is delivered to him; the'* 
the defendant ſhall be ſaid to be in execution ng?! upon 
that writ. though he never actually arreſted him. 5 Co. by 
otherwiſe if the defendant was out of the county at the tim 
of the delivery of the writ. Salk. 295. If one be in exec” 
for the debt of the King, he cannot afterwards be taken !! 
execution at the ſuit of a ſubject. 2 Roll's Rep. 302 


(). Ii 
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9. If a man recovers agaiuſt J. S. in the King's Bench, (J. 
8. then being in the cuſtody of the marſhal) yet he ihall not be 
in execution upon that ent, although it be within the 
year before the prayer of the plaintiff; for the marſhal cannor 
take notice of every judgment againſt every priſoner put upon 
the prayer of the plaintiff; a committitur ſhall be entered upon 
the roll, and then he is in execution. Hill. 1. Jac. B. K. be- 
tween Sir Henry Bellowes and Hantord adjudged. 1 Roll's 
Abr. 895. Lett. D. pl. 2. 

10. If a judgment is regularly obtained againſt a defendant, 
the plaintiff muſt charge him in execution within two terms at- 
terwards, and not after thoſe two terms are expired; or it he is 
charged afterwards, the court will diſcharge him with coſts. 
Modern Caſes in Law and Equity 227. 


Obſerve, there is this difference between charging a man in 
execution in the King's Bench and in the Common Pleas ; for 
be in the Common Pleas the plaintiff muſt ſue forth a Habeas Car- 


of pus & ſatisfaciendum ao a double halt-crown ſtamp; and the 
I's 3 in whole office the proceedings are, muſt ſign it, 
or which you pay him 1s. 4d. and then having ſealed it, you 


deliver the ſame to the deputy-warden of the Fleet, and ke 
will bring up the body of the priſoner in court, the day you 
direct; and there he is committed in execution: But in the 
King's Bench you draw up a rule with the clerk of the rules, 
for the marſhal to bring up the body of the defendant, or to 
own him in his cuſtody , which rule you are to carry io the mar 
ſhal and he will keep it a day or two, (if you have not given 


by him notice before) to enquire if he is in his cuſtody; and when 

he is ſo found, the We a returns the rule ſigned by him, by 
3 »hich he acknowledges the defendant to be in his cuſtody, and 
>, for which you pay him 10s. 6d. and then you ingroſs a Commit- 


dr on a piece of parchment, and file the fame with Mr. 
Hawley, paying him 3s. and then enter it with Mr. Lantrow, 
the clerk of the judgments, for which you pay nothing, if 
brought in to be entered in due time. 


there 
upon 
A 89 
time Prerogati ve 


cution 
ten 1 
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Prerogative Execution. 


1. A bond for performance of covenants may be aſſigned tg 
the King for a debt; but an extent ſhall not iſſue without 2 
ſeire facias. 2 Lev. 55. | 
2. If a debt by recognizance is contracted to the King, after 
lands ſettled bona fide, or upon marriage to his ſon, they ſhall 
not be liable. 2 Leon. 91. 

3. If the king grants the goods of a elo de ſe, and che feln d 
fe is indebted to the King; the King's debt ſhall be ſatisfied. 
3 Leon. 113. | | 

4. If the King's debtor conveys lands to A. who conver: 
them to the King, and the King reconveys theſe lands 10 A. 
theſe lands are not extendible for the King's debt. Hob. 45. 

5. If a man makes his wife a jointure, and afterward: be- 
comes indebted to the King; this debt ſhall avoid the jointwe. 


6. The body, lands and goods of the King's debtor or ac- 
countant, if the account be Rated are liable to the King's ex- 
ecution at common law. 3 Co. 12. b. But for adebt due p. 
on an account found upon an inquiſition, no ſcire facies u fats: 
Jaciendum lies; but a diſtringas ad computandum. Har. 217. 
And the reaſon is, that this writ of ire facias ad /atrifuciendun 
lies not before the debt be determined upon record, and before 
the account is ſtated, 'tis uncertain what the caſe is: And the 
act of 13 Car. 2. cap. 3. which veſted thoſe debts in the king, 
did not alter the nature of them ſo as to make that a debt cer 
tain; which in its own nature is uncertain. The Attorney Cc: 
neral v. Sparrow & al. 5 
7. If one obtains a judgment, and the plaintiff is ipdebtes 
by a bond, which is aſſigned to the King, and an execution !s 
taken out upon the judgment, and the lands taken by an elegit, 
the judgment ſhall not be avoided for the King's debt. Har 
27. The Attorney General v. Andrew. And the reaſon 15 
that here the ſubject's title is prior to the King's, and actual 
executed; and the King's debt ſhall only be preferred, when 
it is in equal degree; and the King's e e in ſuits for re 
covery of debts, extends only to the debtor himſelf, and not « 
a third perſon. ; 1 
8. If lands are ſettled upon a man for his own life, wi Fr 
mainder over, with a power of revocation, and then he is madl 
a remembrancer of the firſt-fruits, and becomes indebted t0 t% 


King; theſe lands ſhall be ſubject to the King's debt, = 


On Actions of Debt. 


=p of revocation makes them at the debtor's «diſpoſal. 
ar. 24. 

9. It A. is taken by a capras ad ſatisfaciendum, and before 
the return a 2 writ iſſues from the Exchequer for the 
King's debt, teſted a day before he was taken by che ca. /a. in 
this caſe he ſhall be in execution for the King's debt, and the 
debt of the ſubject. Dyer 197. 

10, Where a collector of the firſt-fruits and tenths, at the 
entering into his office, is ſeiſed of lands, and poſſeſſed of 
goods, and becomes a debtor to the King, and aliens all, and 
dies without heir or executor ; the ter-tenants, and the poſſeſ- 


ſors of the goods, are liable to pay the King's debt. Dyer 
160. 
1 11. If a commiſſioner is indebted to the King, and purchaſ- 
| eth lands with the King's money, by fraud; and the vendor 
Ve: doth enfeoff his friends in fee, but the debtor recovers the pro- 
1 fits; this eſtate ſhall be ſeized for the King's debt. Dyer 160. 


12. If upon an extent upon a ſtatute, the goods of the conu- 
* zee are taken into the King's hands; and before the delivery 
upon a liberate, the King takes out a prerogative execution for 


88 a debt due to the crown; the King ſhall take the goods to his 
1 own uſe. Dyer 67. 

= 13. If the Sheriff extends lands upon a ſtatute-merchant, and 
y returns the writ, but doth not return that he hath delivered them 


to the conuzee ; execution ſhall ſtay till the King's debt is levi- 
ed, New Dyer in the margin, fol. 67. 

14. And note by Manwood Chief Baron, the courſe of the 
Exchequer is, if a man be indebted to the King by a recogni- 
zance, or otherwiſe, his heir ſhall not be charged it the execu- 
tor hath aſſets; and the feoffee, who comes to the lands by a 
purchaſe, ſhall not be charged if the heir or executor hath aſ- 
kts; for the heir or executor come to the lands gratis, and 
therefore tis but reaſonable they ſhould be firſt chargeable. Ibid. 

15. If a man is indebted to the King, and purchaſeth a 
teaſe for years to him and his wife, and dies; the term in. his 


on 1 wh 3 

keen. wie's hands is liable to the debt. 2 Roll's Abr. 157. Lett. E. 
Har. l. 5. 50 Aſſize 5. 

— 16. But if he purchaſeth an eftate to him and his wife for 
quale ble, and his heirs; the lands in the wife's hands are not 


extendable after the huſband's death for the King's debt. 
Dyer 255. a. 

17. it tenant in tail becomes indebted to the King, unleſs it 
de by judgment, recognizance, obligation, or other ſpecialty, 
ud theſe originally ſuffered, or made to the King, or to ano- 
ther to the King's uſe; his lands in the hands of the iſſue ſhall 
* extended by 33 Hen. 8. 7 Co. 21, 22. 
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the lands ſhall not be extended in the hands of the alience by 


Readings and Obſervations, &c. 


18. If tenant in tail becomes indebted to the King by any cf 
the ways mentioned in the act of 33 Hen. 8. cap. 39. and die 
before any proceſs thereon ; if the iſſue in tail aliens bona jg, 


the ſaid act. 7 Co. 21. 
19. At common law, if the tenant in tail became indebted 

to the King by judgment or otherwiſe, and dies; his lands are 

not extendable in the ſeiſin of the iſſue in tail. 7 Co, 21, 

20. The Court of Exchequer may give relief upon an Engliſt 
bill, by virtue of 33 Hen. 8. c. 39. though the proceſs, by 
which he is grieved, be at common law by a ſuit before the 
Barons. 

21. If the King grants to the almoner b5na & Catalla felnun 
de ſe; if a felo de ſe be intended to the King, the King ſhall 

ave his debt out of the goods before the almoner ; but if he 
hath lands, it is in the diſcretion of the court to pay the King's 
debt by extending them. Moor 127. 

22. If an accountant to the King purchaſeth lands and fell; 
them, and afterwards is in arrear to the King; his lands in the 
hands of the purchaſer, are liable to the nin debt; but if he 
receives the office of accountant, after the ſale of the lands, 
then they are not liable to the King's debt. Moor 127. 

23. It a bond be given to the ng for performance of cove- 
nants; if the covenants are not performed, this is the King's 
debt within the ſtatute of 33 Hen. 8. c. 39. which makes al 
the King's debtors lands chargeable with the no debts, in 
the as, 5 of the owner; and that act extends to all the King 
debts, as well thoſe that are not, as thoſe that are created by 
the act itſelf. 7 Co. 20. : 

24. And if the King's debtor hath any matter of law or equi. 
ty to diſcharge a debt charged upon him by the crown, he may 
do it by virtue of that act; for that act likewiſe extends to ic. 
lief by the proviſo therein, as well to debts due to the King at 
common law, as thoſe by the ſaid act. 7 Co. 20. b. 

25. If a man brings an action, and recovers damages be- 
fore execution; he cannot aſſign over part of this debt to the 
King. Owen 2. | 

- A. was indebted to B. by bond, and afterwards A. ce. 
livers to B. certain hogſheads of wine, in ſatisfaction of the 
debt; and afterwards the bond is aſſigned to the King; whether 
the property of the wines was altered by the delivery of them 
to C. before the aſſignment. 2 Leon. 89. Clark's calc. 
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PRECEDENTSin ACTIONS of DEBT. 
Upon Bonds. 


ITH a condition for payment of money at one day. 18 
H. 6. 8. Modern Entr. 160. At a ſeaſt. Ra. Eatr. 160, 
o. Co. Entr. 130, 137. 2 Co. 1. Plow. 63. At ſeveral 
ys. Bro. Red. 221. ; 
Upon a bond in the name of two, where one only ſealed it. 
Brownl. 165. 

For a ſurvivor upon a Bond made to two. 1 Brownl. 163, 
5 Tho. 115. Mod. Entr. 158. 2 Mod. Entr. 232. Cl. 
an. 254, 282. 2 Entr. Cl. 317. 3 Brownl. 120. The like 
yon a Bond made. | 

Upon a Bond where two were jointly bound, and one was 
ulawed, and the other appeared. 1 Brownl. 165. Bro. Red. 
97. Tho. 114. 

Upon a Bond to pay money upon demand, and part was paid. 
brownl. 162. Wi. Entr. 182. Bro. Vad. 205. 2 Inſtr, Cl. 
7. Co. Entr. 126, 168, 244. 4 Co. 80. 

Upon two Bonds. 2 Brownl. 73. Wi. Entr. 241, 177, 181. 
b. Intr. 168. Bro. Red. 192. Bro. Vad. 161, 208. Cl. 
n. 209. 1 Saund. 288. Wi. Entr. 181. Mo. Intr. 149. Ath 


on a Bond without a date. Bro. Red. 196. 2 Inſtr. Cl. 322. 
ba Bail-Bond at the ſuit of che Sheriff. 1 Saund. 289. 2 
. 234. 2 Mo. Intr. 233. Bro. Red. 222. 3 Brownl. 124. 
7 * made to the Marſhal of the King's Bench. 1 
und. 150. 

5 Bond for appearance made to the Bailiff of a liberty. 
= . 14. 

Len 2 Bail-Bond upon the late ſtatute, at the ſuit of the aſ- 
te, 3gainſt the principal defendant. 2 Inſtr. Cl. 348. Lill. 
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1 

*!'ke againſt the Bail. Lill. Entr. 175. 

an Bond dated one day, and delivered of another. 18 H. 
er huſband and wiſe againſt huſband and wite, upon a 
* by the wife to che other's wife when ſole. Ra, 
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References to Precedents 


ee bond in the name of two, where one only ſeals 


Upon a bond where part was ſatisſied. Ra. Entr. 20). 
Upon Bills. 


Upon a ſingle bill. 1 Brownl. 8 1. Wi. Entr. 150, 227. 
87. Bro. R. 169. Bro. Vad. 155. Cl. Man. RY - 

The like by an executor. Han. 88. Bro. R. 198. 

The like by an adminiſtrator. Co. Entr. 142. Bro. Re 
_ __ 87. 1 8 

The like upon a bill penal. Mo. Intr. 17, 160, 165, if 
Bro. Vad. * ; 7 

Againſt an adminiſtrator upon a penal bill. Co. Ent. 16 
Mo. Intr. 150. Bro. Vad. 209. The like, and a Mutuatus 
Mo. Intr. 231. 

Upon a bill penal. Cl. Man. 201, 274. The like. 11 
Cl. 152, 318. | 

Upon a penal bill againſt two. Cl. Man. 213. 

For an executor upon a penal bill. Han. 88. Mo. Ent. 1g 
Pl. Gen. 261. The like by an adminiſtrator. Mo. Iau. 1 
The like againft an heir. 2 Inſt. Cl. 318. 

The like upon two penal bills. Han. 88. Tho. 114 J 
like upon one in twenty marks. PI. Gen. 289. Bro. Vad.1 

For a man and his wife executors upon a ſingle bill, 
Man. 244. 

The like upon a penal bill. Mo. Intr. 167. 

The like againſt an adminiſtrator upon a ſingle bill. ! 
Met. 149. 

To a deliver bond with fureties for the payment of mo 
Bro. R. 210. | 

Upon a bill penal to pay money at a day, or to bring 'h 
ſendant's wife to ſurrender a cottage at the next court. 1 rv 

Upon a bill penal to be paid at ſeveral days. Cl. Mar. 
Bro. Vad. 158. The like at ſeveral feaſts. Ra. Entr. 329. 

Upon a hill obligatory to pay 51. per ann. towards the 
cation of the defendant's daughter. Lev. Entr. 50. 

Upon a bill indebted for payment of money at ſeveral 
whereof part was pa 2 Bro. 71. Ra. Enti. 39. 

Upon a joint bill againſt one where the other was out. 
Tho. 114. Mo. Infr. 158. 3 Brownl. 125. "9 

Upon a bill to pay money at the birth of the plaintiff 
ſon. Tho. 115. The like againſt an executor. Mo. Int: 

Upon a bill obligatory payable at che plaintifl's 1etu1 
J. Bro. Vad. 156, 157 

Upon a bill for payment of money without day 0! 79) 
Tho. 118. 'The like upon demand. Mo. Intr. oy 

Upon a bill to pay money immegiately after the fett 
ſhip to M. or L. from her voyage. Tho. 130. 


In Actions of Debt. 


Upon a bill for payment of German money in half a year 
ther notice. Ro. Entr. 222. The like of Flemiſh money 
payable at ſeveral times. Ra. Entr. 155. 2 Brownl. 88. 

Upon a bill to deliver to the plaintiff the ſeal of an office, 
upon the defendant's return to London, or to pay the plaintiff 
jol. Bro. Red. 170. 

Upon a bill without a date. Mo. Intr. 177. Aſh 218. 

By an adminiſtrator for payment of money at the day of mar- 
rage of his daughter, or at her death. Bro. Red. 198. Mo. 
Intr. 159. Bro. Vad. 157. 2 Intr. Cl. 322. 

By a man and his wife adminiſtratrix for money at the day 
ff the defendant's marriage. 1 Brownl. 87. Vide 6, 53. 
ro. R. 195. The like by an adminiſtrator. 3 Brownl. 126. 

Upon a bill of 20l. to pay GL. 128. ſuch a day, and to pay 
pr all the beer to be delivered to the defendant by the plaintiff, 
fore ſuch a day. Bro. R. 183. 1 Brownl. 98. 

Upon payment of money and delivery of goods to the plain- 
if vn £ day of marriage, or death of the deſendant. Bro. 
08. 3 Brownl. 126. 

For payment of 111. by quarterly payments, from feaſt to 
iſt, with an averment that the defendant had not paid at the 
| feaſt, &. Bro. Red. 197. 

for an executor of an executor for the payment of money 

nediately upon ſight. Aſh. 182. 

5 w_ for payment of money, and for corn to be delivered. 
en. 202. 

or an executor upon a bill penal for payment of money at 
na feaſt, if, &c. where the teſtator died before the day of 
ment. Bro. R. 198. 3 Brownl. 128. The like by an 
«utor againſt an heir. Bro. Vad. 159. | 
For an adminiſtrator during the minority of an executor upon 
penal. Br. R. 199. 3 Brownl. 128. Herne 301. 

Upon a bill penal to pay money if the plaintiff ſhould not 
m two acres of paſture to be a good title in fee before ſuch 
al. Pl. Gen. 321. | 

\yainſt an executor upon a bill obligatory of the teſtator 10 
Aas ſoon as ſeveral bills of coſts ſhould be taxed by two 
"meys indifferently to be choſen, &c. 2 Saund. 103. | 

It debt upon a bill for payment of money, and in detinue 
de delivery of chattels. Bro. Red. 186. 

en ſpecial bill to keep indemnified, and to pay money, 

Gen. 231. | 
it a lurviving plaintiff for money to be paid when God 
5 the 1 able. Bar that he is not able. 
en a bill written in a ſoreign language for the delivery of 


Ke. Dec. 219. : 
* Againſt 


References to Precedents 


Againſt an heir upon divers bills obligatory made 
* — Re. Dec. 221. A © the 

Upon a bill obligatory where two bound themſelves 301 
and one of them outlawed. Mo. Intr. 158. n 

Againſt an executor upon a bill penal to pay a legacy. Bie. 
Vad. 224. 2 Inſt. Cl. 325. - 1 W 

Upon a bill obligatory to pay five guineas in caſeaw 
npon the death of huſband did renounce el en 
Bro. Met. 139. 

By a man and his wife againſt a prothonotary's clerk upon a 
bill obligatory made to the wife * 5 ſola). Bro. Met. 14, 4 
Herne 297. 

Upon a bill to deliver letters patents upon the defendant; 
return to London, or to pay 10l. 1 Brownl. 78. 

For payment of money if the plaintiff ſhould within ſick 
days and hours go or run with ſuch a weight from ſuch a plac 
to ſuch a place. 3 Brownl. 127. 


*For Goods, &c. bought and ſold. 


For ſeveral wares bought by the defendant of the plaintiff 
Ro. Ent. 121. Cl. Man. 276. 1 Brownl. 160, 166. Pl. Ge 
280, 319, 325. Mo. Intr. 152, 163. Co. Entr. 125. Ve 
2 3. Ra. Entr. 204. Vet. Intr. 233. Ra. Entr. 168. Ve 

ntr. 64. | 

For goods ſold where part was paid. 1 Brownl. 151, 165 
187. Bro. Vad. 163, 164. Ro. Entr. 176. Thom. 103. 
Gen. 280. Cl. Man. 169. The like for an adminiſtaic 
Mo. Intr. 170. 

By an executor for goods ſold by the teſtator. 2 Inſt. De 


277. 1 Inſt. Cl. 319. The like for monies borrowed. ! 50 
Entr. 152. 2 
For a term of years in a meſſuage, and lands fold for 1 To 


to be paid at two payments. 1 Brownl. 151. For a meſſug 
and Lara Ra. Raw 176. Vet. Inu. 22. For lands on 
Ra. Enti. 204. =P. 
For a guardian - an eine and lands for 1081. to be pa . 
upon demand. 1 Brownl. 177. .( 
or the profits of a bill for feven years, and goods ſold, d 
Aſh 214. A age: oe 2 
For goods bought, and on a writing for the fecunty of fe 
ment. Ra. Entr. 205. Vet. Intr. 75. K 
For money for a horſe to be paid at ſuch a feaſt, Ra. : to 
88. The like on the defendaut's marriage. Aſh 178. carr 
monies lent. 1 
For monies lent to be paid upon demand. Tho. 177- 
86. Mo. Intr. 164. Bro. Vad. 162. Cl. Man. 275: ol z 


In Actions of Debt. 


' 2:0, For monies lent as to part. Tho. 10%, 112, 115. t 
So 154 2 Brownl. 83. Wi. Entr. 191. Ro. Entr. 122, 
700. Han. 90, 92. Mo. Intr. 170. For ſeveral ſums lent. 
Bro. Va. Me. 162. Ra. Entr. 152. Upon a mutuatus for part. 
Ra. Entr. 152, 177. : 

Upon a ſtated account. Mo. Entr. 164. Bro. Vad. 162, 
163, 1 Toft. Cl. 321. Ra. Entr. 149. Vet. Intr. 23. The 
like for an Wn Mo. Intr. 169. Bro. Vad. 163, 173. 
2 Inft, Cl. 346. | 

By an EE and her huſband upon an account made up 
vith the teſtator. Bro. Vad. Me. 163. 

Upon an account for the arrears of rent. 3 Brownl. 176. 

For an executor of a prothonotary upon an account with the 
plaintiff for money due by the defendant. 1 Brownl. 94. 
Againſt an executor. Ra. Entr. 149. Aſh 195. Againſt an 
x{miniftrator. Ra. Entr. 149. 

Arainſt huſband and wife adminiſtrators. Ra. Entr. 149. 


Upon a Retainer. 
Vide Poſtea by and againſt whom. 


For a curate retained to ſerve a curacy. 1 Brownl. 77. Bro. 
Red. 170. 2 Inſt. Cl. 331. The like for a chaplain. Ra. 
Eur, 153, 
for a preſbyterian parſon. 1 Brownl. 176. Ra. Entr. 202. 
Vet. Intr, 110. - 
For a ſervant hired for a year, and ſo from year to year; 
a! the defendant ſerved five years which was in arrear. Han. go. 
For a taylor retained to do work in his trade, and for wares 
bought of him. Tho. 123. Ro. Entr. 191. Pl. Gen. 262. 
The like for a ſmith. 1 Brownl. 108. | 
For a taylor hired at ſo much per week. 3 Brownl. 161. 
lor a mariner retained by the owner of the ſhip, to ſerve in 
wage to B. in France, and ſo back again, taking for his ſa- 
ry zl. 15s. Ro. Entr. 235. 
fur 2 ſchoolmaſter retained to teach the defendant's ſon. 
Pro. Red. 179. 1 Brownl. 94. 
Fra ſurgeon retained to cure a wound. 1 Brown. 174. 2 
jill. Cl. 33. Han. 89. Bro. Red. 182. 1 Brownl. 96. 

In one retained for a year to ſerve in waiting, brought 
wall the adminiſtrator of the maſter. Bro. Va. Me. 167, 
Fir one retained to plow lands, and a mutuatus. Tho. 111, 
Upon a 1exainer for carrying five load of houſhold ſtuff from 
ag to another. Bro. Red. 172. 1 Brownl. $1. The like 
bee by water. Co. Entr. 305. 

any a pile or reek of wood from the houſe of J. to the 
Meu K. 1 Brown. 165. 


Upon 


Reſerences to Precedents 


Upon a retainer to depaſture ſheep. Bro. V 
| The like to dye clothes. 2 Va. Me 167. a. Me. 166 


For one retained to ſerve a year, and ſo from year to 
for ſeven years in huſbandry ; and as a maid-ſervant in dl 
houſe, where part was ſatisfied: Pl. Gen. 315. Aſh 196. ; 

n a retainer to ride to (ſuch a place) in order to get the 
2 diſcharged from an impeachment of treaſon. Nu 
ntr. 203. Vet. Intr. 42. | | 
To procure the defendant a ſafe conduct for his rom 
the king of France. Ra. Entr. 203. Vet. Intr. 6). | 


Declarations where ſeveral Debts are joined 
| together. 


Upon an emiſſet, and in detinue. 1 Brownl. 181. Upe 
a leaſe and an emiſſet. Ro. Entr. 196. Upon a leaſe and 
account. Clift 292. Upon an account and a mutuatus. Rt 
Entr. 122. Han. 92. Upon an account for money lent, u 
for detinue. Bro. Red. 259- Upon a retainer, and for mor 
lent. Tho. 111, 131. Han. 90. Bro. Red. 172, 176, 1 
Upon a ftatute, and for an amercement in a leet. 1 Brow: 

Upon an emiſſet, and a mutuatus by an adminiftrts 
Mo. Intr. 170. Upon a bond, and for goods bought. H 
74. Upon a bond, and for money lent. 1 Browul. 166. 
Entr. 191. Bro. Vad. 16. By an executor. Idem 147. U 
on a retainer, and for goods bought. 1 Brownl. 165. Th 
123. The like by an executor. 1 Brownl. 159. Upon 
amercement in a court-baron, and for money borrowed. 
107, 115. Ro. Entr. 200. Upon a bill penal, and for god 
ſold. Han. 74. By an executor upon a bond and a bill per 
Mo. Intr. 164. Bro. Red. 174. By an executor upon a 
ta iner, and for the arrears of an annuity. Pl. Gen. 269. 
like for the arrears of an annuity, and upon an account. 
Gen. 271. For rent and boarding. Pl. Gen. 316. Againh 
adminiſtrator upon a ſingle bill, and for rent. Bro. Met. 146 


For Diet. 


The defendant put T. to board with the plaintiff at for 
a week; and the like for himſelf, and the like for ſervants 
Brownl. 162. Ra, Ent. 151, 176. 
The like for a year, to be paid at the end of the year 
Ra. Entr. 177. 
- The like for the defendant's wife and ſervants, and keel 


his horſe at ſo much a year. Ro. Entr. 236. 2 Juſt Cl 

Ra. Entr. 177. Vet. Intr. 142. FS, 
For the plaintiff's wife nurſing the defendant's child, 

paid at ſo much a week. Aſh 182. Ra. Entr. 20% 


ear 


the 
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In Actions of Debt. 


For a rector and ſcholars of 4 college for commons. Tho. 


For the 1 of Clifford's Inn for commons and penſions. 


9. Red: 219. 

Againſt an —.— for the teſtator's ſiſter's board. 2 Inſt. 
|. 130. 

fo meat, drink, &c. and curing the defendant of diſeaſes. 
Brownl. 166. Ra. Entr. 187. | 

The defendant puts his fon as a boarder with the plaintiff for 
ve years, to be paid ſo much every week. Ra. Entr. 177. 

For money for rent for part of the plaintiff's houſe let at 
l, and for board, &c. for the defendant's fon, Quamdiu par- 
us placeret, to be paid yearly 40s. Ra. Entr. 177. Vet 
. 142, 217. 1 a 

For: ſurgeon for boarding the defendant's daughter, and for 
much if the plaintiff cured her of a diſeaſe, &c. and for 
ney lent. Ra. Entr. 153. Vet. Intr. 126. 


For Cattle. 


or depaſturing a horſe at ſo much per annum. 1 Brownl- 
. Pl. Gen. 319. 


On a Marriage. 


t was agreed between the plaintiff and the defendant, that 
plantiff ſhould marry the defendant's daughter, and the 
endant ſhould pay 20l. upon demand. Mo. Intr. 150. 2 
Cl. 328. Ra. Entr. 178. Vet. Intr. 129. 

te like for 121. to be paid upon requeſt after marriage. Ra. 
. 178, 


Upon an Award without a Specialty. 


Wan huſband and wife, where the wife, while ſhe was 
, lubmitted to an award of two arbitrators, of all matters 
ſence, who awarded 181. to be paid to the wife while 
ws ſole, in ſatisfaction of her portion; and that the wife, 
the receipt thereof, ſhould execute a general relcaſe. 
107, 
re the plaintiff and defendant ſubmitted to an award, 
ung the ſubſtraction of tithes, and an award made for 
tenant to pay the plaintiff 20l. in ſatisfaction of all de- 
& Tho. 116. But no releaſes awarded. The like concern- 
171 of a rectory, and of all other matters. Ra. Entr. 
tn. Intr, 64. The like of treſpaſſes with general releaſes 
1. Han, C9, 9), 89. 2 Inſt. Cl. 323. 3 Brownl. 449. Ra. 
'53- The like without releaſes. Pl. Gen. 276, 314. Co. 
. Alh 200. A ſubmiſſion to an *arbitration by parol, [P* 401] 
- d 


References to Precedents 


and money awarded without a Feleaſe. Han. 91. Re. Dee; 116, 
Upon a ſubmiſſion to an award of two arbitrators to be made 
before ſuch a day; and if they did not agree, then to the aw 
of an empire, to be choſen by the arbitrators, who made hi, 
nmpirage. 2 Saund. 61. Re. Dec. 398. 2 Mo. Intr. 
The like where the umpire is named by the parties, 2 Saund, 127 


For an Eſcape. 
* W the late ſheriff for an eſcape of one taken upon a 


Ca. fa. upon a judgment in the common pleas. 1 Brownl 157, 
9 an adminiſtrator, with a recital of the proceſs. Pl. Ga, 
228. ; 
Againſt the marſhal of the king's bench for an eſcape of a 
privuc charged in execution by the court of king's bench 
erne 316. Vid. 197. Read. 192, 198, 202. Cl. Man. 933 
Herne 316. The like for an executor. 2 Inſt. Cl. 337. The 
like upon a judgment in debt. Tho. 122, 150. Ro. Kntr. 223 
For an attorney againſt the marſhal for an eſcape of one con- 
mitted on a judgment in debt. 2 Brown 59. Herne 316. 
Againft the warden of the fleet upon a judgment in debt it 
the common pleas, and the priſoner committed to the warder 
of the fleet in execution; and by a Habeas Corpus committed 
to the marſhalſea in execution. Ro. Entr. 106. Vid. 181, 193, 
The like againſt the warden of the fleet. Wi. Entr. 111. 
3 Lev. Rep. 390. | 
The like againſt the warden of the fleet, where the priſon 
was committed in execution to the marſhal, and turned oy 
from the marſhal to the fleet by a Habeas Corpus, returnable! 
the court of chancery. Lev. Entr. 56. 
The like upon a Habeas Corpus returnable in the King 
bench. Lill. Entr. 156. 
Againſt the marſhal of the King's bench for an eſcape alt 
a commitment in execution on a Habeas Corpus, ou a Jucg 
ment in the common pleas. Lill. Entr. 187, 188. 
Againſt the late ſheriff for an eſcape of one in cuſtody uf 
a Teſtat. Ca. la. in the King's bench. 1 Saund. 34. Ro. Lat 


oo. | 
: The like upon a judgment in treſpaſs and aſſault by non ! 
form” in the King's RE Ro. Entr. 305. Re. Dec. 196. J 
like in debt by nil dicit. Up. Ben. Go. 

Againſt the late ſheriff of the city of C. for an eſcape c 
judgment in debt recovered in the ſheriff's court. Han. 83 

Againſt the late ſheriff of London upon a 2” in de 
in Guildhall. Ro. Entr, The like in cate, Dyer 60. 1 Bron 


178. Anil 


In Actions of Debt. 


Againſt one of the ſheriffs of London, after the death of the 
other, upon a judgment at Guildhall, in caſe. 1 Bro. 178. 
Againſt the late Mayor upon a judgment recovered in the 
22 cout after a verdict in debt. Raſt. Entr. 168. Vet. 
utr. ; ” 

Aged the Mayor and keeper of a town gaol upon a judg- 
ment there recovered, and a commitment thereupon. Re. Dec. 
188. Raft. Entr. 169. 3 Brownl. 161. The like againſt the bai- 
lif of a town. 1 Brown 155. The like upon a judgment upon 
the ſtatute of labourers. Raft. Entr. 169. Vet. fl 65. 

Againſt the bailiff of a liberty for an eſcape upon a judgment 
in debt. Tho. 112. 2 Brownl: 12. 

For an eſcape from an arreſt by an extent upon a ſtatute- ſtaple 
by the late ſheriff, and the eſcape ſuffered by the new ſheriff. 
Ro. Entr. 311. Rafe, Entr. 171. 

Againſt the Mayor of the ftaple of Weſtminſter for an eſcape 
of one taken by him upon a ſtatute acknowledged before him. 
Rafi. Entr. 171. Vet. Entr. 128. | 
The like upon an arreſt on an extent on a ſtatute-ſtaple. 3 
Co. 67. Vet. Intr. 241. | 

For an eſcape on a Capias Utlagatum after judgment. Aſh 178. 
For an eſcape on a Non omittas Ca. ſa. 2 Saund. 98. 

By the Queen dowager againſt the Marſhal for an eſcape upon 
2 commitment in execution. Lill. Entr. 151. 

Againſt the late ſheriff for an eſcape of W. taken by him 
upon a Plures Teſtat* Ca. fa. upon a judgment in the Common 
Pleas. Ra. Entr. 170. The like upon a teſtatum Ca. ſa. Aſh 94. 


Cpon Indentures and Agreements in Writing. 


Er between the plaintiff and defendant, 
ud another whereby the defendant bound himſelf in 10001. to 
periorm the covenants; and the defendant had not performed 
them, inaſmuch as neither the defendant or the maſter had 
bought back the ſhip. Vid. 129. Bro. Va. 168. 

. The Kr for not carrying goods within ſeventy days after no- 
ke. VIG. 155. 

The like for not paying for the freight, nor any part of the 
Pii-charges, primage, '&c. Vid. 1 59. 

Upon an indenture, whereby the defendant bound himſelf 
wk others, to pay the plaintiff money for clothes boughr of 
br by the plaintiff, or to procure an aſſignment, &c. Ra. 
ur, 101. 

For not delivering herrings, whereas the defendant bound 


my in ten pounds for the performance of covenants. Ra; 
u. 161. 


Vor. II. | 8 8 Upon 
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References to Precedents 


Upon articles for the payment of money at two days, W. 
Entr. 154. The like of the non-payment of 20l. for free inor(. 
egreſs and regreſs upon the plaintiff's lands. Bro: Red. 18). 

For not paying money upon an indorſed covenant for drink, 
Re. Dec. 222. For not paying money upon a covenant in 1 
indenture made _ the ſale of lands. Pl. Gen. 65. 

Upon a ſpecial covenant to repay money if à chird 
did = cure the plaintiff of the mah Bro. Met. 16, mY 

For 200l. upon a letter of attorney irrevocable, made to the 
plaintiff to receive money due, or to be due for tithes, which 
the defendant afterwards revoked. Bro. Met. 194. 

Upon a written agreement wherein the defendant covenanted Vi 
that he would keep, teach, and inſtru an apprentice in hi Inc 
trade of a ſurgeon, in his houſe, and obliged himſelf in 20d 
for the performance; breach, that the — 2 0 ſent his apy 
prentice to the Indies. Wi. Entr. 269. Hob. 134. 

A breach that the defendant had incumbered the lands before 
the demiſe made to the plaintiff. Pl. Gen. 242. Bro. Va. 241, K. 

Upon an indenture whereby the defendant bound himſelf j iſe 
ten pounds to perform covenants, and a breach generally, tha 
the defendant had not performed his covenants : bar, that hy 
did perform all the covenants, &c. replication, that he had n eral 
repaid an half; rejoinder, that he did repair, &c. Ra. Entr. 16: 

Upon an indenture of leaſe, by which the defendant bou 
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himſelf to pay the plaintiff ten pounds for every time that H 
rent ſhould be in arrear for half a year; and the rent wa i 
arrear for two half years. Ra. Entr. 162. Vet. Intr. 128. Wal 

Upon an indentwe of marriage between the plaintiff's { d c 


and the defendant's daughter; and the defendant covenante tale | 
upon aa aſſurance of lands by the plaintiff on his ſon, top 
the plaintiff 1001. and bound himſelf to the performance of i 
covenants, and a breach aſſigned in non-payment of pan of 
z00l. Ra. Entr. 163. Vet. Intr. 48. 

To a curate of M. W. for forty marks, covenanted to | 
paid by the defendant, by an indenture between him and! 
dean and chapter, who granted the rectory to the defendan 
and the ſtatute of 29 Car. 2. for confirming and perpetuat 
augmentations made by eccleſiaſtical perſons to vicarages 4 
curacies, is recited : to which there was a plea of a ſentence 
deprivation by 13 Car. 2. of conformity; achjugged that 
ſtatute is not like the caſe of minority, that he is ipſo h 
deprived ; but his continuance in his miniſtry amounts to 38 


nomination. 3 Lev. Rep. 75, 83. kd hal 


For Rent. 


Of a meſſuage. Ra. Entr. 152, 174. 1 Brown, 161, 
109, 118, 123. Vid. 152. 1 Saund. 1. Of a bill. Tho. | 


In Actions of Debt. 

Bro. Red. 230. Of a meſſuage and cuſtomary lands. Tho. 
10. Of two cloſes of land. Tho: 116. The like of one. 
Re. Dec. 212. Of a a and land. Tho. 117. Ra. Entr. 
152, 176, Of five hundred eighty-nine acres of paſture. 1 
Bro. 183. Of divers parcels of arable; paſture and marſh 
und. Vid. 195. Ro. Entr. 180. Of lands and cattle. Ra. 
Entr, 175. Of a houſe and houſhold N Ra. Entr. 175. 
Of a meſſuage and brewing veſſels; Keil. i53. Of a meſſuage 
containing a, rooms, particularly, Vid. 152. Of ſeveral 
chambers; part of a houſe. Ra. Entr. 176. Of ſeveral par- 
tels of paſture and marſh, containing 11244 acres and tithes. 
Vid. 162. Of a moiety of a rectory. Tho. 108. Of a rectory 
nd tithes. 1 Brown. 163. 3 Brownl. 13. Of a chapel; 
unds and tithes. Ro. Entr. 187. The like of a portion of 
ches. 2 Saund. 296. Bro. Red. 226. Bro. Met. 158. The 
Jike of all tithes. Clift 247. Han. 67. Of a manor with 
he appurtenances. 'Tho. 153. Of a manor with all lands; 
ke. and ſervices, except underwood, &c. Ra. Entr. 175. Of 
ifeen ſheep by ſuch a time, to pay 4os. Bro. R. 180. The 
ike for twenty cows. Mo. Intr. 149. Of two chambers in a 
neſſuage. Bro. R. 208. Clitt 231. Ra. Entr. 277. Of ſe- 
eral rooms in a houſe. 2 Saund. 22. Of two “rooms in a [P* 402] 
ard. 2 Ven. 249. Upon two ſeveral demiſes by leaſe parol 
he like, Clift 224, 232, 237. Of a meſſuage, lands and mill. 
Saund. 250. For rent unpaid for a whole year; the like, 1 
hund. 1. Of a manor and flock of ſheep. Pl. Gen. 244. Of 
warren. Pl. Gen. 263. Of a fourth part of two corn-mills, 
d one malt-mill, and a houſe-mill. 2 Ven. 176. Upon a 
tale parol, Mo. Intr. 174. Bro Vad. 207. Clift 234, 248. 
Le like for ſo long as the parties ſhould agree, &c. Mo. Intr. 
74. Bro. Vad. 165. The like, 199. Upon ſeveral demiſes. 
„ Man. 211. Id. 257. Againſt Exec. 259, 269. 2 Inſt. Cl. 
+ 

Ot a meſſuage for a year. Ra. Entr. 152; 174. Vet. Intr. 


2, 42 


The like of a manor, with an exception of part. Ra. Entr. 


3 | 

Upon a demiſe to hold till the feaſt following for rent, pay- 
© upon demand. 3 Brownl. 12; 13. | 

ere tenements were demiſed for a year, and ſo from year 
Hear, at the will of the plaintiff and defendant ; and the 
endant held the tenements four years, and the rent was in 
rar for the whole tinie. Ra. Entr. 152. The like for a year 
kd half's tent. Ra. Entr. 175. 


For the Arrears of an Annuity: 


* an executor Dee the receiver of the profits of a meſ- 
$21 lands, for the arrears of annuity granted to the teſtator 
Ss 2 | for 


References to Precedents 


for life; 1 Brown 179. 1 Saund. 276. 1 Saund. 282. The, 
133. The like granted by the plaintiff to the, defendant. Bro, 
Red. 190. The like granted in fee. Ro. Entr. 219. 2 Tat, 
Cl. 355. For the arrears of an annuity granted by the deter. 
dant and his late wife. Pl. Gen. 96. Han. 92. Bro. Red. 184. 
For an huſband for the arrears of an annuity pranted to his de. 
ceaſed wife for her life, againſt the heir of the grantor. Ca 
Entr. 119. For the arrears of an annuity granted for another 
life. Clift 247. For an executor of an executor for the arrexs 
of an annuity granted by the defendant's teſtator to the plaintiff's 
teſtator. Ro Knir. 219. Co. Entr. 120. 

For an adminiſtrator for the arrears of an annuity, payable 
to the vicar of a church, by the rector or his farmer, by pre 
{c.iption, againſt the impropriator. Bro. Red. 169. The like 
againſt a parſon for an annuuy by preſcription. Pl. Gen. 104, 
Fur a dean aud chapter. Pl. Gen. 99. 

Againſt an executor for the arrears of an annuity granted to 
the plaintiff, and J. her late huſband, by the teſtator for year, 
determinable upon the death of the ſaid J. who died. Ra. Ent, 
151. 

For an executor againſt the heir of the feoffee of a mano, 
for the arrears of an annuity granted to the teſtator for life. 1 
Brownl. 8. 

For an executor for the arrears of an annuity granted by de 
detendant to the teſtator for life. Aſh 216. 

The like for ſervices done and to be done: bar that the te 
tator in his life-time refuſed to do the ſervice for which the a. 
nuity was granted. Aſh 216. 


Upon - Recognizances. 


Upon a recognizance taken in the court of chancery. Han 
81. 1 Brown 173. Tho. 127. Fl. Gen. 238. 2 Inſti. Cl. 30 
Aſh 191. 3 

The like before the juſtices of the grand ſeſſions at Mate 
and inrolled in the common pleas. 1 Brown 164. 

The like beſore the chief juſtice of the common pleat. 
Brown 164. Bro. Red. 210. The like before one of the ju 
of the common pleas. Bro. Red. 209. The like agaiult 64 
in caſe upon a judgment recovered. Tho. 125. Bo. A 
200. The like in debt, ſetting forth the original, the Cap 
an Habeas Corpus, the declaration, imparlance, and judgel 
by non ſum informatns. Tho. 129. The like ſetting tondt 
original, the declaration, the imparlance, conditions pe 
judgment upon a verdict, a capias ad ſatisſaciendum, aud“ 
eſt inventus returned. Bro. Red. 210. a 

Upon a recognizance taken in the court of Kings de 
Bro. Red. 223. The like againſt bail in debt, wherevPt 
execution was awarded after two nihils returned. : Jute 


o's bud 
= 


* 


In Actions of Debt. 


241. The like againſt bail in the king's bench in treſpaſs, aſter 
an iſſue joined, a trial at bar, and a judgment for the plaintiff, 
i Brown 177. 1 $3.53 | 
Upon a recognizance taken before the mayor and clerk of the 
ſuple of N. Tho. 123. Han, 80. 2 Iuſtr. Cl. 369. 
For an adminiſtrator upon a recoguizance in chancery, and 
the recognizance certified; by a mittimus:into the court of com- 
mon pleas, Pl. Gen. 238. Zan 1380 ee rally 
Upon a recognizance in the king's. bench, certified by mitti- 
pon bench.“ 
mut, bg. of | the court of chancery. Ra. Entr. 192. 


. 


Vet. Intr. a0 THE 
For the king upon bail given in the court of .chancery to ap- 
year before the king and council; and in the. mean while! to 
keep the peace; whereas the defeudant committed an affault. 
Ra. Entr, 192. "4.299006 ©: h Ans e 10 
For a patentee of. the king, upon the like recognizante ac- 
knowledged in the king's bench, to keep the peace. Ver. Intr. 68. 
Againit bail upon a writ of privilege.in the common pleas; 


Lau. whereupon the 9 attachment, the declaration and im- 
parlance were ſet forth, and conditions performed pleaded ; 
and, and thereupon a verdict and judgment, a ca. ſa. and non eſt 


imentus returned. 3 Brownl. 16. 1 a1 6 
3 bail in treſpaſs after iſſue joined in the [king's 
bench, and a trial at bar, and judgment for the plaintiff. Upp. 
Bench 57. 201 „ei un ne i 25 £1029 
Againſt bail in debt in the king's bench, and an execution 
awarded after two nihils returned. Aſh 204, 


Upon Judgments. , . 


- 


Upon a judgment in the common pleas by a cognovit atio- 
dem. Tho. 116. 2 Mo. Intr. 223. Ra Entr. 194. Vet. Intr. 
, The like upon a'mutuatus. Idem 227. The like in tref- 
Is. 1 Brown 157. The like in debt. Re. Dec. 249. 2 Inftr, 
1. 353. For colts upon a non pros in the common pleas. 2 
brown 72, Aſh 213. The like in an inferior court, Bro 
let. 148. 2 Mo. Intr. 228, 229. - 
Upon a judgment in debt in the king's bench. Cl. Man. 
u, 223, 224. Re. Dec. 248. Bro. Vad. 164. 2 Inſt. Cl. 351. 
an adminiſtrator, Re. Dec. 218. 
Von a judgment in debt in the king's bench vpon a recog- 
unce in chancery ; whereupon there was an iſſue, and relin- 
go an averment, and an acknowledgment ot the action. 
n | "A oy 
Upon à non pros in the Eing's bench. Ro. Entr. 194. Wi. 
u 351. 2 Mo. Intr. 225, The like againſt an. executor. 
9. 118. 2 Mo. Intr. 226, Upon a non pros in the palace- 
= 3 the procels to the trial. Tho. 127. Wi. Entr. 
3- The like in a county-court in caſe after trial. 1 Brown!. 


} The like withont reciting the proceſs. Aſh 193. 
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Upon a judgment obtained upon a bill filed againſt an at. 
torney ; whereupon there had been a plea of per minas, aud 
relicta verificatione. Ra. Entr. 194. Vet Intr. 22. ö 
Upon a judgment in debt where there had been an outlawry 
in the Common Pleas, and the judgment affirmed upon a wii 


"4 


of error. Co. Entr. 153. | 
Upon a judgment in the Common Pleas where the original, 

a plures diftringas, narr' iſſue, the niſi prius, and judgment 

certified into the King's- bench by a writ of error. Ver. Intr 66, 
For — in a writ of entry in the nature of an afſize, 

where there had been a judgment by default upon a grand 
1 5 A ͤͤ A 5 Te nt ng ns 

| or damages in waſte againſt tenant hy the curteſy. Ra, Ent, 
197 8 


For the value and damages in dower, wherein there had been 
an ifſue upon a detinue -. charters. Hern. 322. 
Upon a judgment by default in a ſci. fa. for the arrears of 
an annuity. Ra. Entr. 193, e 
Tube like after a plea, and a verdict for the plaintiff, Ver. 
Intr. 65. Ra. Entr. 193, * | 

. a judgment in debt in the King's-bench without recit- 
ing e proceſs. Hern. 303. | | 
12 like for an executor reciting the proceſs in treſpaſ- 

203: 7:4 | BI 

For damages in aſſize. Ra. Entr. 194, 195. The like for 
ſurviving plaintiff. Ra. Entr. 1939. 

The mae where the aſſize was taken by default. Ra. Entr. 
195. Vet. Intr. 168. | | 
For damages in duplo in an aſſize of a nuſance upon the 
borders of two counties, Ra. Entr. 196. : 
For damages in a writ of right proſecuted, in the nature of at 
aſſize in the court of a manor. Ra. Entr. 195. Vet. Inu. 108. 


For Fmes and Amercements. 


That the plaintiff ſeiſed of a manor, had a leet; and the 
defendant being an inhabitant, and . default, was 
amerced at the court. 1 Brownl 152. Aſh. 1700. 

The like againſt the defendant as conſtable and inhabitant. 
1 Brown. 254. Re. Dec. 178. 7 

That the plaintiff ſeiſed of a manor, had a leet and a court: 
baron, and by a cuſtom the tenants, refidents and — 
within that manor, ought to do ſuit to the plaintiff's xk 
and the defendant was amerced for —_ timber in the bigh- 
way, and for grinding at another mill. 1 Brown. 167. 

„The like 55 inclofing lands nigh a highway, to the nuſance 
of the inhabitants. 1 Brown 169. Co. Enir. 118. : 

For a fine for refuſing to appear to inquire and preſent m3 
ters preſentable at the court. 1 Brown 168. © 

Where the plaintiff was ſeiſed of a manor, by cuſtom ! 


the homage might make bye-laws for the — . 


In ARions of Debt. 


common ; and at a court it was ordered, that no inhabitant 
ſhould feed the common before ſuch a day, under the penalty of 
40s. which the defendant had forfeited, &c. 1 Brown. 170. 

. Entr. 118. \ 

"Mere the plaintiff ſeiſed of a manor, had a court-baron, 
and uſed to puniſh delinquents; and the defendant built a 
wall in the highway, and was amerced at the court. 2 Brown 
23. The like for digging clay-pits. Lev. Entr. 62. The like 
for not removing an inmate or lodger. Tho. 113. The like for 
breaking into à common, and driving away an eftray. Tho. 
219. Re. Dec. 163. 2 Mo. Intr. 229. The like for not re- 
moving a hedge. Ro. Entr. 200, 

By Ye Mayor and Freemen of a corporation for not paying 
a forfeiture by their bye-laws, for refuſing to accept an office. 
2 Ven. 243. | : 

. copyhold tenant ſor three offences. 1. Upon an 
amrcement for non- appearance. 2. Upon a penalty for the 
breach of the bye-laws. 3. For keeping ſheep upon the Lord's 
waſte. Bro. Met. 169. | 

That H. ſeiſed of an Hundred, had a leet which he leaſed 
to the plaintiff for years; and the defendant was amerced for 
a fault. Tho. 132. | 

By the mayor and burgeſſes of a vill for a foreigner's ſelling 
goods within their corporation. Tho. 115. 

For fines upon admiſſions to copyhold lands. Clift 244. 

That a biſhop, ſeiſed of a borough, had a court-leer tor all 
the inhabitants; where the defendant appearing, refuſed to 
be ſworn to preſent, and by taking upon him the office of 
Judge, diſturbed the plaintiff of his court, for which a fine 
was laid upon him. Aſh. 180. 

That the plaintiff being ſeiſed of a manor had a lect; and 
there is a cuſtom in that manor, that the chief pledges ſhall 
preſent the defaults, &c. and the defendant being a chief 
pee was ſworn, and departed before the verdict was given. 

ntr. 151. Vet. Intr. 63. 


Upon Statutes. 


For the party grieved. Ra. Entr. 186, 191. Co. Entr. 160, 
164. Bro. Entr. 410, 411, 452. Cl. Aff. 259. Tho. 76, 78. 1 
Brown 91. PI. Gen. 80. Mo. Intr. 180, 270. 

For the King and party proſecuting. Co. Entr. 163, 165. 
E Entr. 414, 443. 1 Brown 59, 100. Bro. Red. 184. 2 

own 30, 31. Wi. Entr. 349. Vid. 192. Lev. Entr. 135. PI. 
Gen. 81, Bro. Va. Me. 225, 229. 2 Mo. Intr. 196, 177. 2 
_—_ 264, 355, 30h. 

or the King only. Ra. Entr. 206. Co. Entr. 167. Ro. Entr. 
418. Pl. Cen. $3. F ann, 


„ party only, Ra. Entr. 315. 1 Brown 93. Tho. 
For 
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References to Precedents 


For the party only where a moiety of the forfeiture was due 
to the king. Tho. 88. Pl. Gen. 86, 89. Cl. Af. 269. 

Where the ſtatute was recited in the writ. Ra. Entr. 
Plow. 77. Dyer 95. 1 Browngz, 98. Wi. Entr. 36. Ro. Ea. 
420, 423. | 

For not ſetting out tithes brought by the executor of the 
aſſignee of a term in the rectory. Co. Entr. 161. 

For the proprietor of a rectory for the tithes of prain for 
a year. Hern 303. Wi, Entr. 197. Tho. 83. 1 Brown q, 
The like for tithes of grain and hay not being ſet ont for thiee 

ears Hern. 321. 2 Mo. Intr. 167. 2 Inſtr. Cl. 463. Wi. 
Kar. 209. The like for tithes of wool. Bro. Va. Me. 243, 
The like tor the rector. 2 Brown 32. Wi. Entr. 342. 

For the farmer of a rectory for not ſetting. out tithes of 
rain for a year. Wi. Entr. 211. 1 Brown 57 Tho. 85. Han. 
7. The like for tithes of grain and hay. Tho. 135. The like 

for three years. Tho. 94. The like for tithes of hay onl. 
Ro. Entr. 201. | | 

For a vicar for the tithes of wood and underwood for a 
year. Tho. 119. 2 Mo. Intr. 170. The like of hay. 2 Inftr 
Cl. 366. Againſt the ſheriff upon the ftatute of 23 Hen. 6. 
who would not let the plaintiff out upon bail, that was arreſte! 
upon an attachment. Han. 81. Inſtr. Cl. 355. The like 2 
latitat. Aſh. 69. The like upon an indictment of trelpals. 
Aſh. 79. | | 

7 : falſe return of a writ for electing a member of Par. 
liament. Ro. Entr, 415. Ra. Entr. 186, 446. Plow. 118. 
Vet. Intr. 149. Aſh 72, 91 OE 

For taking 13s. 4d. for the return of a venire facias. Upp. 
Ben. 257. | | | x 

Againſt an under ſheriff who remained in his office be. 
yond a year, contrary to the ſtatute of 23 Hen. 6. Ra. Ent. 
206. a. Vet. Intr. 17. Ro, Entr. 427. Lev. Entr. 435. Bro. 
Va. 235. Bro. Va. 225. 

Upon the ſtatute of 8 H. 6. c. 16. againfi an eſcheator, who 
took upon him an office by a jury not impannelled by the 
ſheriff. Ra. Entr. 315. 

Againſt a ſheriff for taking 4s. and 6d. upon an arreſt, con. 
trary to 23 Hen. 6. Ro. Entr. 443. | | 

The like agaioft the bailiff of a hundred. 2 Inſt. Cl. 369: 

Againſt a ſheriff for extortion. 2 Inſt. Cl. 361. | 

Againſt a juſtice of peace, who fat as juſtice at four genere! 
ſeſſions, not having twenty pounds per ann. in che count. 
upon 23 Hen. 8. ny Hans 31. 5 nh 

Upon the ftatnte of fraudulent conveyances, - 13 Elis. - 
Entr. 441. Bro. Red. 184. Ra. Entr. 207. Co, Fats. 165 
1 Brownl. 101. Ann 


In Actions of Debt. 


Againſt a recuſant who abſented himſelf by the Tpace of 
Ir months, upon 1 and 13 Eliz. 1 Brown. 91. The like for 
not receiving the ſacrament. 2 Brownl. 172. iy re; 
For not baptizing a child within one month after its nativity, 
upon 3 Jac, I. 1 Brown 92. 
ainſt the vicar of a church for non-reſidence, upon 21 

Hen. 8. Ro. Entr. 414. | 
The like againſt a rector. Ra. Entr 799. 
Againſt a doctor of phyſic for practifing in the country not 
being licenſed, upon 3 H. S. Ro. Entr. 414. Aſh 81. The 
like in London. Ra. Entr. 463. 
| For taking pheaſants in the plaintiff's ſoil, upon 11 Hen. 7. 
Pl. Gen. 80. Ra. Entr. 599. ad 

For exercifing a trade 123 having been an apprentice to it) 
ontrary to the ſtatute of 5 Eliz. c. 4: F. 31. Tho. 89. Bro. Va. 
Me. 247. 2 Mo. Intr. 176. Upon the ſame ſtatute, ny 4. $. 
|. for retaining a ſervant without a teſtimonial from his late 
raſter, Tho. 88. Upon the ftatute of uſury. 1 Brown, gg. 
id. 192. 2 Inſt. Cl. 264. | | 
For not filing a warrant of attorney in dower, coutrary to 
2 Hen. 8. cap. 30. Ro. Entr. 418. 
Upon the ſtatute of 5 Eliz. cap. 9. $. 12. for not appearing 
t the affizes to teſtity being ſerved with a ſubpœna. 1 Brown. 
i, The like againſt an attorney. 2 Mo. Intr. 172. 

Upon the ftatute of 3 & 4 Ed, 6. c. 19. F. 2. for buying 
eiters out of a market. Tho. 92. 

Againſt a butcher who ſold cattle, alive, and fat, in open 
urket, contrary to the ſtat, 3 & 4 Ed. 6, cap. 19. f. 31 Brown 113. 
Againſt one, who by ſpeaking words, revived late differences 
—_ parties, contrary to the ſtat. 12 Car, 2, c. 11. b. 24. 
1.0, 79. 
Upon the ſtat,” 1 Jac. 1, e. 24 F. 3. againſt one who em- 
Jojed workmen to make ſail- cloth, not Le been bred up 
that trade, Tho. 88. 5 | 
Upon the ſtat. 5. Eliz. cap, 4. $. 11. for hiring a ſervant who 
mated his ſervſee without a teſtimonial from his maſter, 
n. Va. Me. 229. 2 Mo. Intr, 177. | 
Upon the Habeas Corpus act againſt a captain of the miliva, 
bſeiſed the defendant upon a warrant from the lieutenant of 
tcounty, for a matter bailable; and the defendant refuſed 
ea copy of the commitment. 2 Mo. Intr. 180. 

For * a diſtreſs contrary to the ſtat. 1 & 2 P. and MI. 
iT, . 270. * 

Upon the ſtat. 5 Eliz, cap. 9. F. 6. for perjury in evidence, 
pO trial in the King's bench, in treſpaſs, at the niſi prius 
'tſiminſter, 1 Brown 100. Ra. Entr. 48 1. 
de lice in the common pleas, in trefpals, at the nifi prius 


yg Tho. 92. Co. Entr, 164. Upp. Ben. 56. Vid. 
| The 
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Reſerences to Precedents 


The like in an action of aſſault and battery. Wi. En 

The like in a depoſition upon an examination by a conn. 
fion out of chancery, Co. Entr. 165. 

For coſts allowed upon a non pros in the king's bench. l 
Entr. 599. Up. Ben. 58. Aſh 77. Vide 2 Cro. 111. 1 Brow 
102. Wi. Entr. 351. Tho. 87. Ro. Entr. 194. 

The like upon a non pros for want of a declaration, Tho. f 
The like in an inferior court. Brown. Entr. 412. 

Upon the, ſtat. 8 Eliz. cap. 3. $. 4. for arreſting the pliinif 
in the name of another without his leave. Ro. Entr. 437, 4x 
Vid. 189. 2 Inſt. Cl. 259. Co. Entr. 160. Ra. Eatr. 598, 3) 

For maintenance againſt the ſtat. 32 Hen. 8. c. 9. brouy! 
in the common pleas upon a writ in the court of chancen. 


Brown 96. The like upon a ſuit in treſpaſs. Mo. Intr. 15; 


The like upon a ſuit in treſpaſs in the king's bench. Upp. 10 
54. The like for an information in the exchequer. cab Fo 
303. b his 


Againſt a buyer of lands, &c. upon a pretended title. | 
H. 8. c. 9. Pl. Gen. 86. Ro. Entr. 420. Ra. Env. 430. 
70. The like againft the grantor. Plow. 77. 

For ſelling wines by retail, beyond the rates appointed 
the ſtatute of 20 Car. 2. cap. 1. F. 4. 1 Brown 108. Tho. 9 
148. Vid. 186. a 

Upon the ſtat. 8 H. 6. c. 9. of forcible entry, (i. e.) for 
tering by main force into lands, &c. Tho. 77. 2 Inftr. Cl 
271. 

"Sor the ſtat. 21 Hen. 8. c. 5. $. J. againſt a biſbop vi 


refuſed to deliver to the plaintiff a copy of a will. Ra. E ” 
603. | : For t 

Upon the ſame ſtatute, F. 5. for extortion in the probate bad 
a will. Co. Entr. 166. For i 


Upon the Habeas Corpus act of 31 Car. 2. for 500l. aga 
a gaoler for denying a copy of a commitment t0 a prilot 
Lil. Entr. 153. 
Upon the ſtat. 7 W. againſt a returning officer for refuſu 
copy of the poll, and a verdict for the plaintiff. Lill. Eau. 
| 1 — the flat. 9 Anne, for preventing excefſive gaw 
Lill. Entr. 168. ; 1 
Upon an aſſignment of a bail- bond, according to the | 
in an action brought againſt the 5 Lill. Entr. 17 
The like againſt che bail. Lill. Entr. 175, 176. a 
In debt qui tam, &c. upon the ſlatute of Car. 2. i 


coming to church. Lill. Entr. 175. | 11 En v 28; 
Againſt a legatee purſuant to the 3 & 4 W. 3. Li \ the For ch 
Upon the ftat. 7 & 8 W. 3. for refuſing a copy 9 For a 


Lill. Entr. 255. 


In Actions of Debt. 


By and againſt whom. 


1. By whom. 


For the King againſt the conſtable of a caſtle, for an eſcape 
if 2 receiver committed by auditors of his dutchy of Lancaſter, 
xr the arrears of an account. 1 Brown 150. 

For a grantee of the King, _ a bond made to one who 
omitted felony; whereupon there was inquiſition taken be- 
re the coroner. Bro. Red. 181. 1 Saund. 270. Bro. Vad. 


le. 239. ä 

i biſhop and his commiſfary upon a bond. Bro. Red. 220, 
For a chamberlain of the city of London, upon a bond made 

p his predeceſſor, ſetting forth the cuſtom of the city. Tho. 134. 
For a chamberlain of the city of Loudon, for a forfeiture up- 

an act of common council of that city, againſt a Je wats 

x for not preſenting his apprentice before the maſter and war- 

ens of the company, according to an act of common council. 
bo. 1:0. 

For the chamberlain of London upon a recognizance before 
mayor, &c. for 500l. of the orphan's money. — Met. 144. 

For the mayor, commonalty and citizens of the city of Lon- 

du, againſt a foreigner for the cuſtom of ſcavage, granted by 
ters ons: - Fa. 4. and confirmed by act of parliament 

'3H. 8. Vid. 154. | 

For the mayor and burgeſſes of L. againſt an executor upon 

bond. Wi. Entr. 201. 10 Co. 120. 

for the mayor and burgeſſes of T. upon a by-law, Tho. 

. Ro. Entr. 04. | 

for the mayor and wardens of merchant-taylors com any, 

alt an attorney of the Common Pleas, who was free of their 

bpany, and refuſed to take the livery. Wi. Entr. 252. 

ler the governor of an hoſpital upon a bond. Wi. Entr. 328. 

For the mayor and goodmen of the town of G. 2 Ven. 243. 
kn aFion of debt brought by two, and one being an infant, 

8 by guardian, Bro. Vad. 167. | 

"2 treaſurer againſt the collectors of monies upon a brief 

med from the King. Re. Dec. 138, 

For a ſurviving obligee. Tho. 115. Mod. Ini. 158. Cl. 

L 282, Lill. Entr. 165. 

Fer churchwardens upon a bond. 2 Saund. 80. 

2 lord of a manor againſt his cuſtomary tenant, for a 


den an admiſſion, Vid. 176. Lill. Enti. 146. 


For 
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References to Precedents 


For the King's coroner and attorney upon a hon; 
a Felo de ſe. 1 Saund. 269. Po nd made i 


1 
Bro 


For a prothonotary againſt an attorney for fees. 1 Brown 197 U 
For the maſter, wardens and company of Shipwrights of k and 
for a fine laid upon the defendant. Ro. Entr. 204. F 
For the marſhal of the mar ſhalſea (Coram ipſo Rege exiſten,) F 
upon a bond. 1 Saund. 156. | co 
For the bailiff of a liberty upon a bond. 1 Saund. 14. 
For an aſſignee under a commiſfion of bankrupts, upon : 
bond made to the bankrupt. Tho. 106. Bro. Red. 185. Bro, 
Va. 258. Bro. Met. 159. 233 
By Queen Anne on a bond made to King William III. 
Lill. Entr. 145. 1 5 © B 
By the duke of York on a bond againſt one attainted of high con: 
treaſon. Lill. Entr. 144. | F B 
By the queen dowager againſt the marſhal, for an eſcape on fole 
a commitment in execution upon a judgment. Lill. Entr, 151, Bro. 
| | | B 
b . Re. 
2. By Attornies, Entering Clerks, and other Off- b 
Cers. to th 
by 
| and t 
For an attorney upon a bond, reciting the general pardon a-. 
lowed to the defendant, with a reverſal of an outlawry; and years 
the defendant's appearance. 2 Brown 84. | A 
For an attorney upon a bond. Wi. Entr. 333, 334 |! 3 
Brownl. 113. The like againſt three perſons. Bro. Mei. 135, Upor 
Upon an Inſimul Computaffet. Mo. Intr. 169. Th 
For an attorney for fees. Bro. Red: 176. Th 
For an attorney retained to proſecute a writ in the Common by 
Pleas. Bro. Red. 176. Han. 92. Co. Entr. 121. 1 Brownl. 89. uy 
The like for all writs in the Common Pleas generally. Vl. Ge: * 
270. Ra. Entr. 20, Vet. Intr. 67. þ 21 
For an attorney retained to be attorney for the defendant, t ty 
proſecute and defend two writs in the Common Pleas, takin y 
for every term in both 3s. 4d. beſides expences and colts. 55 
Brown 183. 2 Brown 82, Bro. Met. 152. The like for tet wy 
and charges after part paid. Bro. Met. 184. Ds 5 6 
For an attorney retained to appear for the defendant in! 5 
King's Bench, and to defend a ſuit in treſpaſs and affault, ta“ Ii 
ing for every term 3s. 4d. beſides expences and coſts; and up b. 
another retainer. Tho. 111. Ts FE! * 
For an attorney againſt the marſhal of the King's Bench, n * 
eſcape o one committed upon a judgment in debt. 2 Brov n 5 * 
By a clerk to the chief clerk of the King's Bench, Cl. Man 27 — 


Han. 69. The like for the chief clerk of the King“ Benc! 
Han. 77. 2 Infir. Cl. 347. 


r 


In Adions of Debt. 


For a counſellor at law retained by the year in all cauſes. 
Bro, Red. 172. Ra. Entr. 194- Vet. Intr. 23. 1 Brownl. 80. 

For a Prothonotary againſt an attorney for fees in entering 
nd enrolling pleas. 1 Brownl. 177. 

For a Prothonotary's clerk. Aſh 183. 8 

For fees in levying a fine. Aſh 184. The like in paſſing a 


recovery. Aſh 212. 


3.. By Huſband and Wite. 


By huſband and wife for monies recovered in the Sheriff 's 
cout by the wife dum ſola. 2 Brown 72. 

By kuſband and wife upon a bond made to the wife when 
ſole againſt an huſband and wife adminiftratrix. Ro. Entr. 176. 
Bro. Va. Me. 204. | 

By a huſband and wife upon a bond made to the wife only. 
Re. Dec. 188. 

By a huſband and wife executrix for rent, for cows demiſed 
u the defendant ; and the rent unpaid. 1 Brownl. 95. 

By a huſband and wife ſeiſed of lands for their joint lives; 
uc the huſband demiſed to the defendant, rendering rent; the 
vue died, the huſband demiſed and granted to the plaintiff for 
years, determinable upon his life; the defendant attorned, and 
the rent was in arrear. 1 Brownl. 96. 

By an huſband and wife executrix upon a bond. Han. 86. 
Upon a fingle bill. Cl. Man. 244. 

The like upon a bill penal. Mo. Intr. 167. 

The like againſt an adminiſtrator. Han. 86, 47. 

By huſband and wife executrix, and a co-cxecutrix againſt 
. _ upon a retainer and an emiſſet. 1 Brown 151. Pl. 

en. 201. 

Dy huſband and wife executrix for rent for cows demiſed 
the defendant, and the rent unpaid. 1 Brownl. 95. 

Þy an huſband and wife executrix, and a co-executor againſt 
u ker upon a bond. Bro. Red. 194. 

by huſband and wife againſt an executrix upon a bond made 
nd entered into by the teſtator, to the wife, before coverture. 
bro, Va. Me. 204. 

b huſband and wife adminiſtratrix. Wi. Entr. 310. Bro. 

ed. 175. | 


by huſband of adminiftratrix de bonis non adminiſlrat' by 


\for: "m wich the will annexed. Bro. Va. Me. 160. Cl. Man. 
an 5 4 
n. 27 by huſband and wife adminiſtratrix againſt a ſon and heir 


or bond. Tho. 134. 1 
By 


_ — — — ——  _——— 


a 4 ec 


(P* 405] bill penal made to the wife when Ge. Bro. Met. 146, 


to the plaintiff for years, determinable upon his life; the d 


References to Precedents 

Byhuſband and wife executrix upon a ſingle bill. Cl. M 
By huſband and wife adminiftratrix 2 to — Þy 
the a of the defendant's marriage. Bro. Red. 175. 3 
By huſband and wife againſt a prothonotary's clerk upok p g 
yo 
here the huſband and wife were *ſeiſed of lands for l.. 
lives, and the huſband demiſed to the defendant for years m oh 
deringrent; the wife died, the huſband demiſed; and graut * 
7 | 
Af 
& | 
Wc 
Get 
By al 
ſecu 


fendant attorned, and rent became in arrear. Bro: Red. 18 
1 Brownl. 96. 

By a huſband and wife executrix for rent unpaid for cc 
1 Brownl. 95. 
By huſband and wife, grantee of a reverſion for life, upon 
leaſe made by her former huſband. Rob. Entr: 198. 


By huſband and wife on a leaſe made by them. Clift 223. 2 


318 
By at 
ecutr 
By af 
ſee, ; 
By ar 


By Heirs. brot 


By a ſon and heir upon a leaſe made by his father for twent 4 5 
one years. Ro. Entr. 187. 3 Brownl. 16. 7 6 

By an heir againſt an executor upon a demiſe made byt 3 
father for years by an indenture, and part of the rent vast 75 a 
by the teſtator, and part by the executor. Bro. Red. 186. te 
Brownl. 105. | | 

By a ſon and heir upon a demiſe by the father againſt the 
cond aſſignee of the leſſee for years. Tho. 118. 3 Brownl. 


By an huſband and wife, deviſee againſt huſband and ni 
upon a leaſe made by the deviſor to the wife before maniy 
'Tho. 123. | 

By a huſband for rent in arrear, in the life of the wife, 1 
on a leaſe made by the wife before marriage. Clift 235. 


By Executors. 


By executors upon bonds. Wi. Entr. 180, 228. Bro-? 
173, 175. Cl. Man. 203. Mo. Intr. 157. Bro. Vad. 1 
174. Cl. Man. 291. Cl. Aff. 314. 2 Inſtr. Cl. 308. Lill. E.! 

By an executor upon a bill indented for the payment 0! 
ney at ſeveral days. 2 Brown 74. 

By two executors upon a bond and a bill penal. Mo. 
16 | 

5, a ſurviving executor, Vid. 197. Bro. Vad 182. 

By an executor, together with two others co-executon: 
133. The like where one renounced, Bro. Vad. 151. 

By two ſurviving executors, named in the will with two © 


deceaſed. Ro. Entr. 199, 227. 


In Actions of Debt. 


y executors againft executors upon a bond. Wi. Entr. 168 
6 407, 353- Mo. Intr. 171. Bro. Red. 175. Bro. Vad. 
0. 

bran executor againſt an adminiſtrator. Han. 87. Mo. 
b 3 of an executor, upon a bond againſt an ad- | 
\iſtrator. Lill. Entr. 165. 
By executors of executors. Ro. Entr. 208. Bro. Red. 194: 
Af. 332. The like againſt an heir upon a bond. Clift 
+ Lill. Entr. 165. | 

WW; one executor, where another was ſummoned and ſevered. 
Gen. 272- 
Py an Cs where another executor being ſummoned to 
cute made default. Tho. 124. 
by two executors for rent. Bro. Met. 140. 
By an executor againſt an heir upon a bill penal. 2 Inſtr. 
. PO 
By an executrix and a co-executrix againſt an heir, where the 
ecutrix was matried. 2 Inſtr. Cl. 32r. 
By an executor for rent due in his own time: Bar, that the 
ſee, aſlignee and plaintiff entered. Lill. Entr. 155. 
By an executor againſt the heir of R. D. ſon and heir to W. 
brother and heir of W. D. brother and heir of J. D. Lill. 
tr. 147. 
By an executor for rent due in the teſtator's life-time. Lill. 


1. 163, 
Upon bond by a ſurviving executor. Lill. Entr. 144. 
Þy an execntor againſt an affignee upon two demiſes of ſeve- 
parcels of lands in the indenture, and of ſeveral rents un- 
to the plaintiff, after the death of the teſtator. Vid. 201, 
4+ The like for rent due to the teſtator. Mo. Entr. 173. 
Eur. 330. The like for rent due to the executor. Ath 
3 Cl. Man. 260 | 
y an executor againſt the pernor of the profits for 13600. 
near to the teſtator for an annuity. 1 Saund. 276. 
y an executor for rent due to the teſtator for free and eopy- 
lende, and goods and chattels demiſed. Bro. Met. 166. 
like for rent upon an indenture. 2 Inſt, Cl. 332. 
an executor for rent due in his own time. Lill. Entr. 155. 
lice for rent due to the teſtator. Lill. Entr. 163. 
the executor of the aſſignee of the reverſion, where one of 


frecutors are ſummoned and ſevered againſt che third aſſig- 
6! the leſſee. Bro. Va. 245» 


By Adminiſtrators. 
by i adminiſtrator upon a bond. Mo. Intr. 161. Cl. Man. 
% 271. Lill. Entr. 164. Upon a bill penal. Bro. Red. 


By 


References to Precedents 


By an adminiſtrator, with the will annexed. Mo. In, , 
Upon an Emiſſet, and for money leut. Mo. Intr. 170, | 
By an adminiſtrator during the minority of an executy, | 


Brown 56, 160. Bro. Red. 198, 199. Re. Dec. 232. 21d, 


Cl. 320. Lill. Entr. 177. ay 
By an adminiſtrator againſt an heir upon a bond. 1 Bro. 156 
Tho. 134. Vid. 177. 2 Inſtr. Cl. 314. ] of 
By an adminiſtrator upon a bond to pay the inteſtate uber * 
he ſhould come to his age of twenty-one years. 1 Brown I * 
By adminiftrators againft adminiſtrators upon two bonds 
Wi. Entr. 177. 
By an adminiſtrator upon an award made in the inteſtate B 
life-time. Re Pec. 186. whe! 
By an adminiſtrator of a ſurviving obligee upon a bod 
Han. 78. Cl. Man. 254. 
By an adminiſtrator againſt huſband and wife, as daupkte 
and heir. Mo. Intr. 161. Fo 
By an adminiſtrator againſt an executor upon a bond, . 
Man. 246. Bro. Vad. 209. 2 Mo. Intr. 220. Cl. Man. 246. 1 Fo 
Inſtr. Cl. 316. tiff o. 
By an adminiſtrator againſt an executor upon a recognizanc 
in Chancery. Tho. 127. 
By the adminiſtrator of a vicarage for rent due by preſcript * 
on by the defendant, as proprietor of the rectory. 1 Brownl. 1 50 


By the adminiſtrator of a coheir for the third part of a1 
recovered upon a feoffment of lands to A. whoſe eſtate the de 
fendant hath. Aſh 236. 

By © > adminiſtrator for tent unpaid to the inteſtate upon 
leaſe at will. Aſh 202. 

By an adminiſtrztor de bonis non, &e. on a bond made by 
feme to the inteſtate. Lill. Entr. 167. 

By an adminiftrator upon ſeveral bonds, Lill. Entr. 167. 

By an adminiſtrator de bonis non of an adminiſtrator. L 


Entr. 187. Avaj 
By an adminiftrator for rent due to the inteſtate, as wel am 


to the plaintiff. 1 Saund. 1. Lev. Entr. 52. N ett in 
By an adminiſtrator for a ſurviving leſſee, againſt his aſſgt 
for rent unpaid for fix years. Ro. Entr. 187. 
By an adminiftrator of a coheir for a third part of there 
reſerved upon a feoffment. Aſh 236. 


By Grantees and Deviſees. A 

For a grantee of a reverſion for life, by indenture ien 
againſt the aſſignee of a leſſee for years. Ro. Entr. 205. n yea 
Brownl. 19. For a grantee of a reverſion, by indenture Adin 
rolled, againſt the leſſee for years. Ro. Entr. 218. 3 Brown: e424) 


For a deviſee of the grantee of the reverſion, by indent 
anrolled, agaiuſt the aſſignee of the leſſee. 1 vSailc 


In Actions of Debt. | 
eviſee of the reverſion, upon a demiſe made by che de- 
e's eaſt the leſſee for years. Wi. Entr. 213. 
: By the vendee of the reverſion upon a bargain and ſale for 
lift 279+ | 4 
9 0 he of the reverſion of a term, ſold by the ſerjeant 
f xd upon a recovery by the chamberlain of London, after 
\ ſire facias upon a recognizance, and a fieri facias executed. 
Rob. Entr. 21 1. 


By Tenants in Common. 


ts in common for rent in arrear upon a leaſe parol, 
e the plaintiffs declares by his Prochein Amy. Clift 
1 | | 
| By Tenants by Elegit. 


For a tenant by elegit againſt a leſſee for years Wi. Entr. 
14. 1 Brown 104. Aſh 206. : 

Fora tenant by extent, upon a leaſe for years, if the plain- 
or his affignee ſhould ſo nan live. Winch. Entr. 303. 


2. Againſt whom. 


Againſt a Sheriff who had levied monies upon a liberate, and 


* paid it to the plaintiff upon a Levari feci returned. Wi. 
uur. zog. 


ed. 210. 

Aoainft ſerjeant at law by a bill filed upon a bond. Mo. 
u. 158. 

Againſt a biſhop's ordinary, to whoſe hands the goods of the 
tetate had come. 1 Brown 172, Pl. Gen. 291. 2 Inſtr. 
Againſt the tutor of an infant. Bro. Red. 220. 

Azainſt the marſhal of the King's Bench for an eſcape after 
comm'tment in execution, on a Habeas Corpus * on a judg- 
ett in the Common Pleas. Lill. Emir. 187. 

Azanft the warden of the Fleet for an eſcape after a commit- 
it in execution. Lill. Entr. 156. 


Agiinlt a legatee purſuant to the ſtatute of 3 & 4 W. z. Lill. 
w. 145. 


Againſt Grantees, Deviſees and Aſſignees. 


Avainſt an aſſignee of a manor, lands and ſheep demiſed for 
® years, lor two years rent, Pl. Gen. 244, 263. Clift 249. 
Atainft the third aſlignee of the lellee. Bro. Va. 245. The 
aut the ſecond, Tho. 118. The like againſt an aC- 


8. Clift 249. 
0. II. T t Againſt 


Arainſt a Filazer of the Common Pleas upon a bond. Bro-. 


References to Precedents 


Againſt Attornies. 


Againſt an attorney upon a bond. Ro. Entr. 188. W. 
Entr. 173. Mo. Intr. 152. Bro. Red. 231, 158. Bro. Me: 
152, 153. 1 Brown 62. Cl. Man. 286. Cl. Af. 350, 2 Inf, 
Cl. 345, 346, 347. Clift 241. Bro. Va. Me. 205. 

Againſt an attorney for rent, &c. Bro. Red. 208. Vid, 


Poſtea. a 
Againſt Heirs. 


Againſt a Son and heir upon a bond. 1 Brown 156. Tho, 
117. Han. $9. Vid. 177. Bro. Red. 194. Bro. Va. Me. 154, 
172. 2 Mo. Intr. 232. Cl. Man. 208. 2 Inſtr. Cl. 314. Lill. 
Entr. 180. 

The like againſt a ſon and heir within age. 1 Brown 182. 
Cl. Af. 401. 1 Inftr. Cl. 373. | | 

Againſt a ſon and heir upon diverſe bills penal made by the 
anceſtor. Re. Dec. 221. Clif 243- The like upon one. 2 
Inftr. Cl. 318, 321. 

Againſt ſeveral heirs upon a bond. Bro. Va. Me. 155. _ 

Againſt a brother and heir. Clift 243. The like where ano- 
ther perſon named in the bond did not ſeal it. 1 Brown 163. 

Againſt a brother and heir of J. late ſon and heir of T. up- 
on a bond made by the father. 2 Brown 72. The like agaiuit 
fiſters and heirs of a ſon and heir. Clift 242. 

Againſt three coheirs of lands in gavelkind. Bro. Red. 191, 
195. 

Ronin two ſons and heirs, one by the common lau, the 
other by cuſtom of borough Engliſh. 

Againſt the heir of the grantor of an annuity. Co. Entr. 119. 

Againſt the heir upon a ftatute-ſtaple. Aſh 191. 21 

Againſt the heir and deviſee of the obligor. Lill. Entr. 172, plus 
529. þ ator 

Againſt Huſband and Wiſe. 1 
Knator. 

Againſt huſband and wife adminiſtratrix upon ſeveral ſpe- Ae 
cialties. Bro. Red. 194. The like upon bond. Idem 11:- . 
Re. Dec. 247. Han. 86. | pai 

Againſt huſband and wife, daughter and heireſs, by an ad- . 
niſtrator. Mo. Intr. 161. N A t 

Againſt huſband and wife daughter and heireſs, by an ec the | 
tor. Ro. Entr. 210. # 

Againſt huſband and wife as couſin and heir upon 3 bone 
Ro. Entr. 2. 3 Lev. Rep. 300. * a 

Againſt huſband and wife upon a bond made » the vn . 
dum ſola. 2 Brown 63. Bro. Ked. 255. Re. Dec. rat” % Me, 

Againſt hu ſband andwiſe, adminiftratrix by buſband and . Nein 


upon a bond made by the wife of the one, to the wite of 5 Baer 
Ce 


In Actions of Debt. 
other dum ſola. 2 Brown 63. Bro. Red. 253. Re. Dec. 
"> ainſt huſband and wife for rent upon a demiſe made to the 
viſe before marriage. Mo. Intr. 162, 175. ; 
ainſt the huſband only who married the adminiſtratrix of 
the lefſee, for rent unpaid for two years after the death of the 
inteſtate» Tho. 117. : ; 

Aoainſt huſband and wife executrix of the leſſee, for rent 
unpaid for a year after the death of the teſtator. Tho. 120. 

Againſt huſband and wife executrix for rent. 1 Brown 161. 
Tho. 109. 

A raf huſband and wife upon a demiſe made by a deviſor to 
the wite dum ſola {or years. Tho. 123. 

Apainſt huſband and wife for the arrears of an annuity grant- 
ed to the plaintiff for life by the wife dum ſola. Han. 92. Bro. 
Red. 184. 

Againſt an huſband for the arrears of an annuity granted by 
kim and his late wife. Pl. Gen. 96. | 


LI TY 


Againſt Executors. 


0- 

Againſt an executor upon a bond. Ra. Entr. 421. Co. Entr. 
— 127, 268. 10 Co. 120. Lill. Entr. 113, 176, 482. 
&t Againſt an executor, together with a co-executrix. Ra. Entr. 


125, Co. Entr. 148. The like againſt an executor of an ex- 
ecutor, together with a co-executor, upon a bill. Ra. Entr. 329. 

Againſt an executor, together with huſband and wife co-ex- 
tcutrix. Vet Intr. 63. 

Againſt one executor, where another executor was outlawed. 
$ Brownl, 124. Afh 186. 

Azunſt two executors, together with a co-executor for the 
ſuflus of an account made with them, after the death of the 
ator before auditors. Ra Entr. 151. 

Azainſt executors for a year and quarter's rent due from the 
cot, upon a leaſe parol laid ſeveral ways. 2 Ven. 176, 

Aeninſt an executor for rent accrued in his time, upon an 
kenture made to the inteſtate. Vid. 105. Bro. Met. 141. 
% an executor, and a co-executrix, and her huſband. Bro. 
„Me. 231, 

Againſt an executor upon a penal bill made by the teſtator, 
be payment of an annuity. Lill. Entr. 177. 


Againſt Adminiſtrators. 


* an adminiſtrator upon a bond. Co. Entr. 149. Bro. 

A e. 152. Cl. AIT. 41 Z. 2 Inſtr. ' (4 X 31 ; 

+ waa adminiſttator, together with a co-adminiſtrator, 
5 323. 

Tt 2 Agaiĩnſt 
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Againſt an adminiſtrator of an adminiſtrator upon a bh: 
1 83. Bro. Red. 173. ö 

Againſt an adminiftrator upon a bill penal. Co. Ent. 143 
Bro. Met. 149. Cl. Man. 201, 274. 1 Inſtr. Cl. 162, 18, 
Mo. Intr. 154- Bro. Va. Me. 209. The like and a mutus. 
tus. 2 Mo. Intr. 231, : 

Againſt an adminiſtrator upon an account ſtated. Ra. Ent. 
149. Mod. Intr. 155. | 

Againſt an adminiſtrator for rent. Lev. Entr. 52, 149. The 
hike on articles. Lill. Entr. 215. 8 

Againſt an adminiſtrator de bonis non, &c. upon a bond. C. 
Man. 207. Bro. Va. Me. 154, 2 Inſtr. Cl. 312. 

Againſt an adminiſtrator, by a ſervant, for wages due by the 
inteſtate. Bro. Va. Me. 167. 

Againſt an adminiſtrator, together with another co-adminif- 
trator, (who ſtands outlawed) upon a bond. 1 Brown 164. 

Againſt an adminiſtrator for rent unpaid, part by the intel 
tate, and part by the adminiſtrator. 1 Saund; 1 Lev. Entr. 52, 
5 Againſt an adminiſtrator by an executor upon a bond. III. 

ntr. 178. 

Agaiaft an adminiſtrator on a bond made by the inteſtate 
the plaintiff 's wife dum ſola. Lill. Entr. 174. 


Pleas in Debt. 


The defendant appears in the Exchequer and the corporatio 
of Wigan, with the dutchy of Lancaſter, come and claimco 
nizance of the plea. Bro. Met. 241. 

The defendant pleads that the plaintiff ſuch a day a 
year was attainted of how; which attainder is ſtill in force 
revoked and diſannulled, and not pardoned by the King. Br 
Vad. 252. The like that the inteftate was felo de le. Þ: 
Met. 224. The like. ; 

Privilege pleaded by a clerk as member of parliament, e 
nominated and elected proeurator of the clergy for the cioct 
of Oxon. Bro. Met. 186. The like by a member of pu 
ment. Idem 250. 

A replication to a plea of privilege of parliament pleaded 
a bond. Idem 217. | be 

To privilege pleaded by a maſter in Chancery; the pl# 
replies, that he ſued forth an original out of the court of Ch 
cery, and outlawed the defendant thereon; whereby he hath 
his privilege. Idem 219. ; 

The deſendant pleads to the juriſdiction, that he 1s Ont 
the barons of the Cinque Ports; to which the plaintiff des 
Ro. Entr. 199. The like by a clerk of the court of Chan 
Idem 210. | 


In Actions of Debt. 


The defendant pleads a prior action depending undetermined: 
Replication by Nul tiel record; rejoinder and iſſue. Bro. Met. 
251, Lev. Entr. 54. Another action depending againſt the ex- 
ecutrix as heirels. | 
The defendant pleads another action depending in London 
upon the fame bond; replication and iſſue. | 
Ihe defendant pleads the King's protection under the great 
ſeal for a year and day. 2 Brown 106. Tho. 214. The 
like where the defendant brings in the Queen's letters patents 
for the protection into the court; and the tame are allowed Cl. 
Af. 318. Han. 126, 127. The entry of a protection. Cl. Al. 320. 
Flea in debt, that the plaintiff was not in England at the 
day of payment. Clift 146. | 
Where the defendant pleads an outlawry in bar; replication 
and Nul tiel record. The defendant fails of the record.— 
Judgment quod reſpondeat ouſter, and then a plea of conditi- 
ons performed. Ro. Entr. 213. 


* To Debt upon a Recognizance. 
That the principal rendered himſelf before the day of ſuing 


out the writ. 1 Brown 1/78. 
To debt upon a recognizance by an adminiftrator, that the 
inteſtate releaſed to the defendant ; replication, non eſt factum. 
Na. Entr. 192. 

An indenture of defeazance pleaded on payment of 20l. on 
ratio ſuch a day; replication, that * 4 defendant did not pay, &c. 1 


m co Brown 174. 
To debt upon a recognizance for the breach of the peace for 
ay 1 m aſſault; that it was the party's own aſſault. Ra. Entr. 193, 
ce A bar by defeazance pleaded to an action of debt upon a re- 
VG ©Opnizance. 1 Brown 174. 4 


Upon Judgments. 


Nul tiel record, and judgment thereupon. Tho. 180. Rob. 
Encr, 204. Raft, Entr. 194. Lill. Entr. 182, 392, 404, 473- 
like in an inferiour court. Bro. Vad. 244. 
That the plaintiff ſued out a Ca. ſa. upon the judgment, up- 
d which the defendant was taken, and the plaintiff voluntari- 
permitted him to eſcape; replication, that he was not taken 
pon that writ, Aſh 237. The like plea, with a replication 
dan the plaintiff did not permit, &c. 2 Brown 62. 
ea by an adminiſtrator to an action of debt upon a judg- 
Nik that the plaintiff had before ſued out a Scire facias; 19 
* the defendant pleaded, and there was judgment for the 
ntiff upon a demurrer. Co. Entr. 154. 
\ : _ action of debt upon a recovery in the County-court; 
tendant pleads Nil debet per patriam, Hern 325. The 
ty Nil debet per legem. 
By 


t, bel 
dioe 


{ parl 
leaded 


p plan 
of Ci 
e hath 


” is on 
if des 
{ Chan 


4225 —— — 


References to Precedents 


By Releaſe. 


By a general releaſe, with a replication Quod non eſt ſaftun, 
Ra. Entr. 197. Vet. Intr. 18, 202. 1 Brownl, 104. Pl. Gen. 
248, 346, 347. Bro. Va. 503. Tho. 429. The like affe 
the laſt continuance. Ra. Entr. 549. Pl. Gen- 349. Bro, 
Red. 187. 

A releaſe to the other obligor, who was bound in the ſame 
bond. 2 Mo, Intr, 234. Bro. Va. 503. Ra. Entr. 192, 19), 

A releaſe from the teſtator, and tendered in court: replica. 
tion, Quod non eſt factum. 2 Mo. Int. 241. Ra. Entr. 324 
Vet. Intr. 23. oo 

A releaſe of all actions from an obligee who died. Bro, 
Met. 249. . 

Ka releaſe pleaded at the aſſizes after the iſſue joined. Tho, 
1 1 

5 To an action of debt brought by an executor, a bar by re- 
leaſe in hæc verba; a replication, that it was not the teſtator's 
deed. Vet. Intr. 232. | bo 

To an action of debt brought by J. and M. his wiſe, upon 
a bill penal made to the wile when ſole; a plea, that one . 
was bound by the ſame bill, who made E. his executor, who 
married G. to whom J. after the marriage, releaſed; replica: 
tion, that E. died before the releaſe executed; a demurit! 
thereto. Hern 2997. . | 
To an action of debt upon a bond, dated 8 Die, &c. a plea hand 
by a releaſe dated 1 Die, and firſt delivered 8 Die, after the char, 
execution of the bond; a replication that the releaſe was firſt de- A 
livered the ſaid 1 Die; and a traverſe that it was firſt delivered a- eatio 
ter the execution of the bond. Ra. Entr. 198, Fl. Gen. 348. dat! 

To an action of debt upon a bond dated 6 Die, and firli de- 

Jivered 7 Die; the defendant pleads that the plaintiff and celen- 

dant ſubmitted themſelves to an award; and that the delt 7 
dant, according to the award, executed a bond to the plaintiff » 0 
wife 6 Die; that ſhe delivered it to the plaintiff 7 Die, and 
that the plaintiff before the day of the delivery, by releale 15 
dated 6 Die, and delivered Die, releaſed to the defendant; T. 
a demurrer thereto. 18 Hen. 6. 8. 15 12 

To an action of debt upon a bond; à plea by a releaſe cate 
6 Die, and delivered 7 Die; a replication, that upon ſome di. 
putes between the plaintiff, huſband of an executrix, and th 
defendant, it was agreed that the defendant ſhould execute 
bond to the plaintiff, and the plaintiff ſhould execute 10 th 
defendant a releaſe; and that the releaſe was executed bet 
the bond; and a traverſe that the releaſe was firſt delivered ꝝ 
ter the bond. 18 H. 6. 10. 1 

A plea that the defendant paid the money mentioned in ti 


declaration before the day cf the original; and the ao” 


In Actions of Debt. 


ve a releaſe. Cl. Aff. 129. A replication proteſtando, | 
"Vat the defendant had not paid, aud that it was not his deed of 
'eleaſe, for plea maintaining the declaration. Ibid. 


By Acquittance, 


By acquittance of po of the money due; replication, deny · 
ne the deed. Bro. Red. 174- Bro. Met. oy | 

Þy an acquittance, mentioning that the bill could not be 
found; and an averment that the action is on the ſame bill; re- 
plication, denying the deed. Bro. Red. 201, 


| An acquittance general pleaded to a bond: a replication 
by Non eſt factum. Bro, Red. 186. Bro. Met. 185. 

. To an action of debt brought againſt a Sheriff for zool levi- 
ed upon a liberate; a plea as to 100l. part, N i] debet per patri» 

0, an; as to 2001. the reſidue, a ſpecia acquittance. Wi. Eatr, 
606. | | 

1 Jo an ation of debt for 200l. upon a bond, a plea of an 

rs zequittance of 1001. part; a replication, that he made the ac- 
untance of part of another debt due upon a bond; a rejoinder, 

on " it was for pait of the debt demanded. PI. Genu. 5, 

1 . | 

ho By Concord and Agreement. 

— Where the defendant pleads a general agreement between 


him and his creditors, of which the plaintiff was one under 
ple hand and ſeal, to take ſtock and ſecurity for 20l. in full diſ- 
of curge of their debts, Bro, Va. 253. 
* A concord, payment and acceptance of 30s. pleaded; repli- 
cxtion, proteſting that there was no ſuch concord; for plea, 
that the defendant did not pay the money. Bro, Red. 190. 


eſen Per minas pleaded. 

al To action of debt upon a hond, at the ſuit of the chamber- 
1 n of London, that the defendant was threatened by the lord 

cleaſe mor wich impriſonment, unleſs he executed that writing. 

2 Tho, 209. 


To an action of debt upon a bond. Bro. Va. 561. 1 Inſt. 
Cl. 217. Han. 106. Ra. , "xa 350. Vet, Intr. 17, 22. The 
like upon a bill; replication, that he made it of his own accord, 
nd not through fear. Pl. Gen. Cl. Aff. 70, 313. Bro, Va. 
9. The like to an indenture. Bro. Va. 492. Tho. 426. 


By Coverture. 
Pleaded to debt upon a bond brought by a widow, that ſhe 


v married at the time of the bond's being made; replication, 


oy was ole. Pl. Gen. 351, 318. Ra. Entr. 168. Ver. 
| That 


* 
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That the plaintiff at the time of exhibiting the bill Kaz 2 
feme covert; replication, that ſhe was ſole; and traverſe, tha 
ſhe was covert and iſſue. Pl. Gen. 351. Bro. Red. 203, Cl. 
Aff. 81. Bro. Vad. 501. Ra. Entr. 168. Vet. Int, 14, 


Infancy pleaded. 
To an action of debt upon a bond. Ra. Entr. 163. Vet, 


Intr. 18. Ro. Entr. 227, 334 Mo. Intr. 186. Cl. Af, 5h. 
I Inftr. Cl. 216. Tho. 427. Bro. Red. 176. The like to debt 
for rent. Clift 149. We 

The like to debt 7 * a bond; replication, that the defen- 
dant was indebted to the plaintiff in 141. for neceſſary cloathing, 
and gave a bond for the ſecurity of the re-payment there 
rejoinder, that it was not made for the payment of money for 
neceſſaries. Ro. Entr: 215. Bro. Red. 200. 

The lik to an action for goods bought. 3 Brownl. 132. 


Dureſs. 


Pleaded to an action of debt upon a bond. Ra. Entr. 250, 
Vet. Intr. 18. Aſh 218. 2 Bro. 99. Pl. Gen. 343. 2 Mod. Int. 
233. Bro. Va. 214. Cl. Af. 77. 1 Inſtr. Cl. 216. The like 
plea, and a replication that the party was at large. Bro. Red, 
200. Tho. 426, Han. 106. The like upon ſeveral bonds. ; 
Brownl. 171 FED 85 $6 

To a plea of dureſs; a replication, that the defendant was 
indebted to the plaintiff in 18]. whereupon the plaintiff procured 
- the defendant to be arreſted by a warrant upon a latitat. Aſh 246, 

A replication that the defendant was committed to the Fleet 
in execution at the plaintiff's ſuit, and made the bond for pay- 
ment of the money; and traverſe, that it was made by durels 
Aſh 249. | 

To an action of debt upon a bond againſt the mayor, ſheriff 
and commonalty ; a plea, that the mayor was impriſoned ti 
the ſheriffs and commonalty executed the bond; a demun 
thereto. Ra. Entr. 251. Vet. Intr. 67, 
| To a plea of releaſe; a replication that it was made 
dureſs. Ra. Entr. 250. 


Non eſt factum. 


[P* 4:8] »pleaded generally to actions of debt upon a bond. Ra. Ext 
160. Wi. Entr. 20. Fl. Gen. 333, 334. Mo. Iatr. 187: Tt 
like to a bill. Pl. Gen. 334. Cl. Aff. Tho. 424. | 

That the deed is not the teſtator's deed. Mo. Intr. 18 
10 Co. 120. Lill. Entr. 166. 


Plead 
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ſpecially; that the defendant paid the plaintiff the 
L. E = writing, and that the plaintiff delivered a 
yriting to the defendant, in the name of an acquittance ; and 
herwards withdrew the deed, et fic non eſt factum. 1 Brown 
198. Ra. Entr. 180. Vet. Intr. 109. Dyer gt. 

That after the delivery of the bill the plaintiff interlined 
dele words, &c. et fic, &c, 1 Bro. 199. Mo. Intr. 190. 

That after the delivery of the writing the word four was 
zed, and the word forty inſerted, et fic, &c. Tho. 181. The 
lie for a razure in the date of a writing; replication, that 
the ure was before the delivery, and an iſſue thereupon. Bro. 
a. 450. The like of the vill T. and the vill C. inſerted in- 
dead thereof. Bro. Red. 258. The like of the figure 7. in 
he room of the figure 2. et fic, &c. 1 Brown 179, 180. The 
ke of the letter x. after the 1. to make the ſum 631. inſtead of 
i|. Replication, that the deed was acknowledged for 631. and 
raverle at the razure after the delivery. Mo. Intr. 189. Bro. 
Red. 260. The like by an interlineation, Mo. Intr. 190. 
Tho. 182. 2 Mo. Intr. 221. Cl. Aff. 92. The like by a ra- 
we in a bill. Pl. Gen. 259. The like bar with a replication, 
at before the delivery of the writing the ſum 20l. was razed, 
nd the ſum zol. put inſtead thereof; with the conſent of the 
laintiff and defendant j and traverſe, that the plaintiff razed 
i an iſſue thereon. Bro. Red. 177. 1 Brownl. go. 

That the defendant was not able to read, and he agreed to 
ke the writing for 101. and the writing was ſo read to him. 
bro. 198, Tho. 173. Mo. Intr. 206. Ka. Entr. 180. Vet. 
. 17. 

That the teſtator was not able to read, and that the writing 
read to him as a written letter of attorney only, and not as 
bond. 1 Bro. 198. The like as a releaſe. Pl. Gen. 353. 
That the bond was made with a condition, which he ſealed 


ef” beeral ſpaces therein; and that after the delivery one E. 
ed ti te words in theſe ſpaces; replication, that before the en- 
ang, the defendant agreed that the {paces ſhould be filled up; 


Vander, maintaining the bar, and traverſing the conſent. Ro. 

tt, 233. 

loa plea of a ſpecial acquittance ; a replication of non eſt 

tum. Bro, Red. 201. Mo. Intr. 190. 

10 a plea of a general releaſe; a replication by non eſt 

"um, tor that it was razed, Pl. Gen. 346, 347. 

lat the defendant cauſed the writing to be written, and de- 

red it as an eſcrow under a condition that the plaintiff 

id deliver within three days an indenture of leaſe, and a 

lor the performance of the covenants therein made by the 

Want, which the plaintiff had not delivered. 2 Brown 82. 
Han. 115, | 


References to Precedents 


The like under a condition that a man and a woman, the 
then defendant, ſhould not marry. Tho. 141. a 

The like under a condition that one J. would deliver to the 
defendant a bond wherein the defendant was bound to J. Vi, 
154. Mo. Intr. 188. The like when the plaintiff fuould er 
ecute to the defendant a releaſe. Ra. Entr. 181. Vet. Inu. 1g, 
The like upon condition that the plaintiff would execute an 
indenture of defeazance. 9 Co. 137. The like with a condi. 
tion, that if deodands thould belong to the mayor, the wiitin 
ſhould be kept as an eſcrow ; but if they ſhould belong to the 
plaintiff as the king's almoner, then the writing ſhould be dei. 
vered as a deed; and an averment that the deodands belonged 
to the mayor. 1 Brown 177. Ra. Entr. 198. 

That the defendant being illiterate, agreed to execute the 
writing with a different condition, Bro. Red. 201. Ra, Enu 
181. Vet. Intr. 18, 235. 3 Brownl. 133. 

To a ſingle bill; a plea that the defendant executed the 
_— with a condition. Pl. Gen. 260. Ra. Ent. 180, 
181. Vet. Intr. 17, 18. 

That the defendant being illiterate, delivered the writing a; 
an eſcrow to be delivered to the plaintiff, after that one D. had 
found the defendant ſecurity to fave him indemnified agaiaf 
the plaintiff, of the monies contained in the writing. Bro, 
Red. 201. Ra. Entr. 181. Vet. Intr. 18. 3 Brownl. 154. 

The like where a colloquium was laid to be had conceiuing 
the payment of the money; whereas the writing was delivered 
without any ſuch colloquium had thereon, Bro, Red. 203 
3 Brownl. 134. 

A plea that there were obliterations and interlineations matt 
in the indo1ſement after the delivery thereof; a replication de 
nying it, Bro. Red. 202. 

That the defendant was illiterate, and that the indentur 
was read to him with ſuch condition; and that it being 


thus expounded to him, he delivered it. Mo. Intr, 189 Hat 


109. 

"That the defendant delivered the writing as an eſcrow, unc 
a condition that if the defendant before ſuch a feaſt ſuoul 
not pay the plaintiff 4os. then he would deliver the writi 
otherwiſe not; which 408. the defendant before the feaſt te 
dered, and the plaintiff refuſed it, et fic non eſt factum | 
Gen. 281. Lill. Entr. 186. 85 

The like under a condition to be delivered when the plain 
ſhould execute to the defendant a grant of an annuity: 
Gen. 290. 22 . 

To an action of debt upon two bonds; as to the fi. U 

the defendant delivered it as an efcrow, under a condition u 
the plaintifF ſhould execute to the defendant a releaſe; as to! 
Jecond, conditions performed ſpecially. Ra. Enu. 182. n 


In Actions of Debt. 


That the defendant cauſed the writing to be made, and deli - 
rered it as an eſcrow, with an intent that one J. ſhould be inti- 
nidated ſothat he might perſonally appear, &c. Ra. Entr. 112. 
That the defendant delivered the writing to J. to be delivered 
to the plaintiff, who refuſed to accept it; whereupon J. left 
the writing with the plaintiff only as an eſcrow, et fic non eft 
dum; a demurrer Daene Co. Entr. 145. Dyer 167. 

That the defendant delivered the writing to W. to be indorſed, 
vith a condition to ſtand to an award, and then to be delivered 
to the plaintiff as a dee. Ra. Entr. 181. 

That the defendant and the plaintiff executed bonds to each 
other, and delivered them to arbitrators choſen between them, 
to be by them delivered, if the parties ſhould perform the award; 
and the arbitrators made no award, notwithſtanding which the 
Kintiff ſurreptitiouſly got the bond from the arbitrators. Ra. 
For 181. * Intr. 42. 

Toa plea of a releaſe; a replication that the plaintiff agreed 
10 execute a releaſe of the arrears of rent; but not a releaſe of 
n entry into lands for a condition broken. 2 Co. 7. 

Ia an action of debt for 8ol. the defendant craves oyer of the 
dend; and upon oyer the defendant pleads, that the bond does 
t warrant the writ, becauſe that in the bond there are theſe 
x0 diſtinct words, octin gentam, which ſignify no certain ſum; 
judgment thereupon for the defendant. 3 Brownl. 150. 


By a Defeazance. 


To an action of debt upon a recognizance; a plea by an in- 
entre of defeazance for the payment of 20l. ſuch a day, 
* the defendant paid ; a replication that he did not pay. 
enn 174. . 
Aplea to an action of debt upon a bond entered into by three, 
7 aticles of defeazance made between the plaintiff and the 
Kiendant, and two others, whereby the defendant granted to 
de plaintiff an annual rent of 80l. during the life of one E. 
d that if the defendant ſhould faithfully pay the ſaid annual 
it, then the bond to be void ; and the defendant paid the an- 
l rent during the life of E. who died tap" a day); arepli- 
Pon, proteſtando, &c. For plea, that the defendant is alone 
und without any Other perſon; and a traverſe that the deten- 
t vith two others became bound, &c. a ſpecial demurrer, for 
ul vas an ill traverſe. Co. Entr. 207. 
plea to an ation of debt upon a bill by a defeazance, that 
lie plaintiff, or any other perſon, ſhould ſue the defendant, 
dy the defendant ſhould be obliged to prove himſelt no 
3 rich one E. the bill to be void ; and ſhews that there 
fit in chancery brought againſt him by E. but he did not 
4 his plea, that the plaintiff brought an action upon 
*« ment\oned in the defcazance. Wi. Entr. 237. 


A dctcazance 


[P* 409] 


| ſupra) and that the defendant performed all the covenans: 


Ra. Entr. 184. 


References to Precedents 


A defeazance pleaded to an action of debt upon a ju 
2 Mo. Intr. 231. Tho. 433. den Jum 
A plea to an action of debt upon a bond, that the plaintiff 
by a writing indented demiſed a rectory to the defendant fy 
3 upon ſeveral covenants; and that at the end of the writin 
je agreed, that if the defendant ſhould keep the covenants 
then the bond to be void; and the defendant at the end of ts 
firſt year ſurrendered the term; and during that year he k 
the covenants; a replication, proteftando, &c. For plea, tht 
the defendant had not paid the rent; a rejoinder, alledsin 
payment, &c. Ra. Entr. 183. Vet. Intr. 235. * 
To an action of debt upon a bond; a plea, that an inde 
ture of demiſe of a rectory was made with a defeazance, (e 


replication, that the defendant ona Sunday entered and expelk 
the plaintiff; a rejoinder, that at another day he did enter f 
rent in arrear, and a traverſe that he entered on the ſaid Suni 


To an action of debt upon a bond; a plea by defeazane 
upon payment of money at ſeveral days, 85 that he paid, & 
replication, that he did not pay the money (ſuch a day) u 
illue thereupon. Ra. Entr. 183. Vet. Intr. 74. 


Bar by Conditions performed by Paymentoſ Moae 


To an action of debt upon a bond with a condition for 
ayment of money at ſuch a day; a plea that he paid it. 
Keke. 185, Vet. Intr. 18. Ro. Entr. 200. Pl. Gen. 288, ; 
334, 337. Bro. Va. 220. Cl. Aff. 82. The like. 1 Inſt. Cl.: 
he like to two bonds with two days of payment; 20 
that the defendant paid the money at the ſeveral days. Ra. bt 
184, 185. Vet. Intr. 18. Ro. Entr. 221. Wi. Eatr. 287. 
two iſſues thereupon. Bro. Red. 192, 222. Pl. Gen. 255, ; 
330. Bro. Va. Me. 219. Tho. 434, 435. Clift 147. Mo. I 
178. Bro. Met. 243. Cl. Af. 118. 

A plea to a bond for the payment of money upon demal 
that the plaintiff did not demand it. Bro. Va. Me. 157. 
109. | 
"To three bonds where the defendant pleads ſeverally ſolvi 
diem after oyer of every ſeparate condition ; replication, 
_— ſeveral iſſues upon non ſolvit ſeverally. Mo. Irtr. 
Aſh 219. 

Urs a condition to pay the plaintiff 20l. at the end of 
months aſter he ſhould attain to the age of 21 years; 3 
ion, and iſſue, that he had not paid it. Bro. Red. 19: 
Brownl. 117. | 


In Actions of Debt. 


ith a condition of ſeveral ways of payment; that 

3 the defendant paid, &c. _ that the other 
a yet incurred; iſſue that he had not paid, &c. at one of 
te days. Mo. Intr. 178. Han. 108. | 
The like at two days, and that before the reſt was due, the 
1:1} exhibited his bill; the like iſſue. Bro. Red. 222. 
The like at three days; but that before the third payment 
is due, the plaintiff ſued out his original ; W of non 
hit at the third day, and iſſue. Pl. Gen. 246. The like to a 
nd and bill. Cl. Af. 150. 1 

Payment at the day to a bond; replication, denying the 
ment, and iſſue. Cl. Man. 250. The like to a bill. Ibid. 
286. Bro. Va. Me. 212. ; ö 

Bar, that the principal obligor paid the firſt and ſecond pay- 
ents; and that the third is not yet due; replication as to the 
if payment, and an iſſue thereon. Bro. Va. 177, 221. 

To a condition for the payment of money upon the plaintiff's 
urn from Rome, with a certificate; a plea proteſting, &c- 
at he was not there; for plea, that he did not bring a certi- 
ate thereof; replication, that he was there, and brought a 
enificate thereof, 3 Brownl. 143. 

That the plaintiff received yearly for four years 8d. for the 
um of lands; and that the defendant, at the end of the term, 
x ready to have enfeoffed the plaintiff thereof; replication, 
aeſting that he did not receive any monies; for plea, that he 
ceived noue the laſt year. Ra. Entr. 182. 


By Delivery. 


Toa bond with a condition for the delivery of barley; a plea 
ſter cer of the condition, that the defendant delivered the 
ey at the ſeveral days mentioned in the condition; a repli- 
ion denying the delivery of one quarter at ſuch a day; re- 
ner, infiſting upon the delivery, and an iſſue. 2 Brown 101. 
Toa bond for the delivery of goods; the like plea; a repli- 
en proteſting, &c. that the ee had not delivered any; 
r plea, that he did not deliver ſuch; the like rejoiuder, and 
ve. Tho. 182. 

Toa condition for the payment of money, and for the deli- 
y : 2 that the defendant had not paid, and delivered, 

0, ed. 173. 

The like condition; a plea that he delivered four quarters of 
A and ten quarters of harley, and paid the money between 


icalts of M. and N. Replication, and iſſue, that he did nor 
wer, Ke. Bro. Red. 192. 


That 


Reſerences to Precedents 


That the defendant paid and delivered to the plaintif 
and money, in ſatisfackion of che wheat to be Ch geren 
Intr. 235. 

To a condition for payment of money, and the delivery d 
falt. 1 Brown 83. 3 rownl, 116. 


Concerning Awards. 


To an action vpon a bond, with a condition to perform u 
award; a bar, that there was no ſuch award; replication ſetin 
forth the award; and proteſtaudo that the defendant had 10 
performed any thing, &c. for plea, that the defendant had noi... 
paid the money awarded; rejoinder that there was no fud 
award. Wi. Entr. 302, 318. Tho. 155. Ra. Entr, 153, The 8 
like without a proteſtando. Ra. Entr. 154. Vet. Intr, 111 
3 Brownl. 143. Aſh 240. The like with a rejoinder after oy 
of the award; a demurrer. Wi. Entr. 249. The like wich 
demurrer without a rejoinder. Wi. Entr. 309, 315, 317. 2 Ven. 
220, 240. Lev. Entr. 40. 

The like bar, the like replication, without a proteſtand 
and a rejoinder, that before the day of the award the defendu 
gave notice to the arbitrators concerning ſeveral controverh 
ariſen between the plaintiff and defendant, whereof the ab 
trators had made no award; a ſpecial demurrer, for that tht 
defendant had departed from the matter in his bar. Wi. Ent. i) 

The like bar and replication, that the arbitrators made a 
award, and aſſigns a breach; rejoinder that they made no award 
Tho. 178. Pl. Gen. 248. | 

The like bar and replication by an award made between d 
plaintiff and defendant, and others; and that the defendant an 
the others had not in any reſpect performed the award. 
Entr. 154. 

The like bar, and a replication, that the arhitrators made: 
award; and a breach aſſigned in not repaying monies beto 
that time received by the defendant of the plaintiff; and al 
oyer of the award, a demurrer thereto. Wi. Entr. 199. 

The like bar and a replication by an award made, and t 
it was ready, and offered to be delivered to the defendant 
ſuch a day; but that neither the defendant, nor any body i 
him, came there to receive it; and a breach aſſigned in n9! 
payment of the money awarded; a rejoinder that the ama 
was not ready, nor was offered to be delivered; a demi 
thereto. 2 Saund. 184. Judgment for the plaintiff. | 

Bar, that the arbitrators made no award either in writing 
by word of mouth, and that they named one T. an vn! 
who made no award within the time limited; a replica 
confeffing that the arbitrators did not make an award. and! 


| In Actions of Debt. 


icy named F. as an umpire, who refuſed, that the arbitrators 
Jereupon named one C. who undertook the charge of the um- 
200; and he by word of mouth ordered that the defendant 
ould pay to the plaintiff ol. and that the plaintiff and de- 
dart ſhould eee, releaſes to each other; and a breach 
Foned in non-payment of the money; a ſpecial demurrer 
ercto, 2 Ven. 100» : 
Bar by no award; the plaintiff replies and ſets forth the 
ud made for him to pay money in the houſe of a ſtranger, 
che defendant to deliver poſſeſſion of an honſe, &c. That 
e defendant had notice, and that the plaintiff was ready at the 
to have paid the money, and that none was there ready to 
ceive it; and avers that the defendant did not deliver poſſeſ- 
1; the defendant demurs. Lev. Entr. 42. 
Bar, that the arbitrators did not make any award, nor chooſe 
7 umpire; replication ſetting forth an award made by the 
bicrators ; and proteſtando, that the defendant has not per- 
nech any thing, &c. For plea that he did not pay the money, 
Brown 102. Rejoinder that they made no ſuch award. 
ne 313. 
mes the arbitrators did not make any award, nor chooſe 
y umpire ; replication, that the arbitrators could not agree, 
that they did chooſe an umpire, who made his award ; and 
defendant had not paid npon demand the money awarded; 
inder maintaining the bar, and that the arbitrators made no 
d, with a traverſe that they did chooſe an umpire; an iſſue 
upon. Vet. Intr. 236. 
bar, that the ſeveral arbitrators did not make any award, 
lid an umpire make an umpirage ; replication confeſſing 
t the ſeveral arbitrators did not make an award; but that the 
pie made an umpirage, and a breach affigned in non pay- 
kt of money; an iſſue that he did not make, &c. Vid. 190. 
t 14%. The like; and a demurrer thereto. 1 Saund. 62. 
| 135, 
elke plea and replication with a rejoinder, ſetting forth 
cation of the umpirage ; and an Fe thereupon. Ciilr 


After oyer of the condition, a bar that the arbitfator made [P 410] 
ward in writing; but that there was a debt within the ſub- 
75 whereof the arbitrator had notice, and made no award 
15 2 replication proteſting that the arbitrator had not no- 
nn Inch difpnte, &c. for plea, that the arbitrator ordered 
io be executed by each to the other of che parties. Wi. 


ab a 
7 


lemu 


riting 
ymPi 9 1 8 

* era releaſe; and the plaintiff refuſed to accept them; 
5 14 an, that at another time he demanded the money, and 


0 den the deſendant refuſed; to which the defendant de- 
Lev, Entr. 44 · 
Bar, 


de deſendl ent 5 chat he tendered to pay the money, 


re — 
_ 


he did require, &c. rejoinder and iſſue. Tho. 204. 


— 


References to Precedents 


Bar, that the arbitrators awarded that each of the part 
upon requeſt, ſhould ſeal and deliver to each other x legal 9 
leaſe, which the plaintiff had not required; replication d 


Bar, that the arbitrators did not make an award to be del. 
vered to the parties at S. A replication, that two of the ah. 
trators made their award, and proteſtando that the plaintiff hat 
performed every thing on his part, and that the defendant hat 
not performed any ade: for plea that he had not paid the 
money awarded; a demurrer thereto, and judgment for the 
plaintiff. 1 Saund. 164. 

Bar, that the arbitrators made an award for the payment of 
money, and for the delivery of general releaſes, which the de. 
fendant for his part had done; a replication, that he had not 
paid the money, and an ifſue tendered; but a rejoinder by way 
of eſtoppel ; a demurrer thereto. 1 Saund. 324. 

Bar, 7 #4 the arbitrators did make any award of ſeveral things 
to be done, and for the payment of money at ſeveral feaſts, 
which the defendant had paid ; replication, proteſtando that 
the defendant did not pay any money; for plea, that he had nt 
paid the money at ſuch feaſt; and an iſſue that he had paid, 
PI. Gen. 284. 

That the arbitrators made an indented award in writing, in 
the manner following, (viz.) ſetting forth the award, and plead- 
ing performance ſpecially ; replication, that the defendant did 
not ſurrender twelve acres of land, and a cloſe of paſture; and 
an iſſue thereon. Pl. Gen. 297. 

An award pleaded after the laſt continuance at the aſſes; 
replication, no award made; an iſſue thereupon. Bro. Red. 181. 

Where the defendant pleaded payment according to the award 
Bro. Met. 184. 

To a bond of arbitration for dilapidations ; the defendant 
pleads no award made; replication ſetting forth the award. Bro. 
Met. 225. | ; 

A bar of no award made; a replication conſeſſing it, bu 
ſhewing an award made by the umpire, and a breach aſſigned 
therein for non-payment of money; a demurrer and judgmen 
for the defendant. Re. Dec. 147. 

The defendant, after oyer of the bond which was made! 
the arbitrators, ſets forth the award at large; and that M.» 
the other party ſubmitting, was not damnified, &c. replicatior 
by a fine levied, and no notice given, whereby one N. . wh 
married M. S. coming with his ſervants to the park to cut v0! 
according to the award, were diſturbed by the ſervants of 2d 
conuſee; rejoinder that he was not diſturbed; and an iſſat 


thereon. Cl. Aff. 380. 
Th 


- In Actions of Debt. 


The like plea of non dampnificatus ; a replication, proteſ- 
indo, &c. for plea, that he did not deliver a writing of acquit- 
ance as the defendant had alledged ; and an iſſue thereupon. 
Cl. Af. 300. Cores 

Replication to a lea that there was no award made, ſetting 
ſonh the award for the payment of money, and alled ing non- 
payment of the money. Clift 139, 140, 142. The like with 
1 demurter thereto, 144. . 2 

A bar, that the arbitrators made an award in writing under 
their hands and ſeals, ready to be delivered to the parties, and 
zaded, (prout patet per ſcriptum prolat', &c. in curia; and 

rformance generally; replication, that the defendant did not 
diſcharge the plaintiff from the forfeiture of his recognizance, 
xccording to the award; rejoinder that he did diſcharge, &c. a 
demurrer, (for that he had not ſhewn how he diſcharged him). 
Hern 305. 

3 2 the arbitrator made an award that the defendant 


ſts, ſhould pay to the plaintiff on ſuch a day 408. which the defen- 

hat dant had paid, and that he ſhould pay the fine that ſhould be 

not aſſeſſed upon the plaintiff in the marches of Wales; which 

ad, fine is not yet afſelfed; replication, proteſtando that ſuch fine 
was aſſeſſed; for plea that he did not pay the ſaid 40s. 3 

„ in Brown. 147. | 

ead- A bar, — the arbitrators before ſuch a feaſt made an award 


that, &c. and that the defendant is ready to perform, &c. if the 
plaintiff, &c. replication, that the arbitrator made another 
ad; and a traverſe of the award alledged by the defendant. 
ies; Hen. 6. 28. | 
$1. Bar, that the arbitrators awarded that the plaintiff ſhould 
ard, vy to the defendant 20s. and that the plaintiff ſhould have of 
tim a quantity of fiſh, which he offered to the plaintiff, and 
1c ant WS he 1efuſed to accept them; replication, that the arbitrators did 
wir! the defendant to deliver to the plaintiff four 
0! fiſh, and to other things which he had not done; and a tra- 


1 ele that they made ſuch award as the defendant alledged. Ra. 
1oned U. 155. . 
yruch P 

5 Bars by Maſters, Servants and Apprentices. 

M. 5 To an action of debt upon a bond, with a condition to per- 


Im covenants in an indenture of apprenticeſhip, after oyer of 
be condition; the defendant plead, the indenture, and pro- 
rande that the apprentice did in no wiſe defraud the we = 
'r plea, that the maſter did not give notice to the defendant, 
br did the plaintiff requeſt the — to ſatisfy him; re- 
Nation, that he defrauded the plaintiff, his maſter, of 40s. 
money, whereupon the plaintiff (ſuch a day) gave the de- 

ant notice thereof, and requeſted the defendant to pay him; 
Vor. II. u rejoinder, 


—— ̃ , . —·˙ ——_—_—_—— 
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References to Precedents 


rejoinder, and iſſue. Tho. 183. The like replication wid 
Fs. ator thereto. Wi. Entr. 168. Plucation with 2 
The condition, &c. bar, by the ftatute of Eliz. that neithe; 


the apprentice's father oi mother had tenements of the yearly 
value of 408. of an eftate of inheritance, or of a ſreehold, 
whereby the bond was void. Ro. Entr. 193. Bro. Red. 224. 

To an action of debt upon an agreement in writing; bar 
that the plaintiff for the better inſtruction and experience of 
his apprentice, ſent him with a ſkilful ſurgeon to ſea at B. in 
India; a demurrer thereto. Wi. Entr. 270. 

Condition for an apprentice to render an account within fix 
months after requeſt ; bar, that the apprentice upon requeſt did 
render to the plaintiff an account, and duly difcharged himſelf 
from all 2 monies, &c. which came to his hands; repli- 
cation, that the apprentice did render an account, and omitted 
out of the account Gol. by him received of J. a demurrer there- 
to. Wi. Entr. 324. 

The plaintiff retained a ſervant for five years, and paid hin 
201. yearly for his ſalary, and to a bond with a . for 
the repayment upon the death or departure, without notice for 
a quarter of a year before diſcharge ; bar, that the plaintiff 
turned away his ſervant from his ſervice without a quarter of 
year's notice; replication, that on ſucha day the plaintiff gare 
notice. Bro. Red. 277. 1 Brownl. gi. 

That the defendant before ſuch a day diſcharged the plaintif 
from his ſervice, whereupon the plaintiff departed his ſervice, 
replication, that the defendant did not 2 Pl. Gen. 
315. The like with a traverſe. Hern 272. 

The defendant pleads that the apprentice did not purloin a 
imbezil any goods, except ſuch particular goods for which the 
plaintiff offered to pay; replication, proteſtando that he en 
beziled 51. befides other things confeſſed ; rejoinder maintain 
ing the plea, and iſſue thereon. Bro. Met. 231. 

The defendant pleads that the teſtator, after making l 
writing, died, and that the apprentice had not any time aft 
making the writing abſented himſelf, and that he did imbell 


rejoinder, and iſſue. CI. Aſſ. 353. 


To a bond, with a condition for faithful ſervice, by an # 
rentice in London ; bar, ſetting forth the cuſtom that 1 
indentures of apprenticeſhip were not enrolled, and theretor 
void. Replication denying the cuſtom. Co. Entr. 144- 


To Bonds to Sheriffs and other Officers. 
Bar, that the defendant's bail had not ſufficient, not 


eommorant within the county, whereby the bond was void! 
the ſtat. 25 Hen. 6. a demurter thereto. Tho. 212. 


Where the delendant demurred to a declaration Gor 
£ ati-o0t 


for 


In AQjons of Debt. 


\41l-bonds after oyer, 2 Saund. 289. The like, for that the 
1efendant is ſued ſeparate. 1 Saund. 290. 

To a bond with a condition for an appearance; a bar, that 
the bond was executed at ſuch a day after the return of the 
writ; and a traverſe, that the bond was delivered before ſuch. 
2 Cay. Tho. 219. 

The like bar without a traverſe ; replication, that J. was 
arreſted by virtue of a latitat retuinable die martis prox” poſt, 


lunz prox* poſt tres trin*; a ſurrejoinder, and iſſue without a 
traverſe in the precedent, which ought to have been. Vid. 200. 
The like with a traverſe, and a demurrer thereto. 1 Saund. 15. 
To a bond with a condition for the payment of 4ol. a bar by 
the ſtat. 23 Hen. 6. that the defendant was arreſted upon a capias 


it 
id 
elf 


li- 


ted WY iſſving out of chancery; and the plaintiff being under-ſheriff, 

re- wok this bond for the defendant's enlargement; a demurrer 
thereto. Wi. Entr. 333. The like bar upon an attachment, 

hin WAY and a demurrer thereto. 2 Ven. 235. 

for Bar, by comperuit ad diem in the king's bench; replication 

: for WAR by nul tiel record of ſuch appearance. Bro. Red. 203. Pl. 

auß Gen. 366, 367. Han. 115. Ro. Entr. 203. 1 Inſt. Cl. 213, 


ol a 
gue 


337. 3 Brownt. 137. 

To a bond made to the marſhal of the marſhalſea, &c. to be 
a true priſoner; a bar by the ſtat. 23 H. 6. that one P. was in 
execution in the plaintiff's cuſtody, at the ſuit of R. and the 
G{endant, for eaſe and favour to be ſhewn to P. became bound, 
Kc. replication, that the defendant gave the bond to the plain- 
tf tor his better ſecurity, leſt the fad P. ſhould eſea pe; and 
a traverſe that the bond was given for eaſe and favour; a de- 
murrer. 1 Saund. 157. 

The like plea, and a replication, that the bond was given 
fir a juſt and true debt; and a traverſe that the bond was taken 
colore officii; iſſue upon the traverſe. Ro. Entr. 209. Aſh 235. 

To a bond yiven to the warden of the tleet; a bar, by the 
Bat. 23 H 6. that bond taken colore officii is void; replication, 
at by a proviſo in the ſame ſtatute, that the warden of the 
ſect ſhould not be dampnificd in his office; demurter thereto. 
V1. Entr. 192. 


Toa bond given to an under-ſheriff for the payment of mo- 


intif 
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Gen, 
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here); the like bar, replication, that a writ ot extent upon a 
. atue-ſtaple iſſued out of the court of chancery, directed to 

t [heriff of L. and the plaintiff being under-ſheriff, it was 
8. del (before the writ of liberate) between the plaintiff and 


eendant, that the defendant ſhould pay the plaintiff 32l. for 
xcuting the ſaid writ; and for the payment thereof, the de- 
aden gave the bond; and further replies the ftat. 29 Elis. 
execution fees; a ſpecial demurer thereto. Wi. Entr. 334. 


ox. 61, 
Uu 2 The 


xc. rejoinder, that * J. was arreſted by a latitat returnable die [P 411] 
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the record. Mo. Intr. 186. Pl. Gen. 368. 


| References to Precedents 
The like in the common pleas, and a day given to bring ig 


To a condition to appear in the king's bench ſuch a day, &. 
a bar, that the bond was void by the ſtat. 23 Hen. 6. a * 
rer thereto, and judgment for the defendant. Bro. Red. 222. 


To a Condition to do ſeveral Things. 


To debt upon a bond, with a condition for the payment oſ 
money, and the delivery of ſalt; bar, that the defendant paid 
the money, and delivered the ſalt at the feaſt ſpecified in the de- 
claration; replication proteſtando that he JIES deliver ; for 
plea that he did not pay; iſſue that he did pay. Bro. Red. 173, 
1 Brownl. 82. 

The like condition; a bar, that the defendant did deliver the 
oats and barley, and paid the money according to the effect of 
the condition ; replication, proteſtando that he did not, and an 
iſſue upon the not- delivery. Bro. Red. 102. 


To a bond with a condition to render an account of goods, a 
&c. which ſhould come to his hands; the defendant pleads that 
no goods, &c. came to his hands; replication, that a ſilver cup : 
came to his hands; a demurrer thereto. 1 Saund. 101. 0 

To an action upon a bond with a condition to collect money h 
in ſeveral counties upon a brief; the defendant pleads that he & 
placed the briefs in x 6 ſeveral counties, took the monies, and | 
gave the plaintiff an account; replication proteſtando that the 1. 
defendant did not endeavour to place the briefs, pO e 10 
that he did not come to a juſt account; and an iſſue chercon. pi 
Bro. Met. 232. Re. Dec. 240. ir 

To an action upon a bond for payment of ſuch legacies at 4 
ſuch a time, and in ſuch ſort as J. 9. ſhould direct by his will; 
the defendant proteſtando that J. S. made no will; pro placito, ry 
that he gave no legacies to the plaintiff and his wiſe, replication, 
that J. S. made 0 will, and gave ſuch legacies ; rejoinde, 10 
and iſſue. Re. Dec. 237. | 7 

To a condition to pay rent, and to repair; bar, that he was 8 
not reaſonably required to pay the rent, and that he did well 1 
repair, and ſo left the premiſſes; replication proteſtando that f 
he was duly . oy to pay the rent, and reſuſed to pa); e. of; 
joinder, and iſſue. Cl. Aff. 403. * 

Bar to an action of debt, that the defendant did truly perform x 1 
the office mentioned in the condition z replication, that he 

[P* 411] not render an *account according to his covenant. Clitt 146. * 

| Bar, that the plaintiff did not give the defendant falt- hug 5 
to make the gun- powder, that the defendant offered to delneg * 
the hay to the plaintiff every year, which he refuſed to ccefe 1 
and that the plaintiff had not put the defendant's horſe to fer wil 
ture; replication, that be did not tender the hay. Co. Ent. 9 f 


In Actions of Debt. 


That the plaintiff received 8s. yearly for the farm of lands, 
and that the defendant, at the end of the term, was ready to 
have enfeoffed the plaintiff of the lands, and the plaintiff did 
not come there; replication proteſtando that he did not receive 
che gs. yearly 3 pro placito, that he did not receive it the laſt 
year. Ra. Entr. 182. 


Bars to Actions of Debt upon Bonds, with Con- 
ditions relating to Lands. 


To a condition to levy a fine of lands before the end of 
Eaſter-term; a bar, that the plaintiff, before the end of the 
term, did not proſecute any * writ of covenant for levy- 
ing a fine; replication, that before the end of Eafter-term the 
detendant enfeoffed A. of the lands ſpecified in the condition, 
and that he had no right, whereupon he could have levied a 
fine; a ſpecial demurrer. W1. — 331. 

To a condition to perform covenants, &c. Bar, by perform- 
ance of all the covenants generally; replication, that T. was 
ſeiled of the meſſuage, until he was diſſeiſed, and demiſed to 
the defendant, who aſſigned the term to the plaintiff, upon 
Pp whom I. entered, and drove him out, and T. was ſeiſed in his 
by former eſtate, whereby the term became void; demuri er thereto, 
* and judgment for the x 1 Saund. 51. 

The like bar, proteſtando, &c. That the defendant did not 
pay the rent due at the feaſt; rejoinder that the plaintiff came 
to live upon part of the premiſes, and that the rent was not 
payable ; ſurrejoinder, proteſtando, &c. Pro placito maintain- 
nz the replication, and a traverſe that he came to hve upon part 
of the premiſſes ; iſſue upon the traverſe. Mo. Intr. 181. 

That the ee were diſcharged from all incumbrances ; 
and a traverſe that he demiſed for nincty- nine years; iſſue upon 
the traverſe. Pl. Gen. 2433. | 

That the defendant requeſted the plaintiff to execute a re- 
leaſe; which the — retuſed ; ſurrejoinder denying the 
9 * Pl. Gen. 267. 

ar to a bond that an eſtranger had not any title to make a 
releaſe, 1 Saund. 213. x 

To a bond with a condition for the payment of the profits 

of the lands, &c. a bar, that the profits of the tenements within 
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"Gord the time were worth 10l. and no more, which he offered to pay 
hed tothe plaintiff; replication proteſtando, &c. for plea, that the 
146. profits of the tenements were worth zol. and a traverſe that 
l peut they were worth wl. only. 1 Brown 161. 
delivet Bu, chat the plaintiff or his conuſee did not deviſe any re- 
accept le; replication e pee that he deviſed a releaſe; pro 
10 pal Placito, that the plaintiff's counſel deviſed an afturance in 
willing. which the defendant was obliged to execute, and re- 


Bt. 157 | 
| a Cemurrer to the replication. Tho. 189. 
To 


r“ 412] 


References to Precedents 


To a condition to make a ſufficient eſtate in all the lande o 
the defendant; a bar, that he enfeoffed che plaintiff of all bis 
freehold lands, and ſurrendered all his copyhold lands in W 
beſore ſuch a feaſt ; replication, that the defendant was feiſed 
of nine acres iu W. beſides thoſe ſpecified in the bar, whereof 
he had not enfeoffed the plaintiff; rejoinder that he was not 
ſeiſed, &c. Ro. Entr. 184. 

To a condition to aſſure lands and deliver up writings; a 
bar, that he had not reaſonable warning to deliver the writings 
and that the plaintiff's counſel did not deviſe any aſſurance; | 
replication proteſtando, &c. for plea, that the plaintiff gave | 
the defendant reaſonable warning to dcliver the writings. Ro, | 
Entr. 197. Co. Entr. 65. | 

To an action of debt upon a bond, with a condition for 

uiet enjoyment; a bar, that before the expiration of the term 
the earl of E. entered upon the poſſeſſion of R. and drove him 
out; replication, that the defendant and his aſſigus quietly en- 
Joyed the premiſſes during the term; and —_ that the car] 


of E. drove out R. an iſſue upon the traverle. 2 Brown 91. t 
That the plaintiff quietly enjoyed the wood and under wood, , 
without the interruption of the detendant, and of ene R. : 1 
Brown 102. | n 
To an action of debt upon a bond, &c. a bar, that A. did 2 
not lay any claim of dower to the tenements ; replication, that |: 
A. married J. who claiming a title, required the plaintiff to 
aſſign the third part of the tenements for the dower of A. *re- a 
joinder, proteſtando that J. did not require; for plea that J. re 
did not lawfully claim the third part of the tenements for A. his 1 
wite for her dower ; and an iſſue. Tho. 197. | 2 


To an action of debt upon a hond againſt the leſſor; a bar 
by conditions performed pleaded ſpecially, that the plaimiff 1 


quietly enjoyed the ſaid tenements, and that the plaintiff did at 
not give the defendant notice that the houſe was out ot repair; n 
replication proteſtando, &c. for py. that the plaintiff (ſuch a 7 
day) gave the defendant notice that the houſe was in decay in 
the roof, timber, &c. and that the defendant did not repair; a 
rejoinder denying the notice. Ro. Entr. 179. th 
To an action of debt upon a bond with a condition or th 
form covenants in an indenture ; bar, by performance ef al: 
covenants generally ; replication, that the defendant had not b; 


paid the rent; rejoinder and iſſue upon the payment. 2 Brown 


Tho. 185. Vide 186, 
The like bar and replication, with a demurrer thereto. Ro. y! 
Entr. 178. Wi. Entr. 287. ; = li 
The like bar, and the like replication in an action, aga'n!! k 
an executor; a rejoinder, that the teſtator paid in his life-ume, 0 


&c. Ro. Entr. 199. The 


In Actions of Debt. 


The like bar, a replication proteſtando, &c. for plea, chat 
the lands were ſold by the indenture charged with a title of 
. dower to the defendant's wife; rejoinder that they were not 
charged. Ro. Entr. 183. 

The like bar; a replication that he had not paid the rent due 
at ſuch a feaſt; rejoinder, that before the feaſt the plaintiff 
entered into part of the demiſed piemiſſes, and drove out the 
defendant; a ſurrejoinder denying the expnlfion. Wi. Entr. 289. 

To an action of debt upon a bond againſt the leſſor brought 
by the adminiſtrator of the leſſee; bar, that the leſſee ſurren- 
dered the term to the defendant, who until the ſurrender 
obſerved all the covenants ; replication, that the leſſee died in- 
teſtate poſſeſſed of the tenements, and adminiſtration was granted 
to the plaintiff, who entered, and pranted to E. who was pol- 
ſeſſed until the defendant expelled him; and traverſe the ſur- 
render, and an iſſue thereupon. Tho, 178. Ra. Entr. 182. 

To an action of debt upon two bonds, with a condition of 
the firſt bond, to make a 1 of a tenement or cottage at 
the next court, and of the ſecond bond for the payment of mo- 
ney, if a ſurrender ſhould not be made; bar to the firſt, that 
the defendant at the next court, according to the cuſtom of the 
manor, ſurrendered into the hands of the lord the tenements 
lid aforeſaid, to the uſe of the plaintiff; a demurrer thereto, Wi. 
hat Eatr. 241, Ra. Entr. 183. 

To an action of debt upon a bond to perform covenants in 
aticles; a bar by performance of all covenants generally; a 
replication that he did not ſurrender the poſſeſſion of the pre- 
maſſes at the end of the term; and an iſſue thereon, Wi. Entr. 
294 The like replication, Bro. Red. 257. 

To an action of debt for the payment of money at two days, 
upon a ſale of lands in writing; a bar, that he ou che money 


did a the firſt day, and as to the reſidue, that the plaingiff did not 
air; nominate any perſon or perſons to whom the defendant ſhould 
UE give ſecurity for the payment thereof. Wi. Entr: 255. 
y in To a condition to make a new leaſe at the end of the term; 
Yair; a bar, that at the end of the term the plaintiff did not tender 10 
tie defendant an indenture to be ſealed by him; a demuner 
| ＋ thereto, with a note. Wi. Entr. 309. 
A all To a condition to pay money, if the corn upon the farm did 
not by law 2 to the plaintiſſ; a bar, that the corn did not be- 
on ag to the plaintiff, nor could he reap the ſame by the laws of 
Lugland; replication, that the plaintiff was ſeiſed of the farm 
Ro. whereupon the corn grew ; wherefore by law it did belong to 
* im; 7 that before the plaintiff was ſeiſed one N. was 
gain! kiſed of the ſame, which he demiſed to R. for twenty-one 
imc, Jars, aud covenanted that R. ſhould have all che corn growing 
= en the premiſſes at the end of the term, that R. made F. his 


We” who ſold the corn to the defendant; a demurrer thereic. 
. atr, 300. 
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Reſerences to Precedents 


To an action of debt upon a bond with a condition to de.. 
form covenants in an indenture; bar, by performance windy 


a replication, that the lands were not of ſuch a year| 
Co. Kate. 635. TY 
To a condition to pay rent quarterly for the demiſed pre- 1 
mifſes, with a proviſo that it ſhould ceaſe upon an expulſion; 1 
a bar, chat the lands deſcended to a daughter within age, is WAY , 
ward of the king, who granted the cuſtody to the leſſor, tha 5 
the heireſs ſued tor livery, and married, who entered, &c. and 
that the defendant paid the rent till the expulſion replication 
denying the expulſion. 3 Brownl. 153. 
A bar, that there were no ſuch lands in the county where 
the defendant had the reverſion; a replication, that B. wa F 
ſeiſed of cuſtomary lands for life, and the reverſion belonging reec 
to the defendant; a demurrer thereto. Co. Entr. 137. of 


Bar, that the defendant did not obſtruct the plaintiff from 
taking poſſeſſion, and that the plaintiff might have quiet) 
enjoyed the tenements till ſuch a ry on which day the plain- 
tiff herſelf demiſed for years by an indenture ; replication, 
that the plaintiff entered into the lands, and would have occu- 
pied the ſame, but that the defendant remained in poſſeſſion 
of the meſſuage; and traverſe the demiſe. Co. Entr. 65. 

Bar, that the demiſe was upon a condition of re-entry for 
rent in arrear, and that the heir entered after the feaſt for rent 
In arrear; a replication, that he entered before che feaſt, Ra, 
Entr. 183. | | 

Bar, that the plaintiff quietly enjoyed the lands demiſed for 
years, till the defendant ſurrendered to the heir; replication 
denying the ſurrender. Ra. Entr. 112. 

To a condition for-quiet enjoyment, to make an aſſurance 
and to deliver up writings; a bar, that the defendant and others 
made all aſſurances deviſed by the plaintiff, and that the deten- 
dant delivered all the writings ; replication proteſtando, &. 
for plea, that one N. an attorney deviſed a releaſe, which wa 
tendered to the defendant to be ſealed ; that he refuſed; rt 
Joinder denying the refuſal. 3 Brownl. 156. 8 

A bar, that the tenements were not charged with prior it 
cumbrances. 2 Co. 1. 

Bar, that the plaintiff was not dampnified by reaſon of ay 
former grants, &c. Co. Entr. 65. "FT 

Bar, that the plaintiff quictly enjoyed the lands enfeolfes 
indemnified from all former titles, and that the plaintiff re- 
quired the defendant, and his fon, to ſeal a releaſe, which the 
defendant ſealed ; but his ſon being illiterate, requeſted to have 
the writing of the plaintiff, that he might ſhew it to ſome p& 
fon of fil. whether it was according to the condition; that 
the plaintiff refuſed it; whereby the ſon did not ſeal the wit 
ing, and that the plaintiff did not require any further aſſurac! 
a demurrer thereto, Co, Entr. 1. By 


In Actions of Debt. 


Bar, that the defendant was ready to make an aſſurance to 
the plaintiff on his cofts, and that he delivered to the plaintiff 
all writings, &c. Replication proteſtando that he did not deli- 
der the writings; for plea, that the plaintiff required the defen- 
dant to go before a Juſtice of the common pleas, to acknow- 
ledge a fine, and tendered him 6s. 8d. for his coſts; rejoinder 
denying the tender, &c. Ra. Entr. 182. 


To Counter-Bonds. 


A plea of non dampnificatus; a replication, that the obligee 
recovered judgment againſt the plaintiff upon a bond in the ſhe- 
nis of London's court, et fic dampnificatus; rejoinder by nul 
nel record; ſurrejoinder, that there is ſuch a record, and a writ 
awarded to certify the record. 1 Brown 194. 

The like bar; replication by a judgment recovered againſt 
he plaintiff as obligor in the king's bench; rejoinder, that the 
judgment was obtained by fraud. Tho. 145. ' 


d:mages againſt the defendant; and the plaintiff” being his 
bail, * ſued out a ſcire facias againſt the plaintiff, —. ob- 
zived judgment thereon, et fic dampnificatus. Tho. 171. 

A plea of non dampnificatus ; a replication, that the monies 
ing unpaid the obligee ſued the plaintiff in the ſtannary court, 
\ for nd the plaintiff was taken and detained till he found bail 
tion hereupon the plaintiff to avoid the coſts and vexation, &c. 


nid the monies. Wi. Entr. 236. Aſh :47. 
ance, To a condition to ſave the plaintiff harmleſs from a bond 
thers ven to the Queen for the true execution officii Feodarii ; the 
eten- ſendant pleads the firſt bond given to the Queen, and perfor- 
„ & ance of every thing contained in the condition on his part to 


| was performed, et ſic non dampnificatus; a demurrer. Wi. 
389 uit. 327. 
That the defendant paid the monies at the day, and ſo ſaved 
or in. t plaintiff harmleſs; replication denying che payment. Tho. 
1 Fl. Gen, 340. Bro. Red. 193, 194. Bro. Red. 257. 
of any 10 a condition that J. thould perform articles made between 
mand one H. and that the defendant ſhould fave the plaintiff 
ſeoffes micſs trom the articles; a plea, that the articles were wade 
ff re- the payment of money by J. to H. which J. paid, et fic non 
ich the apo ficatus; a demurrer thereto. Wi. Entr. 187. 
10 have (02 conclition to ſave the plaiut'f harmleſs from all charges 
ne pei⸗ Kh lbould happen u pon releaſing the defendant out of priſon, 
u; that being in execution at the plaintift's fir) from all perſons 
he writ (kould trouble him about the relcaſe ; a plea, that the 
arance; plaintiff 


Bat 


Replication, that N. recovered 271. in the common pleas for 
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In Actions of Debt. 


out for the plaintiff's diſcharge, paid the whole debt 
2 of ſuit, — delivered the plaintif the bond to be 
cancelled; and a traverſe that the plaintiff laid out 3os. an iſſue 
[ndered thereon; but the defendant let judgment go by nil di- 
cit, Bro. Red. 188. 1 Brownl. 10). i | 
The like plea; a replication that the monies to have been 
id at ſuch a day were unpaid, whereupon the plaintiff, for 
is diſcharge from the bond, was compelled to pay the money; 
a rejoinder by proteſtation, &c. for plea, that the obligee be- 
fore the day gave the defendant a general releaſe ; a ſpecial de- 
murrer that it was a eee from the plea. Bro. Red. 228. 
The like plea; a replication that the defendant, as collector 
of rents, hats to the governors and company of the new 
river, received 1300l. which he had not paid to the treaſurer of 
de company, whereby the plaintiff was threatened to be arreſt- 
ed, and for his redemption, &c. he was obliged to agree to pay 
ol. a demurrer thereto :+ The plaintiff amended his replicati- 
on, and omitted for his redemption, and by — the ſaid 
ſam 239481. a rejoinder that it was true that the defendant 


received 2159]. which he paid to the treaſurer; and traverſe the 
receipt of 239481. Bro. Red. 204. 

By non dampnificatus; a replication that the monies were 
unpaid, and to avoid a ſuit and trouble, the plaintiff paid the 
ey to the obligee, Et fic dampnificatus ; a rejoinder deny- 
Joo the 22 and an iſſue thereon. Mo. Intr. 192. Aſh 247. 

] 


The like plea to a ſpecial condition ; a replication proteſting 
kat the defendant did not ſave the plaintiff harmleſs; for plea, 
bat the plaintiff had laid out and paid for the proper uſe of G. 
he defendant's fon, 1001. which the defendant had not repaid 
lim; and an iſſue upon the payment. Mo. Intr. 193. 

Thelike plea; and a replication that the money was unpaid, 
za the obligee ſued the plaintiff upon the bond to an exigi 
Nins, which the plaintiff ſaperſeded. Mo. Intr. 195. 

by an adminiſtrator that the inteſtate when alive paid che mo- 

u (uch day) according to the condition, and fo ſaved the 

untiff harmleſs; a replication denying, and a re,cinder al- 

g the payment, Fon! wr iſſue thereon. Bio. Red. 194. 

bar, by conditions performed, et fic non dampniticatus ; a 

ucation by non-performance ot the condition of one of the 

te bonds ſpecified in the bar. Re. Dec. 234. 

Conditions performed, et ſic non dampnificatus. Cl. Aff. 282, 

condition to ſave the inhabitants, &c. indempnified from 

ts; 2 plea by conditions performed; a replication ſhewing a 
aynification by a ſuit in the court chriſtian; the deten- 
i cemurs, Cl. Aﬀ. 408. | 
MI dampnificatus to a counter-bond; replication by non- 
nent at the day. 1 Inſtr. Cl. 218, 338. Han. 118. Tho. 426. 
| A plea 


References to Precedents 


A plea that no requeſt or notice in writing was 

the plaintiff harmleſs. Cl. 147. 5 et 

o a replevin-bond; a plea, that the defendant ſued out: 
plaint not yet adjudged, and that the plaintiff is not yet damp- 
nified. Clift 191. 

A plea of non dampnificatus; a replication that the monies; 
were unpaid, and the obligee made an executor, who arrefied 
the plaintiff upon a latitat, and detained him till he paid the 
money with the coſts; a demurrer thereto. 3 Brownl. 174, 

A plea that the defendant paid the money at the day, and 
ſo ſaved the plaintiff harmleſs; a replication proteſting that he 
did not fave him harmleſs; for plea, that he did not pay the 
money at the day. 3 Brownl. 118, 119. 

That a creditor obtained a judgment againſt the plaintiff in 
the king's bench, and the defendant, upon * plaintie requeſt 
paid the money in diſcharge of the judgment. Co. Entr. 149, 
| Toa condition to diſcharge lands from a claim of rent; a 
plea of non dampnificatus; a replication that one H. being 
ſeiſed, demiſed to A. B. and C. for lives, rendering rent, the 
reverſion deſcending to coheirs, who by their bailiff diſtrained 


the plaintiff's cattle for rent in arrear; and the plaintiff to 
avoid a ſuit, entered into a bond to pay all the rent due before 95 
ſuch a feaſt, and gave notice to the defendant, and requeſted ; 
Payment, whi.h he had not done; whereupon the plaintiff pai 
the rent. Hern zog. G 
Non dampnificatus to an action of debt upon a Sheriff's 
bond to proſecute a replevin with effect. Lill. Entr. 124. | 7 
Non * to a counter- ſecurity by bond as ba 1 
Lill. Entr. 494. iy 
By Conditions performed relating to Ecclefiaſtic; 4 N 
Matters. Ti 
Many 
To a bond made to the biſhop and commiſſary, with a co facto 
dition to nurſe and educate an infant during his minority, at 101 
render an account upon demand; a plea that the bond was u the or 
lawfully taken, and void in law, a demurrer thereto. Diu 
Red. 220. boi 
To an action brought upon a letter of attorney, made in To 
vocable to receive all monies due for tithes ; the defendant pic e 
that he did not revoke; and an ifſue thereon. Bro. Met. ! by, 1 
To a bond given to a biſhop to obey the commands cl L Gay 
church; the defendant after oyer pleads that he was excom® the de 
nicated by the biſhop's vicar, and that before the 2 of 1 
bond, he ſued out a writ de cautione admittenda, dit ed a To 
delivered to the biſhop, and gave the bond aforeſaid he ; ling 
4 
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tone, and that he then ought to have had abſolution, and that 
fom thence he was always ready to obey the commands, &c. 
hut the biſhop refuſed to abſolve him, whereby he became inca- 

ble to obey, &c. a I that the biſhop was always 
ready to have given abſolution, but was never requeſted; and 
in ifſue thereupon. Clift 194. | 

The defendant to a bond pleaded performance of the duty of 
z preacher ; a re lication that he did not read prayers appointed 
upon the feaſt of St. Michael. Clift 189. 

That the defendant preſented the plaintiff to a church of which 
de was not capable, for that he was a biſhop, and had not a 
licence to take a benefice. Ra. Entr. 182. | 

A plea that the archbiſhop diſpenſed with the defendant's ex- 
kibiting an inventory, that the ordinary did not appoint the de- 
fendant to pay any debts of the teſtator, and that he *fulfilled 
the will; a demurrer thereto. Co. Entr. 129. 

That the Judge of the prerogative court did not appoint the 
defendant to make any releaſe ; a demurrer thereto. Co. Entr. 
130. | 

To-a condition to 3 the ſeutence in the eccleſiaſtical 
court concerning a will; a plea that the defendant appealed 
fcm'the ſentence. Hern 317. 


eſore 
eſted 
pa 


rift's 


Conditions performed relating to Temporal 
Matters. 


To a bond given to the ſheriff in an action againſt the bailiff 
«> an hundred after oyer, conditions performed pleaded ſpeci- 
ly; a replication, and a breach aſſigned in non-payment of 
a poſt fine collected by the defendant; a rejoinder alledging 
pyment, and an iſſue thereon. 2 Brown 92. Tho. 195. 

To an action brought upon a bond by the governor and com- 
pity of merchants trading to the Eaſt-Indies againſt their 
or, with a condition to render a true and perfect account, 
a to deliver and pay the goods and money of the company to 
ae governor; a bar, that he rendered a true and perfect account, 
ud that he delivered and paid all the goods, money, &c. be- 
knging to the company, to the governor, &c. Bro. Red. 227. 

To a bond, with a condition, that one of the defendants 
wuld not marry during the life of E. without his conſent ; a 
ww, that E. ſuch a day died, and that the defendant before ſuch 
. did not marry; a replication that the defendant before 

death of E. was married; and a traverſe chat E. died ſuch 
La; a demurrer thereto. Tho. 194. 

a 2 bond with a condition for curing a diſeaſe; a plea pro- 

"3, Ke. for plea, that he entirely cured E. but that by ill 
lazement in diet he was relapſed. Ro. Entr. 230. 


bu 


{tics 


The 


2 — F ES _ 


References to Precedents 


The defendant pleads that he was ready to ha 
plaintiff of the gout, but that the plaincif' ike won " 


uffer the defendant to come near him, but abuſed the defen. 
daut; a replication that the plaintiff ſent, and the defendant 
refuſed to come; and a traverſe of the wife's hindering hi 

and iſſue upon the traverſe. Bro. Met. 246. 8 

To a bond that che defendant ſhould quietly permit T. and 
his aſſignee, to carry wood, coals, &c. without the defendant's 
interruption, or of any other for him; replication that the de. 
fendant did not permit T. to carry all the wood, &c. Ro. Ent, 
235. 

To an action of debt upon two bonds; the firſt wich a con- 
dition for the delivery of a legal ſurrender of a tenement by the 
defendant, or one T. to the plaintiff at the next court; and to 
the ſecond bond for the payment of money, if a ſutender 
ſhould not be made; a plea to the firſt, that T. at the next 
court, according to the cuſtom of the manor, ſurrendered the 
tenement into the hands of the lord, to the uſe of the plaintiff; 
the like plea to the ſecond bond ; a demurrer to the plea, Wi, 
Entr. 241. 

To a condition to make a ſurrender, and that the defendant 
ſhould enjoy; a plea that he did ſurrender, and that the plan- 
tiff enjoyed; a replication that one J. entered, and ejected the 
plaintiff; a demurrer thereto. 1 Saund. 145. 

Conditions performed by a bailiff of an hundred; a repli 
cation that the defendant permitted goods and chattels {cl 
and taken (by virtue of a warrant upon a fi. fa. directed to hin 
tc be reſcued out of his poſſeſſion, whereby «he plaintif 
ſheriff became liable to pay the money; and ſo the defendu 
had not well executed his warrant. Bro. Red. 256. 

To a condition to find and provide for the plaintiff's wie an 
children; a plea that the defendant did not provide ſuffice 
meat, drink, &c. Mo. Intr. 200. The like for a daughter, wi 
a replication, rejoinder, and iſſue. Cl- Aft. 345. 

To a condition to pay for the hire of cattle, and to deli 
the increaſe thereof; a plea that he paid the money, avi deliver 
the increaſe; a replication denying the delivery of the 1ncrea 
Pl. Gen. 282. ; ; | 

To a condition to pay for coal- wood, to be delivered; 2 
that he did not receive any from the plaintiff, nor from any 0 
perſon appointed by him; a replication, and iſſue. Ci. All pF 

To a condition that the defendant ſhould expel W. K. NY 
a meſſuage; a plea that he did expel him; a replication ce 
ing it, and an iſſue thereon. Id. 352. 

To a condition with covenants concerning woods; 4] 
that che plaintiff agreed by a wiiting that he ſhovl4d ar 

thority to one J. B. to demiſe, &c. and that he did io, 4b | 
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id the plaintiff 100l. thereupon, and that no further 
14 — be — made; a 8 proteſting that he did 
not give any ſuch authority, 2 &c. for plea, that J. B. had 
pot paid the faid 100l. and iſſue thereon. Cl. Aff. 360. 
To a condition to deliver up certain articles of agreement; 

a pleathat he did deliver them up, and an iſſue thereon. Id. 263. 
To a condition to perform marriage-articles, the defendant 
leis forth the articles that he ſhould ſettle ſuch and ſuch lands 
pon the plaintiff, and to ſurrender copyhold lands which he 
dad done; a demurrer, and judgment for the plaintiff. Idem 371. 
Conditions performed, and that the teſtator ſurrendered the 
remiſſes before the action brought. Lill. Entr. 10g. 

Conditions performed generally; a replication that the de- 
endant received 4ol. of his maſter's money, which he converted 
o his own uſe; a rejoinder denying that the apprentice waſted, 
kc. and an iſſue thereon. Lill. Entr. 114. : 
Conditions performed pleaded to articles; a replication with 
breach aſſigned in the non-payment of 341. a general demur- 
Lill. Entr. 115. 

Conditions performed ſpecially to an action of debt upon a 
ond, conditioned for the payment of an annuity; a replica- 
on quod non performavit; a 3 of a tender. Idem 115. 

Conditions performed ſpecially to a bond to reſign a bene- 
ce; a replication proteſting the defendant had not performed; 
r piea, that the defendant had refigned the benefice; a re- 
binder denying that he reſigned the benefice, and an iſſue 
econ. Lill. Entr. 118. 

Ce 


The Statute of Uſury pleaded. 


A plea that the bond was made for the ſecurity of payment 
zool. and a recognizane acknowledged for the payment of 
«lor wares bought of the then value of 2001. and no more; 
eplication that the bond was made upon a good conlidera- 
. 1 Brown 187. 


The like plea, and a replication that the bond was made for 


jlt debt; and a traverſe of the uluty. 1 Brown 180. 


The like plea within the ſtatute of 12 Car. 2. without reciting 
ſtatute of uſury. Bro. Va. Me. 254. 


4 uh to a bond that the plaintiff reſerved to be paid to him 


n. 79. 
* the plaintiff had the feeding of certain ſheep, for the 
ol. a replication denying the depaſturing, &c. Cl. 


The 


iz. 


— % - 
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[P* 415] day of payment from the twentieth day of October ul th 


References to Precedents 


The like plea by collateral uſury; a replication and iffye 
Idem 320.. The like plea; a replication, rejoinder and iff, 
Idem 424, 428. Tho. 437. 


A plea to a bill penal by the ſtatute, and 51. paid in hand: ; th 
replication that it was by a juſt debt, and a traverſe by the cr. th 
rupt N a demurrer thereto. Clift 283, 185. . 

A plea that the bond was void, being againſt the form of the . 
late ſtatute of uſury; a replication that the bond was made fir £ 
the payment of 5ol. and zl. for intereſt, at the end of a yex, *t 
and not before; a rejoinder maintaining the bar, and a traverſs * 
that the money was payable at the end of the year. Tho. 159, = 

A plea to a bond that the defendant was indebted to the Plain- , | 
tiff in 51. and that for the ſame he ſhould deliver to the plain- 4 
tiff ten quarters of barley at ſuch a feaſt, and for the ſecurity of 1. 
the delivery of the fame, he became bound in the 20l. that the - 
barley was worth 10l. that for thus deferring the day, the plzin- " 
tiff reſerved to himſelf 5l. a replication, that for the ſaid zl be 
lent, and for the ſaid 51. to be paid upon the delivery of the rag 
barley, the defendant became bound, &c. 2 Brown 85; "iſ 

That the plaintiff lent the defendant 201. and for deferring by 
and giving a day of payment thereof for a year, the bond ue 
made for 241. which 1s contrary to the ſtatute ; a replication 44 
that the bond was made for a good conſideration ; and a un- . 
verſe of the uſury; a rejoinder and iſſue upon the traverſe. N 0 
Entr. 247. | het 

That the plaintiff lent the defendant 3ol. for ſeven years, . . 
the defendant for giving a day of payment, granted to ths 1 
plaintiff an annual rent of zl. till the defendant thould repay 


the plaintiff; a replication that the defendant ſhould repay the 
Plaintiff; a replication that the defendant for zol. bon fidk 
paid, granted the ſaid annual rent; and a traverle of the cur 
rupt agreement in the plea, and an iſſue thereon. Ro. Ent 
229. 5 
That the plaintiff lent the defendant 100f. and for giving 


twentieth day of January next, the plaintiff kept back to h 
ſelf 61. a replication that the defendant was indebted to f 

laintiff in a real debt of 100l: for payment whereof the de 
e with others became bound, and a traverſe of dhe utu 
Ro. Entr. 229. 

That plaintiff lent the defendant twenty pounds, and i 
deferring and giving a day of payment thereof, for the tim 
the defendant made three ſeveral bonds with penalues for te 
ſeveral ſums of 10l. at ſeveral days, whereof the bond 114 
was one; a replication that the bond was made for a tru ca 


and a traverſe of the uſury. Vid. 205. Wi. Euu. 23+ 
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The like bar; a replication that the plaintiff agreed to lend 
ihe defendant gl. according to the rate of 51. per cent. and that 


this is a good replication. | | 

By an executor againſt an executor, where the teſtator lent 
W. 20l. for four years; and W. for giving the day of payment, 
-anted to the plaintiff an annual rent of 4os. in fee, with a 
roviſo for redeeming the annuity by payment of the money, 
and thit the bond was for the ſecurity of the teſtator's enjoying 
the annuity ; a replication that the ſaid W. was indebted to the 
teftator in 201. as for a true debt, and for monies paid to W. 
by the teſtator ; that W. granted an annuity, and 3 the bond 
vas made as well for the payment of the 20l. as for the arrears 
f the annuity; and a traverſe of the uſury; a ſpecial demurrer 
thereto. Wi. Entr. 288. 
That the plaintiff lent the defendant Gol. and for the for- 
beulance and giving a day of payment for one month, the bond 
was mace for the payment of 621. whereby and by torce of the 
: fatute the bond was void; a replication that the detendant 
iy was indebted in Col. for a juſt debt, and for the payment there- 
mg o he made the bond; and a traverſe of the uſury. Bro. Red. 


335. 

"That the bond was made for the ſecurity of the payment 
of zol. for à barrel of oil ſold, that the defendant might have 
bougnt it for 251. in money, and the true price thereof was 251. 


, (nd a replication that the true price of a barrel of oil was zol. and 
th a averſe that the true price was 251. Ra. Entr. 689. 
epi) The late ſtatute againſt uſury pleaded in bar; a replication 


po juſto debito ; a rejoinder quod fuiĩt corrupte agreat', &c. 
ad an iſſue, Lill. Entr. 183, 184. 
The flatute of Car. 2. of uſury pleaded. Lill. Entr. 113; 


To Bills. 


10 U The defendant pleads a deed of compoſition, whereby the 
tlendaut and other creditors agreed to accept 75. for every 
uſul wound, and to give a releaſe upon the payment thereof, that 
e defendant offered to pay the money according to che com- 
| Llt'on, which the plaintiff refuſed. 1 Brown 190. = 
Um That after the bil exhibited, the defendant and other credi- 
bs gave the plaintiff a letter of licenſe, and, therein agreed 
Rat it tither ſhould ſue or moleſt the defendant, and ſhould 
"tate him within a day after requeſt, that then the letter of 
ice ould be deemed a releaſe. Tho. 169. Clift 147. 


Ver. II, X x That 


ihe ſcrivener who made the bond miſtook, &c. 2 Veu. $1. Note; 


7 
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action, that he is yet ready, &c. a replication that the defen- 


References to Precedents 


That the defendant was indebted upon account to the Plain- 
tiff in 321. befides the 80l. —__ the bill; and it was 2 
between the parties, that the defendant ſhould enter into a re. 


cognizance in the nature of a ſtatute ftaple, for the payment of * 
both the ſums at ſuch a day; which the defendant did, and the for 
plaintiff accepted thereof; and the defendant afterwards paid bee 
Ke. a ſpecial demurrer thereto. Wi. Entr. x11, the 
The like if the plaintiff ſhould not eſteem two acres of plic 
meadow to be a good title before ſuch a feaſt ; a plea, that be- def 
fore the feaſt he enfeoffed the plaintiff of a meadow, by which 159 
the plaintiff eſteemed the meadow to be a good title. Pl. Gen. F 1 
524. an 
To a bill to pay money when God ſhould make the defendant har 
able; a plea that he js not yet able. Aſh 202. lot 
To a bill to pay 51. to the plaintiff, if he ſhould go or run ick 
with ſuch a weight between ſuch days and hours, from ſuch a 105 
place; a plea that the plaintiff did not go, &c. 3 Brownl. 12. E | 
To a bill for the payment of foreign money; a plea, that — 
he was ready at fuch a fair to pay ſo much Engliſh money as T 
the foreign money amounted to, if the plaintiff had been there, Kb 
and would have delivered the bill; and a traverſe that the = 
foreign money amounted to the ſum in the declaration; and an ding 


rfue thereon. Ra. Entr. 158. 
By a Tender. | ea 


That at the day and place in the condition, the defendant en 
was ready to have paid the plaintiff the money in the condition, 
and that neither the plaintif, or any other perſon for him, came e 
there to receive it; a replication that neither the defendant, or 
any other perſon for him, was there ready to have paid, & 
1 Brown 173. 3 Brownl. 176. The like bar, with an allega- 
tion of being yet ready, &c. a replication denying the tender. 
Pl. Gen. 331. A plea of a tender and refuſal, and being Jet 
ready to pay. Clift 189. Alh 220. | 

To an action of debt upon a contract nil debet per leyem 
as to part, and as to the reſidue an acknowledgment of the 
dant had an imparlance, and the plaintiff demands * it 
the defendant ought to be admitted to ſay that he has been 


always ready; judgment for the plaintiff. 1 Brown 200. 

To an action of debt, a plea of being always ready to pa), 
an eftoppel, that the defendant appeared upon the diftringas 
1 Brown 201. 


T 
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To an action of debt for rent, that at the day mentioned in 
de indenture the defendant was ready, and offered to pay the 
money for rent; and that neither the plaintiff, or any perſon 
{or him, came there to receive it; and that from that day he has 
been always ready to pay the money, and brings it into court 3 
the plaintiff takes out the money, and for his damages, he re- 
plies, that on ſuch a day he demanded the money, which the 
defendant refuſed to pay; a rejoinder denying the demand. Tho. 


"To an action of debt upon an emiſſet as to part; the defen- 
dant acknowledges the action, and ſays he was always ready to 
have paid it, and yet is ready, and brings the money into court; 
to the refidue he wages law, the plaintiff receives the money 
acknowledged out of court, and for his damages ſays that ſuch 
a lay he demanded the money, which the defendant refuſed to 

19; a rejoinder denying the demand. Ra. Entr. 159. Vet: 
126. 3 Brownl. 132. Aſh 246. 

To an action of debt upon a contract nil debet per legem as 
to part, and as to the 2 that always, from the time of the 
count, the defendant was ready to pay the money; which he 
brings into court; and the plaintiff accepts it, and for his da- 
mages replies that on ſuch a day he demanded the money; and 
the defendant refuſed to pay it; a rejoinder that at the time of 
tte demand the defendant tendered the money, and the plaintiff 
refuſed to receive it; a ſurrejoinder that the defendant did not 
after to pay it. Pl. Gen. 363. Ra. Entr. 159. Vet. Intr. 26. 
That the defendant always from ſuch a feaſt was ready to pay 
be money, which he brings into court; and the plaintiff ac- 
epts it, and replies for his damages that he demanded it; a 
tvinder denying the demand. Bro. Red. 200. 

That the defendant was always ready to pay the money which 
1 into court; and the plaintiff receives it out of court. 
Cen. 255. 

As to part of the debt, a tender at the day, and that he was 
ready. Tl. Gen. 256. A replication denying tender. Id. 


A plex that the defendant was always ready to pay; a repli- 
mon that the plaintiff demanded the money, and the delen- 
it refuſed to pay it; and a traverſe that the defendant was 
ready; and an iſſue thereupon. Pl. Gen. 317. Han. 110. 
A tender pleaded at the day for the ſpace of an hour before 
" a replication with a traverſe, and an iſſue thereon; 
I. Intr. 234. 


The lire as to part of the debt, and as to the reſidue, that 


7 
* 


wotiff brought his writ before it was due, with a profert 
za ney due into court; A replication denying che tender; 


ur thereon. Bro. Va. Me. 504. 
XX 2 To 


Reſerences to Precedents 


To an action of debt upon a bond, with a condition to 
an annual rent at four feaſts, or within ten days; a plea * 
upon every tenth day after every of the feaſts, he was ready to 
pay the plaintiff the money; and that neither the plaintiff c 
any perſon for him, was there to receive it; nor did any perſon 
demand the rent ; a replication proteſting, &c. for plea, that 
the plaintiff at one of the days, for the {pace, &c. was 1 
and demanded the rent; a rejoinder that he was not ready * 
a traverſe of the demand; an iſſue thereon. Tho. 181. ; 
A tender of rent pleaded, with an allegation of being alway 
ready; a replication whereby the plaintiff accepts the money 
pe 416 but proteſtando that he did not tender; for plea to have his 
LP“ 416] colts, that he demanded the money, “and the defendant refuſed 
to pay it; a rejoinder that he made no demand; an iſſue thereon. 
2 Mo. Intr. 236. 
A ples of tender, and an allegation of being always teach. 
ow a. Me. 213. 1 Inſtr. Cl. 34- Replication thereto. Tho, 
426. | ct 
To a condition to deliver lead at two days; a plea that he 
offered to deliver it, and no body came there to receive it; re- U 
plication, that at one of the days the deſendant did not offer to 4 
deliver it. Aſh 244. A 
To an action of debt upon a bond for twenty marks, as to 
26s. Sd. the defendant pleads he is ready to pay; as to eighteti 
marks reſidue, a bar by two acquittances, and an iſſue thereon; 1 


and a nil dicit as to the 26s. 8d. Ra. Entr. 179. Vet. Inti. 20: by 
To part of the debt upon a bond, a plea by a foreign attach of 
ment in London; to the reſidue, that he was always ready it for 
pay, and the money brought into court; a replication that ſuc! of 
a day the plaintiff demanded the money which the defend: 1 
refuſed to pay; a rejoinder that at the time of the demand i a b 
defendant gendered to pay, &c. and that the plaintiff retule bs 
it; a ſurrejoinder denying the tender to pay. Co. Entr. 141. ( " 
A tender pleaded to an action of debt for rent. Lill. Ent. it 4 
Ey Acceptance of other Things. A 

To an action of debt upon two bonds; a plea to one of! jo th 
bonds; a plea to one of the bonds, that the defendant paid | th 
at the day; to the other bond, that the defendant before boy 
day in the condition delivered to the plaintiff ſuch and! A 
quarters of corn, in ſatisfaction of the ſaid bond whica ! edt, 
plaintiff accepted; a replication as to the firſt bond, deny! 'y 
the payment to the ſecond, taking a roteſtation that the det Vell ( 
dant did not deliver, &c. for plea, that he did not accept" * 


full ſatisfaction. Ro. Entr. 196. ON, 
Io an action of debt upon a bill penal; a 6 that at 
day of payment the defendant delivered the p 


aintiff ſix co 
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in ſatislaction of the debt which the plaintiff accepted ; a re- 
plication denying the delivery. Bro. Red. 169. 1 Brownl. 76. 

To an action of debt upon a bond; a plea that the defen- 
ant being bound with T. by an agreement between T. and the 
plaintiff; the aid T. with one R. delivered another bond to the 
plaintiff, for the ſecurity of the payment of the money in diſ- 
charge of the bond wherein the defendant was bound, which the 
plaintiff accepted. Ro. Entr. 188. | 

The like plea; a replication that R. did not deliver any ſuch 
bond; an iflue thereon. Ro. Entr. 234. 

To an action of debt upon a bond, with a condition that A. 
0 and J. ſhould pay the plaintiff for the uſe of H. 361. at ſuch a 
day; that H. put himſelf apprentice to J. by indenture for 
ſeven years; that J. before the day of payment and the end of 
the term, diſcharged H. his apprentice, with his conſent from 
his ſervice, for the reſidue of the term, and delivered up to H. 
his indenture, in full ſatisfaction of the ſaid 361. which II. ac- 
cepted; a demurrer thereto. Wi. Entr. 186. 

To an action of debt upon a mutuatus, a plea that the plain- 
tiff accepted of the defendant a treat in ſatisfaction of the debt 
replication that he received the treat for a pledge; and a tra- 
verſe that he received it in ſatisfaction of the debt. Bro. Red. 
202. 3 Brownl. 135. 

To an action of debt upon a bond for the payment of 251. 
a plea, that after the day of payment the Fama, a and one T. 
by a bill penal, became bound to the plaintiff for the payment 
of 281. whereof the 251. were part for the ſame debt; and zl. 
for the damages which the plaintiff accepted in full ſatisfaction 
of the bond; a demurrer thereto. Bro. Red. 236. 

That for the ſecurity of the money due, the defendant gave 
a bond. Cl. Aſſ. 117. | 

As to the mutuatus, that the defendant owes nothing, and 
that the plaintiff accepted two bonds in full ſatisfaction of the 
remainder of the debt, and an iſſue taken upon the acceptance. 
Ko. Entr. 192. 

To an action of debt brought by an executor, a plea, chat 
be defendant before the day in the condition gave and delivered 


and t 
refulct 


141. 
tr. 16 


My {0 the teſtator ten loads of wood, in ſatisſaction of the money 
t paid ia the condition; a replication proteſting that he did not ac- 
efore l knowledge any thing in the plea to be true; for plea, that the 
and i teftator did not receive ten loads of wood in Garifaction of the 


ken. 3 Brownl. 142. 
The like of monies paid to the teſtator, in ſatisfaction as 
dell of the money demanded, as of all other demands by agree- 


rem; 2 replication denying the payment in ſatisfaction. 1 
fownl, 111. e 


hich 
deny? 
he del 


cept it 


12t at 
{1x co 


Pleas 


References to Precedents 


Pleas by Heirs. 


To an action of debt againſt a ſon and heir, a plea of 10. 
thing by diſcent. Pl. Gen. 345. 2 Mo. Intr. 222. Bro. Vz. 
Me. 205, 503. Cl. Aſſ. 85. 1 Inftr. Cl. 204. a replication 
thereto. Han. 107. Tho. 428. Ra. Entr. 172, Ve. Int. 
18. Aſh 209. | 

Nothing by diſcent except ſuch lands, and a reverſion 
of a moiety of lands after the death of A. who is alive; 

a judgment thereon, and a replication that the defendant hath 
lands beſides thoſe pleaded. 1 Biown 182. 2 Mo, Intr. 222. 
3 Brownl. 176. 

The defendant acknowledges the writing to be his father 
deed, but pleads nothing by diſcent, except ſuch lands and 
reverſion. 2 Brown 97. Vid. 178. 3 Browal. 176. 

The like plea, except ſuch and ſuch lands and a moiety in B. 
and a reverſion in D. in the county of B. judgment thereupon 
of the lauds and moiety, and of the reverfion when it incurs, 
Tho. 208. | 

To an action of debt againſt a brother and heir, a plea pro- 
teſting that it is not the deed of his father; for plea, that he 
hath nothing by diſcent; a replication and iſſue. 2 Brown 72, 
The like plea by daughters and coheireſſes, with a replication, 
and an iſle. Tho. 180. 

The like bar by a ſon and heir; a replication that the deſen- 
dant was outlawed at the ſuit of the plaintiff; which outlawy 
was reverſed for the inſufficiency of the return of the writ dd 
exigi facias, and that at the day of ſuing out the former original 
the defendant had lands by diſcent. Tho. 187. 

A plea of nothing by diſcent, by a couſin and heir. 3 Brownl. 
121. Bro. Red. 195. 'The like plea, 8 ſuch and ſuch 
lands; a replication that he had aſſets ultra. Ro. Enu. 210. 
| To an action of debt upon a bond againft three heirs in 
gavelkind; a plea that one is within age, and appeared by 
guardian; therefore prays that the plea may be reſpited vl he 
arrives at his full age. Bro. Red. 195. 'The like of a ſon aud 
heir. Cl. Af. 401. 

Nothing by diſcent pleaded where the defendant pleads 
fine levied of the lands deſcendable to him from his father 
Bro. Va. Me. 203. A replication that the fine was not levic 
to the uſes mentioned, and that the defendant had other lands 
by diſcent. Idem 264. : 

Nothing by diſcent pleaded by a brother and heir of a {1 
and heir. Aſh 201. Bos 
Nothing by diſcent except ſuch lands; a replication that th 
defendant had lands ultra. Co. Entr. 126. Hern 312. Ra 
Entr. 172. Flow. 439. Lill. Entr. 112, 180. Nothin 
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Nothing by diſcent except a reverſion and remainder of 
lunds; and a judgment thereon. Aſh 230. 

To an ation of debt againſt two huſbands and their wives 
coheirs; a plea of nothing by diſcent, except lands in the 
county of G. and a moiety in the county of C. a judgment 


thereon. Aſh 239. : 
To an action of debt againſt A. and E. his wife, and C. and 


* T. his wife's ſiſters, and J. the ſon of S. another ſiſter, cohei- 
e; refſes; and G. pleads nothing by diſcent, except a third part 
th of the tenements; the like by C. and T. J. pleads that his 
os father is tenant by the curteſy; the reverſion to him; a judg- 
155 ment thereon. Aſh 232. 

da 


Pleas at the Suit of Executors and Adminiſtrators. 


1B. Toa fuit by an adminiftrator upon a bill penal; a plea that 
W the inteſtate was felo de ſe; demurrer thereto. Bro. Met. 224. 

The defendant Py that he paid the teſtator by the hands of 
another perſon before the day of payment; replication denying 
the payment, and an iſſue thereupon. Cl. Aff. 314. 

To an action of debt upon a bond by an executor, that T. 
and W. together with the defendant were bound to the teſtator 
for- the ſaid debt; and the teſtator, when alive, recovered a 
judgment upon the bond in the king's bench againſt T. who 
- taken upon a ca. 1a. and paid the debt and damages. 1 

rown 99. 

Jo an action of debt by an adminiſtrator, upon adminiſtra- 
tion _ been granted by the bithop ; a plea that the in- 
teſtate, at the time of his death, had bona notabilia in ſeveral 


efen- 
awry 
it ol 


gina! 


wy dioceſſes, whereby the archbiſhop granted a prerogative admi- 
go n nſiration to A. who releaſed to the defendant. 2 Brown 98. 
N bro. Va. Me. 449. 3 Browul. 140. 


To an action of debt by the executor of K. the executor of 
H. a plea that H. died inteſtate, and a traverſe that H. made 
K his executor; a replication, and an iſſue upon the traverſe. 
Ro. Entr. 209. | 
That adminiftration was never granted to the plaintiff. Bro. 
Ya. Me. 214. Cl. Aff. 119. Tho. 427. 3 Brownl. 138. Aſh 254. 
That adminiſtration was granted to another, and not to the 
Gfendant. Cl. AM. 105. | 

That adminiſtration was granted to another after the death 
0! the teſtator, and after the will proved. Bro. Va. Me. 471. 

To an action of debt by an executor upon a bond, with 1 
tondition to pay monies to ſuch perſons as the teſtator ſhould 
ume by his laſt will; a plea that the teſtator did not name 
7 perſons to whom the money ſhould be paid; a replication 
at the teſtator by his will made the 1 his executors, 


tho hay it; and the defendant had not paid it to them. 
. Entr. 228. 
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References to Precedents 


To an action of debt upon a bond by an admin 
plea, ſetting forth another 1 A have da Wn + 
to M. who gave the defendant a general releaſe; a 3 
that the ſecond adminiſtration was obtained by a fraudulent 
ſuggeſtion, and that the releaſe was obtained by fraud: a te. 
Jolnder proteſting, &c. tor plea, that M. bona fide releaſed to 
the defendant; and a traverſe of the fraud, and iſſue thereupon 
The court adjudged the iſſue to be idle, and the proceedings 
void ; and a repleader awarded for the plaintiff to ſet forth in 
his replication, and ſhew both the adminiſtrations, and that 
the admin'firation granted to M. was by a declaratory ſentence 
of the archbiſhop pronounced and made invalid, whereby the 
releaſe became void; a demurrer thereto, Wi. Entr. 311. 

To an action of debt brought by the executor of A. upon a 
bond made to him and B. a plea that D. ſurvived A. Pl. Gen, 
273. Ra. Entr. 323. Vet. Intr. 197. 

To an action of debt by one executor, that the teſtator made 
another executor ; and a traverſe that the plaintiff is ſole exe 
cutor. Bro. Red. 200. 3 Brownl. 131, 3 2. 

To an action of debt upon a bond brought by an infant, 
after his attainment to his full age, where adminiſtration had 
been granted during his minority; a plea that the adminiſtrator, 
during the minority of the infant, releaſed ; a replication that 
the adminiſtration was granted for the ſole uſe of the plainiff; 
a rejoinder that it was granted to the proper uſe of the admi- 
niſtrator. Tho. 142. 

To an action of debt upon a bond brought by an executor, 
a plea, that the teſtator made the plaintiff and three others his 
exccutors, during the minority of J. who before the ſuing out 
of the original writ, came to his full age; and then the defen- 
dant delivered to him the goods and chattels of the decealc(, 
which J. received, and took upon him the execution of the 
will as executor; and a traverſe, that the defendant at the day 

of ſuing out the original writ, or at any time after was-execu- 
tor, or ever adminiſtered any of the goods of the teiltator ; 4 
ſpecial demurrer thereto. Wi, Entr. 353. 

To an action of debt by an executor, a bar, that the teſtator 
afterwards made another will, and thereof appointed the de- 
fendant executor; a replication denying that he made another 
will. Ra. Entr. 323. Vet. Intr. 170. 

To an action of debt by a widow executrix of R. againſt the 
executor of H. a bar, that the plaintiff after the death of R 
married H. whereby the debt became extinct. Aſh 224. 

To an action of debt by the adminiſtrator of J. a ple that 
J. made a will, and the defendant his executor ; and a artet 


of J's dying inteſtate. Ra. Entr. 259. 
| Pleat 
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Pleas by Executors and Adminiſtrators. 


that the defendant never was executor, Wi. Entr. 341. 
An 335. Bro. Va. Me. 215. Cl. Aff. 74. 1 Inſtr. Cl. 219. 


427. Co. Entr. 144. 5 
14 defendant never was adminiſtrator ; and a replicati- 


ſtr. Cl. 219. 3 
g Ak 3 only about the funeral; 
nd a uaverſe that he adminiſtered as executor. Pl. Gen. 353. 
To an ation of debt againſt the ordinary ; a plea that he 
kad not any goods, except goods to the value of 5. for which 
he acknowledges the action. 1 Brown 171. 


whereon judgment was obtained againſt him; a replication that 
the teſtator was alive at the day when judgment was given ; and 
a traverſe that he died before; an iſſue upon the traverſe. Tho. 


178. : ; 

To an action of debt b. e an executor, a plea, that T. died 
inteſtate, and that adminiſtration was granted to A. and a traverſe 
d the defendant is executor, or adminiſtered as executor.— 
Tho 221. 


hat To an action of debt againſt an adminiſtrator, a plea, that 
ff; the letters of adminiſtration were revoked; a replication, 
mi- 


that the defendant appealed from that court to the court of 
Chancery ; which appeal is yet pending undetermined, and that 
the revocation, according to the civil law, is of no force, a de- 
murrer thereto, with ſpecial cauſes. Tho. 221. 

To an action oi debt againſt an adminiſtrator, a plea, that 


xcminiftration was never granted to him; a replication, and iſſue, 
Mo. Intr. 186, Pl Gen. 337 


* Toan action of debt againſt A. as adminiſtrator, a plea that 
day A. made the-defendant and another his executors; and a traverſe 
1 lt A. died inteſtate. Tho. 140, 433. 

5 


18n0ther co-executor not named in the writ ; a replication ſhew- 
lay that he is dead. Bro. Red. 199. 

Io an action of debt againſt the executor of J. a plea, that J. 
Qed inteſtate, and that, b e was granted to the defen- 
Cant; a replication that the defendant before adminiſtiation gran- 
[el io him, adminiſtered the goods of J. as executor; ademuner 
Rereto. 2 Ven. 178. 

aplea by an adminiftrator, of a verdict, and a judgment againſt 
t defendant for 461. upon plene adminiſtravit pleaded to a ſcire 
ens brought upon a recognizance in chancery for Sol. and a 
Poguzance for 1201, in chancery, and that plene adminiftravit; 
a replica- 


t 


A plea by an executor, that the teſtator died before the day 


To an action of debt againſt A. as executor, a plea, that J. 


— — . , ⏑ . —7⏑r⏑—rPÜö !. ... —— . ——— — — 
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a replication proteſting, &c. that the defendant had nad 
Fall fatisfaRtion of che fri recognizance, and = * * 
cognizance of 1201. it was made for the ſecurity of the Pa 8 
of 7ol. which the inteſtate paid at the day, and that he rad 
ment and recognizance remain uncancelled by fraud; a — 
rer to the firſt plea, and an iſſue as to the other. Wi. Entr. 242 

By a ſtatute-ſtaple for 4oool. made to W. and by a — 
merchant for 7000l. made to C. a replication that the fiatue 
made to W. was for the performance of covenants which were 
never broken; and the like as to the ſtatute made to C. and 
demurrer thereto. Wi. Entr. 307. ; 

Plene adminiſtravit. Mo. Intr. 185. Pl. Gen. 335. 2 Saund, 
216, 306. 2 Mo. Intr. 241. Bro. Va. Me. 181, 215, C. 
Aſſ. 73, 166. Tho. 427, Ra. Entr. 202, 294, 323. Vet. Jn, 
69. Co. Entr. ay 

To an action of debt upon a bill, an acquittance pleaded z 
to part, and plene adminiſtravit as to the refidue. Bro. Red. 
174. A replication that the defendant had affets. Thid. 1 
Brownl. 44. 

To an action of debt againſt A. and W. executors; A die 
after the laſt eontinuance; W. pleads plene adminiſtravit. Bro. 
Red. 175. 1 Brownl. 87. 

To an action againſt an executor, where there was anothe 
executor who had been outlawed ; the defendant pleads that 
the teſtator made him executor who was outlawed, and that the 
defendant as his ſervant only ſold the goods. Bro. Red. 196. * 

To an action of debt upon a bill brought agaiuſt an adm ä 
niſtrator; the defendant pleads plene adminiſtravit; a replica 
tion that the plaintiff ſued out an original in the common ple 
againſt the defendant and her huſband, who died, whereby th 
writ abated; and afterwards exhibited a new bill for the ſam 
debt againſt the defendant, who had goods at the day of tþ 
original; a rejoinder that the plaintiff did not anew exhib 
his bill. Vid. 274. 

That the teſtator was outlawed in an appeal of robbery, at 
the defendant adminiſtered the goods which came to his han 
after the outlawry ; a replication that the defendant had all 
1 Brown 164. Tho. 184. 2 Brown 109. ; 

The like bar, and a replication, that the plaintiff broug 
a former original, whereupon the defendant was waived, al 
the waiviary was reverſed for inſufficiency of the return 0! ! 
writ ; and that at the day of ſuing out the firſt original, tit 
fendant had aſſets. Tho. 186. Aſh 230. 9 5 

Vlene adminiftravit except ſo much; a replication that 
defendant had aſſets beyond, &c. 2 Brown 77. 

By an execntor, that the teſtator made a bond 40 
defendant, who retains money towards fatisfaction 
his, own debt, and that he hath no affets beſides ; e 


cation, that the defendant was executor of wy 
10 
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vrono, and therefore ought not to retain. Tho. 156. the like bar 
apt, a demurrer, and judgment for the plaintiff. Mo. 
lun. 199. vide Aſh 220. 9 ; 

The like plea of a retainer by an adminiſtrator ; and a repli- 
cation that the defendant had aſſets beſides. Tho. 166, 184. 1 
Sund. 33 3. the like plea,with a replication, that the inteſtate was 
not bound to the defendant. Vid. 188. Aſh 253. 

By an adminiſtrator, that after the plaintiff ſued out his origi- 
ul, one E. ſued an original againſt che defendant upon a bond 
for 2001. and obtained judgement thereon, and that he had not (P* 418] 
iets ultra; a demurrer thereto. Wi. Entr. 188. | 

Aplea by au adminiſtrator, by an outlawry after judgment 
zeainſt the inteſtate which is not reverſed ; the plaintiff replies 
u imparlance, and then demurs. Wi. Entr. 338. 

The like plea, and further, that plene adminiſtravit, except 
ſuch goods which by reaſon of the outlawry were forfeited to 
the crown ; a ſpecial demurrer thereto. Bro. Red. 218. 

Aplea by an adminiſtrator, that the inteſtate was bound to an 
ctranger who recovered againſt the adminiſtrator ; a replication 
ſting forth that the judgment was ſatisfied, but kept on foot 
by fraud, 1 Saund. 329. 2 Saund. 49. 

A plea by an adminiſtrator of a judgment recovered in the 
common pleas againſt the inteſtate, and ſeveral judgments againſt 
the adminiſtrator and plene adminiſtravit preter. 2 Brown 87. 
Vid. 176. the like in the king's bench, with a replication chat 
bey were obtained by fraud. Aſh 223. 


„ Bro. 


- A plea by an adminiftrator of a E obtained _ 
a ie adminiſtrator in che king's bench, and plene adminiſtravit 
— peter. 2 Brown 96. Tho. 140, 215. 
reby i A plea by an adminiſtrator of ſeveral judgments in the king's 
he euch, and a retainer of goods in his hands, e Aug 9 of 
„ebe die to che defendant upon a bond, and no aſſeis ultra. 1 
4 exhidl rown 195. Wi. Entr. 258. 

The like plea by an executor ; a replication that he had aſſets 
5 u and that the bond was entered into by fraud; rejoinder de- 

4 uz the fraud, and an iſſue. 2 Brown 773. 


Ide like plea by an executor; a replication that the judgment 
obtained by fraud. Tho. 149. the like plea, the like replica- 
; a _ in maintenance of the bar, anda traverſe of the 
ud, and an iſſue thereon. Tho. 179. Vid. 175. 

A plea of ſeveral judgments in the common pleas againſt the 
or, and plene adminiftravit preter, &c. replication that the 
ar paid T. 3061. part of the Cool. in full ſatisfaction of that 
rent, and that the judgment is kept on foot by fraud, a fe- 
er that the judgment remains in full force; and a traverſe of 


* a ſurrejoinder, and iſſue. Tho. 157. the like. 2 Mo. 


I 


ff broug 
ved, al 
urn ot 
al, the 


on that 


ond to | 
fa6t100 
des; le 
* us © 

vi 


A plea 


References to Precedents 


A plea of a ſtatute and ſeveral judgments againſt the tea 
and a judgement againſt the executor ; and plene adminiftrait 
præter, &c. Tho. 164, 166. Han. 109. 

A plea of a recognizance acknowledged to the chamberlain 
of the city of 2 ol by the teſtator, Br monies belonging to 
the orphans of the ſaid city; and plene adminiſtravit prxter, 
Tho. 172. | | 

A plea of e dee obtained in the king's bench againſt the 
executor; a replication that the defendant after the Judgment 
recovered, paid Cool. in full ſatisfaction, and that the Judgment 
is kept on bot by fraud; a rejoinder that the judgment is in full 
ſorce, and a traverſe of the fraud. Vid. 181 

A plea of a recognizance to the Queen in the exchequer for 
100l by a ſtatute ſtaple for 800l. made to J. Iche like of 10col. to 
M. the like of a 1000l. to A. the like of 10001. to D. and plene 
adminiſtravit præter; a replication that the ſtatute made to . 
was for the ſecurity of payment of 4ool. which che deſendant ha 
paid; and that the ſtatute made to M. was for the performance 
of covenants none whereof are broken, and that the ſtatute for 
10001. to A was paid by the teſtator; the like of the 1000l. to D, 

and that the ſtatutes remained uncancelled by fraud, and that the 
defendant hath goods beſide the 100l. to ſatisfy the Queen; 
demurrer thereto. Wi. Entr. 178. 9 Co. 108 the caſe. 

That oneofthe defendants never was executor ; and plene ad 
miniſtravit by the other. Tho. 420. 

Where one pleads that he adminiſtered only about the funen 
and a traverſe that he adminiſtered in any other manner; aud it 
other pleads that he never was executor ; a replication to f 
fi:ſt, that he adminiſteredas executor ; and paid debts, vi. to 
a rejoinder denying the payment to T. 1 Brown 200. Ra E: 

22. . 

; To an action of debt againſt two executors of W. a plc 
one that W. died inteſtate, and that adminiſtration was glatte 
to the defendant, and that one E. recovered*a e ee 22210 
him in the common pleas for 20l. beyond which he had no goot 
and the other pleads plene adminiftravit generally, a demi! 
to the firſt plea, and an iſſue to the other, Wi. Enu. 247. Co. ln 
148. 5 
Jo an action of debt againſt an adminiſtrator, by a %. 
miniſtrator, to render an account of goods; a plea that no g0% A) 
came to his hands; a replication that a filver cup came 103 
hands, but does not tender an iſſue; and therefore ill; the cet 
dant demurs. 1 Saund, 101. Fe 

Where an adminiſtrator pleads ſeveral judgements in bar, 
that the inteſtate was bound to the adminiſtrator, and that ke ; 

no goods beſide 721. which he retains in his hands, towards l 


faction of his own debt, and 100l. which are _ 


In Actions of Debt. 


execution of the ſeveral judgments aforeſaid; a replication 
+2t as to one judgement that the defendant paid it, and keeps 
it on foot by — ; to the other judgment that ſatisfaction is 
acknowledged on record, and that the defendant hath aſſets ultra; 
uo which the defendant demurs. 1 Saund. 329. 

To an action of debt againſt executors on a bond of che teſta- 
tor, one pleads another action depending againſt him and his wife 
5; heirs to the teſtator; whichſuit is yet depending; to which the 
plaintiff demurs. Lev. Entr. 54. 2 

Where the defendant E. W. pleads plene adminiſtravit gene- 
nlly, the other executor F. C. pleads that ſhe lives in M. and not 
iu L and had no notice of the ſuit (before ſuch a day) and ſo 
pleads plene adminiſtravit befides aſſets to the value of 8631: 4d. 
10 xhich ſhe pleads payments in diſcharge of eight ſeveral judg- 
ments obtained againfi her; a replication as to E. W. that 
he had aſſets ſufficient at the time of the action brought, 
and an iſſue thereon, and proteſtando that the judgments againſt 
F.C. were by fraud, and that ſhe had notice of the olaintiff ac- 
von ; pro placito, that on ſuch a day ſhe had aſſets ſufficient; and 
an iſſue thereon, Bro, Va. Me. 181, 182. Cl. Aſſ. 349. 

The like plea and replication ; a rejoinder that the judgments 
were obtained bona fide, and an iſſue tendered ; and as to his 
Wiring aſſets at the time, &c. ultra & præter, he demurs ; ſurre- 
winder as tO the 1NTue tendered by the defendant; the plaintiffde- 
mis; and joins in the defendant's demurrer. Bro. Va. Me. 256. 

Sereral debts and judgments againſt the teſtator and executors 
pleaded in bar by the executors to an action brought upon the 
efator's bond, with a replication to ſome, that they were had by 
bud, to others by ſatisfaction, &c. with rejoinder and ſurrejoin- 
er, and iſſue. Bro. Met. 189. a replication that there was ſo 
much money paid in full ſatisfaction of one of the judgments, 
ard goods and chattels, beſides the other judgment. Id. 223. 

A; to 10], demanded for the rent of a en the adminiſtrator 
eads non demiſit; and as to 531. reſidue for tithes, plene ad- 
niſtravit, Id. 242. 

Where one executor pleads plene admĩniſtravit, and the other a 
duneiation of the probate of the will. Cl. Af. 133. 

Ajudgment in covenants broken pleaded, and plene admi— 
hart præter ſo much which is not ſufficient, &e. a replication 
n the judgment was by fraud; a rejoinder with a traverſe of 
ke fand, and an iſſue. Clift 178, 181. 

A plea by an hnſband and wife adminiftratrix, by a judgment 
1 mned againſt the wife when ſole. Clift 182. 

a del A ſpecial plene adminiſtravit that the teſtator was indebted to 
; = cd ling in his exchequer. Bro. Va. Me. 474. 

85 by Pere adminiftravit except (o/ 1. liable toa judgment pleaded, 
Ne . va the plaintiff does not deny; and prays jndgment of the 
1 reſidue 
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judgement againſt a teſtator in London, and that the defendant 
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reſidue of the goods which ſhall remain after CatisfaQion of the 
debts pleaded in bar; and it is granted to him. Bro, Va. Me, 


I. 

Plene adminiſtravit ſpecially by one executor, aud ademune 
thereto ; and plene adminiſtravit generally by another executy, 
Co. Entr. 148. 

Where one pleads that he never was executor, and the other 
pleads non eſt factum. Ra. Entr. 322. that he never was executg 
pleaded by one, and plene adminiftravit by the other. Ra. Ent. 
151. 3 Brownl.151. Aſh 252. 


To a ſcire facias againſt the executor of bail, a plea, by 


paid a debt and damages recovered, and ſo much for the funeral 
expences, and the probate of the 'will ; and that the defendant 
plene adminiſtravit, except 41. which he brings into court to- 
_ ſatisfaction of the plaintiff, replication by nul tiel record, 

Oy 105. 

A plea of ſeveral judgments in an inferior court; a replica. 
tion as to part that they were obtained by fraud; to another pan 
that the defendant paid part ofthe monies recovered in full fi- 
tisfaction, and that the recoveror offered to releaſe or acknowledye 
ſatisfaction, and that the judgment remained without ſatisſae. 
tion by fraud. 8 Co. 132. the like in the king's bench. Aſh 228; 

A judgment in debt confeſſed on a mutuatus in B. R. plead- 
ed by an adminiſtrator. Lill. Entr. 58, 111. the like on au iaſ- 
mul computaſſet in B. R. Ibid. “the like on a bond in the com- 
mon pleas. Ibid. the like in debt for rent in arrear in the intel- 
tate's time in C. B. Ibid. 

A judgment by original in C. B. recovered againſt the execu- 
tor on a bond given by the teſtator; and plene adminiſtravt 
preter 51. Lill. . "was 117, 119. replication, that the judgment 
is kept on foot by fraud. Lill. Entr. 120, 188, 159. 

A retainer by an adminiſtratrix in ſatisſaction of her ort 
debt. Lill. Entr. 215. 

A judgment recovered in covenant on marriage articles pleat 
in bar by an executrix to an action of debt upon a bond. Lil 
Entr. 100, 102. 

A plea by an adminiſtratrix that her inteſtate was indebted by 
a bond to J. S. and alſo a judgment recovered in B. R. aga fl 
the adminiftratrix on a ſimple contract by the inteſlate, and th 
ſhe hath not aſſets ultra; a replication that the bond and jag 
ment are moſt part paid za rejoinder maintaining the plea. L 


Entr. 59, 60, 
To Actions of Debt for Rent. 


Nil debet per patriam. Wi. Entr. 225. 
Non detinet. Bro. Red. 170. : 
Non dimiſit. Mo. Intr. 205. Ra.Entr. 152, 1775, 776. Vet lr 


22. Lill. Entr. 478. As to part, no rent in arrear. Pl. Gen.“ 
Vet. Intr. 42. 


In AQions of Debt. 


ea of tender, and being always and now ready to pay, 
ang plaintiff accepted. Pl. Gen. 255. 2 Mo. Intr. 236. 
To an ation of debt for rent, the detendant pleads to one 
+ nil debet, to the reſidue that the plaintiff entered into part 
{ the premiſes, and drove out the defendant ; a nolle proſequi as 
the nil debet, and a demurrer as to the reſidue. 1 Saund. 


To an action of debt for rent the defendant pleads the fla- 
te of 32 Hen. 8. that leaſes made to an alien are void. 1 


d. 5. | 
The Cho of non reſidence pleaded to an action of debt for 


7 2 nt; a replication that he did not abſent himſelf from his bene- 
* e beyond the time ſpecified in the act; and an iſſue. Tho. 
era 5 21). 

dan 15 q part nil debet per patriam, as to the reſidue, that the 
t u- fendant aſſigned the term to one whom the plaintiff accepted 


 2demurrer thereto. 2 Saund. 298. Bro. Red. 226. 

To an action of debt by the grantee of the reverſion againft a 
Fee for years; a plea that the defendant, before the grant of 
' part reverſion, ſurrendered the term to the leſſor ; a replication de- 
ing the ſurrender. 1 Saund 235. the like before ſuch a feaſt, 
che like replication. Pl. Gen. 254. 

plea that the reverſion of the tenements, by a bargain and 
jnrolled in the huſtings of London, by the cuſtom was gran- 
0 the defendant ; a replication proteſting that there is not 
ſuch cuſtom ; for plea that S. ſold the reverſion of the tene- 
e 0m” Wits tothe plaintiff, and a traverſe that S. ſold it to the defen- 
u before ; and an ifſue thereon. Tho. 203. 

n extinguiſhment of rent by an entry pleaded. 2 Mo. Intr. 
þ replication denying the expulſion. Pl. Gen. 278. the like in- 
at of the premiſſes, and a withholding of the poſſeſſion till 
end of the term. Tho. 173. Pl. Gen. 279. Tho. 220. Pl. Gen. 
150. an entry into part before any rent due. Bro. Red. 231. 


at J. in his lifetime entered into one acre, part of the pre- 

W # demiſed before any rent due, and occupied that acre all his 

nd. L ter; replication denying the entry. Ro. Entr. 235. 

4 Uthe plaintiff before ſuch a feaſt entered into the meſſuage, 

ebt * apelled the defendant ; replication denying the expulſion 
Rel. 260. Pl. Gen. 252, 279. 


" : plea 10 rent, that it was notreaſonably demanded according 
" 1 lorm and effect of the ſaid indenture; a replication, rejoĩn- 


ud iſſue, Cl. Aff, 403. h 
| 6 ot nonage, and a diſagreement to the leaſe at full age. 
plea that the plaintiff levied the rent by ſeveral diſtreſſes ; a 
auon denying the levying, and an iſſue. 1 Brown. 200. 

. Pl. Gen. 253, 273. Han. 108. Tho. 428. | 


Reſerences to Precedents 


The defendant pleads that che leſſors had not a lawful; 


intereſt at thetime of the demiſe; the plaintiff demurs, Lad 
and iſſue as to pan 


74. judgment for the plaintiff ; the like bar, 
ot br erent. Pl. Gen, 273. 

s to part a plea that the plaintiff took goods f 
the name of a diſtreſs, and 2 now Rene 4 po ar ” 
that he did not take them. Pl. Gen. 278. e 

That the plaintiff had nothing in the tenements at the time of 
the demilc ; a replication that T. was ſeiſedof the tenement wh 
levied à fine to the uſe of the plaintiff for life ; who bein b 
| leifſed, demiſed to the defendant ; a rejoinder denying the 1e 

Tho. 152. the like plea, replication, and iſſue. Pl. Gen 256. | 

The like plea, with a replication that one T. having atitle, de. 
miſed the tẽnements to the plaintiff for forty one years; who be 
220 poſſeſſed, demi ſed to the defendant; a demurrer thereio. 20e 
251. 

That R. and E. ſeiſed of the lands, were diſſeiſed by the plain 
tiff, who demiſed to the defendant; that R. and E. entered upon 
the defendant before any rent due; a replication denying the 
difſeifin. 'L ho. 191. | 4 

To an action brought againſt a tenant at will upon a pa 
leaſe for the rent of five quarters of wheat: the defendant plead 
non detinet. Bro. Met. 181. | 

As to part, that before the plaintiffhad any thing in the ten 
ments, Q. Elizabeth was ſeiſed and granted to J. P. and his wit 
and E. their daughter, for their lives; that J. and his wife die 

and that E. the daughter ſurvived, who demiſed to J.N. andans 
ther for eighty years, if E. ſhould ſo long live; that J. N.afligne 
to J. C. and S. upon who mthe plaintif entered, and demiſed u 
the defendant; that J. C. and S. re-entered, and before any ret 
due evicted the defendant ; as to the refidne, that M. having 
legal title entered upon the defendant and evidted him; areplt 
cation as to the firſt plea that J. C. and S. didnotevid the deter 
dant ; to the other plea a demurrer. Vid. 163, f 

As to part, payment at the day, as to the reſidue, the deiet 
dant pleads the death of Ceftui que vie before the day vi prymer 
Re. Dec. 215. a replication, * iſſue upon the firſt pat cht 
plea ; to the other part of the plea that Ceſtui que vie 1s ae 
a rejoinder, and an iſſue on his death. Ibid. 

As to part nil debet, as to the reſidue a diſſeiſin by M. and 
and a traverſe of the plaintiff's title. Clift 150. 

As to part nil debet by the country, as to the reſidue that bebe 
the demiſe made to he defendant, the plaintiff demi ſedihe men 
age with the appurtenances to one G. who before any ren! © 
entered into the meſſuage, and expelled the defendant; 210 
tion denying the expulſion. Vid. 153. 


N 
FT * 


In Actions of Debt. 

As to part, a payment at the feaſt; as to the other part 
that the Fonds nt became bound by a bill oblipatory far the - 
payment thereof; as to the reſidue that one T. having az title 
before ſuch a feaſt, entered into the tenements, and expelled the 
geſendant,; and with-held the poſſeſſion till the feaſt, &c. a 
rolicaion upon the firſt and Tecond pleas; and as to the 
third a replication, by proteſtation, &c. for plea, that true it is 
that T. expelled the defendant, but chat the defendant re-enter- : 
el and occupied the tenements the whole term; yy traverſe * +, 
that T. held out the defendant till che ſaid feaft ; a demurrer to 
the third replication. Wi. Entr. 196, 177. 25 . 

That the plaintiff aſſigned over his intereſt before any rent 
due. Lill. Entr. = 12 inan 

An entry of the plaintiff into part before any rent due; a re- 
plication denying the entry, and an iſſue thereon. Lill. entr. 
106. . f 
Nil habuit in tenementis pleaded to an action; of debt for 
rent; a replication that the plaintiff is tenant by an elegit; a 
rejoinder Nuiag forth a tenant by elegit prior to the plaintiff; 
ſurrejoinder that the judgment was by fraud; a rebutter that 
It was for a juſt debt; a ſurrebutter, and an iſſue. Fil. entr. 
108, 169, 170, 171, 172. 5 | 


a0 
lead 


By and againſt Attornies and other Officers. 

To an action of debt againſt a ſheriff for monies levied upon 
a liberate in chancery; a plea as to part of the debt, Nil debet 
per pattiam to the reſidue ; the defendant pleads a ſpecial ac- 
quittance ; a demurrer thereto. Wi. entr. 306. Hob. 206. 

Nil debet per patriam to a declaration for an attorney's fees; 
bro. Red. 156. . 

Comperuit ad diem in the King's Bench; Nul tiel record 
tiereto. 3 Biownl. 137. 


ten 

: will 
died 
d ano 
nene 
Jed td 
1y ret 
ving 
replt 
deten 


Gefen To an Action for the Arrears of an Annuity. 
met 


To an action by an adminifirator for the arrears of an annui- 
{in the detinet only; a plea quod non detinet. Bro. Red. 
10. | 

"The like for counſel to be given; a plea that the plaintiff [P* 420] 
required the deſendant to give him counſel ; which he refuſed; 4 


of it 
alive 


and J 


1 ad iſſue upon the requeſt. Bio. Red. 100. The like plea 
wk ud demurrer therets. Pl. Gen. 274. Fr Nr 
ent a 0 an action of debt for, the arrearages of a rent charg 
repli viſt the defendant as Pernor of the profits ; a plea by ml 


ext infra ſex annos, but ill upon a demurrer, becauſe he 
dot conclude to the country. 
Yor. II. Y 7 Statut6s 


References to Precedents 


Statutes pleaded to Actions of Debt upon Bonds 


To an action of debt upon a bond brought by an execute; 
the defendant pleads the ſtatute of 5 Ed. 6. for the ſale of 
offices, as a bar, and ſhews that the teſtator was the kins! 
eſcheator for the county of W. and he fold it to the defendzy 
for 2001. to be ſecured by the above bond, which is void by the 
ſlatute; a demurrer thereto. Wi. Entr. 180. The like for the 
office of under-ſheriff. Bro. Red. 216. 

The ſtatute of non-refidence of 13 Eliz. pleaded to a bond, 
Tho. 217. 

The ftatute of zo & 31 Car. 2. for relief of poor priſoner 
Lev. Entr. 65. The plaintiff demurs ; the like. Bro. Met. :of 
Clift 156. 

The ſtatute of 32 H. 8. of leaſes made to aliens. 1 Saund.; 

The ſtatute of labourers in bar of a retainer for a ſalary, C 
AM. 139. | | 

The ftatute of W. 3. for compounding debts. Clift. 156, 

The ſtatute of 16 Car. 2. againſt gaming, Clift 187. 
To an action of debt for an attorney's fees, that neither i 
teſtator in his life-time, nor the executor, gave the plaintiff a 
note or bill of the fees, according to the ſtatute of Jac. 1 
Clift 147. The like pleaded to part. Clift 198. 

The ftatute of Hen. 6. that the bond was taken colore offci 
Lill. Entr. 126. | 

The ſtatute of 10 Annæ pleaded in diſcharge of the dele 
dant's perſon only being a priſoner; a replication that he » 
not a true priſoner ; ary a traverſe of his diſcharge ; a r<oinde 


and iſſue. Lill. Entr. 108. 


To Actions for an Eſcape. 


That the auditors had not committed the priſoner to the d 
fendant's cuſtody of the gaol of C. there to be kept, as | 
laintiff declares; and an iſſue thereon. 1 Brown 150 
That the defendant took the priſoner upon freſh purſuit 
Co. 52. 1 Brown 159. Tho. 143, 151. Replication, aud R 
joinder. Tho. 437. The like plea, with a replication, ' » 
of 2 &c. for plea, that the defendant permitte! 
priſoner to eſcape voluntarily, and to go at large: «2! 
verſe of the taking upon freſh purſuit; and an iſſue there 
Vid. 195, 198. The like plea, with a demurrer thereto. \ 
Eatr. 172. pts ; 
A plea that the defendant did not permit the priſoner to 
at large; and an iſſue. 1 Brown 175. Pl. Gen. 237. Cl. Al 
A plea by the marſhal of the king's bench, that by # 
Curt the habeas corpus was made de habendo corps © 


| 
/} 
* 
= 


In Actions of Debt. 


{ic ad diem, &c. a replication maintaining the declaration, 
lad a traverſe that the defendant had the body before the juſtice, 
ic. an iſſue upon the traverſe. 2 Brown 61. Hern 318. 


ot, That the ſheriff diſcharged the priſoner out of his cuſtody, 
of y virtue of a ſuperſedeas. Tho. 144. 

gy Jo an action of eſcape againſt the marſhal; a plea that the 
ant 


priſoner was committed to him in execution, and cat he had 
and now hath him in his cuſtody; and a traverſe that he - 
mitted the priſoner to go at large; and an iſſue thereon. Ro. 
Lntr, 225. 

The FI pleads the ſtatute of limitations to a declara- 
ton in an action of debt for an eſcape; the plaintiff demurs. 
1 Saund. 35. 

To an ation of debt for an eſcape brought againſt the upper 
rarden of the fleet; the defendant pleads nil debet, and an 
fue, with a ſpecial verdict; but no judgment. Lev. Entr. 58. 
A plea that the priſoner broke out of priſon, and was taken 
210 upon freſh purſuit; a replication proteſting, &c. that he 
id not break out of priſon ; for plea, that the defendant vo- 
untarily permitted him to eſcape; a rejoinder maintaining the 
lea, and an iſſue. Bro. Va. Me. 516. 

A plea that the defendant did neither take or arreſt the perſon 
uppoled to have eſcaped. Bro. Va. Me. 255. 

A plea that the pritoner was taken for another cauſe; and a 


werſe of the caule ſet forth in the declaration. Ra. Entr. 172. 
et. Intr. 128. 


deſet A plea that the priſoner was permitted to go at large by the 
he » mer theriff, Dyer 66. A plea that the defendant did not per- 
1010 OP" priſoner to go at large. 5 Co. 89. Bar by nul ticl record 


It 1ecOVery, Ra. Entr. 169. / 
to an action of debt againſt the marſhal for an eſcape; a q 
a that the priſoner made a tortious eſcape, and that the de- 
dart took him upon freſh purſuit ; a replication that the de- 


aut permitted him to eſcape, with a traverſe of the priſoner's 
zeug the priſon. Ra. Entr. 152. 


n, by lo an Action of Debt upon an Emiſſet. 

miuc 

and 2 bl : 

s there 4 lehet per patriam. 1 Brown 166. 

WY lat the defendant gave a bond for the payment of the mo- 


„ 2 repication denying it. Pl. Gen. 277. 
an action of debt againſt a prior upon an emiſlet by the 


"mr; a plea that the things never came to the uſe of the 
* Ra. Entr. 252. Vet. Intr. 41. 


Yy 2 Upon 


References to Precedents 


Upon a Mutuatus. 


Non debet the money borrowed. Pl. Gen. 281. 
the plaintiff lent the defendant, to be paid when 
enfeoffed him of lands, which he had not done; 
that it was borrowed generally; and a traverſe th 
rowed upon condition. Ra. Entr. 153. 


A tender, and the money brought into court. Wilk. 209. 


A plea thy 
the plainf 
a replication 
at it was bor- 


Upon a Computaſlet. 


Plea quod non computavit. Pl. Gen. 250. 
Nil debet per legem upon the arrears of an account, where 
the defendant's attorney 1s examined according to the ſtatute, 
Pl. Gen. 257. 
Nil debet per patriam. Ra. Entr. 149. 
Payment of the arrears. Ra. Entr. 150. 


By Foreign Attachment. 


A plea of a forei gn attachment in the mayor's court of Lon 
don. Tho. 160. Vid. 168. Bro. Red. 231. Ra. Entr. 157 
Vet. Intr. 113. 

A replication thereto denying the cuſtom ; an iſſue upon i 
cuſtom, and a certiorari awarded and certified by the reccrd 
ore tenus; that there is not any ſuch cuſtom, as alledged by i 
defendant, but the cuſtom thereof was in the ſchedule to f 
writ annexed. Tho. 177. 

A plea of a foreign attachment in the court of the may 


and bailiffs of the city of Exon, and the cuſtom pleade 
Bio. Red. 237. 


To Actions of Debt upon Statutes. 


Not guilty. Han. 82. Co. Entr. 160. 

Nil debet per patriam. Wi. Entr. 198, 210, 212. Co. En 
165. Aſh 89. 

To a — IR for tithes; a plea that the lands were 7 
of the late diſſolved priory of M. and that the laſt prior, 3 
all his predeceſſors, held the lands exempt from the pay" 
tithes, till the time of the diſſolution; a replication that . 
tithes were payable within ſorty years next before the diſſ 
tion; and a traverſe ot the preſcription ; a rejoinder and 1 
Tho. 137. | | 

The like plea as to part, nil debet per patriam; and 7 
the reſidue, that the lands. were parcel of the late diſſol 

hoſpital of St. John of Jeruſalem, and that the defendant 
his anceſtors enjoyed, &c. and that the laſt prior, and Ms | 
deceſſors, held the lands exempt from the payment of nth 
the time of the diſſolution, and from thence by ſeveral Kat 


&c. Wi. Entr. 344, 340. 


In Actions of Debt. 


To a bond with a conditien, &c. a plea that the plaintiff 
«3s a bankrupt, and that the defendant paid the money due for 
ent to the aſlignees under the commiſſion. Tho. 167. 

To an action againſt a ſheriff for a falſe return of two mem- 
hers of parliament, where one of them was not reſident in the 
county; a plea by a reſidence at H. in the county of S. and a 
averſe that he was reſident at P. in the county of D. Ro. 
Eutr. 418. 


To an Action for an Amercement. [CP 421] 


To an action by the maſter, wardens and company of ſhip- 
nights, for a fine laid upon the defendant for non-appearance, 
kc, a plea that the defendant was a freeman of the city of Lon- 
don, of the fraternity of ſhipwrights, who have a court for the 
gorernment of their fraternity; and as one of the fraternity he 
caght to be attendant there, whereby he denies himſclt to be a 
member of the plaintiff's company; judgment for the defen- 
fant upon demurrer. Ro. Entr. 207. | 

Io an action brought by the maſter and wardens of the mer- 
chant taylors, for a fine laid upon the defendant for refufing to 
be of the livery ; a plea that he was admitted free of the c:m- 
any; but by the conſtitution thereot no freeman is bound to 
pblerve the law, or to pay the penalties aſſeſſed upon him, un- 
lets he had been ſworn tor that purpofe. Wi. Entr. 253. 

By the mayor and goodmen, &c. for a penalty for the breach 

{ 2 by-law, a plea, of the act 13 Car. 2. that no perſon ſhould 

e choſen into any office, who within a year next before ſuch 
«tion, had not received the ſacrament of the lo1d's ſapper 

<crcng to the rites of the church; and that the defendant 
| not received it, whereby he became incapable, and thai 

election was void; a demurrer thereto. 2 Ven. 244. 


By Wager of Law, or Nil debet per legem. 


Nil deber per legem inſtanter to part, to the reſidue, always 
bi get _ to pay; and an iſſue thereupon as to the retidue. 
en. 303. 

Per legem inſtanter which the deſendant doth perfect. Han. 
118, 119. 1 Inſtr. Cl. 343. 


Nil lebet per legem which the deſendant does perfect at the 
N Day, Han. 118, 120. 
be like in proper perſon. Han. 109. Mo. Intr. 211. 


Nil 


— ,  oIS——_  o_ ——— 


References to Precedents 


Nil debet per legem, and at the day the defendant is def... 
tive in making his law. Han. 109, Mo. Intr. 188. 1 Ing; 
Cl. 344. Tho. 427. ths | 


Nil debet per legem a 


t the day. Mo. Intr. 199. The 1, 


as to part, and an iſſue as to the reſidue. Pl. Gen. 365. 


Several Pleas. 


To the bond non eſt factum, to the money lent, nil debe 
| ooo 1 Brown 166. PI. Gen. 357. Cl. Af. 118 


an. 109. f 


Non detinuit as to part, and nil debet per patriam as to the 
reſidue. Tho. 181. 

As to part, that the ſeveral retainers were not made accor- 
ing to the form of the ſtatute of labourers, 5 Eliz. whereby they 
were void; and as to the reſidue nil debet per legem, which the 
defendant compleateth; a demurrer to the other plea. I ho. 198, 

As to the money borrowed Nil debet per patriam, and as to the 
retainer, and the goods bought, that the defendant delivered19 
the plaintiff two bonds, wherein one L. was bound with the 
defendant for the payment of Sos. in full ſatisfaction vt the 
debt, which the plaintiff accepted; a 1eplication proteſting, 
&c. for plea, that the defendant did not accept it in ſatistacti- 
on. Ro. Entr. 192. 

To a bill penal ſolvit ad diem; to the nar* upon an mille 
Nil debet per legem at the day. Han. 74. 

To three bonds, the defendant pleads an indenture and a 
covenants performed generally to one of the bonds, to the k 
cond and third conditions performed; a replication anda he 
aſſigned in nonpayment of the money at the day in the 116 
ture as to the firſt; and a demurrer thereto. Wi. Enti. 285 

That he was always ready pleaded to part, a plea in ad. 
to the other bond; the general iſſue as to the mutual!s. | 
Gen. 256. A replication that he did not tender the move) 
the day, and an iſſue. | 

Non eſt factum as to the bond, and a wager of Jaw as i! 
mutuatus. Pl. Gen. 355. Cl. Aſſ. 81. Alh. 191. 
That he was always ready as to part, and nil devet Fer e 
am as to the reſidue. Pl. Gen. 356. Cl. Cl. Aft. 119. K 
Entr. 159. The like as to part, and nil debet per lege 8 
the reſidue. Ra. Entr. 159. ; 2204 

Nil debet as to the monies, and non detinet as to the ch 
Pl. Gen. 251. 1 Inftr. Cl. 340. ; 

Nil debet as to part, and as to the reſidue a ſurrender 0! | 
term before any rent in arrear. Pl. Gen. 253. 4 

Nil debet as to part, and per mi nas as to the reſidue. Cl. 
127. The like for an executor againſt an exccutot. ! 


t pet 
125. 


In Actions of Debt. 


As to part an acquittance, and as to the reſt plene adminiſ- 
gavit. Bro. Red. 173. — 

That one of the defendants died after the laſt continuance, 
ind the other pleads plene adminiſtravit. Bro. Red. 175. 

Nil debet per patriam as to part, and as to the refidue nil 
debet per legem. Cl. Aſſ. 125. The like, and non demiſit. Ra. 
Eatr. 152. Vet Intr. 42. 

As to part nil debet, as to the reſidue an aſſignment and ac- 
ceptance of rent from the aſſignee. Bro. Red. 226. 
To a computaſſet, Mutuatus, and a nar' in the detinet, a bar 
by non debet nec detinet. Bro. Red. 259. Xe 
One executor pleads plene adminiftravit, and the other a re- 
punciation of the will, &e. Cl. Af. 133. 

As to part for a ſalary the defendant pleads the ſtatute of la- 


hey bourers; as to the mutuatus nil debet. Cl. Aff. 139. 

* As to pat the defendant demurs; as to the rchdue pleads 
198, pil debet, Cl. Af, 152. 1 

** As 10 4 conditions performed in the indenture; as to the 
Jus idue that he was always ready to pay; a replication and iſſue. 
the All. 325. 


A tender as to part, and nil debet as to the reſidue. Han. 
10, 111. | F 

fact. Conditions performed as to the bond, with a condition for 
ayment of money at ſeveral days; non eſt factum as to the bill 
«ral, and nil debet per patriam as to the emiſſet and mutua- 
us. Vet. Intr. 233. 

nd al Conditions performed as to the bond, non eſt ſactum as to 
the (WP bill penal, and a wager of law as to the computaſſet. Ra. 


ltr, 170. 
General Iſſues in Debt. 


Nil debet per patriam. Bro. Va. Me. 168. Mo. Intr. 179. 
. Aſſ. 72. Tho. 4 6. i | 


ut) Non * per patriam. 1 Inſtr. Cl. 340. Han. 108. 
bo. 426. 


is 10 U Nil debet per legem. Mo. Intr. 179. Bro. Va. Me. 218, 
d. I Inſtr. Cl. 211, 342. Clitt 149. 

er 1 N per legem. Bro. Va. Me. 218, 220. Bro. 

9. * l, 

em a dh ad diem. Bro. Va. Me. 220. 1 Iuſtr. Cl. 341. Tho. 


N 25 
chart don dimifit, Cl. Aff. 98. 1 Inſtr. 210, 340. 
10 ell factum. Mo. Intr. 157. Pl. Gen. 333. Bro. Va. 


214. 
Von elt factum teſtatoris. Ibid. Cl. AM. 71, 78. 


DETIN UE. 
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Detinue. ö 

. She ( 

| in 10 

A Dec'ara-, Lincoln- 8. late of (ſuch a place) in the ſaid count ” 
tion m De- ſhire, ff. J grocer, was ſummoned- to anſwer to E. H. dt 5 
ee a plea that he render to him chattels to the value of ten pounds, ot 
* which he unjuſtly detains to himſelf; and whereupon the ſail p 

| £0. 


E. by C. V his attorney, declares, that whereas he on the firſt 
day of Auguſt, in the year of our lord one thouſand ſeven hun. 
dred thirty-four, at E. delivered to the ſaid F. the chattels of 1 
the ſaid E. following, (chat is to ſay) two quarters of hemy- 


ſeed to the value of one hundred ſhillings, and two dozens of n 
hemp to the value of one hundred ſhillinps, to be re-delivered 5 
to the ſaid E. when ever the fame ſhould be required: Never 


theleſs the'ſaid . though often requeſted, hath not yet deliver- | 
ed the ſaid chattels to the ſaid E. but hitherto hath aud ftill doth 15 
refufe to deliver the ſame; whereupon the ſaid E. declares that F 
he is injured and N gen to the value of ten pounds; and 5 


| thereof he brings proof, Se. | 5 n * 
ADeclara- Derbyſhire, f. 4. M. late of (ſuch a place) in the ſaid fi 
tion in De- county, gent. was ſummoned to anſwer to F. C. of a plea that 28 
tinue for a he render to him a certain writing obligatory, which he nnjuſt ah 
Bond, ly detains to himſelf, Ge. and whereupon. the ſuid B. A. by A. 


B. his attorney, declares, that whereas he (on ſuch a day-and 

year) at S. in the ſaid county, delivered to che ſaid A. the faid 

writing, wherein it is expreſſed that one F. S. of D. inthe 

{aid county, hoſier, is held and bound t the ſaid A. in tuen. 

ty pounds, to be pail at a certain time contained in che lame 

writing, ſafely to be kept and delivered to the laid 4. when 

| thereto required: Nevertheleſs the ſaid F. though often required 

hath not yet delivered to che ſaĩd A. the ſaid writing obligatory 

but hitherto hath and now doth refuſe: to deliver the lame; 
whereupon, Sc. (as in the farmer). 1 39 

A Nectara- F. B. late of D. Sc. was ſummoned to anſwer 7. P. gent, 

tion in De- of a plea that he render to him a certain. box with charters, uri. 

rinue for 2 tings, and other muniments therein contained, which he unjuſt 

alot ly detains to himſelf; and whereupon che Said 7: V. by K. . 

which came his attorney, declares, that whereas he on (Vac @ day am q 

to the De- at S. was poſſeſſed of the faid box, with charters, urige 

ſendant's and other muniments contained in the ſame box, (that is 19/97) 


_ by one charter bearing date on the teuth day of Fuze, in the cet 
GNUINg, 07 


Detinue. 


of our Lord one thouſand ſeven hundred thirty-two, whereby 
one V. N. demiſed, enfeoffed, and by the fame charter confirm- 
ed to one J. A. and C. B. all thoſe lands and tenements, rents 
aud ſervices, with their appurtenances, called M. in the pariſh 
of S. in the faid county. which the ſaid V. P. together with 
V. S. deceaſed, lately had to them and their heirs, from the - 
delivery and confirmation of one P. H. and R. V. to have and 
10 bold all the ſaid lands, rents and ſervices, with their appurte- 
nances, to the ſaid J. 4. and G. B. their heirs and aſſigns for 


y ever, as in the ſaid charter is more fully expreſſed; and alſo 
ol other charters, writings and muniments, (% we.) rentals and 
a court-rolls concerning the ſaid lands and tenements called M. 
- contained in the ſame box, as of the proper box, charters, writ- 


ings, and other muniments of him the ſaid ,F. P. and being ſo 


* pollefſed thereof, he the ſaid F. on the ſame tenth day of June, 
of in the year and at the place aforeſaid, caſually loſt the ſaid box, 
17 with the charters, writings, and other muniments therein con- 
of nined, and the ſame box, with the charters, writings, and other 


muniments therein contained, aſterwards (that is to lay) on 
the ſame tenth day of June, in the year and at the place afore- 
ſaid, came to the hands and poſſeſſion of the ſaid F. B. by his 
1 hading the ſame; whereby the ſaid J. B. then was and now is 
= poſſelſed thereof: Nevertheleſs he the ſaid J. B. (though often 
required) hath not yet delivered the ſaid box with the ſaid char- 
00 ters, writings, and other muniments therein contained to the 


ſd J P. but hitherto hath, and ſtill doth refuſe to deliver, and 


1 by unjuſtly detains the ſame; whereupon, Sc. (as in ie fer- 
N. 5 
— Auch the ſaid J. B. by R B. his attorney, comes and defends The Da- 


Fe le force and injury when, Sc. and he bringing here into che endant 
Curt the ſaid box with the charters, writings and muniments brings the 
ſteretn contained, ready to be delivered to what perſon or per- ox into 
Is tis court ſhall here conſider and adjudge, pleads that the Hurt, and 
box with the charters, wiitings and muniments therein e 
died, long before the finding thereof as aforeſaid, that iss * 
P lay (on ſuch @ day, year and place) was delivered to him by Tuat the 
. B. aud T. B. with their of ene and conſent, under certain Box waz 
(t%)10us between them the ſaid H. and 2. to be fulfilled, to delivered 
laden and juſtly kept and delivered to them the ſaid H. and n Conditi- 
Lu one of them, under thoſe conditions; but whether thoſe?” * 
Kitions, on the part of the ſaid I. or on the part of the ſaid 
| ar lulfilled or not, he ſaith that he is altogcther ignorant, 
09 prays that they the ſaid 4. and T. may be lummoned, Sc. 
frefore the Sheriff is commanded, that by honeſt, Sc. he 


natory, 
ſame; 


P, gents 
, Wy 
wnjulle 
A. B. 


* ya 


ritingt, E : Prave vhs 

0 1 * itt9 be known to the ſaid H. and T. chat they mult be ny be. * 

hs ve 1 na morrow of all-ſouls, to ſhew if they have or know, ſummoned 
I the ſaid box with the charters, writings and muniments te they 


herein Cauir, 


[| 
| 
193 
| 
| 
| 
| 


Detinue. 


A Sci, fa, therein contained, may not be delivered to che ſaid Z B. &. 
awarded. The fame day is given to the parties to be here, &c. at which 
Idem Di day came here, as well the ſaid J. B. in his own perlon, and 
Frys © the ſaid H. B. and the ſaid . B. though ſolemnly ſummoned 
Return of came not; and the Sheriff hath returned, that he caulcd it i 
the Sci. fa. be known to the ſaid T. B. by A. B. CET and H. 5. 
oneſt, &c. to ſhew in the manner aforeſaid, if, &c. and tha 
the ſaid T. B. hath nothing, Sc. nor is it to be found, Er. 
whereas it is teſtified here in his majeſty's court, that the faid . 
Teftatum hath enough in the county of B. whereby it may be made known 
awarded, to him; and alſo that he lurks, wanders, and runs up and down 
CP* 423] in the ſaid county of B. Therefore the faid Sheriff of B.“ is com- 
manded, that by honeſt, Sc. he cauſe it to be made known to 
the ſaid H. B. that he be here (on the day of another ieturm) to 
ſheweif he knows, &c. why the ſaid box with the charters, uu- 
niments, and writings therein contained, may not be delivered 
to the ſaid F. in the manner. aforeſaid, if, &c. at which day 
came here, as well the ſaid J. B. in his own perſon, as the ſaid 
FJ. C. by his ſaid attorney, and the ſaid H. by R. B. his ator: 
The return ney, likewiſe came; and the ſaid Sheriff of B. returned, tha 
he hath cauſed it to be made known to the ſaid H. to be here u 
this day, by A. B. C. D. Sc. honeſt, Sc. to ſhew in the mar- 
ner aforeſaid, if, Sc. And thereupon the ſaid H. prays les 
An Impar- to imparl thereto, (in eight days of St. Martin) and he hath it, 
lance. Sc. The ſame day is given as well to the faid F. C. as tothe 
hd 5 O06. | | | | 
iin And the ſaid C. by Bal Herne his attorney, comes and de 
Detinue of fends the force and injury, when, Sc. and pleads that the la 
2 horſe that A. ought not to have or maintain his ſaid action againſt him 
the Plain- becauſe he ſaith (on ſuch a day and year) at M. aforelaic, th 
titdeliver- faid A. delivered the ſaid horſe to the ſaid C. to be put into 
to the De- Paſture of the ſaid C. in M. aforeſaid, at the peril of the lai 
fendant to A. to feed on the graſs there growing; whereupon he the fa 
depaſture C. did put the ſaid horſe into the faid paſture as atforelad 
at his own JJ;thout that, That the ſaid A. delivered the aforeſaid hore! 
perl 5 906 him the ſaid C. to be ſafely kept and delivered to the fais 
that he de- When demanded in ſuch manner and form as the ſaid 4: con 
livered to Plains againſt him; and this he is ready to verify; whereupe 
be ſafely U. prays judgment whether the ſaid C. ought to have or mai 
kept, &c. t ain his 34 action againſt him, &c. : 
A plea as And the faid C. by B. T. his attorney, comes and defend: 
to the De- Torce and injury, when, Sc. and pleads that the ſaid 4. 0ug 
tinue of not to have or maintain his ſaid action againſt him, becault 
chatteis Faith that after the bargain and ſale aforeſaid, of the ſaid de 
Fe dred quarters of oats, ſuppoſed to have been made 1" | 


manner aforeſaid, and before the ſaid day ot rr. 


Detinue. 


thereof, (that is to ſay) on ſuch aday and year) at H. aforeſaid) 
te the lad 4 commanded and required the ſaid C, forthwith to 
i the faid hundred quarters of oats, to whatever perſon or 
perſons loc ver willing to buy the ſame, for the beſt price he 
| could cer, for the beſt profit and eee 2 of the ſaid A. and 


0 


dre quarters of oats to one J W. tor fix wing for each 
quartet ; which ſaid monies ariſing therefrom, he the ſaid C. 
ern ads that is to ſay (ſuch a day and year) at H. aforeſaid, 
was ready to pay, and tepdered to the ſaid 4. but the ſaid A. 
ken aud there altogether refuſed to accept the ſaid monies of 
the laid C. and this he is ready to verify; whereupon he prays 
judgweot whether the ſaid A. ought to have or maintain his 
ad ation againſt him, &c. 


10 
nu- 


Ted 


Gay And the {aid A replies, that he, notwithſtandin any ching Replicati- 
laid bore alledged in the plea of the ſaid C. ought 850 to be 7 TT. 
ttor- dude from having and maintaining his ſaid action againſt the thecom- 
that 1d C. becauſe he the ſaid A. faith, that he did not command wand and 


re N 
man- 
leav 
th it, 
10 106 


ters of cats, as the ſaid C. hath above alledged; and this he 
prays may be inquired of by the country, &c. MA 

Aud the ſaid F. by T. F. his attorney, comes and defends 
de force and injury, when, &eœ. and the ſaid attorney ſays; that 
£1: not inſtructed by the ſaid J his client, to give any anſwer 
cr the ſaid . to the complaint of the ſaid E. and ſays nothing 
nber thereupon : whereby the ſaid E. remains therein unde- 
<< by the faid E. therefore it is adjudged that the ſaid A. 
cover againſt the ſaid J. his chattels aforeſaid, or the va- 
je thereot ;,and the ſaid I at the mercy, &c. and the ſheriff is 
Mmmended that he diſtra in the ſaid FJ. b. all his lands, &c. and 


nd de 
he lai 
ſt him 
id, th 
into th 
the Jai 


* ATI . ' : 
the fa te ſues, Ke. To that he render to the ſaid E. the chattels 
orelald lla or the value thereof; and that by the oath of honeſt 
wa Junta men of the ſaid county, he diligently inquire what 
> fa 


ne the faid E. hath ſuſtained, as well by reaſon of detain- 
de nich chattels, as for his expences and coſts by him laid 
[10 is luit in this cauſe ; and it the ſaid F. ſhould not render 
Heid E. the chattels aforeſaid, then how much thoſe chat- 
* worth, according to the true value thereof, and in what 
c. Let the theriff make appear to our juſtices here, 
wee weeks from the day of St. Michael, under the ſeal, &c. 


7 frals, &e: The ſame day is given to the faid . to be 
4 by. . * q 1 7 . 


A. cont 
hereu pe 
Or ma! 


efends! 
A. 0ug 
hecault 
ſaid da 
de in! 
dcn 


i010 


AN 


Where the 
deſendant 
ſays that 

the plaintiff 


after the 

: . b-rg-in 

ay the money ariſing theretrom to the aid A. By virtue of command- 
which command and requeſt, he the ſaid C. afterwards, that is ed him to 


to {ay (ſuch a day and year) at H. afore ſaid, fold the ſame hun- fell them. 


Cr require the ſaid C. forthwith to fell the ſaid hundred quare requeſt, 


Judgment 
by non ſum 
informatus 


in detinue, 
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5 Mod. 193 


An action of Detinue is a remedy to recover goods, chattel, 


value or price thereof, as may be obſerved in Brach, lib, 
3. fol. 102. B. If any one ( ſays he) will claim any meal! 
thing, whether lent, pledged, or from whatſhever cauſe, he ugh 
in this action to ſhew the price of it, and ſ declare in his acht: 


to reflore the thing itſelf, but disjunctively, either the thing itfi! 


tion treated of what things it lies, by and againſt whom to be l 
we ſhall here only confader, in 525 


* An Abridgment of the Caſes in Detinue. 


— 


charters, or writings, &c. the actual property of one peiſ 

that are in the poſſeſſion of another, whether by ending e 
livery or bailment; and in chis action, the things heating 
are to be recovered, if they can be had; and if not, then the 


becauſe he of whom the thing is demanded, is not bound precifily 
er the price of it. 


| As Rolls and My. Danvers have in their Abridgments of this ac 


Firſt, Of the Writ and Proceſs. 
Secondly, Of the Declaration. 
Thirdly, Of the Pleadings. | 
Vourthly, Of the Trial, Verdict, Damages and Jucgmen 
Fifchly, Of the Execution. | 


Firſt, Of che Writ and Proceſs. 


of bis: E writ may be Viccuntiel, and ſued before the Sie 
in the county, if the plaintiff pleaſe, or he may füt 

the ſaperior courts; for which ſee the forms in Nat. Bien. 

and New Vat. Brev. 323. 

2. In the Common Pleas it is George the Second, &c. cm 

T. that he render to W. à certain charter, &c. which nt 2/4 

dotains to M as it is ſaid; and unleſs he ſhall du, ke. 


Orig. Br, 59. | "or 
3. The writ for deeds in a box, bag or cheſt, ſee Ag.! | 
Vide Lih. Intr. 209. 5 It 
4. Where a man demands wiitings in a bag or cheſt, he We th 


not make mention what they are. Reg. Orig. 160. K. - 
. 0 * | 
they were together, and entire; but if looſe, us _ 


On Actions of Debt. 


;, Agreed in 29 Ed. 3 20. chat Detinue lies for a bag, and 

10:/. in eadem Bagga, without ſaying it was ſealed: Adjudged 
en. 6. 20. 

in The writ may be Bona & Catalla, and he may count of 
duet tallies; but if he counts of a bond, the writ ought to be 
ſpecial, 21 Hen, 6. 29. e 4:5 of 

I one ſue for deeds in an inferior court without a writ, a 
arohibition lies; for men muſt proceed as the law directs, and 
they are compellable ſo fo do. Reg. Orig. 159. Nat. Brev. 159. 
C New Nat, Brev. 323. C. 


de heit need not mention that he is heir in the writ. 5 Ed. 3. 159. 
b. pl. 24. for the action is grounded upon the bailment. 5 Ed. 3. 
1 159. pl. 4. 

ch - by the common law the proceſs was a diſtreſs infinite, 7. e. 


© diſtrain him by his goods and chattels until he appear. Var. 
Dv. 139. A. 14 Han. 6. 1. but by the 25 Bd. 3. cap. 17. a 
Capias was given to arreſt the body of the party to bring him 
1610 court. 

10. Whether proceſs of outlawry lies in Detinue of Charters. 
Dy. 223. | 
uu. If Detinue he brought of a cheft ſealed with charters 
therein, there, for that the court cannot be appriſed by the writ, 
whether they concern the realty or not, proceſs ſhall be made 
by Capias; but when the party appears, and counts, whereby 
It appears to the court that the charters do concern the realty, 
lden he ſhall be permitted to appear by attorney. 29 Ed. 3. 19. 
He. 4.2. 21 Hen. 6. 42. 20 Ed. 4. 3. 2. pl. 12. 14 Hon. 
4.1. 40 Ed. 25. pl. 28. 


Secondly, Of the Declaration. 


i, The count ought to name all things certain, as to the time 
l place, and the value. 1 Rich. 3 20. a. 3 H. 6. 


8 dhe count be of the bailment of ſpoons, you ought to 
jay fue ine the number. Lib. Intr. 211. D. Seck. 2. 
Brew | 3 It the count be upon a finding, then you ſay that ſuch a 


and year the plaintiff was poſſefled of ſuch goods, and loft 
ken, 2nd that ſuch a day and year they came to the hands of 
'cetrndant by finding. Lib. Intr. 209. B. 

+ The heir in a Detinue ought to count that the box was 
«00 ſealed, for otherwiſe it belongs to the executors. 36 
- 6. 27. fl. 36. 39 Ed. 3.7, 8. 41 Ed. 3. 2. 11 11.4. 9. 

S If one brings Detinue of a cheſt with charters, he _ to 
that the cheſt was locked; for otherwiſe he ſhall have a 


general 


8. 4. bails deeds, to rebail to him and his heirs; there the 
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[P* 4251] the eee * eftate; and goods and chattels are intended ouly 


Readings and Obſervations 


general writ of charters. 39 Ed. 3. J. contra 14 U. 4. 30. and 
if it be not locked, he ought to ſhew what the charters are f 
cially. 11 H. 6. 9. 47. 14 H. 6. 4. ſee 14 F. 6. 1. the de- 
fendant came in upon the exigent, and the plaintiff counted ol 
a cheſt, with charters, and of one charter in ſpecial; the defer. 
dant pleads to the charter Non Detinet, and to the refidue wagt: 
his law inſtantly, and then was permitted to make an ator 

6. The heir ought to count of the certainty of the lands and 
alſo how it was conveyed to him, or elſe it cannot appear that 
the deeds belong to him. 3 H. 6. 19. pl. 31. he ought to count 
as heir, if he . as heir. 7 K. 6. 31. pl. 25. But if he 
counts upon a hailment, to rebail to the anceſtor and his hein 
he need not ſet forth a title to the land. 19 Hen. 6. 41. fl. 8, 
for there the action is merely founded upon the bailment and 
detainer. 

7. If a feoffee with warranty makes a feoffment with wanan- 
ty, his heir ſhall have Detinue, and count ſpecially. 1 C. 2.2 
Buckhurſ/t's caſe. | h 

8. The heir counts that his father was ſeiſed in fee, and de- 
mands the deed of the eſtate in fee; and held good; for his fx 
ther may diſcontinue, and take it again in fee, and therefore his 
count ſhall be preſumed good. 38 H. 6. 24. pl. 11. 

9. The plaintiff muſt take care in his count to lay damages 
enough for the thing detained, for he can recover no more than 
he declares for. Fenk. Cent. Cafes 159, 288. Cafe 22. 

10. An adminiſtrator may count of his own poſſeſſion, 
though he was never poſſeſſed; for if the inteſtate at the time 
of his death was poſſeſſed, the law in that caſe caſts a ſufficient 
poſſeſſion to maintain an action poſſeſſory. Godb. 34. 

11. It the writ be of Bona & Catalla, the count cannot be 0! 
charters, for Bona & Calalla are not proper words generally tc 
expreſs charters by, becauſe they belong to the real, and not to 


perſonal things. 22 Ad. 4. pl. 32. 


Thirdly, of the Pleadings. 


1. Non Detinet is the general iſſue in this action, ant! a 99% 
bar, becauſe it is directly contrary to the ſuppoſal of the ny 
and a good iſſue tendered Liber Intr. 211. D. S:#. 1 5/7 
112. C. Sed. 4. 5. and this may be /er patriam or ff 2 
Liber Intr. 211. D. Sec. 1. 112. Sed. 4. cap. 55 22 pry 
29,/ pl. 10. 5 Ed. 3. 145. pl. 4. 27 Ed. z. 83. ft 6. 426 

w& . | of 


On Actions of Debt. 


». And though the bailment be by deed, for the Detinet is the 
{ſtance of the action, and not the bailment. 27 H. 8. pl. 14. 

An accord is a good plea in Delinue of perſonal chattels, 
* not of real. 9 9. 78. 6. Fuice s caſe. ; | 

4. A plea that the goods were delivered to him, and attached, 
i; a good plea by the cuſtom of the city of London, Lib. Intr. 
112. C Seck. 5. An attachment pending the writ, was held 
ill, N 52. See the manner of pleading an attachment in the 
| City of London. Godb. 400, 401. Latch. 208. 

5. It is a good plea to ſay that the goods were lent to deliver 
over, of which he had a deed. Mat Brev. 138. 


ed the goods to him that had the right. 9 H. 6. 58. a. 

„It is no plea to ſay that the plaintiff gave him the goods, 
becauſe he may wage his law, that the goods were not delivered 
0 him to be redelivered. 22 Ed. 4. 29. pl. 10. 


* $. In Detinue for a horſe it is a good plea that he ſtrayed into 

dis ground, and that he proclaimed him, and offered the horſe 
de- 12 owner, if he would pay for his meat; which he refuſed 
fa todo. Lib. Intr. 169. D. Seck. 2. for ſuch a detainer is lawful. 


9. It is a good plea to ſay that the horſe was ſick at the time 
6f the demand, and could not be delivered without endanger- 
2009 ing his life. 21 Ed. 4. Bro Detinue 42. 

10, If goods are delivered to keep, it is no plea to ſay they 
were taken away by thieves, for ſuch an acceptance implies a 
warrant to keep them ſafe 3; otherwiſe where a man accepts 
goods to keep as his own, for there is no ſuch warranty implied. 
40. $3. Cro. Eliz. $15, | | 

1. A recovery in treſpaſs is a good bar to an action of Defi- 
me. 20 U. 7. 58. b. 

12. It is no bar to ſay that the horſe was fold in a market- 
I unleſs you go further, and ſay it was tolled according to 
dt Hatute. 

13. The bailment is not traverſable where the defendant may 
nge his law, for there his oath that he detains not, is ſufficient; 
Vl he detains not, there could be no bailment. 8 E. 4. 3. pl. 7. 

14. In Detinue for deeds as heir, baſtardy is a good plea; fur 
þ 2 baltard, he is no heir. 35 H. 6. 9. pl. 12. 

5. 4. bailed to B. to rebail, and dies, having two ſons who 


time 
cient 


he of 
ly te 
not 19 
{ ouly 


190 ute partition, he who had the land comprehended in the deed 
=== cke, enfeoffs B. this is a good bar, for by the purchaſz 
3 f de Ceed belongs to 3. 17 K. 3. pl. 45. 

gen Us Warranty and aſſets is no bar againſt the iſſue in tail, in 
„ EI. nee, tor he comes in by the dower. 9 H. 6. 15. . 8. 4 
wy; . 7 10. fl. 4. 


17 Rebailment in another county is a good bar, becauſe he 
v2 wage his law. 22 H. 6. 15. p. 27. 
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6. It is a good plea for an executor to ſay that he had deli ver- 
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18. If corn be lent, it is no plea to ſay that it yer; 
the borrower ought to make 3 at his own ns 
& Stud. 129. a. 

19. If a horſe be lent to a man, and it periſhes, if he uſes it 
not in any other manner than it was lent for, it is a good ba 
otherwiſe if uſed contrary to the lending. Doctor & Stud. 129 

20. It is no plea for a carrier or bargeman to ſay he wy 
robbed. 4 Co. 84. 2 Hen. 7. 11. 

21. If an executor pays a debt of the bailor's, to the value of 
his goods, and dies; this is a good bar in Detinue brought 
againſt the ſurviving executor. 3 Elix. Dyer 189. pl. 6, 

22. It is a good plea for the defendant to ſay that the plain- 
tiff pledged them for money, which is not paid; for then i 
could not be merely a bailment to redeliver. 34 H. 6. 42. fl. i 

23. The defendant pleaded that after the bailment made to 
him by the plaintiff, ſhe married the lord Audley, and he rele: 
ed all actions, Sc. this plea was held not double, becauſe he 
could not plead the releaſe without the marriage. Mz. ;. 
Dame Audley's caſe. 

24. The defendant pleads upon the 4;/ringas after judgment, 
that he after the judgment had delivered the goods to the plain- 
tiff; and it ſeemed it was no plea without its being retum 
by the Sheriff, or without a deed ſhewing it. Meer 402. 4 
kinſon's caſe. Cro. Eliz. 390. the ſame caſe. 

25. A plea of a ſeizure and delivery, by a commiſſion und 
the Privy Seal, held no bar. Gro. Eliz. 651. Bregrave \ 
Watts. | 
2856. It is a good plea that a former action was brought ſe 

the ſame writings, by the name of ſo many bundles, &:. 
Mod. 87. | 

27. If A. bail the goods of C. to B. and C. bring D 
againſt B. for them, B. may plead the bailment to him by 
to be delivered to A. and fo bring in A. as garniſhee, to in! 
plead with C. and if A. bail goods to C. and after gives 
whole right to them to B. B. cannot maintain Detimue for the 
againſt C. becauſe the ſpecial property that C. acquires by | 
bailment, is not thereby transferred to B. 6 Mad. 210. 
v. Aldred. . | 

28. What held no plea in an action of Detinue againſt a Ster 
who pleads a levying the goods by a fleri facias. Ny" 
Waller v. Mieedale. 

29. Upon a demurrer to a plea, and a prayer of garniſh 
an objection was taken that it was after an imparlance, 5c 
good, and proceſs awarded to the garniſhee. 3 A 738 


30. A 


On Actions of Detinue. 


6. A plea of juſtification for detaining goods as Para- 

ala, he'd good to an action brought by executors, 2 

Ln 166. Caſe 201. 

lu this a ion there is a term call'd Garniſſiment, which Of earnith. 
oben the deiendaut in Detinue ſhews to the court by his ment. 
a, that the charters, chatrels, &c. were deliver'd to him 

Vibe plainti, and another to keep upon conditions ; ſo 

n the Garn:/her, o fave himſelf from any other action, 

om pray Garni/hment, which is a Scire facias againſt that 

ker perſon, which is termed the Garniſhee, for him to 

me into court, that the court may have the whole merits 

the caſe before them; and then the court are to judge 

eher the conditions are performed or not; and if the per- 

n ſummoned, which is the Garniſhee, does not appear 

mn the Scire facias, but makes default, a judgment will be 

ad n-ainft him by Ni dicit, and the plaintiff will have 

4:ment to recover the writings. Raft. 213. 1 Brown 147. 

J. Int. 217. Seck. 3. 40 Ed. 3. 11. pl. 24. 

12. When the Garniſhee appears to the Scire facias, and Of inter- 
ads with the plaintiff, it is called an Interpleader; and theſe leader. 
ndirions need nat be fer forth in the plea. 3 Hen. 4 18. for 

alt will appear upon the Interpleader of the parties. 3 H. 

18. and there ſhall be no Interpleader unfeſs the deſendant 

et. 18 E. 3. 22. pl. 3. for the Interpleader is to ſecure 
inſt both parties; and if he does not defire ſuch re- 

che court will not put it upon him. 

13. Where the Scire factas goes againſt the Garniſhee, tho 

le be returned againft. A. the plainriff ſhall not have 
ding deliver'd to him, for the defendunt is not in 

it; the Garniſhee appears, he cannot vary from the 

im alledged by the defendant ; for if he “ varies, the P4261 
17 ſha'l have the deed by judgment againſt the deſen- 

* and the Garniſhee ſhall alfo have Deti-ue againſt the de- 

Want if his allegation of the condition be falſe. Fenk. Cent. 

191. 12 H. 4. 15. 3 H. 6. 50. 21 H. 6. 85. | 

+. If the parties appear by attornies, an Idem Dies dat. 

be piven over, becauſe they cannot interplead but in 

im. 9 Ed. 3. 334. pl. 2. 24 Ed. 3. 24. Pl. 3. | 

pon ſeveral bailments there can be no 1nterpleader, for 

no privity between the parties. 19 H. 6. 2. pl. 6. 

I B 't it the defendant ſaid that he was joint-renant, and 

ech that the bailments were ſeveral, then it ſeems there 

be an Interpleader. © 19 H. 6. 3. pl. 6. P 

7 In Dezinue the defendant pleads another writ, pending 

J ther perſon ; and it was granted for the miſchief that 

1 enſue, that otherwiſe both might recover the deeds, 
Vo Ill 2 2 and 
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and ſo the defendant be twice charg'd. 3 H. 6. 43. N 
which is unreaſonable ; for Nemo bis puniri debe: tro 5 
lum modo Delicto. * 

38. If the defendant and the Garniſhee do not agree 
their plea, there can be no interpleader; for then the gata 
"# will be to no purpoſe to determine the queſtion. * 

. 

As this proceeding is tedious, therefore people ch. 
tions of . and therefore we ſhall ED 2 
on chis particular. 


Fourthly, Of the Trial, Verdict, Judgment and Damage: 


1. The jadgment is, that the ſaid /. do recover again 
the ſaid 7. the ſaid eight quarters of wheat, or the al 
thereof, & dampna ſua. Now. Lib. Intr. 169. C. Sed. 1. Lib. in 
218. B. Sedt. 4. and upon the return of the writ, if it ape: 
that J. did not deliver the corn, then the judgment is for1} 
value, with damages and colts. 17 Ed. 3. 45: 1 Rich. 3.10 
2. 21 FH. 6. 36. a. | | 

2. In 7 H. 6. 31. fl. 25. 22 H. 6. 41. pl. 17. the judgme 
was that the plaintiff recover the deeds if they are found,? 
alſo damages for the derainer ; and if not found, then all hit 
damages. 7 H. 6. 31. fl. 25. 22 H. 6. 41. pl. 19.—Ardth 
tho' it is proved the defendant burnt the deed. 17 f. 
gl. 1. 

3. 5 Ed. 3. 159. b. the heir in Detinue had judgment in 
cover one box, with as many of the writings contained the 
in, as belonged to him. 

4. 21 f. 6. 36. a. Lib. Intr. 219. D. Sed. 17. 9 H.6. 3 
13. 7 H. 6. 45. pl. 27. the judgment was, that the plaintiff 
recover the deeds againſt = defendant, & haberet |.berats 
againſt the Ce: This is a double judgment, v: 
the right and poſſeſſion. | 

5. Bit if judgment be given upon default of the Can 
before appearance, no damages ſhall be given, becauſe | 
nat the deſendant's default. 20 H. 6. 4. pl. 27. 

6. If the plaintiff and defendant make default, the Gat 
ſhee ſhall have judgment, and the plaintiff and defendaal 


in Miſericordia. 40 Fd. 3. 39. pl. 15. At 
. In an action of Detinue for a bond of 20]. where a for th 
dict is found for the plaintiff, the judgment ought to 5 


recover the bond; or if the bond cannot be had lor 20l.1 
damages and coſts; and not the bond, or the vale 0 
bond, for that leaves it to the election of the ſherill. | 
Cent. Cajes 320. Caſe 24. Cro. Fac. 781. 2 Rol. 101. Cri. 
219. Jeu. 71. Cro. El.. 116. 
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On Actions of Detinue. 


A judement reverſed, which a rd to be for four 
be if 225 Mor 394. Banks 
4 A jadgwent reverſed in Detinue, becauſe the writ was 
-/<al-ntiam 201. and the declaration ad walentiam 4ol. Cre. 
{/2. 309. Teurg v. Watfon. | 

o. In Detinue for a bond of zool. the defendant pleads 
ha: the obligor and obligee deliver'd the bond to him ſub 
ent conditionibus, and prays 1 the plaintiff tra- 
wr ſos that it was deliver'd ſub certis Conditionibus; and this 
fue being found for the plaintiff, the iſſue was adjudged to 
be help'd by the ſtatute of Jeofails. Co. Eliæ. 857. Purſſand 
x. Matin. "IS 
it. dene objections to a judgment upon a ſpecial ver- 
d in Detinue. 1. That the writ was de placito Debiti. 2. 
hat the delivery appear'd not to be upon a bailment, but 
7 bargain and ſale. 3. That the jury did not find the par- 
ls iu the declaration to be the ſame as in the indenture ; and 
vw the laſt reaſon the judgment was reverfed, Cxo. Elis. 
66. Bateman v. Elman. / 
12. Judgment reverſed in an ac ion of Detinue of a box of 
harters, where the jury find 4os. if the deed may be deli- 
d. and 7]. if not; and the [deo Confideratum was, that the 
aiif recußeret 408. or 71. but doth not ſay Si factum, c. 
ular 319. Hayward v. Belters. 2 Cro. 682. 

13. If the jury omit _— the value of the deed, yet it 
ay be ſupplied by a writ of enquiry. 1 Keb. $82. 


Fiſthly, Of the Execution. 


1. Execution againſt the defendant was by diſtreſs, for the 
nz detain d and recover'd. Lib. Intr. 169. C. Sed. 1. 20 
43. fl. 13. Nov. Lib. Intr. 170. D. 17. a. 6 Rich. 2. 
afin. 

„ Burif the thing be not deliver'd to the plaintiff; then 
ſhail have execution for the damages, by Capias. Lib. Intr. 
b. I. S:2.6. 20 Ed. 4. 3. pl. 12. 

3 For a Capias was given in the meſne proceſs by 25 Ed. 
and by the equity of the ſtatute, a Capias ad ſatisfa- 
un for the execution. 

At common law the execution, as well for the chattels 
. the damages, was by Feri facias. Lib. Intr. 216. 6. 


Where the plaintiff and defendant made default, the 

* had 1 and a Diſtreſs againſt the defendant. 
3- 39. fl. 15. 

\ Difreſs ifſned forth in Execution. Lib. Intr. 21 gs. C. 

-20Ed. 4. 3.21. 12. 22 H. 6. 41. pl. 17. 7. But 

2 2 2 


Readings and Obſervations, &c. 
| 7. But a Capias lies not. 5 Elis. Dyer 223. Pl. 24. 21 K 


6. 42. | 

8. If the deed concern lands. 8 HH. 6. 29. l. 24. 14 K. 
6. 1. pl. 1. | 
9. But for the damages, if they will not deliver them, 2 
Capias lies. 22 H. 6. 41. pl. 17. 20 Ed. 4. 3. pl. 12. 
10. If deeds are in a box, then a Capias ad ſatisfaciendun 
lies in execution againſt the perſon. 7 H. 4. 2. fl. 8. 10 U 
6. „ d e .. 

11. The party may have a Levari facias. 3 Co. 12. a. but 
that only within the year ; for after the party was put to his 
action of debt, unleſs the ſuit had been continued, before the 
ſtatute of Weſtm. 2. for by that ſtatute, a Sci. fac. was given 
after the year to revive the Jaden and by Weſtm. 2. 
28. an Elegit upon the lands; of which ſee — 4 Tit 
rern . | 

12. If damages be recover'd againft the Garniſhee, the ex 
ecution ſhall be of the goods, and lands of the Garniſhee. 
. ns 38. pl. 1 3. 19 H. 6. pl. 4. But not o 

his body, becauſe, he was not party to the writ upon whid 


Ty 


the action was brought: but comes in by garniſhment. 7 U 
6.:45-M: 27-4 nn 4s mo. 204 wenn 
ech. 6. a Capias ad ſaliſar 


13. But ſee Lib. Intr. 216. B. Se. 
endum was awarded againſt the Garniſhee. 


wy 
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Precedents in Detinue. 


F chattels. Pl. Gen. 370, 371 Ro. Entr. 225. 
Brown 355. Bro. Red. 259. 2 Inftr. Cl. 380. Ra. 
Entr, 211. 21 Hen. 6. 30. Plow. 275. 1 Brownl. 119. 
Reg. 139. Co. Entr. 169. Vet. Intr. 177. Dig. 203. 
The like where chattels caſually came to the defendant's 
hands after the death of R. S. to whom the plaintiff deliver- 


9 ed them to be ſafely ay i 1 Brown 149. 

. Azainſt an attorney for detaining a pair of tables, with a 
N 0 fore-judger. 2 Inſtr. Cl. 284. 

hick 00 a purſe of monies. Ra. Entr. 211. The like of monies 


ina bag, &c. Dig. 196. 18H. 6. 20. 
Of Charters and other Writings. 


Of charters. Reg. 159. Dig. 154.——Of an acquittance. 
Reg. 159.—Of a will. i6i4.—Of a deed of gift of goods. ibid. 
—\ a writing to deliver ſeiſin. Reg. 160.—Ot the chiro- 
graphs of a fine. Reg. 159. 

Of a box, with three bonds, ſealed by the plaintiff or his 
her whoſe heir he is. Reg. 159. | 

By a ſon and heir for a box of charters concerning lands 
&{:ended to the plaintiff, and which came to the deſendant 
by fading. Ra, Entr. 213. The like of intailed lands. Ra. 
br. 213. Vet. Intr. 85. 

By a remainder-man in tail, for a deed of gift in tail, 
which aſter the death of the former tenant in rail, who died 
"hour ilſue, came io the hands of the defendant by find- 
we. 3Brownl. 1 37. 

Againſt huſband and wife for a box with charters, where- 
" the plaintiff's brother being poſſeſſed and ſeiſed of the 
unds, loft the ſaid box, &c. and died without iſſue z and the 
nds deſcended to the plaintiff, aud the box came to the 
tards of the wiſe dum le. Ra. Entr. 209. 

For a box with charters, whereof J. being poſſeſſed, and 
blech of the lands, married M. and died, and the lands de- 
{ceaded 


References to Precedents in Detinue. 


ſcended to the plaintiff as couſin and heir, and the box cams 

to the hands of M. who married one of che defendant, ag 
died; and the box after her death came to the hands of dle 
defendant, Ra, Entr. 213, | 

For a box with charters, where L. being ſeiſed gave the 
lands in tail to H. and E. and gave them the box with th, 
charters, &c. that H. and E. died, that the lands deſceaded u 
the plaintiff, and the box came to the defendant's hands. Rx 
Entr. 210. Vet. Intr. 27. Aſh 164. 
For four boxes with charters, where JV. ſeiſed of a many, 
one ga to the plaintiff and others, deceaſed, in fee ; and the 
1 xes came to the deſendant's hands. Ra. Entr, 213. Ve 

„„ = 6 

; For% box with charters, where T. ſeiſed of lands of the 
gift of V. enfeoffed the plaintiff-thereof, and delivered to hin 
the ſaid box with charters, &c. which the plaintiff loſt, and 


4 7 


the defendant found ir. Ra. Entr. 210. | 
Of a ſtatute ſtaple delivered to the defendant by the plair 
tiff, to be ſafely __ Ro. Entr. 225. The like of a bond 
3 Brown 148. 2 Inſt. Cl. 333. 
Of a box with charters therein delivered to be ſafely key: 
and re-delivered. 1 Brown 1. 
 Ofa box with charters which the plaintiff loft, and thed 
fendant found and detained. Pl. Gen. 374. 2 Inſtr. Cl. 38 
Ra. Entr. 209, 210. Vet. Intr. 28, 84. 

Of a box and a bag of writings therein ſpecially ſet ſe 
„„  HTe WO DER Le bs DEE 

For a wife of an heir for a box with charters which can 
to the deſendapt's hands after the death of the wife's th 
SE Sg ror ot nr Ay 


Of things delivered to be ſafely kept. 


Of an horſe. Bro. Red. 259. 21 Ed. 4. 55. 
Againſt an executor of chattels delivered to the teflator! 
the plaintiff to be ſafely. kept. Pl. Gen. 370. 2 Inftc. Cl. 3 
e SD 
For an adminiſtrator againſt an executor for goods 3 
chattels delivered to the teſtator by the inteſtate to be (ac 
kept, as a pledge for monies lent, which the inteſtate ad 
wards paid. Pl. Gen. 371. 2 Intr. Cl. 381. Afh 108. 
Of . delivered to the defendant by the plaintiff v 
ſafely kept. Pl. Gen. 251, 262. Ra. Entr. 211. Vet. Int 
8 Browal, 119. Ra. En. %. 


For chattels delivered by the plaintiff :o J. to be 4 
„ 5 ? Si on Be | 
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len, who delivered them to S. who delivered them to the 
Alendant. Aſh 164. | 


Upon a Finding. 


That the plaintiff was poſſeſſed of goods which he loft, and 
which came to the defendaut's hands by finding. 1 Brown 
147. Aſh 173. Ra. Entr. 212. 

for huſband and wife againſt an executor for goods deli- 
ered to the teſtator by the wiſe dum ſola, and to be re-deliver- 
ed upon on th ; which after the teſtator's death came to the 
cſendants hands. Pl. Gen. 370. 

By an executor for goods whereof the teſtator died poſſeſ- 
4, and which after his death came to the defendant's hands 
V finding. Plow. 175. Aſh 166. 


Of Goods. bought. 
Of two quarters of hempſeed. 1 Brown 147. Co. Entr. 169. 


M Brownl, 185. 

Of malt ſold, where the defendant ſold it to another, who 
fit to the plaintiff 1 Brown 148. 

By an executor. 3 Brown 187. 

Againſt huſband and wife for barley bought of the wiſe 
njola. Aſh 189. 

for ſheep-ſkins bought to be delivered from time to time, 
tne defendant killed the ſheep. 3 Brownl. 186. 


Interpleaders thereupon of Charters, Ic. 


A declaration by C. and the like by R. of writings deliver- 
ito be ſafely kept; the defendant as to both the declarati- 
1 one plea pleads, that the writings were delivered to 
by both plaintiffs equally under certain conditions, of 
ch the defendant is ignorant whether they were perſorm- 
and prays that both plaintiffs may interplead ; which is 
un; and thereupon one of the plaintiffs prays an impar- 


oods 1 Ke, and the other pleads in bar that the writings were de- 
be ad under ſuch conditions; a Replication that the writings 
late af re delivered as in the firſt declaration, and Traverſe that 
8. / vere delivered upon conditions. Ro. Entr. 226. 

miff webe like declaration; and the defendant after an impar- 
t. Int 


Ke brings the writings into court, and pleads that the writ- 
b were delivered to Rim by the plaintiff, and one N. equal- 
under certain conditions, which he knows not whether per- 
med or not, and prays that V. may be ſummoned ; and 
thereupon 
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thereypon a Scire facias is awarded to N. who prays an ms 
parlan.e, and has it, &c, 1 Brown 147. 3 
Where the defendant brings the box into court, and pleas 
that the box was delivered to him by H. and T. under ces 
tain conditions, which he knows not whether performed a 
not; and prays that H. and T. may be ſummoned, and i: i 
granted, &c, and the ſheriff returns a Scire feei as io T. wh, 
makes default, and a Nickil as to H. whereupon a Teflatun 

- Scire facias is awarded againſt him, who upon a Sc;re jeci re 


turned prays an imparlance. Pl. Gen. 355. Ra. Ent. 218 the 
Vet. Intr. 106. | | by d 
Where the defendant brings a bond into court, and pleads I 
as above. 2 Inſtr. Cl. 386. Another where the Garniſhee ay. 172 
pears. 2 Inſtr. Cl. 386. 'Þ 
Another; and an interpleader upon two bonds upon tut A 
declarations. [dem 308. | 12 2 
For other precedents of interpleader, ſee Raft. 213, 20 
215, 216, 217, 218. 1 Brownl. 121. Aſh 171. Vet. lat, T 
28, 96, 106. N a plair 
18. 
Bars in Detinue. Ju 
E's that 
That he does not detain per patriam. Pl. Gen. 314. be t| 
The like per /egem. - 1 Brown 355. T 
The action acknowledged as to part, and that he does n Win 
detain as to the reſidue per legem. Pl. Gen. 372. Ju 
The like per patriam. 3 Brownl. 186. ther 
That he was aud is ready to deliver the charters. Th 2 
1 ln 
In detinne of an horſe, a bar that the plaintiff deliveret e 
an horſe to him to depaſture ar his peril, and a traverſe T 
the delivery for ſaſe keeping. A replication that he delive x 
ed it for ſafe keeping, and an iſſue thereupon. 1 Brown 149 Ju 
In detin e of chattels, upon an Eniſſer, the defendant ple ſe 
that the plaintiff aſter the bargain, commanded him to V 
them. A Replication denying the command, and an iſſue in 
Brown 149. 5 
In detinue of ſheep, the deſendant pleads that he alwa) \ 
was, and now is ready, and prays a day to deliver them; f cul 
that they are Fere Nature. Bro. Va. 497. 1 Brown 149. T 5 
laintiff, in order to have his damages, — that the de * 
ee, refuſed to deliver them; the defendant rejoins as Th 
fore, that he tendered, &c. An iſſue thereon. 8. 
The defendant pleads Non Detinet as to part, and to the! th 
[P*428 ]fidue pleads * that his wife, while ſole, pledged it, &c. T 


keep guouſque, &c, Replication that the plaintiff was pollel' 


References to Precedents in Detinue; 


the gold ring, and loſt it, and the defendant found it, ani 
merle that the wife pledged it, and an iſſue thereon. Cl. 

142. | 
1 — * againſt N. and A. the defendant pleads a pledg- 
ng to one C. Kc. Bro. Va. 483. The like 505, 514. Judg- 
nent in detinue for the value. Han. 135, 136. By Non Sum 
ſuformatus in detinue. 1 Brown 147. The like of a bag with 
gol contained therein. 2 Tho. Judgment 85. | 42 

ln detinue for value of malt. Pl. Gen. 449. er thut 
he plaintiff have a delivery of the bond againſt the Garnithee 
by default, 2 Inſtr. Cl. 386. a | 

Judgment that the plaintiff have a delivery of the bondl 
ainft the Garniſhee by default. 2 Inſtr. Cl. 386. | 
Damages in detinue aſſeſſed by the court. 2 Inſtr. CL 390. 
Another upon acknowledging the action on the original Di- 
{ringas awarded, and judgment for the value, damages ant 
cos. 1bid. 391. | | 
The defendant brings the charter into court, which the 
nintiff accepts, and the defendant is acquitted, &c. Cl. Af. 
18. | 

judgment for the plaintiff upon a verdi in detinue of 
thatiels. 2 T. Jud. 82. The like where the verdict was part 
fr the plaintiff, and part for the defendant. 1bid. 

The poſtea continuing the proceſs, and a verdict at bar for 
nindenture detained, and judgment for the plaiatiff. 1514 83. 
judgment for the plaintiff upon an inquiry. id. The like 
there ſome are delivered, and ſome not; and the ſheriff re- 
med upon the Diſtringas, that the defendant NI habet. 
len. 84. The like for the plaintiff, upon an inquiry, where 
e ſheriff returned that the defendant is diſtrained. Ibid. 
The like to recoyer monies for the value of chaitels detain- 


es N 


elive u Iden. 85. | 
n 140 judgment for the plaintiff with a Relida veriffcatione as to 
plea be darlev. Iden 86, 87. n £5 

to f Where the defendant relinquiſhes his plea, and by the 


mh conſent, pleads Non Detinet per patriam. 3 Brownl. 


alwa A plea that the horſe, at the time of the delivery, was 
m; f wound, and had ſeveral diſtempers, and afterivards died; 
9. T al cation that the horſe was ound, and traverſe that he 
the (Os uſund, &c. 21 Ed. 4. 55. ws 


That the plaintiff pawned the chattels to V for monies 
*. that J. died inteſtate, and adminiſtration was granted 
te defendant, who took the chattels and detalned them 


the 


monies due, &c. and 7 raverſe that the plaintiif delivered 
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the ſaid chattels to F. to be ſafely kept, and to be re-deliveres 
upon demand. Ra. Ent. 212. g 
That the biſhop, &c. ſeiſed of a hundred, had «fra; 
there, and the * 4 0 as the biſhop's bailiff, ſeized the 
ware ; whereupon ſhe was cried ; and the plaintiff on the 
Ninth of October came and claimed the mare, but refuſed io 
pay for her paſture ; wherefore he detains her, &c. A Hehl. 
cation that on the Tenth of June the plaintiff claimed the 
mare, and offered the defendant 3s. 4d. for the paſture, ard 
Traverſe that the mare remained as an eſtray from the Tu 
ty-ninth of May to the Ninth of October. Rejoinder, maintain 
ing the bar, and Traverſe that the plaintiff tendered the 33. yd 
for the paſture. Co. Entr. 169. 3 Brownl.- 189. 
That S. ſeiſed of a manor, had the goods of waifs ther 
and the defendant, as bailiff of the manor, took the good 
waived by a perſon unknown. A Replication that oue 
ſtole the goods from the plaintiff, who took him upon 
freſh purfuit, and he was indicted, and found guilty, and 
writ awarded to the bailiff of the manor, to reſtore the good 
and traverſe that they were waived by a perſon unknoy 
Aſh 173. 
Non Detinet per Legem as to part, as to the reſidue that t 
defendant levied a plaint againſt the plaintiff, in the ſhen 
court of London, and the chattels then in the defendant's 
tody were attached, and after four. defaults the defend: 
was condemned. Replication, no ſuch record. Ra. Entr. 21 
To detinue brought by an executor, a plea that before t 
argon of the will, adminiſtration was granted to I. * 
old the goods to the defendant ; a demurrer thereto. Fi 


275. Aſh 167. | — 
Pleas concerning Charters. he k 

| 6 , | h 
In detinue, by an adminiſtrator of J. for a bag with — 


ings, a Plea that F. made the defendant his executor, at 
Traverſe of the dying inteſtate. Ra. Entr. 209. 

A Phea that the plaintiff loſt the writing, and 7. found 
to whom the plaintiff releaſed, who thereupon was p 
fed of the writing as his own, and gave it to the deſen 
Ra. Entr. 209. 

That the writing was delivered to the defendant, 
condition to perform an award, which was not done. 
| Entr. 215. Ath. 172. 
2 That there was a diſcourſe between the plaintiff « 
concerning the box, &c. and that B. and the plaintiff 
| vered the defendant the ſaid box, on condition _ 


Ent 


——— ———— ——— 


— — 
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fould direct the defendant to deliver the box to the plain» 
if then it was to be delivered to him, and not otherwiſe;z 
A that B. hath not directed, &. Repl cation, that the box 
ij delivered to the defendant to be re- delivered to the plain- 
;7 upon demand; and a Traverſe of the deliyery upon con- 
tion. Ra. Entr. 214. 

That the boxes were delivered to the defendant equally, 
another and the plaintiff, upon condition that if he ſhould 
uy the plaintiff ſuch a day 100l. the boxes ſhould be deli- 
ered to lim; and that he offered to pay the plaintiff the 
onies, which he refuſed to accept. A Replication that he 
d not offer, &c. Ra. Entr. 215, | 

That the lands deſcended to the defendant as couſin. A 
plication that the lands deſcended to the defendant as cou- 
p; and a Traverſe that he hath a brother called S. Ra. 
ur. 213. | 

That G ſeiſed of a manor, and poſſeſſed of charters, gave 
manor to T. in tail, and delivered to him the charters, 
at the manor deſcended to J. as ſon of, &c. that the plain- 
entered after the death, &c. and found the charters there, 
ich he afterwards loſt ; and the defendant found them; a 
kcation that J. had not a ſon called /. Ra. tntr. 210. 
That V. ſeiſed, &c. enfeoffed the deſendant and S. whom 
deſendant ſurvived, and was ſeiſed until R. diſſeiſed him, 
Leave the lands to the plaintiff, Replication, deny ing the 
= Ma. Sz 

becinue by one in remainder in tail; upon a finding of 
piſt in tail, a plea that the prior tenant in tail made 
ment to . and ſuffered a recovery to uſes in fee; and 
made a feoffment to the uſe of himſelf for life, remain- 
to the defendant in tail, and delivered hin the writings 
the ſupport of his eſtate in remainder in tail. & FE. 


_ the tenements were not contained in the recovery. 
wwnl, 178. . | 


Declarations, 
Where Debt and Detinue are joined. 
Fntr. 250, Vet. Intr. 41. Aſh. 181. 1 Brownl. 104. 
1 140. Pl. Gen. 251, 262. Mo. Iinr. 149. Br. 
259. 54. - ? : 


Pleas 


References to Precedents in Detinue 
Pleas thereto. 


Non Debet nec Detinet per patriam. Br. Red. 259. Pl. Ce 
251. Mo. Intr. 205, | | 
| Non Debet nec Detinet per legem to part. Pl. Gen, 253 
Nil Debet per patriam as to part, and the action ack 
ledged as to the chattels. Pl. Gen. 255. 


Judgments thereon. 


The action acknowledged for part of the chattels, 
judgment thereupon, and a writ of inquiry of damyy 
awarded. Pl. Gen. 372. 

The action acknowledged for all the chattels; and | 
like judgment thereon. Iden 255. : 
Debt and detinue in Landon, whereupon there is judgn 
by Non ſum Informatus as to part of the debt, and for the 
taining and feveral iſſues joined as to the other part of 
debt, continuances of the Venire facias and Diftringas, a 
dict and judgment for the plaintiff after an inquiſition for 
detinue of the cow. 2 T. Jud. 87. 

An action of debt and detinue, where the defendant re 
quiſhes his plea and acknowledges the action. Iden 88. 

An action of debt and detinue, where the deſendant ple 
Non Debet nec Detinet per legem ; and at the day givea by 
court, the defendant as to part of the debt and 7 
linquiſhes his plea by the conſent of the plaintiff, and 
knowledges the action; and as to the reſidue compleats 
law. Iden 89. 

In debt and detinue Ni! Debet per legem as to part a 
debt, as to the reſidue Non Debet nec Detinet per pair 
the defendant makes default at the day given to wag 
law, and the plaintiff enters a Nolle proſequi upon the 
and judgment for the money and chattels againſt the 
tendant. bid. 


Prohibition. 


* ; - 4 4 ; 
* HoueLoN againſt MiLnzer. (*P333) 


Hillory Term, the Third of King William III. 
NE it remember d, that the eleventh day of Febru- Suegeſtionts 


nit) D ary this ſame term comes here into court Richard ue * Pw 
ln, — J. P. his attorney, and gives this court to — — 
lerſtand and be inform'd, that whi s the city of London Lut. 1039. 
n ancient city, and that within the His city there is and Stiles 6g. 

þ been, time out of mind, ſuch ancient and laudable cuſ- 3 Pn 45: 
nud and approv'd of, (that is to ſay) that if any married 3 Meg. — i 
nn reſiding and dwelling within the ſame city hath com- 3 Lev. 11g. 
red —_— ſuch woman being lawfully convicted there- gem f 

u any ſeſſions of the peace within the ſame city, ſhall 228 
zo corporal puniſhment (that is to lay) be carted and puniſh 

Ad within the ſame city, and that during all that time, whores by 
ky woman falſly and maliciouſly hath call'd any other certing and 
kan within the ſame city, whore, ſuch. woman, during 2 
lat time, hath us d and been accuſtom'd to have a proper 

dy for the ſame by an action upon the caſe, in his 

court of Record in the ſaid city of London: And where- 


1 any perſon or perſons whatſoever, for any cauſes, 
pleas or things, moved, informed, exhibited or 
ded, hath been accuſtomed, and of right ought to 
an, as well in the matter therein contained, as in the 
* the ſame, and not dubious, nor in an 2 
en 


Prohibition. 


ſenſe, but ſuch as the party or parties, defendants or apr. 
tees, named in the ſame, may certainly, perie--ly and full 


make anſwer thereto, without any exception, doubt or he. 


(*P354) 


- Have they 


tation: And whereas the ſ1bje is and liege people of onr $ 
vereign Lord the King, and his Progenitors, Kines and 
Queens of England, ought not, nor in times paſt have they 
uſed to be drawn into a ſuit in any court of Record beo any 
Juſtices, or Spiritual and Eccleſiaſtical Judges, of, for or c. 
cerning the ſpeaking or publiſhing any words not ſcandaloy 
or defamatory (but thoſe which ſometimes are to be taken iv 
a milder “ ſeaſe, and refer to different ſubjecis, or may how 
5 different conſtru*ion} nor of words or ſentences not aving 
a certain plain and manifeſt ſenſe or ſignification; nor 
words that don't ſeem plainly to be ſpoken of the ſubject na. 
ter, or applicable to the thing or perſon they are intended 
Hr; but that may be interpreted and —— in a doubt 
and uncertain ſenſe; nor by the law of the land ought toh 
compell'd to anſwer to ſ Ws - inſufficient and uncertain inf 
mation, bill, plaint or libel exhibited or propounded; hut 
ſhould remain free and quiet from all ſuch diſturbance, wa 
ation or IN, by occaſion of ſuch like controverſy ; u 
een or ought to be conven'd or cited before an 
Juſtices or Judges whatſoever; And whereas allo all ple 
and controverſies concerning the expounding and interpreting 
of whatſoever words and ſentences intended for, ariſing fro 
and repreſenting any ſubject matter whatſoever, and alſo th 
fenſe of words and ſentences, and the validity, certainty an 
ſufficiency of ſuch bills, plaints and libels, or any of then 
which regard the right, inheritance, tranquility or quiet 


the commonwealth, and of the affairs of the ſubjeds of 


Sovereign Lord the King, that they may not be unjuſtly df 
quieted or grieved with ſuits and controverſies, do ſpecial 
belong and appertain to our Sovereign Lord the King and 
Royal Prerogative, to be heard 0. determined in his f 
Majeſty's courts of Record, before his Temporal Judges, u 
ought not, nor hitherto, in times paſt, have they been, \ 
any means, tried, determined and diſc ſſed in any Ecclelal 
tical courts, before any Spiritual or Fccleſiaftical Judge 
Nevertheleſs, one Elz. Milner, wiſe of one 5% Minn, 
the pariſh of St. Mary Worlnerh, London, not being ignorant 
the premiſſes, but contriving and maliciouſſv intending a 
jaſtly to grieve, oppreſs and vex the ſaid Richard Fr 
contrary to the laws of this kingdom, and the cuſtoms 
ſaid; and alſ»t5 diſinherit our Sovereign Lord the K ng 
his crown and dignity, nd to draw the conuſance of af 
which belongeth and appertaineth to our Sovereign = 


»* 


Prohibition. 


King, his crown and dignity, to a different ſort of trial in the 

Court Chriſtian, and to put the ſaid Richard to great expen- 

ces, by colour of a certain libel exhibited againſt him by the 

aid El:zabeth in the Court Chriſtian, to require the ſaid Rich- 

cel to appear before the worſhipful Sir Henry Newton, doctor 

of laws, vicar in ſpirituals, general and principal official to 

the reverend Father in God, Henry, by divine permiſſion, 

lord biſhop of London, lawfully conftituted, or his ſurrogate, 

or ſome proper Judge for that purpoſe, impleaded the ſaid 

Rickard Houblon, for and concerning the ſpeaking and ere 

ing the Engliſh words hereunder mention d. by cra ſtily and 

ſubrilely libelling againſt the ſaid Richard in the ſaid Court 

Chriſtian, that the 3 Richard had ſpoke, pronounced and 

publiſhed ſome ſcandalous, injurious, opprobrious and defa- _ The 
matory words, ſounding and tending to the infamy, wound- I utuich are 
ing, blackening and diminiſhing of the ſaid Elizabeth Milner you area 
in her condition, name and good character and reputation, common 

or other words to the ſame effect, that is to ſay, you are 4 en and 
whre, and I'll prove you ſuch, and you deſerve to be carted; and gs lere 
uh women as you never have any children. And that by the have any 
words ſpeaking and declaring the ſame words, the ſaid Rich- Children. 
er intended “ and meant, that the ſaid Elizabeth had com- (*P 35 5) 
ited the crime of adultery or incontinency with ſeveral, or, 


pt jeaſt, with one perſon: And that the perſon then preſent, 


fro ind hearing the ſaid words, did underſtand and take them in 
Such ſenſe; whereas, in fact, the ſaid Richard faith, that 
Mee ſaid Engliſh words contained and ſpecify'd in the ſaid 
hen bel were ſpoken, publiſhed and pronounced in the pariſh of ayerrea to 
1 % Moolnoth in the city of London, and the aforeſaid Eli- be ſpoken in 


beth then was, and long before had been, and now is mar- London. 
ec to the ſaid Jonathan Milner, and then did, and long be- 
re had, and now doth, reſide and dwell in the ſaid pariſh 
St. Mary Walnorth, in the city of London. And the ſame 
i-ar4then and long before did, and now doth reſide within 
laid pariſh. And altho' the ſame Fonathan and Fl.zabeth 
p! their action upon the caſe might have a proper remedy in 
Js ws ty 6 court of Record, within the fame city of Londen, 
by the ſpeaking the ſaid words the crime of adultery was 
arged upon the ſaid Elizabeth ; and altho' the ſaid libel be 
Kertan, doubtful and inſufficient in law, and the Engliſh 
aide therein contained ſuppoſed to have been ſ poken by the 
þd Richard, may be taken and underſtood in a doubtful 
iſe, meaning nothing in themſelves, (or, at leaſt,) not hav- 
>, certain interpretation, for which ſaid cauſes the ſaid 
ard is under no neceſſity, nor by the law of the land, or 
ihe Eccleſiaſtical laws of this kingdom of England, was in 


any 


Prohibition. 
any manner bound to make anſwer to the ſaid libel inthe {114 
manner and form framed and exhibited. And altho' the f 
Richard alledged and pleaded, and offer d to prove in his gi. 
charge in this ſuit all and ſingalar the premiſſes on his part 
above ſuggeſted and alledzed, with undeniable teflimony, tn 
be true, in the aforeſaid Court Chriſtian, before the ſaid Sp. 
ritual Judge: Nevertheleſs, the ſame Spiritual judge gig 
and doth yet refuſe, to admit or re eive the aforeſaid ples 
allegation and proof. And the ſaid Fonathun and Elizalal 
with all their might endeavour and daily contrive to have the 
faid Richard be condemn'd in the ſaid Court Chriſtian, of and 
concerning the premiſſes, in contempt of his preſen: Majeſty 
and his laws, and to the manifeſt damage, prej dice, in- 
poveriſhment and injury of him the ſaid Richard; and thi 
the ſaid Richard is ready to verify; wherefore in an humble 
manner imploring the aid and aſſiſtance of this honourihle 
court, he prayeth relief, and his Majeſty's writ of prohibition 
to be directed to the aforeſaid Spiritual Judge, or any other 
Bag whatſoever, competent in this particular, to prohibi 
im from holding plea before him, or taking any further 
cognizance of the premi'ies. ' And it is granted to him 
cordingly, and ſo forth. n n 
In this caſe, after three mitions, à prohibition wwas denied, bv 
eauſe it was field that the cuſtom of London to have an adi fr 
words extendeth only where a %ig dire#ly called ulm 
end not for words from whence may be collected that ſhe was ani 
woman ; und therefore I have put in the words in this precede 
as they lauld be, to gain a prohibition. | 
Note, That in the precedent from whence this ſuggeſtim us 
taken, it wvas ſuid, that if the words avere ſpoken, they were | 
hen in London; whereas it ought to hate been expreſſly n 
| that the words were ſpoken in London. Vnd ſo it is H 
(*P356) the * caſe of Day and Pitts. Ven- to: For which reafin{! 
averr'd here the words to have been ſpoken in London. 


Hicks againſt Woopeson. 
Mich. 6. V. & M. 13. B. R 


Attachment Somerſet (to wit). Nicholas Hicks, who ſueth in this cae 
_ TIES well for our Sovereign Lord the King as for himſelf, 
4 Mod 324. plaineth of Samuel Woodeſon, clerk, re or of the pe! 
church of Huntſpill in the county of Somer/et aforeſaid, ia 

cuſtody of the marſhal of the Mar/hal/ea of our S0'% 


Lord and Lady, the King and Queen (being preſent) , 


Prohibition. 


ke King and Queen themſelves, of a plea, wherefore he is 

{ll proſecuting a ſuit in the Court Chriftian contrary to a 

oval prohibition to him before directed and delivered to the 

contrary, for this cauſe (that is to ſay) That whereas the pa- That Hunts 
ih of Hunt /p in the county aforeſaid is an ancient pariſh; pill is an 
and whereas the aforeſaid Nicholas by the ſpace of five years ancient pa- 
Mi paſt and upwards, hath been, and now 1s an inhabitant The plaintiff 
within the pariſh aforeſaid, and during all that time held and an inhabi- 
pccupy'd forty acres of meadow and paſture, with their ap- tant and 
:reeaances, being parcel of the manor of Huntſpill, in the andholder 


lad county of Somerſet, within the parith aforeſaid, and the 2 111 


orders, limits and titheable places thereof; and whereas alſo a modus t 
richin the ſame pariſh, the borders, limits, and titheable tithing ſet 
laces thereof, there are, and time out of mind, have been ſorth. 

ach cuſtoms and modes of tithing of and concerning the 
ithes of lambs falling, yean'd and increaſing, and of and 

pncerning the tithes of milch'd cows and heifers kept and 

epaſtured within the pariſh aforeſaid, the borders, limits 

d titheable places thereof, and of and concerning the tithe 

{ calves, within the pariſh aforeſaid, the borders, limits and 

Itheable places thereof, falling, brought forth and increaſing 

hin the pariſh aforeſaid, the borders, limits and titheable 

[aces thereof, and of and concerning the tithes of colts fall- 

g., brought forth and foled within the pariſh aforeſaid, and 

* borders, limits and titheable places thereof, and of and 

werning the tithes of hay growing, renewing and increaſ- 

z within the ſaid pariſh, the borders, limits and titheable 

aces thereof, and of and concerning the tithes of gardens 

d orchards being within the ſaid pariſh, the borders, limits 

d titheable places thereof, and of and concerning the pay- 

nt of offerings of all men and women inhabiting within 

e ſaid pariſh, the borders, limits and titheable places 

reot. That is to ſay, that every occupier of any lands or 

*ments within the ſaid pariſh, the borders, limits and 

neable places thereof, who in any year kept any milch'd 

* heifer, cows or heifers, within the pariſh aforeſaid, 

the borders, limits and titheable places thereof, hath 

and during all the time aforeſaid hath been uſed and 

fomed tg pay, to the rector of the pariſh-church of Hunt- 

aforeſaid, his farmer and deputy of the reclory for the 

e being, for every ſuch milch'd cow three pence of lawful 

= of England, and for every ſuch milch'd heifer three 

pence of like lawful money, in every ſuch year, and no 

13 ond _ of all tithes 3 milk of . cows f 

ein In the lame “ year; and that ey uch occu- 5} 
f. 25 eforeſaid, whoin any year had ary: Which or lambs ( 357 


1 3A unde: 
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under the number of ſeven fallen and yeaned within the fad 

pariſh the borders, limits and titheable places thereg hath 

paid, and during all the time aforeſaid, uſed, and hath +, 

accuſtom'd to pay to the rector of the pariſh church of Hur. 

ſpill a oreſaid, his farmers, or deputy of the ſaid red ory fi 

the time being, in the ſame year, one halfpenny of like lan. 

ful money for every ſuch lamb, under the number of fea 

brought £rth and yeaned as above, in lien, full ſatisſa in 

and payment of all rithes of lambs. But if the ſame occyyj. 

er, in any ſuch year, had more than the number of ſex 

lambs brought forth and yeaned within the pariſh aforeſaid, 

the borders, limits and titheable places thereof, then ſuch q. 

cupier hath render'd and paid, and during all the time afore. 

ſaid hath uſed and been accuſtomed to pay to the rer of 

the pariſh church of Huntſpill aforeſaid, his farmer or depu- 

ty of that rectory for the time being, one of the ſame ſeven | 
lambs, in ſuch year, in lieu, full ſatisſaction and paymen, 
and in the name and ftead of all tithes of the ſame ſchen | 
lambs, and two lambs for the number of ſeventeen ; and for 
every calf one halfpenny, if there ſhould be leſs than feren 
calves ; and if more than ſeven, then one calf, and if ſerer- F 
teen, two calves ; and one penny for every colt, and two ) 

That Hunt- Pence for every acre of hay, and two pence for every orcharl \ 

ſpill aad Pu- and garden; and for every man of the age of ſixteen yean n 

riton is an two pence, and for his wife two pence Be offerings. Ard N 


ER 4 whereas the Hundred of Huntſpill and Puriton within the fa P 


That the County of Somerſet is, and time out of mind hath been at „ 
pariſh of ancient Hundred, within which ſaid Hundred the pariſh « o 
Huatipill is Huntſpill now is, and time out of mind hath been; and I 
= wary whereas within the ſame Hundred of Hunt/pill and Puri In 
Cuitom for there now is, and time out of mind hath been, an ancien ar 
the inhabi- cuſtom, during all that time, uſed and approved of, that a ſa 
tant« within the inhabitants within the ſaid Hundred occupying any aue th 
n Hundred meadow or paſture, within the ſaid Hundred ſhould be fr ce 
o be dit- ; 1 

charz'd of exempt and diſcharged of and from the payment of any - ex 
tithes of of or tor the depaſturing of any cattle not milch d or uſed! in 


mea 'ow and the plough, by them depaſtured in any lands, meadon 10 
eee 5 me paſtures being within the Hundred of Huntſpill and Hunt 

le aforeſaid; and whereas the aforeſaid M. for the ſpace of ſen 
Cuſtom for years next before the exhibiting of the bill of the faid \. 
cattle not Jas in this court was, and now is, an inhabitent within! 


wach d nd Hundred aforeſaid, and within the faid pariſh of Hun 


loy'd . A A - 
| = w 5411 and during the ſaid ſeven years did poſſeſs and occup) di 5 
or plouah lands, meadow and paſture, within the Hundred and * * 
ech be aforeſaid, and depaftured upon the ſame lands, mead u = 
t!nhyde, 


paſture, within the Hundred and pariſh aforeſaid, anc 


The plaintiff elſen de 


an juhabi- 


Prohibition. | 


lerhere, within that time, divers cattle not employ'd to tant and 
plough or pail, to wit, cows, heifers and colts. everthe- nn 
leſs, the ſame Samuel. not being ignorant of the premiſſes, but Hundred, 
contriving and maliciouſſy intending unjuſtly to trouble, and fed cats 
grieve, oppreſs and vex the ſaid Nicholas, contrary to due die there. 
iozm of law, and contrary to the form and effe*t of the ſaid „ l 
modes of tithing, and the cuſtom aforeſaid, and unjuſtly to not being ig- 
riolate the cuſtoms and preſeriptions of the manner of ilch norant of the 
ing, and alſo to diſinherit our Sovereign Lord the King * of ( *P 2 58) 
his crown and dignity, and to draw the conufance of a pleu premiſſes, 
which belongeth and appertaineth to our ſaid Sovereign Lord drew the 
the King, his crown and Cignity, to a different trial, im- plaintiff into 


pleaded the ſaid Nicholas Hicks in the Court Chriſtian, be- ng <7 of 


wal fore the worſhipful Richard Hely, doctor of laws, ſurrogare aſtical 
lepy (lawfully conſtituted) to Edwin Sandys, clerk, archdeacon of Judge, 
** the archdeaconry of Wells, his lawful deputy, or ſome other 


judge competent in that behalf, of and for ſubſtra ing and 
non-payment of tithes of lambs fallen, yeaned and brought For non- 


nd for forth within the pariſh aforeſaid, and the borders, limits and =p pid 
ſeren tithable places thereof in the years of our Lord 1689, 16902 

ſeven and alſo in the months of arch, April, May and June, in the 

d twe year of our Lord 1693, and 8 of the ſaid months and 

rchart 


years, or ſome of them, and for ſubſtracting and non-pay- 
ment of tithes of calves fallen, calved and brought forth 
within the pariſh aforeſaid, and borders, limits and tithable 
places thereof, and (% on, changing what fhould be changed, as 
the caſe requires, as to colts, cows, heifers, hay, gardens and 
ochards) poſſeſſed by the ſaid V. H. and of and for ſubſtract- 
inz and not paying of offerings for all men and their wives 
inhabiting within the pariſh aforeſaid, the borders, limits 
ancie and tithable places thereof, for the years and months afore- The libe}, 


that a ſaid, and every of them, by craftily and ſubrilly libelling in 
ay land the fame Court Chriftian againſt the ſaid N. H. in and by a 
de fr certain libel and ſchedule to the ſame ſubſcribed and annexed, 
ny tith exhibited in the ſame Court Chriſtian againſt the ſaid N. H. 
1 uſed in manner and form following, that is to ſay, Imprimis, (/o 
adows go on with the libel) as by the copy of the libel and ſchedule 
d Pun bronght and read in this court, among other things, more 
e of (et ful 1 may appear; and the ſaid Samuel! Woodſon compell'd the 
vid Nic ſaid N. H. to appear in the ſaid Court Chriſtian before the 
,ithind ſaid Spiritual Judge by occaſion of the premiſſes, and to 
Hunt yp anſwer to the ſaid S. V. therein, and although the ſaid 
1py di 4 H. every year of the aforeſaid years, in which the ſaid 
and pe! * had any lambs, calves, colts, milch'd cows or hei- 
adow 1 , or any hay, gardens or orchards within the ſaid pariſh, 
4 and the borders, limits, or tithable places thereof, increaſing, re- 


3A2 newing 


Prohibition. 


pewing or growing, or that he dwelt within the ſaid pariſh, 
offer'd, ard was and now is ready to pay the ſaid Samuel, the 

| faid ſeveral ſums of money for the 29! of lambs, calve; 
| | colts, milch'd cows and heifers, gardens and orchards, A 
for the offerings aforeſaid, according to the form and cf“ 
of rhe {aid ſeveral modes of tithing ; and altho' the ſame 1 
pleaded and alledged in his diſcharge, and often offer t 
prove ali and ſingular the premiſſes, with undeniable teſtimo. 
ny, to be true, in the ſaid Court Chriſtian, before the (aid 
Spiritual Judge, yet the faid Spiritual Judge altogether re. 
fuſed ts receive or admit the fad lea, allegation and prof 
and the aforelaid R. H. with all his might is endeavo ring 
and daily contriving to condemn the ſaid M by a definitive 
ſentence of the ſaid Court Chriſtian, for and concerning the 
premiſſes contained in the ſaid libel and ſchedule, and ty 
compel him to pay the tithes demanded in form aforeſaid, in 
contempt of our Sovereign Lord and Lady, the King and 
Queen, their crown and dignity, and to the great and mani- 
feſt damage, prejudice and impoveriſhment of the ſaid N. H 
Pz 59) and contrary to the due form of the“ law of this kingdom, 
= and the preſcriptions, cuſtoms, and modes of tithing afore- 
aid: And altho' the ſaid N. H. the laſt day of Auguft, in the 
Aith year of the reign of their preſent Majeſties, at Ini 
2 foreſaid, in the county aforeſaid, delivered to the ſaid 5. 
their Majeſties writ of prohibition at Huntſpill aforeſaid, in 
the coumy aforeſ2id: Nevertheleſs, the fame S. V. defilte 
not from proſecating the ſaid N. but further proſecuted the 
ſaid XN. norwith Fanding the {aid writ of prohibition in cou 
tempt of our Sovereign Lord and Lady the King and Queen, 
nd contrary to the prohibition aſoreſaid; whereof the laid \ 
as well for our Sovereign Lord and Lady, the King and 
Queen, as for himſelf, faith, he is rendered worſe in his cir 
cumftances, ard hath fuſtained damage to the value of 220. 
and therefore as well for our Sovereign Lord and Lady, wt 
Kinz and Queen, as for hi:nfelf, he brings this ſuit, au} 

. | , 

The court in this caſe granted a conſultation, ſaying it U be 
dificult tn fhew a non detimando for any tithes befudes thoſe df 
ev29d for all the caſ's ius incline to ſuch a cuſtom are put / d- 
rally, to wit, that a County or a Hundred may thus prejerits 
but don't mention what tithes are in queſtion : As ta lle tithes 
ewo0d, the' they are yearly renew: ng, yet they yield no annual pe 
fit ; and tithes of common right are due only for fuch thing! © 
ar ſe ly annual profit ; therefore, this tithes are due for ſuch thirgs 
as ds not ariſe by annual profits, they muſt be paid ty A 
But here this cuſtom not being good, @ conſultation 2:48 1 


Prohibition. 


TosTIN againſt BALLAu. 


Pleas before our Sovereign Lady the Queen, at Weſtminſter, of ite 
Term of St. Michael in the firſt year of the reign of our ſaid 
Sroereign Lady Anne, Queen of England, and ſo forth. Rot. 
223. 


Be it remember'd, that on Friday next after three weeks füt lag 
of St. Michael, this ſame term, comes before our Sovereign the tome 
Lady the Queen at Weftminfter, Nicholas Juſtin, in his pro- of Rich. 2. 
per perſon, and gives this court here to underſtand and be > cred? the 
nform'd, that whereas by a ſtatute made in the parliament, , a0 » Mt 
of his late Majeſty Richard II. late King of England, held at gizance of 
Wefminſter in the "_ of Middleſex, in the thirteenth year a0) thing 


"his rei i 4 tS done 1 
of his reign, among other things it is enacled and ordained es por 


in by the authority of the fame parliament, that the admirals S 1 
nd and their deputies from thence and ever after ſhould in no 
I 


wiſe have cognizance of any ſuit for any matter or thing, 
unleſs the ſame ſhould be done upon the high feas, as had 
deen duly obſerved and ufed in the time of the then late So- 
vereign Lord Edward, grandfather of his ſaid late Majeſty 


the Richard II. as in the ſame. ſtatute (among other things) it 15 

- | | Alo 

% contained. And whereas alſo by another flatute made in the 1 
ws parliament of the faid late King Richard II. in the fifteenth Kick 2. to 
* jear of his reign, held at Weſtminſter aforefaid, in the coun- te me 

ike 


ty aforefaid, (amongſt other things) it is declared, ordained, P. Hale. 
and eſtabliſhed, that the court of Admiralty ſhould hove no 
cognizance, power or juriſdiction of any contracts, pleas or 
Valais, of or concerning any ® thing done or arifing within (P360) 
ne body of any county, whether by land or water; and alſo 
n or concerning the wreck of the ſea. But that all fach 
| nr40's, plaints and pleas, and all other matters ariſing 
f 2001. hin the body of any county, whether by land or water, 
4 aforeſaid, ſhould be determin'd, try'd, diſcuſs d and re- 


its Nllated . 

4 ad the law of the land, and not before any admiral 

11 amirals, nor before any of his or their deputy or depu- 
gr - many manner kowfoever, as in the fame flatute (among 

= , G doth plainly appear. And whereas alſo by an 3 5 
* * 4 di | mac 2 in the 3 Pg . — " tote 0 2 
1 parliament held at Weftminſler in the ſecond 3 


ear of the reign of our Sovereign Lord Henry IV. late King ing the for- 


; England (amongſt other things) it is ordained and enacted, mer. 
tat the aforeſaid Ratute of the late King Richard II. ſhould 
nt and obſerved, and that due execution ſhould be there- 
2 a. as in the ſaid ſtatute (amongſt other things) it is 


aged. And whereas all, and all manner of pleas and 
Latte 


tithes 7 
nual r- 
Hing, 6 
ch think 

rants 

Jus is 


s touching and concerning the validity, explanation, trons ag 


interpretation, the Ratutes 
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belongs to interpretation, conſtruction or expoſition of any ſtatute made 
* in whatſoever parliament of our Sovereign Lord the King or 
> his progenitors, late Kings and Queens of England, and all 
and all manner of pleas, and cognizance of pleas, for any 
treſpaſſes, contraCis and treſpaſſes upon the caſe, for the tak. 

ing detaining or converting any goods or chattels, or for an 

other cauſe whatſoever, whether by land or water, happen. 

ing, ariſing or iſſuing within the body of any county within 

this kingdom of En land, or any where on ſhore, have and 

do ſpecially belong and appertain to our Sovereign Lord the 

King and his royal prerogative, and by the laws and ſtatutes 

of this kingdom of Great Br.tain ought, and always from 

times paſt hitherto have been accuſtomed to be tried, deter- 
mined and diſcuſſed in ſome of the King's temporal courts of 

record before the King himſelf, or before his temporal [ufti 

ces or Judges, and not in any manner howſoever, before the 

lord high admiral of En, land, or before any perſon or per- 

ſons holding the office of high admiral of England, his or 

their deputy or deputies whatſoever. Nevertheleſs, certain 

2 that is to fay, 7% n Ballam and William Hart not 

ing ignorant of, or unacquainted with, the premiſſes, but 

contriving unjuſtly to trouble, grieve, vex and oppteſs the 

ſaid Nicholas Fuftin, and contrary to the due courſe of the 

law of this kingdom, and contrary to the form of the afore- 

ſaid ſtatutes, have unjuftly drawn the cognizance of a plea 

that belongeth and appertaineth to our Sovereign Lord the 

King and his royal prerogative, to a different manner of 

trial, beſore the worſhiptul Sir Charles Hedges, knt. doctor of 

laws, ſupreme judge of the court of Admiralty, his deputy 

or ſurrogate, or ſome other competent jndge in that behalt; 
By 383 by virtue of a certain proceſs iſſuing out of the ſaid court d 
. — Admiralty, for proſecuting the faid Nicholas J uftin, owner d 
for goods and A ſhip call'd the Swan of Norway, with its tackle and uri 
abour. ture, of which Berent Gertſon late was, but 7o/n Ord now , 
maſter, for and concerning the ſale and delivery of diven 

wares and merchandizes ſold and delivered to and for the ul 

of the ſaid ſhip, and for and concerning work and |abou! 

done by the ſaid . B. and . H. to and for the uſe of th 

P#*26 ſaid ſhip, out of the juriſdic ion of that court, by craftiy 
(P7361) and ſubtilly libelling and ſuggeſting againff * the {aid ſh 
1 and the ſaid M. J. in the ſame court of Admiralty (am ones 
rh et other things) as followeth, that is to ſay, [mprinis, that! 
; the month of November, in the year of our lord one rhouſan 
ſeven hundred and thirty, and for ſeveral months before 308 

after, the ſaid Berent Gertſon was the mafler of the ſhip 

Suan, and had the care and government of her as = 


Prohibition. 


ind was put in and appointed maſter of her by the owner, 
ho was then an inhabitant of Norway, and a „ of the 
King of Denmark, but is ſince dead; and ſo much the faid 
7 4. hath confefs'd and declar'd ; and this was and is true, 


y | 
f 1:blic and notorious, and- he propoundeth jointly and feve- 
ny ally for every thing (and here go on v th the libel) alſo that all 
Ne ad ſingular the premiſſes were and are true and notorious, 


dy a true copy of the ſaid libel had, read and heard, here 

n this honourable court (amongſt other things) more plainly RS 
nay appear: Whereas in truth the faid wares and mer- ihst the 
1andizes ſold and delivered as aforeſaid, and the ſaid work gods and 


om 1d labour done and perform'd as aforefaid for the faid ſhip, work were 
ter rere fold and deliver'd, done and Te in the river of de whe wy 
s of [/ames, (to wit) in the pariſh of Shadwell, in the county of Thames. 
iſt $/:4d]:/ex, and not upon the high ſeas, nor within the juriſdi- 

the tion of the ſaid court of Admiralty, as by the aforefaid libel 


dove is ſuppoſed ; to all and ſingular which matters and 
ings the ſaid J. B. and V. H. unjuſtly compell'd the faid 
F. to appear in the ſaid court of Admiralty before the 


aid judge, and to make anſwer to the faid F. B. and V. 
of and paar þ premiſſes ; and altho' the ſaid V. J. plea in Ad 


5 the n the ſaid court of Admiralty, before the judge of the faid miralty. 
the drt, pleaded and alledged, and offer'd to prove, with un- 
fore- able teſtimony, in is diſcharge, all and ſingular the 
plea remilſes to be true: Nevertheleſs, the ſame ſpiritual judge 
d the chat court altogether did, and yet doth refuſe to admit 
er of uh plea, allegation and proof; and the aforeſaid J. B. and 


, are daily contriving to compel the ſaid M. to make an- 
wer of and concerning the premiſſes, and with all their 
ht endeavour to cauſe the ſaid M. to be condemned there- 


urt of n, dy a definitive ſentence and decree of the ſaid court of 

ner d wmiralty, in contempt of our Sovereign Lord the King, 
furni nd to the diſinheriting him of his crown and dignity, and 

ls e manifeſt damage, impoveriſhment and grievance of 
hen 


elaid N. and againſt the laws and cuſtoms of this king- 
lum, and alſo contrary to the form and effect of ſeveral ſta- 
utes in that caſe made and provided. And this the foid . 

ready to verify. Wherefore the ſaid M. in humbly im- 


crafty loring the aid and aſſiſtance of this honourable court beſore 
d ih. e King himſelf, prayeth to be relieved, and that he may 
2 nue his Majeſty's writ of prohibition to be ditegted to the 
that u 


id jndge of the ſaid court of Admiralty, or to any other 
n Up forthat purpoſe, to prohihir him or them from taking 
ore ail / lurther cognizance of rhe ſaid plea before him or them 

N hm or concerning the premiſles. And it is granted to 
an accordingly, and fo ya | | 


Jounson 


Prohibition. 


(P* 362) Johrsox againſt Lax. 
Hillary term, 8 W. z. 


5 vol. Mod. Berks (to wit). Be it remembered, that lately (to wit) in 
Rep fol. 231. Fafter term laſt paſt, before our Sovereign Lord the K; 

and the late Queen .ary, at Weſtminſter, came Mill an Jun. 

ſon, gent. (who in this caſe ſueth as well for his Sovereign 

Majeſty and the ſaid Queen as for himſelf) by Thomas Chas. 

ewick his attorney, and then brought his bill in this coun 

againſt Godfrey Lee. gent. in os of the marſhal, ard / 

forth, of a plea of treſpaſs and contempt againſt thoſe who 

proſecute their pleas in a Court Chriſtian ajter his Majeſty" 

prohibition to them directed and delivered to the contrary 

thereof, and there are pledges of proſecuting (to wit) 5 

Doe and Kichard Roe, which ſaid bill followeth in theſe word; 

Declaration (that is to ſay) Berks (to wit) William Johnſon, gent. who ſu- 

in prohibi- eth in this caſe as well for our Sovereign Lord and Lady the 

tian, King and Qieen, as tor himſelf, complaineth of Godfrey Lee, 

gent. in cuſtody of the marſhal of the marſhalſea of their 

ſaid Majeſties the King and Queen, before themſelves, of a 

plea of treſpaſs and contempt againſt thofe who proſecute 

their pleas in a Court Chriſtian after their Majeſlies royal 

prohibition to them before direcied and delivered to the con. 

ſetting forth trary thereof, for this cauſe (that is to ſay) whereas according 

that pleas of to the laws and cuſtoms of this kingdom of England all wan: 

ens ner of pleas and conuſance of pleas happening or ariſing upon 

5 eee tbe. any debt, contract, treſpaſs upon the caſe for expences or ies 

caſe for fees, Within this kingdom of England, and of any pleas, or con! 

are to be ſance of pleas eſpecially belong and appertain to their ſad 

wo —_ Majeſties the King and Queen. and their royal crown, ard 

Jar outs ought and always have been uſed and accuſtomed to be tried 

and not in a determined or diſcufled by the common law of this kingdom, 

Court Chriſ and not in any Court Chriſtian by the eccleſiaſtical laws 0 

3 3 cenſures there uſed ; and alſo whereas by a certain act of pat: 

the oY of liament made and provided in the twenty-third year 0! the 

parliament reign of the late King Henry VIII. (amongſt other things) k 

of 23 H. 8. was enacied by the authority of the ſame parliament, that 

no perſons ſhould be cited, ſummoned, or otherwiſe calle 

to appear by him or themſelves, or by any proctor before + 

ordinary, archdeacon, ig. official, or any otker Fr 

ritual judge whatſoeyer, out of the dioceſe or peculiar Ju 

That ns diction, where the ſame perſon who ſhould be ſo cited, ſur 


pecſonſhould moned, or otherwiſe called to be, ſhould be at the time 4 
be ſummon- 


Prohibition. 


he awarding or ſuing out the ſame citation or ſummons, ed out of the 
unleſs it be by, in or upon certain cauſes in the ſame act par- diocetc 
neularly mentioned and expreſſed, and that no archbiſhop or 2 he 
biſhop, ordinary, official, commiſſary, or any other ſubſti- 18 

ute or officer of the ſaid archbiſhop, biſhop, archdeacon, or 

any other perſon, holding any ſpiritual juriſdiction at any 

ime from the feaſt of Eafter next following after the making 

the ſaid act, ſhould aſk, demand, take or receive any ſum or 

ſums of money for ſealing of any actions or other citations 

warded or obtained after the ſaid feaſt, other than three 

bende ſterling, upon the pains and penalties in the ſame act 


* contained and limited, as by the ſame “ act (relation being (*P 363) 
þ hereunto had) it doth more fully appear; and alſo whereas That the 
L the ſaid William Johnſon now is, and by the ſpace of two plaintiff is 
+ years laſt paſt hath been reſiding and dwelling at the pariſh 3 
J of Hungerford, in the ſaid county of Rerks, within the pecu- 5 5 


lar juriſdiction of the deanery and dioceſe of Sarum, and is jnriidiction 
not, nor within the ſpace of two years laft paſt hath been re- of the dio- 
[ding or dwelling within the city of London, or the ſuburbs _ * 
of the ſame city, nor any where within the dioceſe of Can- That he was 
trbury ; and alſo is, and for the whole time of his life hath no iababit- 
en a liege perſon of this kingdom, by reaſon whereof he ant at Loa- 
ought to enjoy all and ſingular the liberties, privileges and ee 
free cuſtoms of this kingdom uſed and approved of, as other dioceſe of 
lege perſons of our ſaid Sovereign Lord the King and his Canterbwy- 
progenitors, Kings and . of England, have and ought 

t» enjoy: Nevertheleſs, the ſaid Godfrey Lee not being igno- The Grava- 
rant of the premiſes, but wickedly contriving to oppreſs the wen. 


* laid W. F. contrary to the due form of the laws of this king- 
DS: Gm, to the diſinheriting their ſaid Majeſties, (and to draw 
{id 'he conuſance of a plea which belongeth to their Majefties 


Guns of law, from thence to a different trial in a Court Chri- 
ſan) the firſt day of September, in the fifth year of the reign 
cl their ſaid Majeſties, at Hungerford, in the ſaid county of 
Bris, and within the peculiar juriſdiction of the dean, and 


7 Within the dioceſe of Sarum, cauſed the ſaid William John- 
i the no be cited to appear before the worſhipful George Oxen- 
os) it , dodor of laws, principal official of the Court of Arches 
1 Lundin, or his ſurrogate, or other ſpiritual judge compe- 
-alled tent for that purpoſe, in the hall called Poctors Commons, ſi- 


date within the city of London, the ſecond day of O&ober 


r pi from thence next following, at which ſaid day and place (the 
aid Will; h - . 3 . 

juri. %%% then appearing to the ſaid citation) the ſaid 
ſur frey Lee then and there before the ſaid ſpiritual judge de- 
me 6 Manded of the ſaid William Jo/nſon for fees and expences ſe- 


eral ſums of money amounting in the whole to fifteen 
pounds 


Prohibition. 


pounds four ſhillings and eight pence, mentioned in a ſche. 
dule or libel hereto annexed (to wit) for expences the ſum gf 
five pounds and eight pence, and for fees ten pounds four 
ſhillings, by craftily and ſubtilly libelling againſt the {id 
M. J. that he the Fd Godfrey Lee was and is a proctor of 
the conſiſtory court of the biſhop of London, and that in the 
vacation of the laſt Trinity term, in the year of our Lord 
1683, or Michaelmas term next after, the ſaid /. 7. then 
was a minor of the age of twenty years and a half, and na 
having compleated his age of twenty-one years, for that a- 
fon was not a perſon capable ro abide by the judgment u 


recover the legacy left and given to him by his late grandſe 


ther William Johnſon, he choſe one Margaret Chriſtian to be 
his guardian ; and the ſame Margaret accepted and took upon 
herſelf the ſaid office and the burthen thereof; and the ſane 
Margaret Chriſtian and the ſaid V. F. or ſome other friend 
of the ſaid V. J. the grandſon uſed to make the ſaid G. Ly 
their proctor, for | 38 rs. in a legal manner one Rickard 
Price and Thomas Battle, executors of the laſt will and teſſa- 


ment of V. J. deceaſed, to compel them to exhibit an it 
ventory, and render an account of the goods and chattels of 
the ſaid V. J. deceaſed, and employed the ſaid G. L. a1 
proctor in the ſaid cauſe ; fo that the ſaid G. L. in the vac 
tion “ before the term of St. Michael, in the year of our Lo 


one thouſand fix hundred and ninety-three, and in the fait 
term ſent a citation to the ſaid R. P. and T. B. as executon 
of the teſtament of the ſaid V. J. to exhibit an inventor, 
and render an account of the goods and charrels of the ſas 
V. J. deceaſed, and to anfwer to the ſaid . J. the younge, 
by Margaret Chriſtian, aſſigned to be his guardian, unde 
the ſeal of the conſiſtory court of the biſhop of London, in1 
canſe for ſubſtracting the legacy aforefaid, and perſonal 
took care to purſue the ſaid R. P. and 7. B. by proper van 
and means, and procured them to be excommunicated i 
their contumacy in not appearing in the ſaid confiftory c 


of the biſhop of London, according to the tenor of a ch 


That it ap- 
peared to 
the judge 
that he was 
within age, 
and ito? 
he would 


decree (and ſo go on with the libel). And although it war 
feſtly appeared to the ſaid ſpiritual judge, that the faid . 
was within the age of twenty-one years when the ſaid (af 
was proſecuted againſt the ſaid R. Y and T. B. by the l 
G. Lee; and alſo although the ſaid W. J. in the faid C 
Chriſtian before the ſaid ſpiritual judge in his diſcharge, ® 


have p oved to be diſmiſſed from thence in the premiſes, pleaded, 4 


all the pre- 
miſſes to be 
true; 


ledged and offered with unconteftable teſtimony 40 1 
the truth of all and ſingular the premiſes by the ſaid / 
above ſuggeſted and alledged: Nevertheleſs, the ſame | 


Prohibition. 


ial judge altogether refuſed to admit ſuch plea, allegation yet the d 
d proot : And the ſaid G. L. as much as in him lies, is Judge refu- 
ily contriving to com el the ſaid V. J. to pay to the ſaid = pics" 
L all and ſingular the fees and expences in the ſaid ſche- on and proof, 
ule or libel annexed mentioned, to the contempt of the ſaid Gravamen, 
ing, and to the great damage, prejudice, grievance, and 
aniteſt impoveriſhment of the ſaid V. J. and againſt the 
rm of the ſaid flatute : And altho' their ſaid Majeſties writ 

prohibition in contradiction thereto was directed and deli- 
red tothe ſaid G. L. in this cauſe, on the tenth day of 
lurch, in the ſixth year of the reign of their preſent Majeſ- 
s, at Hungerford, in the county aforeſaid ; yet the ſaid G. 
afterwards (to wit) the fourteenth day of March, in the 


pon kth year aboveſaid, at Hungerford aforeſaid, in the ſaid 
* puny of Berks, notwithſtanding their Majeſties writ of pro- 
b 


j\ir1on directed and before delivered to him to the contrary 
form aforeſaid, continued to proceed and proſecute his ſaid 


hark ea, in 3 of their Majeſties the King and Queen, 
ell dio the maniteſt damage, prejudice, impoveriſhment and 
- evance of him the ſaid V. J. wherefore he ſaith he is ren- 
$0 


d worſe in his circumftances, and hath ſuſtained damage 


as the value of forty pounds ; and therefore in this cauſe as 
* || for our Sovereign Lord the King and Queen, as for him- 


f, hath brought his ſuit, and ſo. forth. 

And now at this day (to wit) Wedne/day next, after the oc- 

cuton es of St. Hilary that ſame term, till which day the ſaid 

rey Lee had leave to imparle to the ſaid bill and then to 

wer, and fo forth, (before which day the ſaid late — The death of 
73 departed this life) came before our Sovereign Lord the the Queen, 
ng at We/tmin//er as well the ſaid William by his attorney, 

1. 1 ne faid Godfrey by * John | ee his attorney, and the ſaid (*P365) 
celends himſelſ againft the force and injury, contempt and 
r Wal mages, and whatever elſe he ought to defend, when this 


ned le n will pleaſe to take the fame into conſideration, and 
ry cot 'h, that he did not proſecute his plea in the ſaid Court 
Cer Fan after a royal prohibition to the contrary direo ed and f 
it mim wered to him, as the ſaid Vll am, who as well (nd ſo 


um manner and form aforefaid, hath above complained 

* wire and of this be puts himſelf upon his conntry : 

the h de faid William ohnſon, who as well (and /o forth) like- 

id C E Goth the ſame. But by a writ of confultation of our conſulta- 

' ! Sovereign Lord the King iſſued in this cauſe, the ſaid tion. 

aded, 6 m proteſting that the ſaid V. J. did not plead or al- Plex. 

* eim the ſaid Court Chriftian abovementioned, that he 

1d 2 * William had not undertaken to pay to the ſaid G. the 

(ame Þ es or expences in the ſchedule or libel annex'd menti- 
k | on'd 


— — — 


Prohibition. 


ond, or any part thereof, at any time within ſix years beſore 
the day of exhibiting the complaint or libel of the ſaid C. 


frey, as the ſaid V. J. hath above alledged, for plea, the * 
Et, ſaid E. ſaith, that in the ſame act in the declaration of the 2 
That in the Taid V. J. mention'd it was enacted, that no perſon ſhould be 8 
above recited cited, ſummon'd, or otherwiſe call'd to appear by him or 10 
_ 25. herſelf, or by any proctor, before any ordinary, archdeacon, 1 
ah commiſſary, or any other ſpiritual judge, out of the dioccſe 19 
v0 perſon or peculiar juriſdiction, where the ſame perſon who ſhoulg 155 
ſhould be be fo cited, ſummoned, or otherwiſe call'd, ſhould be dwell. 17 
Ited before ing at the time of the awarding or ſuing out the ſame cit. 100 
oo _ on or ſummons, under the pains and penalties in the faid ad c | 
dioceſe mentioned, except it be in a caſe that any biſhop, or other in. 10 0 
where the ferior judge, having under him a juriſdiction in his own kj 
3 3 right and title, or by commiſſion ſhould make requeſt or in. he 
dale that a ſtance to the archbiſhop, biſhop, or other ſuperior ordinary, 1 in 
biſhop or to treat, examine or determine the matter before him or h gef 
«ther inferior fubſtitute, and that only to be done in Cafes where the civi 3 ( 
pdge having or canon law doth affirm ſuch requeſt or inſtance of juriſdic * 
IR tion to be lawful or tolerable, and in ſome other cafes in de 
qurifdition tion to be lawful or tolerable, an * 


in his own ſame act ſpecified, as in the ſame act more fully may ap- 
richt make pear: And the ſaid Godfrey further faith, that he for th 
eee ſpace of twenty-four years and more now laſt paſt hath veen 
op, &c, and now is, one of the cage of the Conſiſtory Coun of the 
That ti e de- biſhop of London, and that he the faid G. the twenty-{eventh 
tendantis. day of Odober, in the year of our Lord one thouſand fix hun 
dus of the dred and eighty- three at London, in the pariſh of St. Bene? 
INE: near Pauls M harf, in the ward of Caſtle Bayrnard, Was retay 

ed as proctor for them the ſaid Margaret and M. in the ame 
At the re- Conſiſtory Court in the cauſe before mentioned, and then an 
queit of the there, at the inftance and requeſt of the ſaid Margaret a 
een ter William, cauſed a citation under the ſeal of the Conliftor 
8 a ci- Court of the biſhop of London to be ſued out againlt and 75 
tation agaiaſt ſonally executed on the ſaid R. S. and 7. B. executors v1 1 
the execn- teſſament of the ſaid I. F. deceas'd, grandfather of the ſal 
er Le William, who as well (and fo 5; to exhibit an inventory a 
1 account of the goods of the faid /. 7. deceas d, and, . 1 

ſwer to the ſaid /. J. the now plaintiff, by the ſaid Vargo 


d ju 

his guardian (aſſigned by the ſaid court in the faid _ A 

Cauſed the the ſubtraction of a legacy given to him by the ſaid 7 * 
ad executor deceas' d, and procured the ſaid executor in due courie 0! by 
tobe eXcm- to be excommunicated for his ® contumacy in nat appear am 
municated. . hat all ard 10% Th 
(*P 366) according to the tenor of the ſame; and that r 455 
5 lar the fees and ſums of money fpecified in rhe aid gn i Ca 
became juſtly due to the ſaid Godſrey for his fees inte 0 


troverſy or ſuit aforeſaid, and becaule the ſaid W. Ie 


7 
Pa 


Prohibition. 


inf, and the ſaid Margaret, altho' often requeſted, had ud becauſe 
-i{ed, and did then refuſe to pay the ſaid Godfrey his ſaid = _— 
bees and expences, he the ſaid Godfrey purpoſed and endea- 3 
wur'd to ſue the faid V. F. the now plaintiff, for recovery ant endes- 
thereof in the court of the peculiar juriſdiction of the dean vour'dto get 
herum; but Robert Woodward, doctor of laws, dean of the may re 
Culedral Church of Sarum, judge of the ſaid court of the — 
{id peculiar juriſdiction, having juriſdiction there in his own rifdiQtion ar 
izht, by his certain writing ſealed with his ſeal, which the Sarum. 
ſald Gulfrey brings here into court, bearing date the twenty- e _ 
fich day of February, in the year of our lord one thouſand rum made 
ix hundred and ninety-two, requeſted the worſhipful the requee to 
{aid C. Oxenden, doctor of laws, and judge of the gracious the judge af 
cut of Canterbury, to call him the ſaid iam Johnjun, by 8 OS 
the name of William Jonſen of Hungerford, in the county of Canterbury. 
into the peculiar juriſdiction of the ſaid dean, before him 
Wh (id George Ox nden, or ſome other competent judge of 

the laid court, to anſwer to the ſaid G. L. in a ano ot ſub- 
#1:110n of fees, and that the ſaid cauſe was heard and de- 
termined in the ſame court according to law and juſtice, as 
bi the ſame writing it doth and may more fully appear: 
ud the ſaid &. further faith, that the canon or civil lav af- That the 
eth the execution of ſuch requeſt or inſtance of juriſdicti- OE iow 
119 be law ful or tolerable ; whereupon the ſaid G. cauſed ebener. 
e faid V. F. to be cited to appear before the faid George ſuch requelt. 
vxerden, doctor of laws principal official of the court of 

«hes of Londen, or his ſurrogate, or ſome other competent 
age in the hall call'd De&ors Commons, ſituate within the 
15 of Landon, the ſecond day of O&ober now laſt paſt, and 
athe ſame court, before the ſaid prohibition was delivered 
b the ſaid Godfrey, commenced a Ki againſt the ſaid Willi- hat the 
«the now plaintiff, and there impleaded the faid Milliam ſaid defentt- 
ö plaintiff for his ſaid fees and expences, as it was law- ant com. 
ior him to do; and thoſe fees and expences then and till Prog ee 
* due and unpaid to the ſaid G. which is the ſame implead- the prohibi- 
2 of the faid V. whereof the ſaid /. J. hath above com- tion came te 
ined; and this he is ready to verify. Wherefore he pray- bis bands. 
n judgment, and his Ma jeſty's writ of conſultation to be 

umedty him, and ſo forth, 
And the laid Mill am Fohnſen, who in this caſe ſues as well 

vr Sovereign Lord the King, as for himſelf, faith, that 


et an 


„ning above in pleading alledged by the ſaid G. his 

16 An e. | his n, protefie- 
hed alajeſty's writ of conſulation has, not to be granted in 4. 

e 0 the ſaid G. Lee; becauſe in proteſting that the 


* L. was not retained by the ſaid Margaret and William 
e, to be their proctor to proſecute the ſaid T. P. and 
K 


Peck. 


—— ů —-— 
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That the ei- T. B. as he the ſaid G. L. in pleading hath above alles, 
vil or canon and alſo in proteſting that the civil or canon law doth nc; 
Atem ne firm the ſaid C. Oxenden's holding the ſaid plea in the y 
execution of ing of the ſaid G. mentioned to be lawful or tolerable. N 
(* p67) vertheleſs, for his defence the ſaid W. J. faith, * thy | 
the laid re- plea made by the ſaid G: L. as to the requeſt of the ſaid | 
queſt. ert Moodward Dean of the Cathedral Church of Sarun t; 
ſaid G. O. to call the ſaid V. J. before him or any other cy 
petent judge of the ſaid court of Canterbury, to anſiver tot 
ſaid Godfrey in the ſaid cauſe for with-holding of fees, 
which was not determined in that cauſe in manner and f. 
Plaintiff de- above pleaded, and the matters in the ſame contained are; 
Murs. ſufficient ia law for the ſaid Godfrey to have his ſaid Ila 


propric 
burch 
{ the 


ty's writ of conſultation to iſſue in this cauſe, to which! vl reſp 
faid William need not, nor by the laws of the land is he i; wit 
wiſe obliged to make reply; and this he is ready to ver N theſ 
wherefore for want of a ſufficient anſwer in this cauſe, 1 ** 
ſaid W. J. prayeth judgment, and his ſaid damages , 
adjudged to him, for the reaſons aforeſaid, and jo forth. be Ki 
Joinder in And the ſaid Godfrey faith, that the ſaid plea by the En; pr 
demurrer. Godfrey, as to the requeſt made by the ſaid R. V the Hh 
dean of the Cathedral Church of Sarnm, to the ſaid George the; 
enden, to call the ſaid . before him the ſaid G. O. or ſ King h 
other competent judge of the ſaid court of Canterbury, to e Cor 
ſwer to the ſaid Godfrey in the ſaid cauſe, for with-hold bed 
and non-payment of the ſaid fees; and which was deter . 
ed in the ſaid cauſe, in the ſame court of Canterbury, was arip/on 
termined in manner and form above pleaded, and the u well 
ters in the ſame contained are good and ſufficient inlav Hi 
the ſaid G. to have his ſaid Majeſty's writ of conſultato tm 
this cauſe to iſſue ; which ſaid plea and the marters th 3 
contained, the ſaid Godfrey is ready to verify and pi) ble 
the court ſhall pleaſe to direct; and becauſe the ſaid VR... . 
doth not anſwer to the ſaid plea, nor hath in any wiſe den: oe 
the ſame, the ſaid Godfrey, as before, prayeth judgment, thin | 
his ſaid Majeſty's writ of conſultation to be granted es 
in this cauſe, and ſo forth. en, a 
B. ee 

ath be 

And becauſe the court of our ſaid Lord the King now here d, th 
not yet thoroughly confider'd of their judgment to be oy ud cor 
concerning the premiſſes ; therefore a day is given 19 the jal e labg 
ties before our Sovereign Lord the King at Weſtminſter 7 lage i. 
Wedneſday next after (the day of the return) for the pes 
of their judgment to be given of and upon the premiſſe ld 
the ſaid court of our ſaid Sovereign Lord the King here art! CNT 


and ſo forth. Cxore 


Prohibition. 
CRovcneR againſt CoLLins. 


Mich. 19 Car. 2. Roll 382. 


hut hampton (to wit): Be it remember'd (that lately, that is 1 Szund. 

wlan) in the term of the Holy Trinity laſt paſt, came Henry 136. 

(cher of the pariſh of Corhampton in the county aforeſaid, 

Ho; who ſues in this caſe, as well for our Sovereign Lord 

te King, as for himſelf, by Charles Ballat his attorney, and 

brought here into court his bill againſt William Collins, Eſq; 

proprietor (as he“ aſſerted) of the rectory of the pariſh (P4368) 
birch of Corhampron aforeſaid, in the cuſtody of the marſhal à Keb. 31g. 
i the Mar/halſea of our Sovereign Lord the King of a plea 1 Ventr, 64, 
v'rreſpaſs and contempt, and there are pledges of proſecuting 7% 

0 wit) on Dee and Richard Roe; which ſaid bill followeth 1 * 
In theſe words (that is to ſay) Southampton (to wit) Henry Cro. Fliz. 
cher of the pariſh of Corhampton in the county aforeſaid, 493, 763- 
ſy; who ſues in this caſe, as well for our Sovereign Lord bangs wg 
te King, as for himſelf, complaineth of William Collins, — Te 
Ela; proprietor (as he faith) of the reciory of the pariſh 1 Rolls 
burch of Corhampton atoreſaid, in the cuſtody of the marſhal Rep 3- 
ofthe Mer/halſea of our Sovereign Lord the King, before the -” n 
King himſelf, of a plea; wherefore he proſecutes a ſuit in Hob. — 

e Court Chriſtian after his Majeity's prohibition, before di- 1 Jones 387. 
ed and delivered to him to the contrary thereof, for this Hard. 315. 
a: (that is to ſay) that whereas within the pariſh of Cor- 8 
anptn aforeſaid there are, and time out of mind have been, Date 
u well a rector and vicar, as a reGory and vicarage of the in prohibiti- 
pariſh church of Corhampton aforeſaid, which ſaid rectory is, an !etting 
nd time out of mind hath been, à redtory impropriate: And _— . 
hereas within the pariſh atoreſaid, the borders, limits and — . 
rhable places thereof, there is, and time out of mind hath hath been a 
en, a great number of arable land amounting ro the num- *<Qor and 
er of forty acres, with its appurtenances: And whereas alſo e e + 
ithin the pariſh aforeſaid, the borders, limits and tithable Mae of the 
places thereof, during all the time aforeſaid, tillage hath pariſhctmich 
en, and now is, much uſed and exerciſed, and by reaſon ® Corhamp- 
i ſuch tillage a great quantity of corn yearly and every year —_— 
th deen reapt, had and received within the pariſh afore- been and is 
d. the borders, limits and tithable places thereof; which = great deal 
ud corn never would have been received and had, unleſs by of arable 
labour and induftry of ſuch perſons uſing and exerciſing _ 2 
lage in the pariſh aforeſaid. in form aforelaid, by making has heen a 
gez and fences about ſuch arable lands where the ſaid corn gent deal of 


pr the ſafery and defence of the fame : And whereas eggs" 17 b 
mer the tithe of ſuch corn yearly growing and ariſing ld note 


Within have been if 


— — — 


| 
| | 
| 
| 
| 
| 
| 
| 
| 
| 


wg 


— ' ñ¶ ⁰ANr 


5 F —— - — 


—— — ——— 


24 n —— tr —— , A 


_—_— 
2 * 8 e 
* 90%. „ * 


— SS 4 
CY - 


o_—  - 


— p ]«— 7, ⏑⏑——.—.—t 


— 
— 


—— — 
— —— —ä 


— 


— A Oy <a O 9 
—ͤ—ũ—6—— — — —— 


— 


— —ñ—Cœ Uf —— — — —. — = = 


| 
i 
| 


— — — — 


Prohibition. 


the hedges within the pariſh aforeſaid, the borders, limits and tithable 
. _— places thereof, during all the time aforeſaid, hath bee, pays 
kept up Able, paid and render'd to, and had and received by the re. 
That the tor or proprietor of the rectory of the pariſh church of Cy. 
tithes have Hampton aforeſaid, his farmer or deputy of the ſaid re 
3 to or of the tithes thereof: And whereas there is, and time ks 
bisfarmeror Of mind hath been within the parith aforeſaid, the border 
deputy. limits and tithable places thereof, the following cuſtom 7 
That there and concerning the tithes of frith or wood being under tie 
ene e growth of twenty-one years, ſprays and twigs cut dom 
of frith cropt, lop'd or top'd off and from any trees growing withiz 
wood. the pariſh aforeſaid, the borders, limits and tithable places 
That the thereof, to be apply'd to or uſed about the erecting, making 
eee and repairing of the hedges ruinous and in decay, within the 
pairing the Pariſh aforeſaid, the borders, limits and tithable places of the 
hedges. ſame, for the ſafety of the corn there growing, and not ſod 

or otherwiſe diſpoſed of (that is to ſay) that every perſon qt 

perſons having or poſſeſſing any ſuch trees, who ſhould cut 

down, crop, lop, or top the ſame, or any parcel thereof, and 

ſhould apply and make uſe of the ſame for the erecting, 
(*P369) making and repairing of the hedges of ſuch perſon or * per 

ſons, ruinous and in decay within the ſaid pariſh, the bor 

ders, limits and tithable places thereof, for the ſaſety of the 

corn or grain there growing by reaſon that the family of ſud 


perſon or perſons ſo exerciſing and uſing tillage within the 


pariſh aforeſaid, the borders limits and tithable places of the Kray, 

| That the ſame, ſhould be encouraged and the better able and willig th u. 
emer to exerciſe and uſe ſuch tillage for the repairing and obne, 
—_— ing the corn and grain aforeſaid. Moreover, that by real fry « 
to exerciſe and means of ſuch erecting, making and repairing of ſuc atom 
tillage; and hedges as aforeſaid, being ruinous and in decay, the corn and by a 
__ Ts 1 grain of ſuch perſon or perſons might be the beiter detended 4, þ 
hs 3 . kept ſafe and preſerved from being ſpoiled, deſtroyed a wund 
good repair; conſumed by cattle that —_— otherwiſe break in for th dd eff; 
e agg and as the tithe of the corn and grain gros Mpel 

by which the within the pariſh aforeſaid, belonging to the re-ior or p! nds, t 
ee - 26 * prietor of the rectory of the pariſh church aforeſaid, is mu atutes 
Moos, .- greater and made more profitable to ſuch rector or propre Ker 
of the ſaid pariſh church, and the rather for that the trie __ 

or tenth part in kind of ſuch corn and grain growing, ar - 

happening and increaſing within the parith aforeſaid, f Mele 


—— borders, limits and tithable places thereof, during all th 


taken ia time, hath heen ſevered and divided out from the other m 
kind by the parts thereof, upon the lands where ſuch corn and gn 
rector, &c. grew, to the uſe of, and been had, received and taken, | * 

the reclor or proprietor of the rectory of the pariſh Fas th l | 


ores 


Prohibition; 


refaid, his farmer or deputy ; and on that-occaſion ſuch 
petſon or perſons, time out of mind, hath and have been ac- 
":itred and diſcharged of and from the payment of any tithes in lien of all 
« well of the trees aforeſaid, as of ſuch frith or wood being tir the 
wwderthe growth of twenty-one years, growing in and upon the won _ 
1-6; and tenements of ſuch perſon or perſons, and by them 
-ut down, cropt? lopt or topt, and employ'd and apply'd to 

ke uſes for that purpoſe above ſpecify'd, which ſaid tithe 
if the corn and grain in the form above for that prin de- 
bed ſo defended, kept ſafe and preſerved for the rect or or 
proprietor of the rediory of the pariſh church aforeſaid, his 
farmer or deputy, have been m7 yr: during all the time 
;reſaid, accepted, received and had from ſuch perſon or 
perſons in full content, lieu, ſatisfaction, and ſtead of all 
bes of the aforeſaid premiſſes cut down, cropt, lopt, or 
ppt, being apply'd to and us'd about the ſeveral purpoſes 
ore mention'd in form aforeſaid: And whereas alſo in the That in the 
feral and reſpective years of our Lord one thouſand fix hun- 1846 _ 
fred and fixty-two and one thouſand ſix hundred and ſixty- 8 1024 
kree, twenty loads of frith and wood, and no more, under of friih had 
e growth of twenty-one years, had been cut down by the been cut, 
d Henry on his ſaid premiſſes within the pariſh aforeſaid, &c. 

borders, limits and -tithable places thereof, and had heen and had been 
ppl d to and us'd about the erecting and repairing of hedg- cd and ap- 
to incloſe his ſaid forty acres of arable land then in great Fm _ 
ray, in thoſe ſeveral years ſown with grain (that is to ſay) — 
th wheat, rye, barley, peas, beans and oats, within the ſaid 
priſh, borders, limits and tithable places thereof, for the 


vain . : ! 
ery of the corn and grain there growing, according to the 
y uſtom aforeſaid, and not pores) diſpoſed of: And where- po hay 


by an act of parliament of Edward VI. late king of Eng- ment of 
xd, held at Weftminfler “ in the county of Middleſex, in the 2 R- 6. 
cond year of his reign, (among other things) it is enacted (*Pg70) 
dd eſtabliſhed, that no perſon ſhould be ſued, or otherwiſe 
mpelled to-render, give or pay any tithes for any manors, 
6s, tenements or hereditaments, which by the laws and 
knves of this kingdom, or by any privileges or preſeripti- 
8 vere not chargeable with the payment of any ſuch tithes, 
hich had been diſcharged by any compoſition, as by the 
dad (amongft other things) more fully may appear. Ne- 
theleſs, the ſaid William Collins, proprietor off the rectory 
the rep church of Corhampton aforeſaid, not being igno- The grie- 
to the premiſſes, contriving contrary to the Sos Kon of vance. 
av of this kingdom, and contrary to the form and effect 
the ſaid ſtatute, and the cuſtom an preſcription aforeſaid, 
wel to vex, oppreſs and grieve the ſaid Henry Crowcher ; 
I to deprive our Sovereign Lord the King, his crown 
OL. I]. | 3 B and 


+ 
; 
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of CG 


Chriſtian, impleaded the ſaid Henry in the ſaid Court Chir 


6371 
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and dignity, of the conuſance of a plea which belongech 1 
our Sovereign Lord the King, and not to the Court Chrifiz: 
and to bring the ſame to a different trial in the faid Con 


tian before the worſhipful and excellent Giles Sweit, doch: 
of laws, law ful official of the court of Arches, for and con. 
cerning the ſubſtracting of the tithes of the wood aforeſaid in 
the aforeſaid years cur down, apply'd to and employ'd by the 
ſaĩd Henry about the purpoſes aforeſaid, and for non-pay- 
ment of the treble value of the tithes of the ſaid wood inthe 
Did years ſuppoſed to be unpaid to and ſubſtracted from the 
ſaid William by him the ſaid Henry; and the aforeſaid Y . 


am on that occaſion unjuſtly compell'd him the ſaid Him the 
to appear before the ſaid ſpiritual judge, and to make anſie: ay 
to the Taid William of and concerning the premiſſes ; and al. A 
tho' the ſaid William had and received in thoſe years the i ©, 
titkes of the ſaid corn and grain in kind growing, cut down, Wi 
reapt and taken within the pariſh aforeſaid in thoſe years, in w 


and upon the ſaid forty acres of arable land, to his own uf: ; 
and behoof ; which could not have been had or taken in thoſe frt 
years, without the labour and induftry of the ſaid Herr, ſa (ow 
as aforeſaid exerciſing tillage in the ſaid pariſh, in full and 
intire contentment, payment, ſatisfaction, lieu, diſcharge, 
and ſtead of all rithes of frith growing in and upon his ſaid 
premiſſes, cur down, cropt, lopt or topt in the ſaid year, = 
within the ſaid pariſh aforeſaid, borders, limits and tichabe 
places thereof, and apply'd to and us'd about the purpoſes in a 

manner and form above ſpecify'd, according to the cuſtom + 
aforeſaid ; and altho” the faid Henry before the ſaid ſpiritu 8 
judge in the ſaid Court Chriſtian pleaded and alledged, an! — 
offer'd to prove in his diſcharge from the premiſſes all thi 
matter with undeniable teſtimony to be true; neverthelel 
the ſame ſpiritual judge did altogether refuſe to admit tit 
ſaid plea and allegation ; and the aforeſaid William dot en 


deavour and daily contrive to procure him the ſaid Herry te the " 
condenind in the ſaid premiſſes in the ſaid Court Chriftizn lad 0 
and by a definitive ſentence of the ſaid Court Chriftian u zny 1 
compel him to pay the tithes to the ſard William, by him to.ma 
manded as above, in contempt of our Sovereign Lord th "Pg 
King ; and altho' his preſent Majeſty's writ of prohibition in Cara; 
this cauſe to the comrary had been directed and delivered h Valli 
the ſaid ſpiritual judge on the tenth hr * of June, * and h 
nineteenth year of the reign of his preſent Majeſty 1 thi 
hampton aforeſaid, in the ſaid county of Southampton. Neve No 
theleſs, the ſaid William Collins, after his ſaid Majeſty 57 lers 


hibition firſt directed and delivered to the contrary in 


aforeſaid, (that is to ſay) the twentieth day of Jute, ih 


Prohibition. 


rigercentt: year aforeſaid, at the ſaid pariſh of Cor ſhampton in 
the laid county of Southampton, proceeded further in proſe- 
curing the ſaid piea againſt the ſajd H. notwithſtanding his 
{aid Najeſty's writ of prohibition firſt directed and delivered 
him to the contrary, in contempt of our Sovereign Lord the 
King, and to the damage, prejudice, impoveriſhment and 
maniſeſt injury of the ſaid Henry, and contrary to the form 
and effect of the ſaid cuſtoms and ſtatutes. Wherefore the 
ſid Henry, who ſues in this caſe as well for our Sovereign 
Lord the King, as himſelf, ſaith, he is thereby injur'd, and 
Eath ſuſtained damage to the value of forty pounds; and 
therefore as well for our Sovereign Lord the King, as for him- 
ſel, brings this ſuit, and ſo forth. 


&. Michael this fame term (until which day the aforeſaid 


ie I lliam had leave to imparl to the aforeſaid bill, and then to 3 
5 anſer, (and ſo forth) before our Sovereign Lord the King at goth _ 
c Wetminfter) come as well the ſaid Henry, who as well (and ſo ſecute after 
n forth) by his ſaid attorney, as the ſaid William by Thomas a piohibiti- 


againſt the force, injury and contempt, and the damages, 
and whatever elſe he ought to make a deſence to, when the 
court will pleaſe to take the ſame into conſideration, and 
ſaith, that he is not proſecuting the ſaid Henry Crowcher, 
wh as well (and ſo forth) in the aforeſaid Court Chriflian 
contrary to a royal prohibition to him for that purpoſe direst- 
ed, as the ſaid Henry, who as well (and jo forth) by his de- 
Caracion doth above ſuppoſe ; and of this he puts himſelf 
upon his country, and the aforeſaid Henry Croucher doth like- 
wiſe the ſame; but in order to have a conſultation in this 
cauſe, the ſaid William Collins inſiſteth, that the declaration 
aforeſaid in manner. and form aforeſaid made and declared, 
and the matters therein contained, are not ſufſficient in law 


And now here at this day (to wit) on Wedneſday next after Imparlance. 


Cruard his attorney; and the ſaid V. defendeth himſelf a. 


* r him the ſaid Vill am Collins to be r- from having 
dan tithes aforeſaid demanded againſt the ſaid Henry in the 
*. lid Court Chriſtian, and that he is under no neceſſity, or 
nde ways bound by the laws of this kingdom in any manner 
4th to make anſwer thereto, in the manner and form aforeſaid 
ae and declared. Wherefore, for want of a ſufficient de- 
anon of the ſaid Henry Croucher in this cauſe, the ſaid 


| lan Collins prayeth the judgment of the honourable court, 
and his Majefly's writ of conſultation to be granted to him 
a this cauſe, and ſo forth. A joinder in Demurrer. 

i Note; The grand exception in my Lord Chief Juſtice Saun- 
= reports, from whence this caſe is taken, was, that the ſug- 


n He bings of the trees about fercing his own lands, nor that 
e On Which evas encloſed w.th thoje Acdge- was his can corn, 


132 but 


2 Iaſt. 662. 
2 Co. 44. 


ien did not in that caſe ſet forth, that the plaint' ff was to uſe Hard. 101, 


31s: 


0. El. 212. 


Mio, 463. 


£50. 
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| tory words. and give this court here to underſtand, that the Engliſh words 
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Popham Sut only thot eighty loads of frith, in the years one thouſerd i; 
Jones 360. hundred and fexty-tævo, and one thouſand fix hundred and f 
(*P372) * three, were cut and uſed in fencing an hundred acres of ml 
1 Rolls Abr. Iand qvithin that pariſh, which ſaid the counſel, and ſ hi 
654 _ the court, is an unreaſonable cuſtom; for by that the redm wy: 
: 4g er. be defranded of all his tithes of the frith thro the 9while gift 
1 jo. 13, For ſuppoſe one perſon in this pariſh to have three hundred a ant 
368. acres of wood, he might, as the cuſtom is here laid, by his wn, 
Cro. Jac.bob, 224 give the loppings to others in the pariſh to incloſe their t; 
Hob. 296, flerefore I hve here alter'd this, as I conceive a profubition wil 
209. be granted. 
Bridge. 33. Popham 156. 167. Lat. 89. Parefley 137. 2 Salk. 65g. 1 Rall's Abr 64 
pl. 36. Ib. 644. pl. 3. 645. pl. 9, 10. 1 Ventr. 75. 3 Cro. 499, 60g. 
Moors againſt Fawcerr. 
Cooke. Mich. Term, 5 W. & M. 


Suggeſtion England (to wit) : Be it remember'd, that the twenty-eight 
— day of November this ſame term, Nathaniel Moore and Els 
for defama- his wife come here into this court by N. H. their attorney, 


Lut. 1037. hereafter ſpecify'd are only words of paſſion, and not gr: 

\ Lev. 16g dangerous or ſcandalous, for the ſpeaking and publiſh 

3 ay ing of which any adlion, citation or proſecution, by the k 

Stiles 69. of this kingdom of England, ought or have been uſed or a. 

229, 245. cuſtomed to be maintained in any Court Chriftian. Nei. 

3 Lev. 137. theleſs Sarah, the wife of one Richard Fawcett, well knowing 

the premiſſes, contriving and maliciouſly intending unjuſt 

to trouble, oppreſs, vex and diſquiet the ſaid Eleanor, cov 

trary to the due form of the law of this kingdom of Eg 

drei the ſaid Eleanor into a ſuit in the Court Chriſtian, be 

fore the worſhipful your Cartwright, M. A. commiſ'ary is 

and through the whole archdeaconry of Richtwond, in the dy 

ceſe of Chefter, of and for the ſpeaking and publiſhing of th 

ſame Sarah certain words in the libel hereafter ſpecify'd, an 

in libelling the ſaid Eleanor in the ſaid Court Chriſtian, 9 

reaſon of the premiſſes, ſet forth, that there was and i 

certain provincial ordinance of this kingdom of England, d 

ginning by the authority of Almighty God, whereby all an 

every the ſubjeds of this kingdom of England are heid a 

bound, in which ſaid ordinance it is contained, that all that 

who for the ſake of gain, hatred or thro' ſavour , or any o 

Lnword'y Tit may ſeem z little odd, and perhaps be objefted to me. that | ber 

provincial her miltranſlated the precedent or the precedent itſelf is wrong in thit . 
title, ſentca- thro! ſaroui; but the provincial ordinance is ſo, and Linweod's notes vu 
tia excorn- Cf. favoria. Potelt enim eſſe quod nec propter lucrum nec propicr 

municatio- aliquis alteri crimen impenat, ſed ratione favoris vel amicitiz quam fr" on 
nis, b. 246, aliquem hoc facit, quia intendit famam alicujus cum ſuo amico * : 

cordantis, ob amorem ſui amici, & ut eum ſupportet per crirnin's ol) 
cienigrart vel dampnificare, & fic eum a ſuo propoſito reprimere. 


— - 


Prohibition. 


auſe whatſoever, maliciouſly impoſe a crime upon a 
5 whereby ſuch perſon is defamed — go — 
gent people, ſo that at leaſt he might be ſentenced to make 
purzation, or ſhall in any other manner be grieved, ſhall be 
ind are in fact liable to the ſentence of the ter eEXcom- 
munication : Alſo it is objected and articled, that all and all 
manner of perſons, who being inflamed with hatred or ma- 
lice propenſe, contrary to good manners, and the bro- 
therly rule of charity do at any time ſpeak, utter and publiſh 
any reproachable or reviling language or * ſcandalous or (*P373) 
'njurious words againſt any one, which in any manner 
howſoever tend to the infamy or blackening the good cha- 
4er of any perſon whatfoever, they have been, and 
re, and ought to be, reſtrained and puniſhed according to 
the tenor of the laws of the church for that purpoſe, and 
by the eccleſiaſtical cenſures are io be deterr'd and conſtrained, f 
that they may for the future deſiſt from ſpeaking any ſuch inju- 
rious words: Alfo it is objected and ded, Vos the ſaid Sa- 
16h, wife of the faid R. Fawcett, was and is a very honeſt and 


ds unſpotted woman in her life, character and converſation, and 
re that ſhe hath been in no wiſe aſperſed, defamed or blacken d 
iſh vith any crime (at leaſt notorious) (except by the words un- 
ha derneath ſpoken) and for and as fuch hath been and is com- 


monly called, held, reputed and taken to be within the pa- 


ner niſh of Rolton aforeſaid, and other neighbouring places: Alfo 
wing it 13 objected and articled, that notw ĩthſtanding the premiſſes 
uf the ſaid E. Moore being guided by a wicked and malicious 


— and having a mind inflam'd with a deſire of injuring 
the ſaid Sarah, in the months of June and July one thouſa 
ſ hundred and _ now laſt paſt, and in every, one or 


| aher of the faid months, in the pariſh of B. in the county of 
e di Larcafler, defamed and injured the faid Sarah, wife of the 
of the laid Richard, and contrary to the rule of charity, chriſtianity 
|, 0088 "4 good manners publifhed, ſpoke and pronounced certain 
n, 9 ſandalous, opprobrious, outrageous, contumelious, injuri- 
g 1 bas and defamatory words to or of the ſaid Sarah F. and eſ- 
| __ 


beclally theſe Engliſh words following, or others to the fame 
ls (that is to ſay) the ſaid Eleanor Moore (aid. affirmed and 
red, (although falſely) car the faid Sarah Fawcett, wiſe The words, 
IR F. was a whore, 2 the ſaid R. F. her huſband was a 
3 bid; and that he broug/t up her huſband's daughter to folliwo 
ane trade, and to be a whore like herſelf ; meaning thereby 
bat he the ſaid Sarah F. had committed the fin of adultery 
"fornication with ſome other perſon beſides her ut and, and 
= her daughter to commit the like deteſtable fin of adul- 
* fornication : Alſo it is objefted and articled, that the 
Eleanor Mere before credible witnefles had oftemimes, or 
at 


Prohibition. 


at leaſt once, confeſſed and acknowledged, that ſhe had ſpoke 


* 


ronounced and publiſhed ſuch ſcandalous words to or of 1 
aid Sarah : Alſo it is objected and articled, that by reaſon ir 


ſpeaking ſuch defamatory and injurious words, the conditi 

5 fame and character of the Rid Sarah was much Was 

with good and great people, and ſhe greatly leſſen'd in th 

good opinion and efteem of thoſe to whom ſhe had been fr. 
merly known: Alſo it is cbjected and articled, that the afyre. 
ſaid Eleanor Moore was and is of the pariſh of Bolton aforeſaid, 
in the archdeaconry and dioceſe aforeſaid, as by a copy of th 
libel read here in this court more fully may appear; and al. 
though the ſaid Eleanor pleaded and alledged in the fad 
Grievance. Court Chriſtian before the ſaid judge there, all and ſingular 
thoſe matters and things of the 110 Nathaniel and Elan 
above ſaggeſted, in her diſcharge, of and from the premiſl 
mentioned in the ſaid Iibel, and offered to prove the tru 
thereof with undeniable teſtimony ; Nevertheleſs the ſame 
ſpiritual Judge did then and yet doth entirely refuſe to ad- 
mit the ſaid plea, allegation and proof; and the aloreſait 
| F. F. doth with all her might endeavour and daily contriye 
(P*3754) to have the “ ſaid Eleanor condemned of and concerning the 
CS premilles by a definitive ſentence of the ſaid Court Chriſtar, 
and to compel her to pay to the ſaid Sarah her expences and 
coſts, to be raxed in | Wy ſuit, in contempt of our Sovereigg 
Lord and Lady the King and Oneen, and to the damage, 
prejudice, impoveriſnment and manifeſt grievance of the ſail 
Nathaniel and Eleanor, and contrary to the law of this king- 
dom of England; and this the ſaid Nathaniel and Eleanir ar 
ready to verify. Wherefore they the ſaid N. and Eleans in 
humbly imploring the aid and affiflance of this honourabe 
court, pray thay relief, and their Majefties writ of proli- 
bition to be directed to the ſaid ſpiritual judge, or to an; 
other competent judge in this behalf, to prohibit them, ard 
every of them, that they hold no farther plea whatſoever ii 
the Zaid Court Chriſtian before them, or any of them, touci- 

ing the premiſſes. And it is granted to them according) 


Lex againſt CorBur and others, 


Suggeſtion Be it remembered, that on Monday in three weeks of the 
* 3 Holy Trinity this ſame term, cometh before our Seeg 
the „ite Lord the King at Weſtminſter, Sir Charles Lee. Knt. 0 : 
ought net to Proper perſon, and giveth to the court of our Sovereign * 
make a will the King now here to underſtand and be informed, 4, 
without his whereas, according to the law of the land and cuſtoms r 

Lilly, 321. this kingdom of Great Britain, time out of mind hat " 
Ry uſed within this fame kingdom, no married woman 15 15 


Prohibition. 

ry to make her laſt will, or give or diſtribute by any tef- 

ment to any perſon or perfons whatſoever, in any manner 

bow ſoever, any part of her eſtate, without the expreſs con- 

cut of her huſband, at the time of making or conſummat- 

ne the ſame, or the allowing or ratifying thereof by her 

laid buſband aſter the making fuch teſtament ; and although 

the expoſition and diſcuſſion of the laws and cuſtoms of this 

kingdom of Great Britain belongeth to the temporal courts of 

our Sovereign Lord the King to be expounded, and ought 

wt, nor have they time out of mind been accuſtomed to be 

ried, determined or diſcuſſed in any manner how foever in 

the eccleſiaſtical court, or by the eccleſiaſtical laws or cuf- 

ums: notwithſtanding which one Rachel Corbur, 

and Sir ohm Bowes, Barr. contriving unduty to vex, o b 
100 _ him the ſaid —— to the * — 
caſtoms of this kingdom of Great Britain, and alſo to diſin- plained of. . 
bent our Sovereign Lord the King of his crown and dignity, 

and to draw away the conuſance of a plea which belongeth 

to our Sovereign Lord the King, and not to the Court Chriſ- 

tian, to a different trial in the ſaid Court Chriſtian brought 

the aforeſaid Charles into a plea in the prerogative courr of 

the archbiſhop of Canterbury, before Sir Richard Lid. Kr. 

furrgate to Sir Lionel Fenkins, Knt. keeper, or maſter, or 
3 of the prerogative court of Canterbury, or before 

ame other judge competent for that e, alledging that 

Serah riſcountels Corie of Linſſade — pot county ef Paci, e 
(ceaſed, made her pretended laſt will and teſtament in iat the 
ming, and ordained the faid Racket executrix thereof; ve made 
Chereas in truth and in fact the ſaid viſcounteſs, at the time *. 

of! making the ſaid pretended teſtament, was a * married *P 
woman, and wife of the faid Charles ; and in as much as (F375) 
hey the fame Rachel and n have not alledged or any 

a pretended ia their allegation aforeſaid, that he the faid That the 
Varles gave his confent at the time of making the faid teſ- ous my 
lament, or was in iſe privy thereto, or at any rime 8 
_ TE PevF 0 , y 

verwards in any manner ratified or confirmed the fame, 

on on the contrary he the fame Charles always before the 

making ſuch pretended will, and ever afterwards hitherto 

* diſagreed to and diſallowed the fame ; and the faid 
"a for his anſwer to the allegation of the ſaid Rachel 

in! 704n, exhibited in the ſaid Court Chriſtian, protefled 

219k the faid pretended will, and totally difallowed and 


— 
— 


10 
1 k approved of the ſame, and by his anſwer prayed that the | 
"I * his late wife might be declared to hare died | 
ard "are, and that letters of adminiftration of all the gonds 


nd chattels, rights and credits of the faid vifcauntefs might i POR 


*comminted to the faid Charles as huſt and to his ſaid tare ain ion. 
wile : tion. 
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wife: and although a pretended will of any married u. 
man is of no force or effect in law without the aſſent of hy 
huſband thereto : and although the faid viſcounteſs, a 6, 
time of making her ſaid pretended will, was married to in 
ſaid Charles her huſband ; and although the ſaid Charles u. 
ver gave his aſſent to ſuch pretended will; for which wa, 
ſon the ſaid pretended will ought not to be approved of B 
the ſaid eccleſiaſtical court; and although the ſame Chal 
hath alledged and pleaded all and fingular the premiſe; i. 
the aforeſaid Court Chriſtian in his diſcharge againſt projiy 
the ſaid will, and offered to prove the truth thereof vit 
undeniable teſtimony; Nevertheleſs the ſame ſpiritual judy 
altogether refuſed to admit ſuch plea, allegation and pra 
and reſolved to proceed to prove the ſaid pretended will 
the ſaid viſcounteſs; and the aforeſaid Rachel and Joln with 
all their might endeavour, and from day to day contri, 
by a definiciye ſentence of the ſaid court in the premiſes y 
have the ſaid Charles to be condemned, in contempt of ou 
Sovereign Lord the King, and to the great damage, pris 
dice and manifeſt impoveriſhment of the ſaid Charles, avi 
contrary to the laws of this kingdom of Great Brian 
Wherefore the ſame Charles in humbly imploring the ail 
and aſſiſtance of our Sovereign Lord the King, prayeth w 
— op lief, and his Majeſty's writ of prohibition to be directed u 


the ſaid ſpiritual judge, or to any other judge wharſoeve, 
competent for that purpoſe, that he hold no Gabe plea de 
fore him in any manner howſoever touching the premiſa 
And it is granted to him accordingly, 


Tnoursox againſt Daveneorrt. 
Suggeſtion England (to wit): Be it remember'd that the twenty-th 


Naa e day of January this ſame term, cometh here into court 
ſpiritual John Thompſon of Kirton in the county of Nottingham and © 
court, that ceſe of York, by Richard Booth his attarney, and giveth thd 
cuttoms fame court here to underſtand and be informed, that alla 
_—_ to be- all manner of pleas and buſineſſes ariſing and ſpringing in 
ed at com- ; 3 IR td 

monlaw. any lawful cuſtoms or preſcriptions, within this kings 
(*P376) of England uſed and approved of “ time out of mind, i 
Lut. 1089. all manner of pleas of ſuch preſcriptions or cuſtoms of a0 
That cof- validity in law, and the cognizance of the ſame ip! 
toms belong ly belong to our Sovereign Lord the King that now d, ® 
. — his royal prerogative, and not to the eccleſiaſtical cour,, 
Ene. hitherto ought and have been accuſtomed to be tried, den 
| mined and diſcuſſed by the common law of the lans 0! b 
kingdom of England, in the King's temporal courts of wn 


before the King himſelf or his juſtices of the common 
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ther temporal juſtices or judges, and not by any eccleſi- 
ci cuſtoms in — Court — Neverthe- 
leſs one Fohn Davenport, clerk, perpetual vicar of the perpe- 
wal vicarage of the pariſh church of Clinton in the county 
of Derby and dioceſe of York, well knowing the premiſſes, 
dat contriving and fraudulently —_— unduly and un- That the 
aftly to vex, oppreſs and grieve the ſaid Fohn Thompſon, defendant 
contrary to the due form of the law of this kingdom, and libelled the 
to deprive the ſaid king of his crown and dignity ; and of — 
the cognizance of a plea which belongs and appertains to ,,, v9 Fa 
our ſaid Sovereign Lord the King, his crown and dignity, had been 


to bring the ſaid 7% Thompſon into a different manner of and then 


"1 ral in the Court Chriſtian, hath drawn the ſaid % Thomp- We a cul- 
E in into a plea before the worſhipful Henry Watkinſon, doctor —_ wüde, 
ith of laws, lawfully appointed principal official of the conſiſt- for marrying 


ory court of York, or ſome other judge competent for that vitt out li- 
purpoſe, of and concerning a certain pretended ancient ouſ- ceace. 

tom or preſcription uſed and approved of within the pariſh 

of Clinton aforeſaid, that every woman inhabiting within 


and that pariſh, and taking to huſband any man there or elſe- 
tan where with a licence for diſpenſing with publiſhing the 
» aid ans of matrimony, ſuch woman uſed, and of right ought, 
h w 5 their reſpective huſbands, at their reſpective celebrations 
el if matrimony, ſoon aſter to pay the ſum of five ſhillings to 
ee vicar of the vicarage aforeſaid for the time being, by 
2 be iſtily and ſubtilly libelling againſt him in the ſame Court 
nia Chriſtian in form following: That is to ſay, that for ten That the 


detendant 
Was VICK. 


Fears laſt paſt or more the ſaid Jon Davenport, clerk, had 
den, as he then was, lawfully conſtituted perpetual vicar of 
he perpetual pariſh church of Clinton in the county of Der- 
and rightfully and lawfully inſtituted and induced into 
ie ſame vicarage, with all and fingular its rights and ap- 
rtenances, and had been during all that time in full and 
et poſſeſſion, or that which amounted to a poſſeſſion of 
ie laid vicarage, (except hereafter excepted) and during all 
it time had been and then was called, held, accounted, 
med and reputed as the vicar openly, publickly and noto- 
wully within the om of Clinton aforeſaid, and other neigh- 
"ring places. That for theſe twenty, thirty, forty, tifty The lives. 
nd ſixty years laſt paſt and more, — for and during the 
me whereof man's memory doth not extend to the con- 
* there hath been, as ſtill there is, an ancient and laud- 
* cuſtom or preſcription inviolably uſed and obſerved 
hin the ſaid pariſh of Clinton, by which cuſtom or pre- 
5 pn every pariſhioner or vi Got within or of the 
| "x ing a woman, and marrying there or elſewhere 
R 2 licence to diſpenſe with the publication of the * 


3% wt = * 


(*P 377) excepted) and ſo ought to ar to their reſpective * huſhan, 
reſpecti 
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of matrimony, have paid (the grievance in this cauſe 
at the celebration of their ve marriage, or ſoon ze 


to the vicar of Clinton aforeſaid for the time being, the fun 
of five ſhillings of lawful money of England, for and i dg 


accuſtomed duty and fee belonging to the vicars aforely, 4 
for and in reſpec of the ſaid marriage; and that in the f; ha 
veral months of the year one thouſand fix hundred and nine T 
ty-nine, one Martha Waterhouſe was a pariſhioner and inks 1 
bitant of and within the ſaid pariſh of Clinton in the mam JI 
of October, or thereabouts, in the year of our Lord one thy. ply 
fand ſix hundred and ninety-nine, ſhe the ſaid M. Watrkui 
married to him the ſaid n Thompſon, and then had a lj # { 
cence to diſpenſe with the publication of the banns of nx 'im 
trimony, and that the ſaid 7% n Thompſon hath not paid a 
fatisfied to the faid party Fohn Davenport, clerk, the fa 
fam of five ſhillings ; but though the ſame had been 
quired and demanded by the ſaid Jon Davenport before the 
commencement of this ſuit, the faid 7% Thompfen hath hi 
therto with-held and refuſed, or at leaſt hath unjuſtly « Att 
ferred the due payment of the fame ; and that the ſaid i url 
Thimpſon had been, and then was, of the pariſh of Kirin, i d, \ 
the county of Nottingham and dioceſe of York, and as (ud il fo 
under and ſubject to the juriſdiction of the ſame coun, 1 by h 
that there had been and then was a publick diſcourſe a aft 
fame of and concerning all and ſingular the premiſes wit 0g, 
in the pariſh of Clinton aforeſaid, and other neighbourn dib; 
places, as by a copy of the libel in this court read more f dd th 
ly and plainly appears: and the ſame Jo/n Davenport unju C.h 
ly conſtrained the ſaid John Thompſon to 2 before 0 the 1 
faid ſpiritual judge in the ſaid Court Chriſtian, and o it 
ſwer to the ſaid [Fohn Davenport of and concerning the our | 
miſſes; and although the ſaid 7% Thompſon in his diſctan a 
of and from the payment of the aforeſaid ſum of five ſh | 
lings demanded by the ſaid John Dawenpoat as aforeſaid, c 
the ſaid Court Chriſtian often pleaded and alledged all a v2 
fingular thoſe things by him above ſuggeſted, and oft A : 
to prove the ſame with inconteſtable evidence; Nexener y ! 
the ſame ſpiritual judge altogether refuſed to N 6 ap 
eeive ſuch plea or allegation ; and the aforeſaid Join , t 
b endeavours with all his might, by a definitive ſ. - a 
of the ſaid Court Chriſtian, to procure the ſaid John 4 
fon to be condemned of and concerning the premalls, F * 
compel him to pay to the ſaid John Davenport the 1a W's 
ſhillings, as above demanded, in contempt of our 29! 5% 
Lord the King, and to the manifeſt damage and * er 


the ſaid John Thompſon, and contrary to the law of 
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FROST ; and this the ſaid Jahn T homp/on is ready to 
if, Wherefore the ſaid John T hompjon in imploring the 
i and aſſiſtance of this his Majeſty's court of Common 
lech now here moſt humbly prays, that he may be reliev- 
and have his Majeſty's writ of prohibition directed to the 
4 ſpiritual judge, or his ſurrogate, or any other judge 
tarſoever in that caſe competent to prohibit them and eve- 
| of them, left they or any of them take any further cog- 
ance of the aforeſaid plea, in any manner howſoever, be- 
e them or any of them. And it is granted to him accord - 
ply, and ho „ orth, 


Len this a prohibition was granted, the court thinking the (#P 8) 
n unreaſonable. Lut. 1062. 37 


Mach againſt MavLTon. 
Hill. 13 W. z. C. B. 


Ntingham (to wit): V. M. clerk, rector of the pariſh prchibition 
urch of South Collingham in the county of Nottingham afore- to the ſpiri- 
xd, was attached to anſwer to J. M. who in this caſe ſues as tua cout for 
| for our Sovereign Lord the King, as for himſelf, of a plea 1 
dy he I ſuir againſt him the ſaid J. M. in the Le- of e e 
aflical court, to the prejudice of our Sovereign Lord the pa agree- 
vg, his crown and dignity, and contrary to his Majef y's ment be- 
dibition before direc ed and delivered to him (and ſo fork). 8 2 
d thereupon the ſame . A. who as well (and fo forth) by 5 
C. his attorney complains, that whereas he the ſaid J. M. proprictors 
the year of our Lord one thouſand fix hundred ard e 229 tente. 
nt was, and always from thence unto the end of the year variſh 1 — 
ur Lord one thouſand: ſix hundred and ninery-three hath ang tov dich 
an inhabitant within the pariſh of S. C. aloreſaid, the be tath 
, limits and titheable — thereof, and a poſſeſſor e 
«cupter of divers patcels of land, with their appurte- 
Kes lying and being within that pariſh. And that the 
8. W.M. now is and for many years laſt paſt (that is 
bor the ſpace of twenty-nine years and upwards hath 
therefor of the pariſh church aforeſaid, and that lorg 
re the ſame JW. A. had any thing of and in the ſaid rec- 
Fam us appurtenances, one V. B. was reCor of the 
church, and ſeiſed of the ſaid rectory, with its appur- 
5 in his demeſne, as of a fee in right of his ſaid 
* being fo ſeiſed, it was agreed the laſt day of 
| 22 thouſand ſix hundred and fifty at S. C. aſorer The agree 
25 2 the ſaid . B. on the behalf of himſelf and his 8 N 
50! the one part, and che proprietors and tertenants — 
of 22d the de- 


— 
— 


_ — 
— - 


Fa AAT 
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bendants the of the ſame pariſh of the other part, that the lands lying i 
tertenants. the ſaid raridh ſhoald be incloſed with hedges and 2 i 

the expence of ſuch proprietors and tertenants for the hers 

| manuring fuch lands, and that the faid W. B. and all his fu. 
| ceſlors, rectors of the pariſh church aforeſaid for the time je. 
| ing, ſhould have the tenth acre of land titheable, lying and 
| | being within the pariſh aforefaid, the borders, limits and 
| titheable places thereof, there ſeparated and incloſed from the 
reſidue of the ſaid land, to the fole uſe and benefit of the faid 

W. B. and his ſueceſſors, rectors of the ſaid rectory for the 

| time being, in full ſatisfaction and diſcharge of alt tiths, 
11 oblations and eccleſiaſtical rights whatſoever yearly growing, 
| renewing, ariſing and happening within the pariſh aforeſaid, 
the borders, limits and titheable places thereof; and that in 
- purſuance of the ſaid agreement all the lands lying within 
the ſaid pariſh aforeſaid have been incloſed according to the 
faid agreement, and ten titheable acres have been ſeparaed 


and inclofed within the fame pariſh for the aforeſaid . i 
And the ſaid V. B. hath accepted and held the ſame for bim. cont 
ſelf and his ſucceſſors, in full fatisfaction of all tithes, oblat faid 
ons and eccleſiaſtical rights, according to the ſaid agreement nth 
(*P379) during all the time that the ſaid V. remained rector of th A 
| faid church of S. C. and after the death of the faid . JW - 
(that is to ſay) the laſt day of February one thouſand fix ſer t 
dred and ſixty-eight the aforeſaid /. M. was inſtituted ant iff 
induced into the faid rectory, and from thence hitherto hatl fu 
been and ſtill is rector of the ſaid church, and then agree un: 
with all the proprietors and tertenants to all _ comain 
in the ſaid agreements, and in purſuance thereof enter d in 
the ſaid tenth acre of land incloſed, as aforeſaid, for the ai 
rector, and then did, and ever fince hath, and now doth« 
| eupy the ſame according to the ſaid agreement; and th 
_ aforeſaid proprietors and tertenants during all that time:! Be 
the ſaid /. M. hath been rector of that church, have xt H 
diſcharged from the payment of all tithes, offerings an! <T / 
eleſiaſtical rights, according to the ſame agreement, until van 
faid W. M. impleaded the faid J. M. in the ſaid Court (hr A13 c 
tian before H. W. doctor of laws, hereafter mentioned, by 0 4 
belling as hereunder is ſpecify'd. And whereas all 2 rip 
manner of pleas whatſoever for contracts, bargams and cot 8m 
poſitions between any ſubjects of this kingdom of Erg wh 
for any tithes, goods or chattels wharſoever ariſing and ta . 
pening within this kingdom of England, and concern © * 
validity of the ſame in law, and ſuch other pleas and * * 
do belong and appertain to our Sovereign Lord the "= "5 
crown and dignity, (and not in any wile to the ecke, wh 


or ſpiritual courts) and ought and always hitherto bed | 
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ied, determined and diſcuſſed in his Majeſty's courts of re- 
und before his juftices and other ſecular and temporal judges, 
and not in a Court Chriſtian beſore any ſpiritual judge, or 
iſexrhere : Nevertheleſs the ſaid V. M. not being ignorant of 
the premiſſes, but contriving and fraudulently intending to 
oppreſs and grieve the ſaid 7. M. and to diſinherit our Sove- 
tion Lord the King of the prerogative of his crown and dig- 
tity, contrary to the form and effect of the aforeſaid compo- 
frion and agreement, and to draw the conuſance of a plea 
which belongs to our Sovereign Lord the King, his crown 
and dignity, to a different trial in the Court Chriſtian, im- 
pleaded the ſaid J. N. in the ſaid Court Chriſtian before H. 


fl . doctor of laws, principal official lawfully conſtituted of 
* the gracious Conſiſtory Court of York, or ſome other judge 
* competent in that behalf, of and for ſubſtracting of tithes in 


the libel hereafter mentioned, growing, increaſing, renew- 
ing and arifing from and out of his tenemems within the pa- 
ih aforeſaid, the borders, limits and titheable places thereof, 
contrary to the form of the compoſition and agreement afore- 
ſaid by craftily and ſubtilly libelling againſt the ſaid J. M. 
the Court Chriſtian, and ſo forth. 

And then he ſets forth the libel, and alledges that he hath plend- 
all the matters above in that court, and the defendant traver- 
ſu the agreement and iſſue thereupon, and judgment for the plain- 
if. After ſeveral debates in arreſt of judgment the plaintiff had 
fag nent for him in Trinity Term the firſt of Queen Anne, by the 
pinion of the whole court. | 


Hill. 7 V. z. 


duct ol Stafford, yeoman, in his proper perſon, and giveth 
an court to underſtand and be informed, that whereas all 
al manner of pleas and buſineſſes of and concerning pre- 
"ptions and cuſtoms of this kingdom of England and the 


nd - zulzance of the ſame belong and appertain to our Sovereign 
Erg "the King, his crown and dignity, and ought and always 
nd i _ have been accuſtomed to be tried and diſcuſſed in 
ang l courts of record of our ſaid Sovereign Lord the King, and 
| mart 0 1 any Eccleſiaſtical Court: And whereas within che pa- 


| % Hanfuorth in the county of Stafford, the borders, limits 


dae nd now is a cuſtom and mode of titheing, that all 
and 


itheable places of the ſame, there hath been time out of 


pay a penn: 
for a milch 


Abus againſt Oakes. (*P380) 


bn remember'd, that on Wedneſday next after the Lias of A ſuggeſtion 
Hillary this ame term before our Sovereign Lord the King for a modu* 
t Weſtminfler cometh John Adams of the pariſh of V. in the of tithes. 


A modus te 


f # 
—— —— —— —z8́ —r̃ Ce eter — — 


—ͤ—ê—õ— —— — 


—-„ . rr 
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ex, and a and every proprietor of any lands, meadows or paſture, u 
hal-penny in the partth of Hanſwzrth aforeſaid, their farmers © u., 


3 iers, have been uſed and accuſtomed to pa | 1 
11 aid of the rectory and pariſh church of Hanſon th * po 
for the time being, or to his farmer thereof, for every n., in 

co had, kept and depaſtured within the pariſh of Hanfun 2 
aforeſaid, one penny, and for every calf to the Number, cat 

feven, generated. and nouriſhed within the pariſh aforelax ou? 

one halt-penny, in lieu and in full payment, ſatisfaction ax ſix 
diſcharge of all tithes of the herbage of ſuch cows, and, the 

milk, butter, cheeſe, and fuch victuals, in what Wanne ſon 

ever happening, growing, renewing or increaſing, from 1h eig 

aforeſaid cows ; which faid ſeveral ſums of money yall (th; 

and paid all and ſingular the rectors of the aforeſaid cha wp 

for the time being, or their farmers thereof, for all the ti bon 
aforeſaid, have yearly accepted, received and had of « lue 

occupier in full lieu and ſatisfaction of all and ſingular t deal 

aforeſaid tithes happeaing, renewing and growing. Ao and 

whereas the ſame 7% now doth, and for five years lafi pal laid 

hath held, occupied and enjoyed certain parcels of land a Ie! 

meadow called the Little Park Meadow, within the pariſh ſs: 
Hanſworth aforeſaid ; and during that time the ſaid Join H 

kept and depaltured in and upon the ſame parcels of land u art 
meadow, two milch cows, of which ſaid two milch co and 

two calves have been yearly generated and nouriſhed rh *** 

The evie- the pariſh aforeſaid : Nevertheleſs one Thomas Oates bei mic 
unnce. re tor of the rectory and pariſh church of Hanſuert. ae 
ſaid, well knowing the premiſſes, contrary to the due foul; "> 

of the law of this kingdom, and contrary to the cuſtom am anſ 

faid, in order to grieve and oppreſs the ſaid Jo/n Adams, a ate 

to draw the cognizance of a plea which belongeth » oi” * 

courts of our Sovereign Lord the King to a different trial WARE * | 

a Court. Chriſtian, hath craftily and ſubtilly impleaded i 2 

faid 7o/n in the Court Chriſtian before the worſhipful . 5 

excellent Sir Richard Raines, Knt. doctor of laws, ou 7 

official of the Conſiſtory Court of the biſhop of Lirchfeldal Fir 

(*P381) Cwentcry, or his ſurrogate, by libelling againſt the lan Ee 
The libel. Jon in the ſaid Court Chriſtian (amongſt other things)! 4s 
from an ancient and laudable cuſtom uſed, approved of 3 10 

obſerved within the pariſh of Hanſworth aforeſaid, and * 

borders, limits and titheable places thereof, every foreign 10 

divelling ont of the pariſh of Hanſworth aforeſaid, ande . 

pying any land and ſo forth, lying and being within the 4, 

ariſh of Hanſwrth, depaſturing land with beaſts and cats ng) 

bah been accuſtomed, of right ought, and is obliged to ge "ot 

Wer btdes of the re dor of the rectory of the pariſh church of Hanus * 


the herbage aforeſaid for the time being, his farmer or collector of 1 
ot cattle. acc 
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::cording to the annual value or rent of the ſaid lands lying 

xr being within the ſaid pariſh of Hanſwerth the ſum of two 

killings of good and lawful money of England, for every 

und ſterling as the ſaid lands were yearly worth, for and 

n confderation and lieu of the tithes of the herbage (and ſo 

55:4) of the ſaid lands, and of the paſturing the beaſts and 

arte in and upon the ſame; and that in the months of March 

due thouſand fix hundred and ninety-two and one thouſand 

ix hundred and ninety-three, and in the months of March in 

the year of our Lord one thouſand fix hundred and ninety- 

fur, and every of them, the aforeſaid o Adams was a fo- 

eigner, and dwelt out of the pariſh of Hanſwort/ aforeſaid, 

(that is to ſay) in the pariſh of Meſtonꝛuiti aforeſaid, and oc- 

capied lands within the ariſh of Hanſwworth aforeſaid, the 

borders, limits and titheable places thereof, of the yearly va- 

lue or rent of three pounds, which he depaſtured and fed with 

beaſts and cattle during all that time, or a great part thereof, 

and on that occaſion unjuſtly compell'd and conſtrained the 

ſaid Fon to appear before the ſaid ſpiritual judge, and to an- 

ſwer to the ſaid Thomas Oakes of and concerning the premiſ- 

ſs: Whereas in truth he the ſame John in the months afore- 

[aid never kept, fed or had any beaſts or cattle within the 1 emen 

ih of Hanſworth aforeſaid, of or upon the ſaid parcel, that he of- 

and or meadows called Little Park Meadow, or in any other fer'd to pay, 

pace within the ſaid pariſh of Hanſworth, except the two &c- 

mich cows after mention'd, and two calves, yearly, during 

te time aforeſaid generated and nouriſhed from the ſame 

das; And altho the ſame John Adams always was ready at 

nur Ai aforeſaid, and offer'd to pay to the ſaid Thomas 

ates yearly, and every year of the ſaid years, two pence for 

be aforeſaid two cows depaſtured within the ſaid pariſh, and 

ne penny for the two calves yearly generated and nouriſhed 

m the ſaid cows according to the form of the cuſtom and 

we of titheing aforeſaid : And altho' the ſame Jon hath 

eaded all and ſingular the premiſſes contained in this ſug- 

lion, and offered to prove the ſame in his diſcharge in the That the 

ud Curt Chriſtian with undeniable teſlimony to be true: judge refuſ- 

frertheleſs the ſaid ſpiritual judge altogether refuſed to ad- = to admit 

zor receive the ſaid plea, allegation and proof aforeſaid, — 

« vith all his might endeavours and daily contrives to 

rap the ſaid John Adams to pay the ſaid money ſpecify'd 

e ſaid libel, in contempt of our Sovereign Lord the King, 

* the damage, prejudice and maniſeſt oppreſſion of the 

1 Tokn, and contrary to the due form of the law of this 

on, and the preſcriptions and cuftoms aforeſaid ; and 

: 155 is ready to verify, Wherefore * the ſaid Fohn hum- (P 3B2) 

7 Mpeoring the aid and aſſiſtance of this honourable court, Prays « pro- 
prayeth hibition, 
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- Andit is granted to him accordingly. 


A ſnggeſtion 
for a probibi- 
tion that the 


Court Chriſ- Lord the King at Weſtminſter, 7ohn Oldham in his proper per 
ua reſuſeth ſon, and giveth this honourable court here to underſtand and 


the now 
plaintiff a 
copy of the 
Þbel. 

Lilly 321. 


tothe ſaid ſpiritual judge, or to any other judge whatſoe16; 


Prohibition. 
prayeth relief and his Majeſty's writ of prohibition dire*44 


competent in that behalf, to prohibit him that he ſhall wt 
any further hold plea before him touching or concerning the 
ſame premiſſes in any manner howſoever, and that he hal 
not preſume or attempt any thing further therein. Ang if 
by reaſon of the premiſſes he hath thunder'd out his ſentene 
of excommunication againſt the ſaid John Adams, then thy 
he altogether under a penalty incident thereto abſolve the {id 
John, or cauſe the ſaid ſentence to be revoked and annulled 


Orp againſt Peres. 


Be it remember'd, that on Wedneſday next after fifteen days 
of Eaſter this ſame term cometh here, before our Sovereign 


be informed, that whereas one Robert Pepper, doctor of laws, 
principal official of the Conſiſtory Court of the biſhop of ly. 
wich, cauſed the ſaid Jon Oldham to be cited to appear be- 
fore the ſaid official, or his ſurrogate, or ſome competent 
judge in that particular, in the Cathedral Church of Norwich 
the ſeventh day of December laſt paſt, there to anſwer to cer- 
tain articles taken or interrogated by virtue of his ſaid off 
of official, at the promotion of John Houghton, Eſq; and 4 
Gent. churchwarden of the pariſh church of St. Gerge Tim 
Bland in Norwich aforeſaid, objeHed and adminiſtered again 
the ſaid n: And altho' the ſame John Oldham, according 
to the aforeſaid citation at the aforeſaid day aſſigned as afors 
ſaid, appeared before the ſaid official, and being requeſtedby 
the ſaid official to anſwer to the premiſſes, prayed a copy 
the libel or articles, in order that he might anſwer the px 
miſſes according to the form of the ſtatute of his Majeſty M 
ry V. King of England, made in the ſecond year of his reigh 
to be delivered to him: Nevertheleſs the ſaid official not 6 
teeming or _— the ſaid ſtatute, but contriving, o 
trary to the form of the ſame, unjuſtly and unduly to 
preſs, vex and grieve the ſaid Jon Oldham, refuſeth, and fil 
doth refuſe a copy of the libel or articles of the premilſe | 
the faid John Oldham; and nevertheleſs the ſaid official pn 
nounceth the ſaid Fo/m Oldham contumacious in not ant 
ing to the articles aforeſaid, and by means of ſuch contum® 
ſentence of excommunication was unjuſtly decreed gain 
faid Jon Oldham, to the great damage of him the {aid 6 
Oldham, in contempt of his ſaid Majeſty, and again 
form of the ſaid ſtatute; and this he 1s _—__ dem 


* 


Prohibition. 
'L.refore the ſaid Jh Oldham humbly imploring the aid 
x — of his preſent Majeſty, prays relief, and his ſaid 
Majeſty's writ of prohibition directed to the faid ſpiritual 
odge, or other competent Judge in that behalf, to prohibit 
kim from holding any plea in the premiſſes before him, and 
fom any ways proceeding therein until he cauſe to be deli- 
ered to the fd john a true copy of the libel or articles ex- 
tbiced in the ſaid Court Chriſtian againſt the ſaid Fohn Old- 
kun, and that the ſaid ſpiritual judge, if ſentence “ ſhould (*P382) 
te pronounced againſt the ſaid 7% for his contumacy in not | 
anſwering to the articles aforeſaid, may releaſe and totally - 
ibſolve him the ſaid Jon from the lame. And it is granted 
whim accordingly. 
Be it remember'd, that the Tueſday next after the month Suggeſtion 


of Eafter in this ſame term V. C. cometh before the King at that the te- 
nements 


i efminſer in his proper perſon, and informeth his ſaid Ma- e, 
— hy ir whereas M. V. late prioreſs of the late priorſhip vg 3-6 
and . in the county of V. was of late ſeized of and in the ſame had were 


he priorſhip, of and in one orchard, one cloſe called the Parcel of a 
ler Tard, containing by eſtimation half an acre of meadow, Por. 

nd paſture of one cloſe and meadow called Mott Meadeony, 

mining by eſtimation ſixteen acres of paſture in P. in the 

aid county, lately belonging to the ſaid late priory, and par- 

el of the "ofſeſſions thereof, and from the time of which 


memory of men had not been to the contrary, until the 
AN me of the diſſolution or ſuppreſſion of the ſame, ſhe the 
7 7 ud prioreſs for herſelf, her farmers or tenants thereof for the 
on 


me being (amongſt other things) had, held and occupied diſ- 
targed of and Gn the payment of any tithe of hay of, in 
upon theſe tenements, wich the appurtenances, or any par- 
| thereof yearly in whatever manner by the whole time 
lereſaid, growing, renewing, happening, coming forth or 
dealing; and the ſaid late prioreſs being ſo ſeiſed of the 
aid late priory, and of the ſaid tenements With the appurte- 
ances, held the ſame diſcharged from the payment of the 
bes of hay thereupon growing, renewing or taken, the ſaid 
e priory, and all the lands, tenements and hereditaments 
mo belonging, by force of an act of parliament made Ihe ftat. of 


and OO: ner in the county of Middleſex, and publiſh'd in 2 ws _ 
ifſs * twenty-ſeyenth year of s 6a reign of Henry VIII. late King 1 


rw. came to the hands of the ſaid late King, by vir- and lands 
ie of which the ſaid late King was ſeiſed of and in the ſaid belonging to 
*priory, and the ſaid tenements, called A. Meadow and R. antes. 
le, in his demeſne as of fee, in right of his crown of 

ard. And whereas in the ſtatute in the parliament of 

ſaid late King Henry VIII. held at Weftminfter aforeſaid _ of 31 
ventieth day of April in the thirty-firft year of his reign 5%, we dl. 
* 30 (among ſt charge of 


Prohibition. 


their lend, (amongſt other things) it was firmly ordained, that a5 wel 
from the the {aid late King, his heirs and ſucceſſors, as all and ge- 
+ -+ wg ſuch. perſon and perſons, their heirs and aſſigns, who the, 
had, or from thenceforth afterwards ſhould have an monaf. 
zeries, abbathies, priories, nunneries, colleges, oſpiral 
houſes of friars, and other eccleſiaſtical houſes or places, * 
circuits and precincis of the ſame, or any of them, or any 
manors, meſſuages, parſonages appropriate, tithes, penſion 
portions, or other hereditaments whatſoever they were, which 
before that time had belong'd or appertain'd, or which the 
did belong or appertain unto the ſaid abbies, monaſteri 
priories, nunneries, colleges, hoſpitals, houſes of friars, 9 
other religious and excefaftical ouſes, or places, or un 
any of them, ſhould have, hold, retain, keep and enjoy: 
well the ſaid parſonages appropriate, tithes, penſions and 
pPortions, as the ſaid monaſteries, abbathies, priories, nun 
(*P3$4) neries, * colleges, hoſpitals, houſes of friars, and other rel 
| gious and eccleſiaſtical houſes and places, ſites, circuits, pr 
cincts, manors, meſſuages, lands, tenements, and other le 
rediraments whatloever they were, . and every of them, ac 
cording to their eſtates and. titles, diſcharged and acquiret 
af payment of tithes as freely, and in as large and amy! 
manner as the {aid late abbots, —— > oþ prioreſies 
and other , eccleſaſtical -governorg dx: gavernelles,. or any 0 
them, ſhould have held, occupied, poſſeſſed, uſed or enjoy 
ed the ſame, or any parcel thereof, at the days of their di 
ſoluti n, ſuppreſſion, renouncing, relinquiſhing, forteiturg 
giving up, or coming to the ſaid late king, of tuch monafe 
ries, abbathies, priories, nunneries, colleges, hoſpitals, houle 
of friars, or other religious houſes or places, or at the day « 
&Tolution, ſuppreſſing, renouncing, 9 givin 
up or coming to the ſaid late King, of any of them, the ſai 
act, or any thing in the ſame contained, to the contrat 
thereof notwithſtanding: By force of which (aid ſtatute, « 
of rhe reſt of the premiſſes, the ſaid late King Hen) VII 
by himſelf, his farmers and tenants thereof, had and bt 
the {aid premiſſes with the appurtenances, called M. Mea 
and E. Cle, diſcharged from the payment of the tithe 
hay, growing, increaling and renewing of, in and upon! 
faine tenemeats, with the appurtenances, or any part ther 
of, yearly, in whatſoever manner growing, renewing, mn 
ing or happening; and being ſo ſeiſed thereof, the ſaid i 
Tust Kine King afterwards (that is to ſay) the thirtieth day of March 
18 1 : : : he coun! 
Hen. 8. b; the thirty-fourth year of his reign, at Weſtminſter in t | 
letterspatent of Middleſex, by his letters patent ſealed with his great ſeal 
et- ue England, and in due manner executed, bearing date the 4 
Sc to the day and year, gave and granted the ſaid tenements, wich! 
; 1,6 
faid W. C. appurten⸗ 


o 
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ap prrtenances, called M. Meadow and R. Cloſe, with the ap - 

hunenances, unto the aforeſaid V. C. to have to him and his 

heirs for ever, to hold of the ſame late King, as of his crown, 

br virtue of which ſaid letters patent the ſaid VJ. C. enter d 

mo the ſaid tenements, called M. Meadow and R. Cloſe, with 

the appurtenances, and was thereof feiſed in his demeſne as 

f fee, and being fo ſeiſed thereof, held the ſame tenements, 

with the appurtenances, by himſelf, his farmers or tenants, 

tiſcharged from the payment of any tithe of hay yearly grow- 

ing, renewing, happening and increaſing of, in or upon the 

{aid tenements, called M. Meade and R. Cloſe, or any parcel 

thereof, by virtue of the ſaid act, and of the reſt of the pre- 

miſſes : And whereas alſo in the ſtatute in the parliament of The act of 
the ſaid late King Henry VIII. held at Veſiminſter aforeſaid, 31 H. 8. 

in the thirty-firſt year aboveſaid, it was enacted, that no per- tat no per- 
fon or perſons ſhould be ſued or conſtrained to render, give or III 
pay any tithes for any manors, lands, tenements or heredita- ſtrained to 
ments, which by the laws and ſtatutes of this kingdom of pay tithes, 
elan, or by any privilege or preſcription, were not charg- Where by 
ale with the payment of tithes. And further, whereas in — ba 
the fatute-of the late King Edward Vin the ſecond year of the RR 
his reign (amongſt other things): it is Kühtained, that no per- were not 
bn ſhould he ſued or 6therw ite com peli A to render, give or chargeable. 
pay tithes for any manors, lands, tenertients 6r hereditaments, n. gat of 
Which by the laws and ſtatutes of thiskngdom of England, I» 185 
dy any privilege or preſcription were ndt chargeable with 

de payment of any Cach tirhes of hay * thereupon growing, (*#P48 5) 
den or had, but by that whole time were, and every part 

and parcel thereof was altogether diſcharged from the pay-— 

ent of ſuch tithes as aforeſaid. And whereas alſo Th 

ſes controverſies and pleas of tithes, demanded contrary to 

te form of the aforeſaid acts and ſtatutes, and the cogni- 


nftar a £2 * % . 0 
ö * ee of the ſame, do not appertain to the Eceleſiaſtical court 
* u any manner how ſoever. | Neverthelats, the ſaid . S. far- 


ter of the rectory of R. in the ſaid counties of Warwick and ; 
ee of Worceſter, not being ignorant of the premiſſes, and The grie- 


_ ending unjuſtly to grieve, oppreſs and moleſt the ſaid V. inte 
pon ü * the due form of the law of this kingdom of Eng- 
Tet and againſt the form and effect of the ſaid ftarutes ; 
„ * to deprive the now King and his royal prerogative, 
d b + eognirance of a plea which belongs to the ſaid King 
1: 88. egal crown, and not to the Court Chriſtian, and. to 


- = fame to a different manner of trial into the Eccleſi- 
"Kal Court, cauſed the ſaid. V. C. to be cited before the 


ſeal wy 
be Cam 8 Ec. (here mentioning the judge of the Ecclefiaſtical 
with * 6 and for the taking away and non-payment of the 
nan on nay by the ſaid /. C. had grown, increaſed, and taken 


30 2 of. 
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off, in and upon the ſaid tenements, with the apparte 
in the year bK our Lord one thouſand ſeven CY 
thirty; and the Taid W. S. unjuſtly compell'd him the Gy 
IV. C. to appear in the Court Chriftian aforeſaid, to make 
anſwer before the ſaid ſpiritual judge relating tothe premif 
ſes: And altho' the faid . C. in the ſaid Court Chridi, 
before the ſaid ſpiritual judge, in his diſcharge from the 
miſſes, had pleadedand brought undeniable teſtimony to pron 
all the matters above contained in this ſuggeſtion to be try 
Notwithſtanding the {aid judge altogether refuſed to adm 
the {aid plea, allegation and proof; and the ſaid /. f. wi 
all his force is endeavouring and daily contriving to procy 
the {aid . C. to be condemn'd in the premiſſes, and ther 
to compel him the faid V. C. by the definitive ſentence 
the ſaid Court Chriſtian, to pay the faid tithes of hay, i 
contempt of his preſent Majeſty, and to the damage, pre 
dice, impoveriſhmenr and manifeſt grievance of him the ſa 
V. C. and againſt the force, form and effect of the fail f 
tute; and this the ſaid V. C. is ready to prove. Whereupe 
the ſaid . C. moſt humbly beſeeching the aid and aflifian 
of this court, and to be relieved in the premiſſes, prays h 
ſaid Majeſty's writ of prohibition to be directed unto the 
ee judge, or any other competent judge wharſcerer 
this behalf, that they or any of them may not hold any f 
ther plea touching the premiſſes, or any part thereof, in 
manner howſoe ver. And it is granted to him accordingly. 
Prohibition Be it remember d, that the twentieth day of Novenbe 
to the co tt ſame term came here into court J. L. in his proper perſon, 
da eee, gives this court here to underiland, that 59 by the k 
ro of Corn. and ſtatutes of this kingdom of Great Britain, it is py 
wall. for that the keeper of the ſtannaries of our Sovereign Lord 
holding plea King, and of the ſtannaries within the counties of Dawn 
eee bee Cornwall, or keeper or keepers of his place for the time 
cern the ing, may and ſhall not hold any pleas before him in 
Stannaries, Court of ſtannaries aforeſaid, unleſs ſach as ariſe between 
| ſtannators while they work in the ſtannaries, and bes 
(*P 386) them and any other rei ners, of any * treſpaſſes, plains 
contracts made within the places wherein they work v 
the ſtannaries. Nevertheleſs, one F. C. gent. adminiſta 
of the goods and chattels of J. C. his father. not being 21 
ner in any of the ſtannaries aforeſaid, well knowing the | 
miſſes, but endeavouring and intending 2 much to ff 
and oppreſs the ſaid J. againſt the laws of this kingdom, 
vied a plaint againſt the ſaid J. L. in the ftannary © 
our Sovereign Lord the King of F. in the faid count! 
before the ſub-ſteward of the ſtaunary court aforeſaid, 


cept 


Prohibition. 
tepary or keeper of his place in the court aforefaid, or one of 


Ny hem, in a certain plea of account, upon a ſuppoſition that 
he ld L. had i... receiver of the monies of K. 8 7 C. 


e ſather, and as ſuch to have received of the monies of the 
fid 7. C. the father, in his life-time, (viz.) twenty pounds 
of one J M. to render an account thereof to the taid . C and 
mjuftly conftrained the fame E. by arreſting of his body, to 
zypear in the ſaid Stannary Court of F. aforeſaid, by occafi- 
m of the premiſſes, and ro anfwer the ſaid C. of and concern- 
ing the premiſſes, againſt the law of the land of this kingdom 
of Great Britain; whereas in truth the faid J. L. or the faid 
7 C. have not, or either of them, at the time of levying of 
he ſaid plaint, or at _ time afterwards, hicherto hath been 
tingers working in any ſtannary work within the ſaid county 
of D. And whereas in truth the account aforefaid doth not 
concern any tinner, or matter or matters belonging to the 
fad ftannaries; and altho” the fame J. I. in his difcharge 
tefore the ſaid warden, ſub- warden and fteward, often plead- 


id ed and alledged in the Stannary Court aforefaid, and offer'd 
reupe o prove, with undeniable teſtimony, the maners above by 
ifand him 3 to be true: Nexertheleſs the faid warden, ſub- 
ys | warden, fteward, deputy or keeper of the place, would not 


admit of ſuch plea, allegation and proof, but altogether re- 
fuſed ſo to do; and the fame 7. C. „ 3 plea, 
allegation and tender of proof of the faid . Z. as aforefaid, 
in the ſaid premifſes, is endeavouring and daily comriving to 


ng pocure the ſaid J. L. to be condemned before the faid war- 
ber t den. under-warden, fteward, depury or keeper of that place, 
» n the plea aforeſaid, in contempt of our Sovereign Lord the 
he 12 


Ving, and to the maniſeſt damage, injury and impoveriſh- 
ori ment of the ſaid J. L. and — the laws of this kingdom 

of Great Pritain ; and this he is ready to verify. Wherefore 
tbe faid 7. L. humbly beſeeching the aid and aſfiſlance of this 
time wr, prayeth relief, and his Majeſty's writ of prohibition 
v be dire ed to the ſaid warden, under-warden, and to the 


veen! faid J C his counſellors, atrornies and folicitors in this be- 
bets half whatſoever, to prohibit thern, and every of them, that 
aunt they, orany of them, proceed no further in the ſaid cauſe, or 
Kun n any thing that concerns the premiſſes in the court afore- 
iniftra faid, before the faid warden, (and / forth) or prefume io at- 
ng af empt any thing more in the fame, in the ſaid court, which 
the | may tend to the damage of the faid J. L. or to the prejudice 
"_ the law of this kingdom, or in contempt af his preſent 


Majeft \ hi 3 2 ; 
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Be 
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6 Be it remembered, that (the firſt day of the tern it 
or 3 7) our ſaid Sovereign Lord the King at V T1 J. 4 ” „ 
for a prohi- in his proper perſon, and gives this court to underfa;a 7 
bition on the That whereas after the conqueſt by a ſtatute made and pb 1 
2dmiralty, liſhed in the parliament of his late Ma jeſty Rickard ] ont 0 
for that it s E ES 8 Jeny I. late 

holdeth plea King of England, at Weſtminſter in the county of Mid at 
for werds, in the thirteenth year of his reign, (amongſt other things) : an 
| was enacted, That the admirals or their deputies ſhould nx int 
meddle from thenceforth with any thing done in this kits. the 
dom, but only upon the ſea, as in the time of the then la Wc 

noble prince King Eaward, then late grandfather to the ſaid for 

= King Richard II. had been duly uſed; And whereas alfy is or 
my a ſtatute made in the parliament of the late King Richurd1 tio 
\| held at Weſtminſter afgreſaid in the fifteenth year of his reign, 2 
= (amongſt other things). it is ordained and firmly eſtabliſhed, No! 
| that the ſaid admirals of all manner of contracts, pleas and an 

| quarrels, and all other. things ariſtng within the bodies of Ca 
| counties, as well by land as by water, and alſo of the wred th 
| of the ſea, ſhould. jn no ways have the cognizance, poner cer 
io or juriſdiction ; and;that al Jah contracts, pleas and quars de 
rels, and all other things done, xifing within the body of the fa 
1 county, as well by land as by: water, as. aforeſaid, and all br. 
| i the wreck of the ſea, ſhould be tried, ended and diſculied, pn 
a and remedied by the laws of the land, and not before or by Juc 
| | the admiral or his deputy, in any manner whatſoever. And of 

| whereas alſo, all and ſingular pleas. of whatſoever treſpalls, * 
ſpeeches, and publiſhing of ſcandalous Engliſſi words wha ant 

| ſoever, touching or concerning the bankruptcy, iofuthciexy of 

or poverty of any perſon being a merchant at the time of tas pn 

ſpeaking or publiſhing the ſame ſcandalous Engliſſ wort ee 

and all other ſuch pleas. and matters, do not belong to th hi 

Juriſdiction of the Court of Admiralty, nor ought in 21 of 

manner whatſoever to be. tried, ended and diſcuſſed befor 4 


the admiral, or him or them Holding the ſaid place, but the 
ſame do ſpecially appertain and belong to our Sovereign Lu 
the King and his royal crown, and ought, and time out“ 
mind have been uſed and accuſtomed to be tried by the cot 
mon law of England. Notwithſtanding which one Kay 
merchant of the city of London, well know ing the premiv 
cunningly deviſing and intending, contrary to the laws : 
this kingdom of England, unduly to grieve, opprels and m 
leſt the ſaid J. O. and to deprive our ſaid Sovereign Lt 
the King of his royal prerogative in this behalf, and ally 
draw the cognizance of a plea which belongeth to our 
Sovereign Lord the King, and not to the Court of Ade 
ty, beſore the worſhipful and excellent (the name of '/t 114 
doctor of laws, chief preſident of the Court of Adina 


* 
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vs lawful deputy, or fome other competent judge in this 


Jade * 
Lalf, of and for the proteſtation of the poverty of the faid 

* 1 — a merchant, and of his Yen eee to pay his 

and, 1 debts, by ſpeaking, publiſhing and affirming the Exg- 


if words following (that is to ſay) (here mention the words) 
and ſo forth, as by the libel of him the ſaid 7. R. exhibited 
and preferred againſt him the ſaid J. O. and brought here 


the ſpeaking, publiſhing and afhrming of the faid fcandalous 


15 words, and the aforeſaid proteſtation by the ſaid J. O. be- 
ſaid ore in the ſaid libel ſpecthed, if any, or whatfoever the like 
fo i or any other ſpeech, promulgation, affirmation or proteſta- 
all tion of words, were had, made and done, ihe tame were 
igt had, made and done at Guilford in the — Surrey, and 
ſhet not upon the high ſeas, or within the maritime jurifdiction; 
$ and and the ſaid J. R. is with all his force endeagouring and 


daily contriving to compel the faid F. O. to make anfwer to 
the ſaid J. R. in the ſaid Court of Admiralty of and con- 
cerning the premiſſes, aud to cauſe the faid J. O. to be con- 
demned in the ſaid Court of Admiralty: Aud although the 
kid J. O. in his diſcharge often ded, altedgen and 
brought undeniable teſtimpyy, to prove all and fingular the 
pemiſſes in the ſaid Court of Admiralty before the faid 
judge to be true; nevertheleſs the faid judge of the Court 
of Admiralty altogether yefuſet to admit fuch plea, allega- 
non aud proof, in contempt: of-oup Sovereign Lord the King, 
and to the maniſeſt damage, prejudice and impoveriſhmern 
of him the faid F. O. and this the faid J. O. is ready 10 
prove, Whereupon the ſaid Jen here moſt bumbly be- 
ſeching the gracious. aid of this court, prayeth viel. and 
lis Majeſty's writ of prohibition to be directed to the judge 
ol the ſaid Court of Admiralty, to prohibit him that 6 in 
m wile ſhould any further hold the aforeſaid plea of the 
premilies, depending before him, in any manner howfo- 
der, Kc. And it is granted unto him according}y, Ac. 


Readings 


ino this“ court, more plainly may appear; whereas in truth (£® 383) 


1 389 ] 


Readings on Prohibitions, with an Abridgment 
of the Caſes in the Reports, 


WRIT of prohibition is a writ granted by the King! 
A ſuperior courts at Weſtminſter, viz. the Court of Chan. 
cery, King's Bench, Common Pleas, and Exchequer, either 
to particular perſons, or to inferior juriſdifdions, 

Of which therefore there may be ſaid to be two kings, 

Firſt, Such as are granted to prohibit perſons from comi. 
nuing an act which they have begun contrary to the com- 
mon or ſtatute law of this kingdom; as where a Que la. 
pedit is brought againſt the incumbent, and pendente lite he 
commits waſte, the court will grant a profubition, Hob. 3 
Moor 917. 

So for erecting any thing that is obnoxious to the com- 
monwealth of this kingdom, as (ex. gra.) a prohibition wa 
granted for erecting a bowling-alley near St. Dun far 
church, it being a nufance. And in 1 Mod. 76. in Jac 
Hall's caſe, that point was cited by Hales. | 

And a prohibition hath been granted to the biſhop of Dur 
ham, upon a ſuggeſtion that he was felling timber, and (uf 
{ering dilapidations. 1 Rol. Rep. 86. 

Secondly, Such as are granted to the Court Chriſtian, Coun 
of Admiralty, or ſome inferior court, upon a ſuggeſtion tha 
the party grieved, and praying a prohibition, is proſecuted 
in ſuch courr, contrary to the laws of England, and to the 
difinheriſon of his Majeſty's crown and dignity, either inthe 
mitter or manner of the ſhit. | 
So that of this latter ſort of prohibitions, it may be ſaid 
to be granted in the following inſtances : 

Firſt, Where the matter in diſpute is triable wholly a 
common law, which is to be preferred before the civil lau 

Secondly, Where the Court Chriſtian, Court of Admiralty 
or ſome inferior temporal court, exerciſe a juriſdiction w- 
they have not at all; or exceed that juriſdiction which the) 
have, either by taking cognizance of more than they ought 
to do, or of matter out of their juriſdiction in point of limis 
as to place. | 

Thrdly, For that ſuch Court Chriſtian, Court of Admir 
ty, or inferior court of law do not, in their manner 0! pr 
ceeding Uiſtribute juſtice to the parties, beg the wi 
dom and proviſion of the common or flatute laws of i! 
kingdom. | . 

Fourthly, Where one inferior juriſdiction infringes ufes 
another. 6 
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in the firſt and ſecond inftances this writ may be 
E "= dir remedial, and in the /aft an 
| at of interpoſing authority. 
1 — be ſaid fy in the firft and ſecond in- 
fances, becauſe it abſolutes, prohibits and reftrains ſuch ſpi- 
ritual, admiral or inferior court from Te any farther 
in the matter in variance, in regard of its being an infri 
ment upon the courts of law, as to the whole matter in diſ- 
pure, or by taking cognizance of ſome matter incidental, 
which is wholly triable at law, or for uſurping a juriſdiction 
of trying a matter for which the party by the law of the land 
ought not to he anſwerable in any court whatſoever. 
And in the third it may be well termed remedial, becauſe 
it is granted, not becauſe it is an infringement on che ſupe- 
rior courts ; but becauſe by the“ manner of their proceedings 


juftice is not done to the defending party, and that therein 


om · they act in violation of the laws of England; and therefore 
this writ, in ſeveral caſes where it is granted for their not 
Jan's cteding conſonant to the law of England, is not abſolute but 


facth crditional ; (that is to ſay) a prohibition till they have com- 
lied with the terms of chat condition, when they ſhall re- 
pzin their power of judging between the parties, and proceed 


n that mitted, The prohibition is not abſolute, but guou 


eri; for that it is not granted in that caſe, becauſe ſuc 


e (aid perlor court; or 


plly a anted in reſpect of the ſuperintendency che ſuperior courts 
| law we over the inferior, und their power as well of regulating 
niralry, kd correcting their errors, as of determining the diſputes be- 
1 which een inferior juriſdictions, 


ch the) The ſeveral acts of 5 that appear to have been 


ought nde relating to prohibitions, are as follow: 


f limit i. By which it is enacted, that a prohibition ſhall 
ap. 1. lie to the (a) ſpiritual court on () fornication, avow- 


try, 


(«) On which ſtatute obſerve, that the eccleſiaſtical judges 
we their juriſdiction therein by parliament, and the cuſ- 
ade realm, and not from any foreign power. 2 Inſt. 488. 
kN ancient tin e fornication and adultery were pu- 


= in the _ and the King had the fines aſſeſſed for 


e offences, 


* CY 
wy, — — — , 
= —_— — — ——— =_ 


0 execute the ſentence of their court; as where in a caſe cog- 
able in the ſpiritual court, Soy refuſe to give the deſend- 
Coun na copy of the libel, or refuſe ſuch evidence as — — to be 
que they 
cutel it ſuch evidence, or grant the copy of the libel. And in 
he laſt inflance it may be termed an inſtrument of interpeſing 


ritual court in * wiſe infringe 3 the juriſdiction of a 
oes it give relief in regard to their acting 
putrary to, or in violation of the laws of England; but it is 


* (P®391) tuaries, (i) penſions, (A) * ſtriking a clerk () and de. 
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ry (i. e. adultery) (c) or fuch like; for which ſome. 
times corporal, and ſometimes (4) pecuniary pen. 
Fance is inflicted, ornaments, or (e) reparation ofthe 
church, (f) tithes due or (g) accuſtomed, not ex- 
deeding a (%) fourth part of church oblations, mor- 


famation, when money is not demanded, but is done 
for a puniſhment of ſin; and likewiſe for (a) break 
ing an oath. 
This 
(c) That by the word h»juſmodi, in this act, is to be under. 
. Rood offences of the like nature, as the two offences there ex. 
preſſed, as Solicitation of chaſtity and inceſt. * 2 Inſt. 488. 
(4) This muſt be intended for commutation of penance, 2 
appears by the ſtatute of Atie ſupet chartas. Cap. 2. 

(e) That of right the pariſſiloners ought to repair the church, 
and that this ſtatute extends to a chapel annexed tout, but nx 
to a private Chapel, for that muſt be repaired by the owner, 
. < That the right of tithes, before this ſtatute, was deter- 
mined in the King's courts, but now the conuzance of ſub- 
fraction of tithes belongs to the Court Chriſtian. 

(g) By this act the parſon may fue upon a modus or frei 
ton in x s Court Chriſtian, where the duty is perſonal, bu 
not where the duty is real; as a real ſatisfaction for a di- 
charge from tithes." 2 Inſt. 491. | 

(% That at this day, where a parſon, of the preſentation 
of one patron, demands tithes of another by the preſenta 
of another patron, amounting to a fourth part; it is to bet 
ed at common law. 2 Inſt. 491. : 

(i) That this ſtatute extends only to a penſion claimed 
which had its eſſence by ſome ordinance made by the ordir 
ry; but if claimed by preſcription, it muſt be tried at co 
mon law ; but this opinion of Coke was by Keeling and Ter 
den in Ven. 3. in the caſe of the Bi/hop of Lincoln againſt S 
held not to be law ; for the ſpiritual court having conuzan 
of the principal, ſhall have conuzance of the matter incicen 

(% That the end of the ſuit, for laying violent hands ot 
clerk, muſt be only fro ſalute animæ, by excommunicati'n, 
corporal penarice}; but not for damages. 

(!) That the definiation muſt be merely ſpiritual, and 
mixed with a matter temporal determinable at comm? 
and it muſt be only pro ſalute anime, and not for damen 
and the particular defamation muſt be exprels in the , 
nor for giving evidence upon an inqueſt, nor for a —_ 
perjury, nor for words which at common law are not. 
of reproach. | ry 

(m) And where they cannot hold plea of the princiſa 
cannot hold plea of acceſlary. 


N 
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This ſtatute is called the ſtatute de circumfaee RR of iT; 
n my lord Coke's comment upon this ſtatute, 2 Ink. 4½% h 5 
tells us, that theſe things mentioned therein, which. were 
emporal, and not merely ſpiritua}, did not belong fd iti 
q the Court Chriſtian. 1 F 
:4Ed.1. Where no writ lieth out of Chancery to redreſs 
the matter, a conſultation may be awardect. 
Ed.. That an indicavit ſhall not be. granted, till We 
matter be recorded by the ſpiritual court. 

This writ of indicavit was an ancient writ by the com 
law of England, as may be ſeen in Glanvile, lib. 4. af 
t> remove a writ into the King's courts ; and if the't cum- 
tent of one patron, demanded tithes againſt the incynbens 
af another patron, this writ of indicavit laid, berate the 
reht of patronage would come in queſtion. Vid. 2 Inſt. 364. 

This act recited, that thentofore ſuits met with unmeet de- 7 
ays, by the indicavits being ſued gut before the ſuit in the 2&0. 
ſpiritual court was recorded; ſo that the flatute ordains, that: 
no indiequit ſhall, iſſue till the ſuit ſhall be recorded, and the 
chancellor hath. a ſight of the copy of the libel. 5 
5 Ed. i. Where it lies, if a parſan cuts trees in the church- - 


n New Ng 
2 Brewadg. 


ſeri yard, unleſs it be to repair the chancel ; but if e 
, but body of theghurch be ouf of repair, the parſon would 
a di- dagyM © mlieve the pariſhioners hy, beftawi the 

| trees. Bdtgfays the ſtatute, wedo not commanck _ 
ration to do it, but ſhall commend thpm; when dogk, or es, 
ute 9 Ed. 2. Commonly called ArticulsC „ 


7%½ea prohibition J. 1 80 

be t! Ape eth on a demand far money. jn he. ſpiritus | ES 3 1 5 
for the ſale of (a) tithes th. 2, barn, but not ur; ſir ** 2 

for tithes. | WW > 1 SO 


aimed | Y ELD 
cu It lies of (b) tithes to the fourth part of the goods, . , "6; 


ordir 


m the goods of the church, on the right of patronage g 
dT) and on (c) pecuniary penance ; but not on corpo- 
N ral penance bou ht off by money, it doth nat, * : 4 
e, A fair for (0) dent io /acros ordines, $9. have (beg) 


ident 
nds 0B 
ation, 


ſatis ſaction for being, beat lies before the King, bur 
. for that cauſe may befgre'the pre- 
ate, N a 1 
„„ 1 lies, where corporal penance is. 
inflicted, and bought off by money. ; 
| Cap. 


by Vid. 2 Inſt. 603, 605, 610, 611, 612, 619. V. Coke's 

N upon the ſtatute of 18 Ed. 3. cap. 7. of tithes. 2 
, 75 upon the ſecond of Ed. 6. cap. 13. 2 Inſt. 649. 

6 Fide 2 Inſt. 489, 490, 491, 492, 020. 


(©) Vide 2 Inſt. 6 
(d) Vide 2 Inſt. — — 
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Cap. 5. It lieth not, where the defendant in a ſuit in 
Court Chriſtian is excommunicated for 2 8 
tithes of a new mill. Tide 2 Inſt. 6 . 

Cap. 6. The King's courts ſhall difcuſs matter nowit. 
ſtanding a ſentence in the ſpiritual court. Fit. 
Inſt. 622. 

Cap. 7. The King's writ to aſſoil (that is abſolve) paris 
excommunicated ſhall not iſſue, but where it is found 
the King's prerogative is prejudiced. Vide 21nft bi 

1 Ed. 3. A prohibition lieth on a ſuit in the ſpiritual cou, 

Cap. 11. for defamationagainſt the p "rants ee 

It may not be amiſs before we abridge the caſes under the 
head Prohibition, to ſpeak ſomewhat of the ſpiritual juriſt 
tion in the following manner: 

The ſpiritual ordinary juriſdiction is all in the biſhop, i + 
in the archbi/hop throughout his province, and in the biflp with 


in his particular dioceſe ; whereby they are called Ordinarie, x ; 
Spiritual Fudges. : ; 
By the ſtatute of 37 H. 8. cap. 17. every doctor of the 
vil law legally deputed may exerciſe all eccleſiaftical ji. 
diction, and their cenſures. 1 
Prerogative. 
The King is the ſupreme ordinary (viz.) by the ancient 
(a) 19 Eliz. law of England, before the flatute of 24 H. 8. cap. 12. For(« 
Dyer 408. reſignation might be made to him, he (5) might give a chu a1 
2 7 5g to hold to his own uſe, he might not only (c) exempt # Red 
* ig, Eccleſiaſtical perſon out of the juriſdiction of the ordins! 
v. 29k. 3.9. but might beſides grant him epiſcopal juriſdiction, he mig 
(4% H.. 23. (4) preſent to his Fee chapels (in default of the dean 
— Ba. lapſe, and that as ordinary, and in reſpect of his fupren iN 
( he eccleſiaſtical juriſdiction. Alſo he might (e) diſpenſe with Ki 
F. N. B. 34.f. baſtard to be a prieſt, although the eccleſiaſtical laws al 1 1 
(ei H. 7. ed within this kingdom prohibits it; (and the reaſon | #1 
f) kd 3. Cauſe it is not malum in ſe, but only malum prohibitum. * Jy 
Fitz. Sake all that the Pope uſed to do in ſuch caſes within this k * 
non admifit, dom, wiz. (/) proviſions, (g) appeals to the coun of tep 
pl. 7. to () hold plea of things ſpiritual ariſing here. (i) [xo enn 
= _ __ munication under his bulls, and ſuch like, were nothing 
Ed. 3. by. uſurpations and encroachments upon the dignity and p 
proviſioni - gative royal. | 
bus. (z) See the preamble of the ſlatute of 24 H. 8. cap. 12. (t)gE 4 V. 
F. N. B. 44. b. New Natura Brev. 100 N. (i) 30 Aſſ. pl. 19. 7 Ed. 4. 14. 1 
Sometimes that ordinary juriſdiction is delegated i ul. N 
ſpiritual perſons, as to archdeacons, or ſuch like, 1 New þ 
particular places; whereby they are called Peculian | 40 


on Prohibition. 


ariſing from our laws, upon an iſſue at common 
8. „ fact, which is a ſpiritual thing, (as baſ- 
urch excommunication, or ſuch lile.) The trial ſhall be by 1) vide the 
the ( ) certificate of the ordinary; and * therefore his certifi- (P39) 


cate makes an end of the matter, and is not traverſable. recital in the 
ftatute of 9 H. 6. Cap. 11. 7 Co. 14. b. 


8 The ordinary is alſo an immediate officer to the King's 7 Ed. 4. 14. „ 
i courts as to things ſpiritual, (i. e.) for ſerving their proceſs, 5 H. 6. 3. g 
py which ſhall be done by the ordinary himſelf, not by the com- 
n, miſfary, archdeacon, or any other, although he hath immedi- | 
* xe juriſdiction, if he be not ſpecially admitted an officer to 12 Ed. 4. 15. ! 
te the court. | 
40 


Of ſuits in the Spiritual Courts. 
The ſuit in their courts is by libel. The proceeding by ci- 


ation and cenſures of che church, (i. e.) (a) excommunicati- (e] Vide the 
on, if the party does not appear, or for other contempts, as 2 : - 
diſobeying their ſentence, or ſuch like. : yr ur 
; libel Vide the ſtatute articuli Cleri, Cap, 12. 
By the ſtature Articuli Cleri, the King's tenauts may be cited 


out of the pariſh or vill. 
Matters arifing from our law. 


The ſuit of a perſon excommunicated ſhall be put without 1 6 
tay, till the party is abſolved. The entry whereof is rema- nt wag 
neat loguela fine Die quouſque, fc. , 


Prerogative. 


If he who is excommunicated, will not by forty days be 
reconciled to the church, and ſubmit to hoe eee — — 2 
King upon a fignificavit, i. e. a certificate made to him by the New N. 
ordinary into the court of Chancery will put him in priſon, Brev. 145. 
ad ſo to puniſh him by his body, till he makes ſatisfaction _ — BY 
o the church for his contempt; and that by a writ of excom- not execute SE 
3 2 which writ is alſo a jufticies. this writ, | 
nn i the King's Beach. "New . rem dhe en . e 


Statutes. 


V. 5. Eliz. Cap. 23. The manner of the execution of that writ. 


* the church is ſatisfied, and they don't abſolve him, Old N. Brey. 
Ul pary may have a writ de excommunicato deliberando, to be Pics N. Bren, 


. gd out of priſon. 


, 


Auer 145. 8. If the ſheriff will not execute this writ, the party ſhall have an 


3-8 þ 
he nd 2 plurice, and an attachment againſt the ſheriff directed to the Coroners. ml 
When 
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te N. Brey. When one taken by a writ of excommunicato capienth, offen 
636. ſuff®tenr ſureties, or caution to obey the church which 
Ne WM. Brev. . ; , i ug 
3 refiffed, he ſhall have a writ de cautione admittenda, to hw, 

See more thatcaution admitted, and to be diſcharged ; and it may hy 
conceſning either to the ordinary himſelf ro command him to diſchane 


ay _ 5 hirn, which the ordinary may do by parol, or to the ſherf 
and New N. to diſcharge him; and then it is with an excommuniuy 
Brev. 145, 4 liberando. 


146, 147, 148, 149, 150, 181. Spiritual lau. 


Pac * If the party is grieved by the ſentence, he may hay 
(*P394) appeal, and thereby the ſentence is ſuſpended, till * mi 
is determined. 
By the ſtatute of Articuli Cleri, cap. 2. it appears, that the 
are to judge of offences, and of matters of intereſt, : 


a) Artica!i The ſuit in matter of offences is not to recover damage, bh 
ler, oF) any other thing; and the (a) prelates cannot impoſe any a. 
2 Inſt. 489 * . | 462535 £5 a : ID yh 

Fitz N-Brey ary m1, but it is only to inflict a pvniſtnnent upon the & AW 
51 & ga: f. fender (ro ſalute © anime) Which . called Penance,;. but, the W; 
vide the ſta-party may redeem it with'a(b) pdcuhia y amends. The ſin 0 
tute contra may pardon ſuch offences! 5 Co. 81.“ For all ſuits nenen 

3 that nature (1. e. 40 inflit a N h d | | 
ie N e. id a pun;/ament on the fender) not only e 7 
(b) Articuli officio, but at the proſecution of the party grieved, are 10 Ny ( 
Cleri, cap. King; inaſmuch as a puni/hment only is to be inflicted, and m ie 
24.33 4. mage to be recovered, and therefore he may pardon them. att 
alt- NH Ihe offences puniſhable in the Court Chriſtian are either, ld 
*Pitz. Na, Such which may be puniſhed ex officio judicis, or ſuch lor 4 
Brev. 53. a. which the »J-nder may be proſecuted by the party * anni hr 
The firſt ſort are, | at 
() The ſta. Hereſy, Simony, (c) avowtry, fornication, and (d) uſury beſo her 
tute de cir- ſeveral acts of parliament made, the latter (punithable h 4 
cumſpecte (common law) (e) not receiving the facrament of his cum 76 
(% The ga (f) letting the church-yard be unincloſed, or the church ut n 
tute 15 E g. O vered, or not convenieatly decked, (g) for the breach of br 
cap, g. Which oath, or fuch like. PE Brag i 
is repeal'd, (e) Reg. ſ. 49. 1 Roll's 126. 2 Roll's Rep. 111, 262, 279. Noy 41. 2 
Keb. 264. 480, 139. 3 Keb. 286, 726, 802, 2 Mod. 8, 142, 43. 3 i! 
8 Mod. 447. (/) The ſtatute de circumſpecte agatis. (g) Fitz N. B. 55 b. 5 
Parſon or curate here in this court for offences of the great c 

nature, as Hereſy, &c. may be deprived. F. J. B. 53.0 ; 

So for Homicide, fo if a chancellor be ſued in the (i 6 

Chriſtian for his inſufficiency, they are the proper jucy E 

3 Cro. 65. 4 Mod. 27. 1 f 4 

Fitz. N. B. In oflences which may be proſecuted by the party da 4 


8. 4 ed, he ſhall recover cofts, and ſug for them in the 


Fox fatute Chriſtian: So alſo he ſhall ſue there where the other pa"! 
e articulis 


contra probi- Agrees to pay him a certain ſum for amends to be esc 
bitionem from corporal puniſhment. ; of 
regiam 2 lat. 4%. Articali cler, cap. 3. The ſtatute de circumipeae 184 1 


= — 
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The offences of the latter ſort are, 
fir?, The laying violent hands upon the clerk. Vide 2 
N + Defamation of _— i. e. adultery, or 8 
fences of the like nature, whereof the Spiritual Court hath 285, zog, 
conuſance. 340, 456, 
47. 1 Sid. 248, 404, 433, Latch 14, 15. 2 Lev. 49, 63, 66. 1 Mod. 21, 22. 3 
Mod. 74. 4 Mod. 367. Het, 94. 2 Cro. 335. 2 Roll's 82, 1 Rolls 61,217. 1Show. 
131, 337. 2 Salk. 352, 547. Moor 460, 607, 855, 906. 2 Keb. 334, 577» 335, 
441. 3 Keb. 28, 58, 64, 200, 284. mana . 
Thirdly, The taking and detaining of a man's wife; for a 
man may ſue there ro reſtitutione uxoris, although he may 
haze an action of trefpaſs, or on the caſe at common law. 
[.N. Frev. 52. k. New Na. Brev. 121. 5 
* The ſuits which are for the intereſt of the party are, (P2953) 
lit, For matters which tend to the maintenance of the 
durch. 
As a parſon ſhall ſue there 4 dag the pariſhioners, for 
ubſtraciing of his tithes, for diſturbing him in carrying them 
way by the ways and, paſſages. uſed for that purpaſe ; for a 
ortuary where it hath, been accuftoin „or pb 2 ob- 

5 vB fells thaſe tithes in his barn, he 


entions, ©c., But i 
tall rot ſue for tm money in the Spiritual Court. 5 
One incumbent-might ſue another for tithes, or other fruits 
the church where they were claimed by one and the ſame 
arron, and where the right of patronage, or of the avowſon 

lid not come in queſtion, before the ſtatute of W. 2. c. 5. 
And now by the ſaid ſtatute, he may fue in the Court 
hritianfor tithes, although they claim by ſeveral patrons ;'fo 
at the right of adtowſon does not come in 3 nor 
hey demand the fourth part of the value of the church. 
g. 51. Vide the ſaid ſtatute of circumſpecle agatis. Be- 
re the ſtatute of 18 E. 3.-c.-9: the right of tithes was de- 
minable in the Temporal Courts, at the election of the 
any, and by that ſtatute were determinable in the Eccleſi- 
cal Courts only. F. N. B. 30. But ſee Coke in his eccleſi- 
cit laws, 16 and 2 of Ed. 6, 7 and 8 . 3. c. 6. he may ſue 
the Exchequer as the King's debtor. 

by 18 Fdw. 3, pro clero, cap. 7. writs of ſcire facias Mall not 
ported hereafter to clerks to anſever for the tithes in Chancery. 
oe that ſtatute, the right of tithes was determinable in the 
_—_ Courts, at the election of the party, and now by 
in Mature it ſhall be determined in the Eccleſiaſtical Courts, 
0 the Temporal Courts are excluded. 

o one parſon or vicar may ſue another in the Spiritual 


4 


wi. 
bor 2 penſion due to him. C. Fa. 666. 


And 
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And may ſue the executors of his predeceſſor for the dilay; 
dations of his predeceſſor. 13 Eliz. cap. 10. 14 Eliz. Ja 
11. 3 Lev. 413. wide poſtea. 4 
Church-wardens of the church may ſue there for 5944. 
deviſed for the reparations of the church, or church-yu4 
F. N. B. zo. c. Reg. fol 57. | | 
Pariſhioners and the parſon may ſue there the tenant c 
poſſeſſors of any lands within the pariſh, who have time on 
of mind uſed to find a chaplain for divine ſervice in the pL 
riſh church. F. N. B. 53. 
They have likewiſe conuſance of cauſes matrimonial and 
teſtamentary. Vide the ſaid ſtatute of 13 Ed. 1. of cia. 
ſpecte agatis, articuli cleri, cap. 1, 2, 3, 4, 5, 6, 1 3. 
Secondly, Cauſes matrimonial and teſtamentary. 
Vide 13 Ed. 1. de c rcunſpedte agatis. 2 Inft. 487, (8, 
489, 490, 491, 492, 493. Articuli Cleri, cap. 2, 3, 4 5 
x5 E. 3.cap, 6, 13. 2 Inft. Cotes comment upon that ſtatute. Raf. je 
6. hib. 1 R. 2. cap. 14. 
® 1 Sid. 432. In caſes * matrimonial are to be conſidered the contra it 
8 ſelf, and the right of marriage, a promiſe to marry a daugh- 
v the Chan-ter, matters of divorce, baſtardy, and the like. 
cellor of Peterborough. 1 Mod. 22. 8. C. 2 Mod. 314. Anonymour, 3 Mol 


164. Boyle v. Boyle, 5 Mod. 268. Haines v Peſcot. Vaughan 1240. 2 Salk. 3 
Harries v. Hicks. 2 Keb. 561. Howard v. Freme. 2 Lutt. 10:9, 107;. 


And ſee concerning marriages the ſeveral acts of parlz 
ment following. 
32 H.8 & 38. Where all marriages are declared lawf, 
which are not prohibited by the law of God. 
2 Edw. 6. c. 28. Where the authority of the eccleſafical 
judge is confirmed. 
5 Edw. 6. Concerning the marriage of priefts. 
* 1 Jac. 1. c. 11. Concerning a man's marrying two we 
(age) 7 86 W. 3. Of — rand CY | 
10 A. c. 10. Which gives half of the penalty to thei 
former. | 
Where a man marries a woman, where he had iſſue! 
fore, ſuch iſſue, in the ſpiritual law, is a Mulier, 4. e. en 
mate iſſue, and is not a baſtard. But in our law ſuch il 
is a baſtard, and not inheritable. Finc/'s law 143 6. 
In cauſes teſtamentary it is neceſſary to obſerve, 
That it hath not always been the law for the chunt! 
have the probate of wills in this kingdom. For the Temp" 
Courts have the probate of wills in all other places, ene! 
Eng and; and in many places in England at this day, ibe 
of manors have the probate in their Temporal Counts. 
the Biſhop in ancient times, had no power to gra ® 
. miniftration, but when a man died inteſtate. The K 
37; x (as Parens Patrie) uſed by his officers to ſeize the deus, 


on Prohibition. 
\» intent that they might be preſerved, and . for 


ke burial of the deceaſed, for payment of his debts, for the 
dyancement of his wife and children, if he had any; if not, 


| v his kindred 21 Ed 
On 141 . . 4 8 X S554 & 4,2 
a. Bur now the will is to be proved before them in the Spiri- vide 2 _ 
al Courts, and the executor is {worn to perform it. 346. Eger- 
or a v. Egerton. 3 Cro. 94. Weſtley v. Allen. 115. Dean's caſe 168. Hill v. 
Jut Thornton 395, 396, 397. Netter v. Brett. 2 Sid. 143. Combe v. Combe. 1 Mod. N= 


i Show. 293. Hill v. Miles & al' 2 Salk. 552. Outridge's caſe. Hard. 313. 
tort v. Barrow, 2 Keb. 838. Stroud's caſe. | | q 


Matters arifing from our law. 


Where there are ſeveral executors, and one (a) refuſe ; yet (a)Therefy- 
be may (5) adminiſter at his pleaſure, and the other ſhall name ſal of one 


43, An in any action for a debt due to the teſtator, and the (4) * —_ 10 
b 5 aße of him that refuſes will be a bar of the entire debt ; ter, the re- 


and if he ſurvive the other executor (e) he ſhall have the ac i- tuſal is void. 
n, and not the (F) executor of him that died. Otherwiſe is 1 Salk. 307. 
:if they all refuſe, for then the (g) teſtator died quaſi (/) in- 3 
efate. But if the executor once adminiſter, as if he ſells land, 3 /. 

phich is appointed to be fold, or meddle with the adminiſ- (4d) 1 Salk. 
ration, Ec. he cannot afterwards (i) refuſe. And by the ſta- 338 


ue of 21 H 8. cap. 4. Where a man deviſes, that his execu- - + 


xs ſhall ſell his lands, and one refuſes, the other may ſell. adminiſtrati- 
2 xranted during his liſe is void. 1 Salk. 30), 308. Q. if not good, if he refuſes to ad- 
aer, (f) The adminiſtrater of an executor cannot be executor to the firſt teſtator. 
F) 9 Rep. 37. Dyer 236. b. Mo. 273. 1 Cro. 92. Ow. 44. 1 Leon. 23e. 2 nd. 
„ 1 Bro, 58. Salk, g. 311. Far. 39. Velv. 130. (þ) So where one cxecutor af - 
' 1i7\nifiering, and before probate dies, his executor cannot prove the Will. 1 Salk zog. 
in 1, Coanineham cited. And the Spiritual Court is to grant aaminiſtration de bonis non, 
k. 304. (i) 1 Salk. 308. 


Spiritual lar. 


for legacies given in a will not iſſuing out of lands, the, C.. gg 
ners may fue there. Wi. 78. s 
'. 259. 1 Keb. 291. 1 Roll. Rep. 12. 2 Show. 158. 2 Salk. 547. Ben. 139, 
i i Keb. 324, 709. 3 Keb. 696. 

M here a man died inteſtate, the ordinary had the diſpoſi- 

not all the goods and chattels of the intefate, to be diſtri- 

ic in $103 uſus, For he who had the care of his ſoul in his 

eme, was ur 5 to be the fitteſt perſon to have the 

* and diſpoſal of his effes in pios uſus atter his death; and 

refore the ordinary might ſeiſe the goods, and “ 2 (P97) 
n without waſling them; and might alien them, or ſell 

mat his pleaſure, and diſpoſe of the money which he had 

meim in pros wſus ; and if he did not fo do, he broke that 9 Co. Hens 
1 and confidence which the law repoſed in him. But fers caſe. 
61 II 3 D yer 
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yet his giſt or alienation remained good in law ; yet be be 
a ſpiritual governor was not ſubject to temporal ſuits coul 
not have an action of debt, or any other action for any mo- 
nies due to the inteſtate. 
By the ſtatute of Weſtm. 2. cap. 9. where the intefare i; 
obliged in any debt, the ordinary ſhall anſwer as long as he 
8 ho _— 1 the executor ſhall do. ; 
hie admi- y the 31 of Edw. 3. cap. 11. the ordinary ſhall depute 
— de next friend of the ede to 9 and — Ar 
een e ta- fue and be ſued, and be accountable to the ordinary 1 
ken notice executors. 
of by the commen law, as one who hath an intereft veſted in him; and when the ex. 
ritual Court bath granted adminiſtration, they have finiſhed their authority; - ad therefore 


if they go about to repeal their adminiſtration, the courts of law will probibit then 
Vide poſtea Allen 56. 


By the 21 of H. 8. cap. 5. he was to grant adminiftration 
to the widow of the inteſtate, or to the next of kin, or both, 
at his diſcretion; where they were in equal degree, the ordi- 
nary might nt adminiſtration to which he pleas'd, that 
required the ſame. 

Many diſputes ariſing concerning the diftribution of intl- 
tates effects, and a multitude of prohibitions having been 
ſued out where the ordinaries granted partial adminiſtrations, 
ſometimes taking no ſecurity, and did not diſtribute the in- 
teſtates effects in ſuch manner, that juſtice was done to the 
people ; therefore the ſtatute of 22 & 23 Car. 2. was made. 

&. 1. cap. 10. By that ſtatute, ordinaries, &c. are to take 
bonds with two or more ſureties in the name of the ordinary, 
with a condition mentioned in the act, C. 2. 

$. 3. Ordinaries are to call adminiſtrators to an account, 
and to make diſtribution amongſt the wife and children, 
kindred in equal degree, ſaving to every one his right d 
appeal. | 

F. 4. This act not to extend to London. ; 

F. 5. The ſurplus to be thus divided, one third tothe 
wife of the inteſtate, and the reſidue to the children; and 
ſuch perſons as repreſent ſuch children, except ſuch child, & 
(not being heir at law) provided for by ſertJement, equal i 
the ſhare to be diſtributed; ſuch ſettlement to be mace equa 
to the others, out of the eſſects, but the heir at law to have 
an equal ſhare with the reſt, notwithſtanding his eſtate. 

$. 6. If no children, nor repreſentatives of them, then fahl 
one moiety to the wife, the other to the next of kin, in 
equal degree, and their repreſentatives. x all | 

7. If no wife, then equally amongſt the chil o y 
if no child, then to the next of kin in equal degree, and toe: 
repreſentatives, (8.5 Corn 
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8. No diſtribution till after a year, and that thoſe who 
bare their diſtributions ſhall be chargeable pro rata, to the 
-iminiftrator, towards payment of juſt debts. 

9. This act not to extend to adminiſtrations granted 

with the will annexed, 

By the 29 Car. 2. cap. 3. the above act was not to extend to 
the eſtates of feme coverts. 

By the ſtatute of 1 Jac. 2. cap. 17. no adminiftrator ſhall (*P398) 
de cited into any eccleſiaftical or other courts, having right 
io take probate of wills, to render an account of the perſonal 
eſtate of his inteſtate ; otherwiſe than by an inventory there- 
of, unleſs at the inſtance of ſome perſon in behalf of a minor, 
or having a demand out of ſuch eſtate, as a creditor, or next 
of kin, nor ſhall be compellable to account before any ordina- 
ry or judge, impower'd by the act of 22 & 23 Car. 2. cap. 10. 
other w iſe than as aforeſaid. 

If after the death of a father, any of his children ſhall die 
inteſtate, without wife or children, in the life-time of the 
mother, every brother and ſiſter, and their repreſentatives, 
ſhall have equal ſhare with her. There is a clauſe in the ſaid 
i, for the better ſettling inteſtates eſtates, by which is pro- 
rided, that that act ſhall not prejudice the cuſtoms of the city 
of London, and province of York, ſhall not be conſtrued to 
extend to ſuch part of any inteſtate's eftate as an adminiſtra- 
wr, by virtue of his being ſo, by pretence of any cuſtom, 
may claim to exempt the ſame from diſtribution. 

45 Edw. 3. cap. 3. A prohibition lieth to the Spiritual 
Court on a ſuit there for tithe of wood of twenty years growth, 
©mmonly called Sylva Cædua. Vide 2 Inſt. 642. Cro. Jac. 
100. that this ſtatute was but in affirmance of the common 
lay, But if the defendant in prohibition pleads, that the 
trees were dry, hollow and rotten, whether tithes ſhall be 5 
paid for the N That no action will lie for a ſuit g voce 
there, for tithes for great trees above twenty years growth, 1 Roll 690. 
do not titheable, bought by the party only; for where a 1 Cro. Eliz., 


=y —_ _ - 


4 4 ſatute prohibits a thing, and adds no penalty, an ac ion will 477. 8. 
wal 1 * if brought qui tam pro Domino Rege quam pro ſeipſo, becauſe e 
| equal the King is to have a fine. Vide Cro. Fac. 134. 


50 Edw. 3. cap. 4. A prohibition ſhall not be granted aſ- 
er a conſultation for the ſame cauſe. But if a conſultation 
Ar duly granted according to the intent of the ſtatute, 
"hich is to be intended where it is granted upon examinati- 
'n of t matter, and not for the inſufficiency of the proceed- 
"23)a prohibition may be granted even after a conſultation. 
Cle. 736. Felv. 102. Sibley v. Crawley. 

5 15. cap. 3. Thar a copy of the libel in the Spiritual 

n be delivered io the party where a libel is grantable by 


. 3D 2 34. 
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34, 35 H. 8. cap. 11. $. 4. A prohibition lieth not whe, 
the archbiſhop, biſhop, &c. ſues for a penſion, ſimony, & 
lawfully iſſuing, and enjoy'd ten years before the iffolutg 
of monaſteries; and a remedy there given by F. 5. where the 
matter is determinable at common law, and by 5. 6. 2 
for the King's gramee, where by covenant he is diſckars! 
of penſions, &c. to he in the court of augmentations of i! 
revenues of the King's crown. 
2 & 3 E. 6. cap. 13. $. 13. Amongſt other things, (hu 
ſuits for ſubſtractions of tithes be in the Spiritual Court. 
$. 14. That the party ſuing for a prohibirion ſhall bins 
into the court where the prohibition is prayed, a true cop 
of the libel ; and by the ſame ſection, if the ſuggeſtion ie 
not proved within ſix months, a conſultation to go with dou. 
ble coſts. Vide 1 Leon. 286. that ſuch libel is to be exhibi. 
ed by attorney. That where a ſuit is for tithes, and there i; 
a ſuggeſtion of a deprivation for not reading the thirty-nine 
articles according to the ſtatute of the 1 3 of Elia the any 
need not prove his ſuggeſtion within fix months, becaule the 
matrer of the ſuggeſtion was ſince the ſtatute. 
'That upon a . that A. the plaintiff's leſſor wa 
ſeiſed of the ſame land, and in conſideration of 5/. paidby 
him to the ſaid parſon, it was agreed betwixt A. and b par- 
(*P399) ſon, that A. and his aſſigns * ſhould be diſcharg'd of the 
tithes of the land during his life; and afterwards A. leaſe 
the lands to the plaintiff in prohibition, this ſuggeſtion nel 
not be proved within fix months; for it is not within the 


| 
| 
| 
| 
| 
| 
| 


ſtatute. 3 Leon. 257. Caſe 341. Woodward v. Baggs. 15 

The proof of the ſuggeſtion need not be preciſe, asif a 5 
preſcription be, that the parſon holds 100 acres of land in fv 4 
tisſaction of tithes; and the proof is, that he holds fu 45 
acres only in ſatisfaction of them; it is well enough, becauls , 
the ſubſtance is proved, that he held land in fatisfaciion 1 
Cro. Elig. 536. So where the preſcription was to pay 4.4 l | 
year in diſcharge of all tithes, and the proof was, that he uſt : 
to pay 4s. 6d. yet a conſultation was denied, for the ſubtizns ho 
of the ſuggeſtion was proved, i. e. that the parſon had he 
any cauſe to ſue for tithes of that land. Cre. Elis. 8:9. N ; 
v. Webb. Cain 

Having ſaid as much as is thought proper Io introduce tht (as 72 


of prohibition, as branch'd out by Rolle in his abridgmen!, af 
Jhall here, in imitation of Mr. Danvers, add the femilar caſes lar be 
to, continuing the ſame Heads. 


(4) Its Antiquity, 


3 E. 1. Rot. Clauſarum m. 10. A prohibition was Ks; 
Fol. 281, ed, andafterwards there went an attachment againft the bs 


A {hyp and official for holding plea after the prohibition. 


Prohibition. 


J) For what things, or attions, and for what cauſes it 
lies : The judges not having juriſditlion. 


ſues for it in the Court Baron, ſevering it out into ſeve- Ns 4 
al ſums under 4os. a prohibition ſhall be granted, becauſe Aids, 

it is done to (d) defraud the King's courts. 19 H. 6. 54. The ſame 
peint adjudg d. (4) The King's ſuperior courts may award a prohibition, upon the in- 
Jormation of the plaintiff or defendant, or of any ſtranger, as an Amicus Curie, that 
1 Court Temporal or Eccleſiaſtical do bold pleas where they have no juriſdiction, 
1nd may lawiully prohibit ſuch court, as well after judgment as before. 2 loft, 229, 
6 , bot, 4 Rep. 127. 3 Bulſt. 119. the ſame point. 

2. Prohibitions may be granted to the court of the Lord 

Mar/aal, by the courts of common law, if it exceeds its ju- 

riſdiction ; and it hath been ftrongly inſiſted on, that the 

court of the Conflable and Mar/hal may alſo be 5 ; 

but there having been no court holden before the Conſtable 

and Marfhal for many years paſt, little is mentioned in our 

books on that head. 2 faul Pleas of the Crown 14. Vide 2 

JH. 119. ; 

3. If the Court of Admiralty proceeds in any matter which 


F there be an entire contract for above (c) 40s. and a man (c) 2 Reb, 


15 1s not maritime, tho' the things were done upon the ſea, the 
pi. Court of King's Bench will grant a prohibition, becauſe the 
Ari — hath juriſdiction only of maritime cauſes, ſuch as 
aſe concern ſea affairs ; but not of all matters done at fea, as con- 


ras, properties, &c. 
4. A prohibition was granted to the Court of Admiralty, 
becauſe the matter complain'd of was done upon land beyond 
ſa, and not upon the high ſeas. 1 Rolfs Rep. 133, 250. 2 
Hal. 322. S. C. The Spaniſh * Ambaſſador againſt Pontes ; (*#P400) 
* yet Jide 3 Leon. 232. Caſe 314. where it was held, that a man 
| might ſue there upon a bond made in France. | 

5. A prohibition hath been granted to an inferior court, 
When the original foundation of the action commenced in a 
* luperior court, 1 Roll. Rep. 54. Peach v. Dr. Leyfeild. 

6 So a prohibition was granted to an inferior court, upon 
1 the ſlatute of Weſim. 1. cap. 34, 35. upon a ſuggeſtion, that 
g. I ide cauſe of action aroſe out of the juriſdiction. 1 Sid. 464. 
7. 50a Prohibition was granted to the Mar/hal's Court for 

the los 105 in an action of debt upon a judgment in B. R. Salk. 
By A prohibition hath been granted to a Court of Honour 
wr words. Salt. 353. the like upon a libel to the court of 
64 55 againſt che deſendant, for marſhalling ſunerals. 4 
Ts hy If a Court of Equity takes upon itſelf to determine mat- 
Wa only 'riable at law; it hath been held, a prohibition 

lle. 1 Koll. Rep. 42, 66, 331, 368. Bromagxe v. Cennirg. 


05 


Th 
y 
4 
1 
| - 

| 


* — 


rpg” pad 


> 
| 
a 
| 
* 4 
l 


| 


—— 


hl 
= i 


Prohibition. 


| (C) Juriſdiction Spiritual. 
Where the h CM . . 
Kine hath 1 F the King's farmer ſues in the Exchequer againſt thy 
(a) Tithes in parſan for detaining of (a) tithes, parcel of the poſſeſſ. 
the Foreſt of ons leaſed to him in farm by the King, altho' the right d 
Inglewood, tithes comes in debate between them there; yet the c 
&c. which is —_— $9 __ 
not in any ſhall not be ouſted of their (5) juriſdiction. 38 AF. 20.2 
Fariſh, and judg d. But the report ſays quod Mirum. 
-grants them to another, who brings a ſcire facias againſt thoſe who received them deive 
Ia this caſe the Temporal Court ſhall have (6) juriſdiction; but if there he a diipue, wh 
ought to pay the tithes, and who ought to have them; the Spiritual Court ſhall haretker 
Juriſdiction. And where the Spiritual Court ought to have the juriſdiction, a prohibit 


ſhall not lie; otherwiſe where the Tempora! Court ought to have a juriſdigion. Br, Abe 
Tit. Prohibig.on, pl. 23. 22 Aff pl. 75. 1 


D) In what caſes the Court /hall not be oufted in reis 
of ſomething callateral, 


10 qo re 1 (c) treſpaſs, if the right of tithes come in debate de 
bition, pl io. 4 tween a parſon and a (4) lay-man, being a farmer of ans 


Cd) But if ther parſon, the court ſhall not be ouſted of their juriſdidi, 
between the on. 20 H. 6. 17.6. 


parſon and vicar, there no prohibition ſhall iſſue. 1 Roll's Rep. 126. 
Godb. 176, 2. In an annuity between ſpiritual perſons, chargeable h) 
196. reaſon of certain churches, grounded upon the deed of gran 
of the e of one, altho' the perſons and things out 

of which it iſſueth are ſpiritual ; yet becauſe of the deed the 
Temporal Court ſhall not be ouſted of their juriſdiction. 2 

E. 3. 39 b. adjudg'd. ; ERP 

3. Where the Spiritual Court hath cognizance of the f. 

ginal or principal, there a matter ſubſequent and dependant 

upon it triable at common law ſhall not take away the juni 

diction of the Spiritual Court. 1 Rolls Rep. 12. but whit 

the original cauſe properly belongs to the Spiritual Cour, 

; and by a plea a thing properly triable at common law, cms 
(*P40 x) * in queſtion, if their proceeding of trial differs ſrom our 
| * and they don't purſue the manner of trial, by the ſamelas, 

a a prohibition lies, and Dodderidge agreed to this different; 

if the defendant pleads a releaſe, and the Spiritual Coun 

ſuſe the releaſe to be proved by one witneſs, which is *. 

proof at common law, a prohibition lies. 2 Roll- Rep. 43 

Wood v. Churly. But if the original cauſe of the ſuit is 

ral, tho' the acceſſory be ſpiritual, that court ſhall haven 

juriſdiction ; as where the plaintiff in the Spiritual C 

claims tithes in the Spiritual Court, by virtue of a leaſe ti 

the parſon, and the defendant (now plaintiff) in prob bn 

ſuggeſts, that he himſelf claims them by virtue of a * 

ſeaſe from the ſame parſon; and thereupon the 97 —œ 
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Prohibition. 


vkich of thoſe two leaſes ſhall be preferr'd ; a prohibition 
unn eranted, C. Crooke for a conſultation. But Cooke e contra, 
v1 aiſofaid, that if a man makes a title in the Spiritual Court, 
dy virtue of a leaſe from the proprietor; and the other ſays, 
n dimifit, a prohibition ſhall be granted. 2 Rolls Rep. 61. 


Wartes v. Clifton. 


ad- 

tj Nhat Pleas hall out the Court of their Juriſliction. 
ive 
Wha 


r the iſſie be, whether the place, where the (a) tithes 


were within the (5) pariſh of one parſon, or of another, Fol. 262. 


the court (c) ſhall not be ouſted of their juriſdiction. 50 Ed. (a) Bat if '« 
3 20 b. 20 H. 6. 17. b. 22 Edw. 4. 22. 38 Ed. 3. 5 b. 39 fult be, for 
Ed. 3. 23. b tithes of ſueh 


10% Cloſe, and the deſendant ſays, it is the Cloſe of another, this ſhall be tried in the 


dp. 1 Sid. 90. 

1. But 2 prohibition prayed to ſtay 2 ſuit for tithes, ſuggeſting, that the lands out of 
which they were demanded lay out of the pariſh, was denied, becauſe it did not appear, 
that a plea thereof bad been offer d to the Ecclefiaftical Court. 1 Veg. 335. Anonymus. 

2. If the iſſue be, whether one (4) parſon had by prefcrip- (4) II = par- 
tion a {e] portion of tithes in the — of another parſon fon of a pa- 

1 riſh claims 
that ſhall not ouſt the court of their juriſdiction; becauſe that hy preſerip- 


le forty years by the en law is a good preſcription, which tion a (e) 
* is not ſo at common law. 10 H. 6. 17. portion of 


lthes dot of the pariſh of another, the Spiritual Court there hath juri{diQtion, becauſe be- 
tween ſpiritual perſons, But if he that is ſued, had agreed with the parſon, and that had 
been the diſpute, he (hall have 3 prohibition. 1 Leon. 128. Hob, 466. 1 Sid. 332. 

3. If one parſon ſues for tithes in the Eccleſiaftical Court, 


1c e the defendant ſaith, that the place for which the tithes 

ndant are ſued are in another pariſh ; (F) a prohibition (g) hes. (/) 1 Rol. 
jurif Rep. 332. Poſter v. Ride, the ſame point, Cro. Elz. 288. (g) 1 Ven. 335. denied, be- 
* ene it did not appear, that a ples thereof had been offered to the Spiritual Court. 

Cour Denied, where the boundaries of two Vills in the ſame pariſh came in queſtion; for tho' the 


bounds of pariſhes are not triable in the Spiritual © onrt, yet the boundaries of Villa in the 
comes ane pariſh are. 1 Lev. 38. Petler v. Yaleman. The ſame caſe reported in 1 Sid. 89. 
Keb. 369. Yelv. 92. by the name of Butler v. Yaleman. 1 Keb. 945. Reeves v. 
bd, the ſame point acjude'd. The Spiritual Court may try, whether a pariſh be 
vita a peculiar or not. 1 Keb. 764. Pinder v. Goofs. 


rence 

un *P402 
* * (F) Juriſdiction Spiritual. ( ' 402) 
+. 47 : 

1s tel 

hate u Tur iſdi. in of the Matter. 


10 ee A. is pardon'd for ſuing in the Court Chriſtian, 4. 
bree 9 Ca ris, Villis, | aneriis, c. & aliis Feodis, & pla- 

n inde fraſegui fræſumendo in Enervationem Juris nofiri 
R-gni 


Fertan Court ;, for they may (c) try the bounds of a Cloſe or Vill, tho" not the bounds of 


— ww ⏑—¹ ———_ . . — 


. = 
——ůꝛů — oo 


Prohibition. 


| Regnif9 ExheredationemCorone noſiræ, & Jul wer fionemStatuiry 
Regni nojtri Mamfeſtam. 3 E. 1. Rot. Patentium & M. 
ibid. m. 12. The like 4 E. 2. Rot. Pat. M. 6. Do 
2. Mirror of Juſtices, fol. 27. cap. 2.4. 13. For tha he 
held plea againſt the defence of the. King, and prejudice a 
the dignity f his crown. Inaſmuch as it belongs not to 21 
eccleſiaſtical judge to hold any ſecular plea, but of teftame:: 
and matrimony, to the prejudice of the King's prerogative, 
2Roll'sRep. 3. If a man be admitted, inſtituted and inducted +, 
e a church, and afterwards he is ſued in the Spiritual Coun 
Hob. 18. S P. {2ppoſing his (a) inſtitution not to have been good, and (9 y 
If the repeal have it defeated ; a prohibition ſhall be granted, becaule by 
of the (a) the [5] induction the parſon of the church hath a lay ſee; 
Laſtitution and therefore the common law ſhall be preferr d before 1. 
be before in- ̃ 6 . | * 
ductian, Civil law, and fhall draw the trial of the whole there; f 
there ſhall be otherwiſe thereby all Qnare Impedits would be overthrown, 
no probibiti- for by that means, they. might try all rights of 98 th 
* "a the Spiritual Court. Trin. 15 Ja. C. B. a prohibition wa; 
[5] 11422: granted in one Wilſon's caſe accordingly. Hill. 15 Ja. B. 
on is the between Hinchin and Glover, reſolved by the whole cour., 
placing a perſon in the poſſeſſion of a church, which gains him'a freehold, which the 
common law takes notice of; and therefore. for the quieting mens poſleſlions, the 
law wi-lnot permit the Spiritual Court ta diſturb the poſſeſſion, and to Itrip a man of hi 
freehold, by their repea ing 2 former act done by them, whereby he gain'd his poſefiog 
in a legal minner, which pofiibly they might have done before he had been ſo indutted, 
Mo. 861. 2 Lev. 126. ee Ke ge | 
1 ich. 15 Car. B. R. between Phipps and 8 ry 
ther a prieſt, Curiam, a prohibition, was 3212s for the church of J. k. 
or not a prieſt in Com. Wilts, where the ſuit was in the arches, after in 
3 51 duction, to avoid inſtitution; becauſe that the [c] inftiturion 
3 tan was made after a ſd] Caveat enter d not to inſtitute, Cc. For 
be tried by that does not make void the inſtitution in our law. Hab. Re. 
the country. 22. Hutton's caſe, a prohibition granted. 
Hill. v. Barne 2 Leon. 280. 2 Show. 32. 3 Keb. 56), 827. 2 Ven. 30g, 319. 2 Lev, 10g 
Hob. 15. the ſame point cited in 2 Keb. 63, 72, 392. Offley and Ux* v. Belt, [4d] A 


the ſame point adjudg'd, as to the repcal of an adminittration, becauſe granicd uteri 


Caveat. 
le! 2 Ros 5- If a man be admitted, inſtituted and inducted to a church 
Rep. 6. the and afterwards he is deprived, becauſe that he was inſtirured 
fare caſe. againſt the courſe of the eccleſiaſtical law; that is a void few 
CIS 453- rence of deprivation, becauſe it is become a la) fee by ut 
caſe This duction. Hill. 15 Ja. B. R. between {e] Hitchin and * 
appe· re to be adjudg'd. E | 
upon a ſpecial verdict in ejectment. - : | 
PM 5. 38. C. 1. Rot. Patentium Membrana 25. Whereas * 
B. hath obtained the paſſeſſion of the treaſury in the cher 1 ; 
(*P4o3) Peter, York, upon the collation of the King by a judgmen 1 
the King's “ court; and he is now diſturb'd by citations 9 


5 ” * . o mn * AI and the iu. 
; peals. Wewilling to maintain our — rights, | * 


Fol. 23 
— 


Prohibition. 

ems tiehtly given in our court in all reſpects, we command | 

vod, that vou ſupport the ſaid clerk in his poſſeſſion ; and if 

ny one preſames to interpoſe with provocations, citations, 

»nz2ls or other impediments, by which, &c. then do you 

ute them to be arreſted, and detained in priſon, till you 

hay her precept. 

22 if 9 20905. a common ſchool, and gives an allow- The _ 
ine to the ſchoolmaſter, the biſhop cannot remove the [a] —— rl 
hoolmafter, and put in another at his pleaſure. But if he be 1 Ven. ar. 
\recuſant, he may [ö] remove him by the ſtatute of 23 Eliz. 2 Keb. 438 
ap. 1. Mich, 13 Ja. C. B. the biſhop of Carlifle's cafe, per curiam. 8 Bate's 


Mich.21 Car. 2. 1 Med. 3. S. C. that if the ſpiritual court ſue to remove 2 [a] ſchool- 
maſter, a Prohibition lies; for if he comes in without licence, they can only cenſure him, 
but not [5] remove him. Comb. 324. and when the bilhop has once granted h m a licence, 
be kath executed his authortt, and can only proceed againlt him for immors/izy, contra 
vn mores, Wood v. Hill — He may be puniſhed in the ſpiritual court for keeping u 
n without licence. 2 Salk. 37%. 3 Salk. 318. Vide the cales in the margia of that 
1 Wax. 


If an adminiſtration be granted to 4. where ir ought not 
v have been granted to him; and afterwards the adminiſtra- 


\the tion is repealed, and granted to B. becauſe he is next of kin. 1 Keb. ror. 
[0 may ſue 4. in the ſpiritual court, to account for rhe profits _— 258. 
5 {the teſlator's chattels, during his time, and no prohibition to 


all be granted, for g. cannot have an action of treſpaſs againſt North v. 
nor hath he any remouly for them at common law. Hil]. Dumm 544. 
5 Ja. B. R. between Wadſworth and Andrews adjudged. manners 23 
| „ Witchclaſs v. We ſcot denied, as to.compelling them to [e] account, but granted = 
er m- p te Ciſtrilbution, Though the ſpiritual court may call the adminiſtrator to an account, 
41tion e cannot do ſo by a third perſon, who bought of the adminiſtrator the goods of the teil- 
Fo . 2 Keb. 138. Swinborn v. Gray, Nor can they do ſo by an executor. Nay 28: 
Re # v, Norfolk, 24. Mountague v. Clarke. Noy 3. Trot's caſe, the ſame point adjudg'd. 


uQet, 


* per 
1. 


9 king Henry the fourth confirmed a church, which was 


ee before, by the name of the Warden and Callege in 
d alters e dioceie of Exeter, and ordained a certain number of ſinging 


en, ſome whereof were ſpiritual, and ſome lay perſons. 

ve dean and chapter, with the biſhop, abridged the num- 

t9 twenty-four in all, and then to ſixteen, four ſpiritual 

ten lay ; and now they would add two more to the num- 

al the ſpiritual perſons, whereby their livings would be- 

(cſs, yet no prohibition ſhall. be granted ; becauſe it ap- 

their number was greater, and afterwards made lels. 

"om B. ad wp and Owen, per curiam.. 

a man ſues in the fpiritual court for (4) perjury, Whether 

eas the ſubject matter — which, or Nr Pets perjury, 


hurch, 
tered 
1d {eh 
by ur. 

| Glove 
| 


7 W 


on " ! 


men” '2 


1 as made, did not relate to, nor was a (e) fpirimal * 2 1. 


þ | be tried at 
Vide Jenk. cent. cales 184. that ao prohibition lies for perju- 


don law, 1 Keb. 622, 


e jan , 11 1 £4: 
e fpiritual matter 


mend 
matter, 


r 


— yur Jy 
. 
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Prohibition. 


matter, of which the ſpiritual court could have 
; tion, a (5) prohibition lies. 2 H. 4. 10. 
The Ca] ſpiritual court may puniſh the breach of a promiſſory oath. 1 Keb. g, b. 
caſe. [b] No prohibition lies for a ſuit in the ſpici : 545. Por 
— - 2 ind, _ 7 8 _ 2 court for forging an order & lat 
11. As if a man makes an oath to pay debts, or 
feoffment ; if he be ſued in the ſ eee Few 
of this oath, a prohibition lies ; be otherwiſe, he would ther ati 
(P* 404) be * compelled to perform his oath, and fo lay contracts woul 
{c]Bro. Abr. be determined in the Court Chriſtian. (c) 2 H. 4. 10. b 
Title Prohib. pl. 8. Fitz, Abr. Title Prohib. pl. 6. 12. | | bir 
8257 12. Contra in 22 Aſſ. 70. But the ordinary cannot enn 2 
him to pay the debt, but to penance. 
| 13. H. 2. ordains, that it ſhall not be lawful fora biſhyyn end 
[Fi Ab. Puniſh any man for perjury, or breach of an oath. [4] Sperl le 
itte Fro- 458. b. 
hib. pl. 6. Bru. Abr. Title Prohib. pl 8. accord. 
[e]JJenkins's But it is ſaid, if ſe] per jury be committed in the ſpiritud 


8 l ; 
— 5 4. court, in a cauſe of matrimony, tithes, a teflament, a lyay 


[a] juriſdie. by 


or. of any other thing, of which the conufance belongs n fuſe 
their juriſdifion, that court ſhall have juriſdiction in ſud ne! 
caſe of perjury, and no prohibition lies; tis otherwiſe when reſcr 
the perjury concerns a temporal matter. By the judge « con 
both benches, the ſpiritual court will not give ſentence uf pinie 
the teſtimony of one witneſs only; and yet if the cauſe} e up 


longs to their juriſdiction, a prohibition cannot be grate 

| on this account z often adjudged. 
Fitz. abr. 14. If one man promiſes another to pay debts, or to male ay b. 
ED e, and doth not perform it, the ordinary may, ex A Ab 
Brook's Abr. Cite him for the breach af his oath, and enjoin him penance hib 
Title Prohib. pl. 6. e contra. Z 2694. 0 
15. 15 E. 3. cap. 6. It is accorded, that the miniſten ls he! 

the holy church, for money taken for redemption of cor ll cot 

ral penance, nor for proof and account of teſtaments, ot (rip 

travail taken for the fame; nor for ſolemnity of marna 

nor for other things touching the juriſdiction of the i 

church, ſhall not be impeached, arrefted, nor driven t» a mo, 

ſwer afore the King's juſtices, &c. But that was aſter | 

repealed in the fame year. 18 E. 3. cap. 6. ' 
1Ver1.274 16. A preſcription cannot be tried in the eccleſal 


The ſame court, becauſe it ought'to bs tried by a jury, which aſe ca 
8 ©» to be done there. Temps E. 1. ö Ref o 


a cuſtom. But denied to ſtay proceedings upon a libel grounded upon 2 ceſtom, ti 
conſtable of the town ſhould collest the pariſh rates alleſſed for repairs of te ® 
Hardr, 3 10. Goldin v Wainwriglit. E F 
Per Coke, where a man deviſeth his lands to be ſo. 

J. $. and ſo much of the money to be diſpoſed of by i 


to one, and ſo much of the money to another, this 
within the juriſdiction of the ſpiritual court; but it 5 


Prohibition. 


ongs to the common law, and the reaſon thereof is ſaid 
„be, becauſe it is iſſuing out of lands: But if a man de- 
dla, that his feoffees ſhall ſell his lands, and that the mo- 
nie hall remain in their hands to pay legacies, then in ſuch 
\ caſe a ſuit is properly in che ſpiritual court. 2 Bulſt. 257. 
Mnkrn v. Samborn. Trin. 12 Ja. Vide the caſe of Den- 
ard Dens, 1 Bulſt. 153. Trin. 9 Ja. 
A prohibition to a ſuit in the eccleſiaſtical court by the 
ondant, church-warden of the pariſh church of St. Peter, 
fired, againſt the plaintiff, charging him with the re- 
airs of the chancel of the ſaid church, as owner of the pri- 
M houſe, to which owners it hath belonged, as was pre- 
2ead:d, time out of mind, to repair the ſaid chancel ; 
hereas there never was any ſuch cuſtom as the plaintiff 2 Vert. 233. 
uzzeſted, and ſet forth in his declaration upon the prohibi- 
n, and that he had ſo alledged and pleaded in the eccle- 
afical court, to hinder the proceedings “ upon, and trying (*P405) 
uch cuſtom in the court eccleſiaſtical, which the judge there 
fuſed to admit; but both proceed to try, determine, and 
we ſentence againſt the plaintiff upon the ſaid pretended 
reſcription ; whereas all ſuch cuſtom ought to be tried [a] [4] Vide 
common law, &. Upon a demurrer, the court were of 3 
oF f 126. 
zinion, that a conſultation ſhould be granted, for they may poph. 19). 
e upon this preſcription, and try it there, as a ſuit may Latch. 21). 
in the eccleſiaſtical court, for a modus decimandi. And Noy 81. 
e parſon is of common right to repair the chancel ; yet it 
ay be, upon a particular man's eſtate by preſcription. 
A bare preſcription only is not a ſufficient ground for a 
Phibition, unleſs it concerns a layman, per Holt, C. J. in Noy 8+. 
caſe of Fenes v. Stone, 2 Salk. 550. pl. 10. And though Steward's 
is held in 2 Co. 45, that in à ſuit for tithes in the ſpiri- _ 
| court, the h: rohibition, ſuggeſting a Sn 
ut the party may nave @ prohibition, luggenting 'Aa gg v. Well. 
cription, or modus before or without pleading ; but per Hil. 4Car.1, 
it, C. J. and the court, it was denied, unleſs they ple:ided C. 
delow, becauſe, perhaps, they might admit the plea. For, 
i "24us be pleaded in the ſpiritual court, and admitted, 
prohibition ſhall go. But if the queſtion be, whether a 
. 0 modus? a prohibition ſhall go. 2 Salk. 551. pl. 13. 
but the ſpiritual courts may proceed upon preſcriptions in 
nt caſes, as where it appears to be more for the good and 
beßt of the ſubject that the ſuit be there, than in the 
wp law, there a prohibition ſhall not go. Where the 
Aa manor — an action againſt the vicar of A. 
rx celebrating divine ſervice in his ancient chapel, call- 
0 chapel, within the ſite and precind of his ma- 
i; eiting forth, that the vicars of 4. have, time out 
; uſed, and of right ought ſo to do, and to Ry 
er 


Prohibition. 


ſter divine ſervice to him and his tena h 
Where the nts, there 
commen Temedy is held to be by ſuit in the Court Chr i 
Law hath the chapel had been for a private chapel for him ang l. 9 
permitted mily, where he only could have brought an ad. * 
preſcriptions , S action, then 
to be tried an action at lai had been the proper remedy ; but here dle 
in the ſpiri- Chapel being of publick ſervice, and common to all his u. 
tual court. nants, every tenant recelves a particular injury ; and if 
action would lie, the party would be liable to a great man 
actions which will be prevented, by permitting the Coun 
Chriſtian to have cognizance of that matter for the ods 
the commonwealth. 5 Co. 73. 
RAA 17. A parſon may ſue in the ſpiritual court for à = 
Fol. 284. decimandi, and no prohibition ſhall be granted ; for it is 
—— the nature of tithes. 11 Co. Doctor Grant 16. My Repons 
| ns, 11 . 1 per curiam. Hobart's Rep. 314. beute 
ie Scot and Wall. 
5 18. So if the parſon preſcribes to have tithes of things 1 
reaſon given titheable, as rents of houſes, he may ſue for it in the ſpin 
1 tual court, and no prohibition lies; [a] yet no tithes « 
have a law. Tight ought to be paid for them. 11 Co. 16. Doctor Ga 
ful com- Caſe. [6] 
mencement; for it might be, that for all the t'thes of the lands, upon which the bout 
were built tais mo ſus was made, and that the pariſon might ſue for the moge, in 
fir tual court; it is in the nature of tithes, [5] Vide 1 Hob. 11. Door Lejfeid 
Tiſdale. 1 Rol. Abr. 642. letter S. pl. 1. 
ke] But if 19. So if he ſues in the ſpiritual court for tithes of g 
= 8 trees, which he claims by preſcription, no prohibition l 
ed, Quere le] yet of right they are not titheable. Quere g H. 6.46 


if a prohibition lies; this difference having been taken, that where the libel is g 
upon a cuſtom, whereof they have original conuſance, tis ſaid no prohibition will ve 
a deaial of the cuſtom ; but otherwiſe where the matter ariſeti only by virtues 
tom, as in the caſe of a libel for the tithes of conies (d] not titheable, 2 Keb. 45% 
lips v. Clever, 
(*P406) *® zo. So he may ſue there for a modus of tithes of fi 
Rol. Rep. ken in an iſland and port in the town where, &c. (et 
419 8. C. tithes of right are due, as it feems, for that.) My Rep 
4-9 4% 14 Ja. Goflin and Harden. | | 
; is cut, and 
1 Rll. Rep. 21. If the cuſtom be, that after the graſs is cut, 

420. the in graſs cocks, the tenth cock ſhall be aſſigned 10 fe 
| lamecale. ſon, and that he by the cuſtom ſhall have a awful 2:10 
upon the land to make it into hay; if the owner of th 
diſturbs him to come to make it, he may ſue for tba? 
ſpiritual court, and no prohibition ſhall be gramed 
is incident to the cuſtom to come to make it into bay 
14 Ja. C. B. Reynolds v. Newberry. | 2 
[-] Butif 22. The proper place to ſue for a [4] lege 

were be an agreement to give a legacy in ſatisfaQiou of cot, and that legte 


tor in the fp ritual court, à prohibition ſhall be granted. Raa 


Prohibition. 

f geſaſtical Court, becauſe it is not any debt, but only due 

br the will [6]. | | | (61. 1 Leon. 
6, bet v. Balden. Cro. Eliz. 274 the ſame caſe, by the name of Pett v. Baſeden. 

: If 4. owes R. five marks, and he deviſes by his will, 

kat whereas he owed B. five marks, that his executor ſhall 

te it lol. the ſuit for the 107 may be in the Ecele af ical 

ur, becauſe it is not any addition to the five marks, but a 

ey ſum given in ſatisfaction of the five marks, and ſo no 

it of the ol and not a debt but a legacy. M. 22 Ja. B. R. 

erveen Churley and Wood, a prohibition denied. 


ww. 3 


14. H. 2. Ordain'd that th Laity, or the King, or any other, om Ja. 279. 
g hold plea of churches and tithes. Speed 458. b. rleſden, Na- 


25. If a man deviſes a [c] rent out of his ſtock and meſ- pc, © Ja. 
lage, which he hath for years, he may ſue for that rent in B. R | 
e Fecleſiaſtical Court, becauſe it iſſues out of a [d] chattel, Le] A legacy 
4 he hath not any remedy for it at common law. Hill. 7 mY ey ad 
L C. B. Mary Tames's caſe, per Curiam, and a prohibition Br nee Out 
C. B. Mary James's cale, þ , P of the profits 
ned. of a leate for 
23 well as out of land, and the executor having raiſed it, and dying w thout pay- 
„ there being no ad ion mainta'nable at the common law, it vas adjudg'd to 
ſrable for in the Spiritual Court, and a conſultation awarded. [d] A prohibition 
ed to ſtay a ſuit in a Spiritual Court for a legacy, which was a term for Years deviſ- 
thecefendant, ſuggeſting that the de ſenda t below pleaded an aſſinment of the teſta- 
in his life-time; this being an incident queſt. on ſhall be tred by the Spiritual 
ut. Keeling and Twiſden, that the deviſe of a term is not ſuable there, no more than 
ke) ont of it, Wyndham e contra, both are but chattels, and a property triable and 
de there; aliter of a rent deviſed out of a freehold, 2 Keb. 5, 8. Rumney v. 


#6. If a man deviſes a legacy to another out of cert in 
Gs, whereof he is ſeiſed in fee, and the deviſee ſues for it 
the Spiritual Court, a prohibition lies. For it iſſues out 
land, and the executor ſhall not have any eſtate in the 
0, till the legacy be raiſed out of the profits (as it was 
Fried of the — 4 fide.) aſ. 15. Ja. B. R. Singleton and 
4, fer Curiam. | 

7. If a man deviſes a legacy to another, and that if the 
tor hath not ſufficient to pay it, then he deviſes out of 
rain meſſuage whereof he is ſiſed in fee, which alfo de- 
bo him that is made executor, if the executor hath not 


t, and % ray of the perſonal goods, he cannot be ſued for it 

0 the! the Spiritual Court, as payable out of a houſe, becauſe 

| auth hne no juriſdiction of it. Paſch. 1 5 Ja. B. R. reſolv'd, 

of the Curiam, between Singleton and Wade. LJ That 
that! 3 If a man ſeiſed of [e] lands in fee, makes B. his execu- 3 — 
1 and by his will in writing deviſes that B. and three 3 


* ſhall ſell the land, and that the monies ſhall be diſ- (*P407) 
imo four parts, one part whereof ſhall be to F. Ec. Court or a 


"5s, and afterwards B. will not ſell the lands, and F. ſues legacy iſſu- 
. * Vide 2 Show. 50. Paſ. 31 Car. 2. Baſtard v. Hockwell. Jenk. Cent. 
* "M129. „ Bulſt, 153, Popham 59. 2 Kch 324. Martin v. Holmes. 


him 


| 
| 


i 


_— — 9 


— m 


W 2 a. Ines „„ 
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it be a legacy, yet it iſſues out of lands, and the monies ſual 


.) Hob. 268. 


the ſame caſe. (b) In the ca e of Roſle v. Roſſe, a prohibit on was prayed to 1 
fait in the Spiritual Court, for rent deviſed out of a term. Wyndham laid, tun the 
deviſe of a term itſelf is ſuable there, and for the ſame reaſon the reut out of it ba 
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him in the Spiritual Court, a prohibition lies, becauſ- the 


not be aſſets in the hands of the executor. Trin. 15 JÞ.C 8 
between (a) Graves and Adwards, per Curiam, aud a (2) * 
ſultation denied. Hob. Rep. Caſe 343. 


if 


Keeling and Twiſden doubted. 1 Lev. 80. This caſe is reported ia 1 Sid. 179. y "x 
the name o Ramſey v. Roſs, and there it is ſaid, that the proh'b ton was denied, | ho 
AA 29. If a man ſues in the Spiritual Court to prove a nun * 
Fol. 265. pative will of lands, to revoke a will in writing of it, a 0 * 
— hibition ſhall be granted. Paſ. 14 Ja. B. R. Reynoli : caſe, 
& prohiditi- prohibition granted. "o 


en proved, and the party but fixteen years of age, upon a ſuggeſtion that by our lis 


could make 
es ther of, 2 


44 Ray. 44. 1 Sid. 162. 2 Salk. 625. 2 Mod. 315. 6 Mod. 260. Nelſon's Lat. 1 


Where a 
man was 
ſeiſed in fee, 
and palle(s*d 
of a [e] leaſe 
tor years, and 
appo nted 


none t II ſeventeen. But a prohibition denied, for they are proper in 
Show. 204. Smallwood v. Berthouſe. Trin. 34 Car. 2. Vide 1 Gilk. y 


30. If a man poſſeſs'd of a [c] leaſe for years deviſes that 
his executor out of the profits ſhall pay to every of his ſon 
20l. at their full age, the executor may be ſued in the Spi 
tual Court, to give ſureties to pay thoſe legacies; and u 

rohibition ſhall be granted, becauſe it is ing out of 
d] chattel. Hill. 11. Ja. C. B. Prewe's caſe, per Curian 


executor to pay ſeveral ſums to ſeveral pcrſons upon a ſuit in the 8p r tui Cor 
againſt the executrix of the executor, a conſultition was awarded, in rear it ww 
mere peFionailrgacy z and tno' to be raiſed out of the profits of land, yet being raiſedouts 
[4] leaſe ſor years, as well as out of land; and it being raiſed by the executir ink 
life time, as here, there could be no action for it at conumon law. Cro ]a. 279 
wr. Napleſden, Hob. 12. | 
A prohibiti- 31. If a man deviſes that his executor ſhall [e] ſell tem 


dps . ſoit lands after his death, and that with the monies for which 
for a legacy, is ſold, ſhall pay certain legacies ; if he ſells the land aſe 
deviſed on the death of the teſtator, and the legatees ſue him in 

5 * of Spiritual Court for thoſe legacies, a prohibition lies, bead 

= Keb 324 thoſe legacies iſſue out of lands, which is not within their 

Martin v. riſdiction; but their remedy is in chancery. Paſ. 4, 5. 

Holmes. 151. + by the juſtices of both benches, contra Dver, 91 
3 45 P. 264. pl. 41. opinion. M. 14 Car. B. R. between Tay 

Ban. 21 8. P. Hhiiſtler, a prohibition granted, per Curiam. Hob. 343 K 

tween Adwards and Graves. i 

32. In. the ſtatute of 21 H. 8. cap. 5. of the Pre! 

wills, there is a proviſo, that if the teftator deviſes by bi 

any lands, tenements or hereditaments to be fold ; that natd! 

monies ariſing therefrom, or the profits to be taken in ii 
time, all be taken as any of the goods or chattels of the or 
By the coherence it ſeems it is intended to be put “ ws 6 
inventory. _ 
33. Paſ. 15 Car. B. R. between Roper and _y . 
prohibition was granted by the court, becauſe the ſuit V# 


Prohibition. 


dat the monies for which the lands were ſold in an inventory, 
nd that at the ſuit of the legatees. : 

14. If the Eccleſiaſtical Court holds plea of a legacy in 
equity, a prohibition will lie: for they are bound, or rather 
crumſcribed by their law, as other courts of law are. Hob. 
Rep. Caſe 343. : 

35. If the archdeacon grants to one the office of regiſter (*P408) 
the archdeaconry, by his patent for life in reverſion, and 
erw ards the grantee is a recuſant convict ; for which the 
chdeacon ſuppoſing him to have forfeited the office, by 
wother patent, grants it to another for life, and he libels in 

e Spiritual Court againſt the firſt grantee, to deprive him 
if the office for the recuſancy ; and becauſe it was granted 
n reverſion, and that he might have the office according to 
s patent, a prohibition ſhall be granted, becauſe here the 
ce which is a matter of freehold comes in debate, and 
hich of the two patentees ſhall be preferr'd, which does not 
long to their juriſdic'ion to determine. Mich. 15 Ja. B. R. 
alred, between Kifte and Bridgman, and a prohibition 
med. 

6. If there be a diſpute between two upon two ſeveral 
tees, which of them ſhall be regiſter of the Biſhop's 
n, that ſhall not be tried in the Biſhop's Court, but at 
mmon law ; for although the ſubject about which, tc. 

repay yet the office irſelf is temporal. Hill. 8. Ja. C. 

d by Coke to be Skinner and Mingey's caſe. | 
37. Ifthe Biſhop grants the office of chancellor to A. and 


ei and afterwards A. releaſes to B. and afterwards B. dies, 
by A after wards the biſhop gives it to R. againſt whom A. ſues 
ale 


the Eccleſiaſtical Court, ſuppoſing his releaſe to be void, a 

hibirion ſhall be granted, becauſe that the office is tem- 

al, although he exerciſes the office in ſpiritual matters. AAA 

1 5 fa Robottom's caſe, reſolved, and a prohibition grant- Fol. 286. 
t — — 


5. 3 by the court. 

96 8. But if a (a) chancellor be ſued in the Court Chriſtian won 52 
ye te (6) deprived for (c) inſufficiency in not know ing the ca- Probiditi. 
343 aw, no prohibition lies, becauſe they are the proper on denied 


pes of his (4) ability, and not the judges of the common upon a ſui 

Paſ. 3 Car. B. R. The chancellor of Glouceſter's caſe, Sinſt = ( 
ved by the A ; parſon to (4 
e eh te court and a prohibition denied. deprive him 
Homicide. (4) The Spiritual Court may libel for forging letters of ordination, 
Y perſon may be deprived; but they cannot proceed criminally, 1 Ke«b. 921. 
N Slaughter 762. They may proceed againſt a parſon for ſimony pro 
wine, ſo they don't draw the title of the benefice into queſtion, 2 Bulſt. 163. 
fri caſe, Hill. 17 


39 If a vicar ſues the parſon appropriate of the ſame The $piritu- 
to ſhew cauſe ny 1 in writing, that was al Court 


* conceraing the lan tithes belonging to the vicar, <anvot hold 
ſhall ples of the 


Prohibition. 


. ſhall not be allowed. After a trial at common la all 
e nneri- , Pp 3 15 . N * 
eee the vicar for the ſame thing, a prohibition lies, becauſe ther 


feats, nor of Cannot determine a matter of (e) freehold there. Paf i, * 


any thing B. R. between Pearſe plaintiff, and Sir C. Winter and Clair 2 
that con- his farmer, defendants, of the pariſh of &.. Phillips in Glu. 4 
_ cefter, where the vicar would have the tithes of grain and Fo 
Sweatham v. {ach like, ariſing out of the land, whereof he had before the of 
Archer. tithes of hay and paſture before it was cur. 4 
Mod. caſes in Law and Eq. 338. A prohibition denied upon a ſuit for Dilapidations, 1 the 
Ven. 716. the ſame point adjudg'd in the biſhop of Saliſbuty's caſe. God. 259, a 
A prohibition was granted to the Court of Aldermen t * 
prohibit them from hindering a perſon from building a ſtable, been 
4 Mod. 151. and the court left the defendant to plead the cuſtom as to the T 
Carter and uniformity of buildings; and the court ſaid, they could I 
Furmen. have no juriſdiction to determine mens rights. aal 
40. If a man ſets out his tithes by ſevering of nine pan at 
* from ten, and after carries away the tenth part, the para V 
(*P 409) may * have an action of treſpaſs for this, being now become he 
a chattel by the ſevering of the nine parts, and cannot ſve oh 
for the ſame in the Court Chriſtian. Dubitatur, Paſ. Ela. B (ed 
R. between [a] Leigh and Wood. ed 
La] This caſe is reporte4 in Cro. Eliz. 6079. Fenner and Clinch for the prob ret; a 
Gawdy and Popham againſt it. Moore 912. S. C. and a difference there taken when the han 
Bthes are taken away by the owner, and when by a ſtranger. If by the former, bes eh: 
ſuable in the Spiritual Court; if by the litter, not. Cro. Eliz. 844 the (ſame jout 15 
adjudg'd, that tho' the tithes be ſever'd, yet by the ſtatute they remain ſuable 8 Be 34; 
Spiritual Court. Blackwell's caſe. Vide 4 Leon. 7. that he ought to plead it bos etc 
See 2 Iuſt. 613. | ; oh 
41. If the church-wardens of a pariſh have uſed time n » 
of mind to elect a clerk of a pariſh, and the ſuit is in the bs wn 
eleſiaſtical Court, to remove him, and put in one elec'ed bf þ 
the parſon ; a [%] prohibition lies. Mich. 22: Ja. B. N 
5 tween * Malpoble and Coldwell for the clerk of St. Th JF 
v Jia 142: 4þo/ile's in London; a prohibition granted by conſent 0! put en 
[5] i keb. to try the cuſtom. Intratur Hill. 22 Ja. Rot. 466. And 2 Lin, 
286. pl. 94. like prohibition granted between Browne and Crawfarvt b * 
te ame J{/þite Chapel pariſh. Paſ. 19 Ja. B. R. Rot. 177. Ard te e. 
area like prohibition granted between Beaumont and / efiley tort dd a 
yer Can. pariſh of St. Cuthbert in Wells, in com. Somer/:t. Pal. i wi 
dict v. Plo- Car. C. B. * . 
mer. Paſ. 8. Ja. C. B the ſame point adjudg'd. A pariſh clerk is by common lan * 44. 
and is in for life without deed; ſo ruled abſente Parker C. J. in the caſe of the pa! * i 
Gatton and Milwich, 2 Salk. 536. Eyre juſtice contra, he is but a ſervant «he; 7 | E 
will; where be comes in by election, he has an eftate for lite by the cue 1 Mer, 
caſe of Newcombe v. Hiege, Hill. 4 Geo. B. R. Fitz G. 189, 190. Reiolved r Miri 
the crime is againſt the duty of the parties office, as extortioa in ene on 
be proceeded againſt to a deprivat on or removal, before conviction 0! __—_ 1s: 
que courſe of law, otherwiſe not; and thereſore a pariſh dd Tk. put in by ee 17 
tued in the Spiritual Court for a deprivation for drunkenneſe, leudneſe, &. 40 45 
was denied. But a curate is removeable at the will of the parion- Falk. 805. 1 
if there's a cuſtom for the pariſhioners to chuſe a vicar. 2 Roll's Rep. 364 1 4 Vo 


Prohibition. 


42. Ifa cle k of a pariſh claims by a cuſtom to have a cer- 

ain quantity of bread at Chriſtmas of every inhabitant of the . 

pariſh, and ſues for it in the Spiritual Court, a prohibition | 
les, becauſe it is not like a [c] penſion due to a [d] rſon. [cJA penſien 
For a regifter of the Spiritual Court may have an afhiſe of his is ſuable for 
oc. Mch. 8 Car. B. R. between Mar and Brook. Reſolv d ” 1 paced 
by the court, and a prohibition granted to York, the plaintiff I ES 
there being the parith ſe] clerk of Ber/toll in York hire. foes © cons 
aten was granted. Cro. Eliz. 675. Collier's caſe, 2 Cro. 217. Bulbrooke v. Briggs, 2 

Ke. 40 the lame point adjudg'd, and by Holt C. J. that an 14 annuity is ſuable tor in 
the Spiri(ual Court, and that Coke's comment upon the ſtatute de circumipette agatis had 
den oſten denied to be law. Comb. 131. Har iſon v. Auſtin. [e] The like by the leſſee 
{ 4 parſon, 1 Keb. 567. 

It the party ſues once at common law for a penſion, he Godb. 196. 
ſhall not afterwards ſue in the Spiritual Court, becauſe he 
uh determined his election to ſue here. 
Where both parties are ſpiritual perſons, and one ſues the $prat .. Ni 
her for a penſion upon a preſcription or compoſition, no <holſon. 
whibition lies; for — have their election, per Curiam. 1 MN 6 ack 
(ed. 523. So if the ſuit be by adminiſtrator of a vicar. 1 OE 

eb. 372. 
A prohibition denied to a ſuit by the biſhop, before his own 
hancellor, for a penſion by preſcription ; the court held, that 
has his election to ſue where he will, contrary to the Lord 
e's opinion. 3 Cro. 675. pl. 3. 2 Inſt. 491. And tho' the 
relcription were denied, tis ſaid the court would grant no 
hibition ; nor would they do it on denying a Modus, where 

ait is for a Modus; and tho the ſuit is before the biſhop's 
n chancellor. 2 Keb. 439. Noy. 16. Marſh 56. Godb. 

„ Noy 81. Steward's caſe e contra. Palmer 440. S. C. 
fete 133. S. P. 

* 43. ta ſuit be in the Spiritual Court againſt a woman (*Pa10) 
rexercifing the trade of arnidwife without the licence of the ; 

\ 8 * , 0 But deaied 
ainary, againſt the canons, a prohibition lies; for that is upon a ſoit 
ta ſpiritual employment, of which they can have conu- aseinſt an 
ne. Trin. 9 Car. H. R. between Benſtin and Criſpe, reſolved, = _ 
K a prohibition granted 1 the Court of Audience. . — 

"bout licence. Maddox's caſe. 1 Mod. 22. Mich. 21 Car. 2. 2 Keb. 558.8, C. 


. rurted upon a (uit againſt a ſchool mater for tea hing ichool without a licence. 2 
» 435, 844. 1 Ven. 41. 1 Mod, 3, Bate's caſe, Comb. 324. 


44. It preſentment be made by the church wardens of a 
ni inthe Eccleſiaſtical Court, that J. S. a pariſhioner is a 
* and ſower of diſcord amongſt his A og a pro- 
on lies, becauſe it belongs to the Leet, and not to that 


* . 
49 Fr between Smith and Pannel, a prohibition granted. M. 16 Ja. 
44 the pariſhioners of a pariſh libel in the Spiritual Rot. 716. 


" 1 proof of divers matters of decimation, in per- 
8 . 3 E Fetuam 


Punt, unleſs it was in the church, or ſuch like. Hob. Rep. ® Hob. 246, 


Prohibition. 


petuam rei Memoriam, a prohibition lies; for 1 = 
LI. bR. p. to be a ſtrange attempt. Hob. Rep. Caſe n 
248. Napper and Steward. RIG g 


| lies, upon a ſurmiſe, that it is a common highway; for it 


highway 
no. Trin. 1 5 Car. B. R. between Smith and Bennet, * 


poral. Paſ. 18 Ja. B. R. between the church-warden of B; 
[5] 8. P. in ehorne and Bow. A [b] prohibition granted accordingly. 
yn OD. 48. If thechurch-wardens of a church ſue J. S. in the Ee 
gr © V+ clefiaſtical Court, for that they and all thoſe who hare} 
ſeiſed of ſuch a meſſuage, Ic. at the perambulation of the 
pariſhioners of the pariſh, c. have ofeq to find a refreh 
T4) Ia the ment for them [ vis. ] bread and cheeſe, and to ſuffer them i 
caſe of Wel- Teſt themſelves there; {c] a prohibition ſhall be granted, be 
by v. Hobert. cauſe they claim it in the nature of a corody ; and if tha 
2 Lev. 163. ſhould be ſuffer'd, a great inconveniency might enſue. Mil 
2 Party 13 Ja. B. R. The church-wardens of the iKeck of Ligen 
uing in the Ei 
Spiritual (4ſe in Com. Berks, reſolved, and a prohibition granted. Hi 
Court libell- 15 Car. B. R. The like prohibition was prayed for the ſa 
ed upon a payri/h, and one Locks, and the church-wardens of the {an 
eee church, upon a ſuit by them in the Spiritual Court, bur m 
of ſuch a granted. But refer'd to juſtice Jones, when he ſhould got To 
farm had Circuit. 
uſed to find cakes and ale at a perambulation; and a prohibition was granted, and i 
declared upon the prohibition. To Which the defendant pleaded that there is ſuch 
cuſiom ; to which the plaintiff demurred, and adjudg'd no conſultation ſhal/ go, becas 
tho* confeſs'd by the demurrer, yet it is an ill p:eicription. ; 
No). 21.139. 49. If the pariſhioners of the pariſh have uſed time ot 
& F. mind to ele one church-warden, and the vicar ano'ht 
and afterwards a canon is made, that the vicar ſhall e 
both, and he does it accordingly, and the pariſhioner:© 
one according to the cuſtom, and the ordinary diſallous bu 
and eſtabliſhes the two elected by the vicar, a prohi's 
ſhall be granted. Paſ. 5 Ja. B. R. The pariſhioners of Rule, 
den in Kent, adi udg d. 


50. Trin 7 Car. B. R. between Shirley and Brown, MR "i 

8 1391. A prohibition gramed againſt the cf, auer i. 
(P41 1) fen by the * parſon of St. Magnus prope London Brides, dy - 4 ' 
tue of a canon, Upon a ſuggeſtion, that the par! 1 i 

le] Vide [a] cuſtom to elect both church-vrardens. Pal. 4 Cu '' a 


Hardy. 378. 


Prohibition. | 
17 420. Draper and Stane for Abchurch in London. A pro- Doe v. 


kibjtion granted. | Fovle in 

te Whether a cuſtom for a ſelect veſtry is © be tried at common law, and the 
ran Court to be prohibited; for per Hale, church-wardens are ay incor porati- 
„ and tb many pur poſes temporal miniſters and officers; and an iſſue may be ted by 


\ jars, whether there de a cullom tor 2 ſpecial or ſelec vel! ry; or not. 
51. If the church-wardens of a church fue 7.S. in the 
n Chriſtian, ſuppoſing by their libel that he, and all thoſe 
hole eftare he had in certain lands next adjoiaing to the 
durch- vurd, had uſed time out of mind to repair fuch of the 
1 the church- yard which were next adjoining to the 
id land, a prohibition lies; for that ought to be tried at 
mmmon law, ina ſinuch as it is to charge a temporal inheri- 
we. Mich. 14 Car. B. R. the chureH-auardens of Claydon and 


Daxconb. 
2. If there be a ſuit in the Spiricual Court by the oficial, 
x promotione of an adminiſtrator againſt another pro fatute 
ring for a [5] temerarious adminiſtration by the defendant of 4 Leon. 150, 


je imeſtate's goods, and to hinder him from making an in- 2 261. 
Ra 1 8 » : — Omv. 
ory, and ſhews in an inventory annex d the particular — - ah 


96s, a prohibition lies; becauſe otherwife they would try (joint 
be property of the goods there, whereas he might have an atjudg'd, a 
Sion of [c] Trover and Conwerfion, or of Detinue at coramon Prohibition 


vw for them. Mich. 16 Car. B. R. between Say and Har- "* — 
to lay 2 fuit 


od, fer Curiam, a prohibition granted to the Conſiſtory of hrught by 
mn in two ſuits. ? church war- 
« for taking two bells ovt of a ſteeple; for the ch reh wardens are a corporibeny 
6 mght have brought [e] an acri0n of trover. 2 Salk. 547. Starky 2 A ut the church- 
en of Wat ington. Irin. 4 Ward M. BR ——A prohibitign was grun 
der ſhutting up and locking a Chapel that b. long'd to an Alm toule, 
dere ten pounds & year was granted for reading ra er; for he may have an action 
n te cafe. Bern v. Jackſon, Comb. 93 2 Keb #2, 23. Vetcombe v. Lake, —— 
99h b ton denied npon 2 ſuit for be le, the ſat being only for tie crime © facrilege, 
a vt: anime & Reformatione Morum. | 

$3. An attempt and ſolicitation of incontinence coupled 


Oln a 
no'Þ e and violence becomes a temporal crime is 60; fo 
all e « aver a puniſhment at law either by indiciment or treſ- 


s, if the party ſues in the Court Chriſtian pro ſolute ani m, 
com will grant a prohibition ; and Halt reſembled ir ta 
2 of words, thou art @ whore and a thicf, or thou keeps ft 
nd-houfe, both are temporal matters, and the party ſhall 
* proceed in the Spiritual Court; but otherwite, if the 


ani mn were, thou art a where, or a bawd only, and-not that 
dent exp ft > bawwdy-hauſe. Note, it was faid by Holt, that if 
e, by e mm adultery, and the huſband brings an aſſault and 
i< b. this ſhall not kinder the Spiritual Court; for it is a 


A* proceeding there, and no indictment lies at com- 

on lee for adultery. Salk. 552. 

4 * * * * . : p 

'4- A prohibition is not to ga in every cafe where a tempo- A art 
3 E 2 ral Pein. 


a — —— — ——ů —?i — 
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Prohibition. 


Paſ. 11 Ja. ral loſs may enſue, and therefore denied upon a ſuit av. 
B. R. iba parſon for taking orders, not being of a 5 bar g ou 
. Yeung Proper age, by the 
| ſtatute of 13 Eliz. cap. 10. 

55. A man ſpeaking diſreſpectfully of the church of Fs. 
land, or of the common prayer book, it is a ſpiritual oo 
zance ; and in that caſe a prohibition was denied. 

1-40 AD 56. A prohibition ſhall not be granted to any ſuit in the 
„. Newton, Spiritual Court for any nuſance, or other matter done in the 
church- yard, upon a ſuggeſtion that the church- yard isa ly 
fee; for a nuſance there 1s properly of eccleſiaſtical conuſan 
(*P 412) * 57. A prohibition will be granted to the Spiritual Cum 
upon a ſuit there for a mortuary. Cro. Eliz. 151. Wa, 
caſe. 3 Cro. 217. but quere, if a cuſtom be alledg d nxt 
ay it, it ſhall not cauſe it to be tried at common law, | 
Keb. 919. Marke v Gilbert, 2 Keb. 535. denied upon a (uit { 

ſo much money for a mortuary. 2 Keb. 822. 

58. Where a bull from the pope, and an appropriation ae 
alledg'd only as inducements to the party's title; it is ns 
ground for a prohibition. 2 Lev. 251. Etheringim v. the 
archbiſhop of York. 

59. The Spiritual Court cannot fine and impriſon Goth 


181. 


S 8 1 2g, (C) For w— in 2 = + 
. HE diſpoſal of [a] ſeats in the body of the church d. 
wie apt [ longs of common right to the ordinary of the Gs 


[a] 5 Mod. ceſe; ſo that he may place and diſplace whomever he pieaſn 
437- The ſame point 2 Lev. 441. Vide 2 Cro. 615. Whether a man may cot Nef 
for a ſeat in the Chancel, Parcel of the Church. 
2. If a man and his anceſtors, and all thoſe whoſe far 
he hath in a certain meſſuage, have uſed time out of mind i 
{5] And per [5] repair an iſle of a church, and to fit in it, and un othe 
Coke C. J. perſon, the ordinary cannot diſplace him: for if he di 
It a gentle- him, a 22 lies; becauſe he hath it by preſcriptas 


— — for a reaſonable conſideration. Mich. 11 Ja. B. R. per Cur 


the ordinary Mich. 10 Ja. C. B. fc] Pimm's caſe, per Curiam, Hob. Rep $ 
hath an iſle juxta Eccleſiam to place convenient feats ſor him and his family, n 
ways repair'd the ſame at his own colts and charges; if the ordinsry places anc e's 
with the founder, without his conſent, not only a prohibition lies; but alle be 54) = 
an action upon the caſe. Latch 116. Hutton's caſe. The ſame point, 2 Bulſt, 141. ! 
it ſeems in Pimrm's caſe, no prohibition was granted, becauſe it appear d the pariſh tao 
pair'd it. 2 Cro. 366. Frances v. Ley, the ſame point reſolved. e 12 Co. > - 
200. the ſame cuſe, and ſame point appears. Moor 878. the lame cale, and the . 
2 Cro. 655. 3. If a man preſcribes that he and his anceſtors, ande 
Dawney v. thoſe whoſe eſtates he hath in a certain meſſuage, have i 


Dea. That : , kurck, time out 
ion li 40 rc, time 
e eee fit in a certain ſeat in the body of the c 


g . EY 
fo: a diſtur - Mind, Ec. in conſideration that he, Sc. had uled time 


banceofa mind to repair the ſaid ſear. If the ordinary yr” 


' * . — "—_T 1.410 
eat in the from that ſeat, a prohibition lies; for the ordinary * 
Chancel. *, | ; 


. £ 2 ' 


. 


Prohibition. 
uy power to diſpoſe of it: For that is a good 22 5 Mod. 437. 


e inteadment there may be a good conſideration for the SG Bulft. 81 
-mnencement of that preſcription, tho the place where the * 


it is be the parſon's freehold. Trin. 12 Ja. C. B. Crofſe's _ 3 Edit. 
ſe, reſolved by the court, and a prohibition granted to the 69. vide 5 
biſhop of Exeter. For Croſſe was a pariſhioner of his pariſh I 

I Herten. Mich. 13 Ja. C. B. between Laugh and Huſſey, — 368. 
(«{.lved, and a prohibition granted, and by a verdict. Mich. Sid. 88. 

13 [a. C B. between Booty and Day, or Bayly, Hob. Rep. 

v5. the ſame caſe. 

4. But if a man preſcribes to have a ſeat in the body of Hob. 3 Edit. 
he church generally, without mentioning the conſideration Ne _ 
{ repairing the ſeat ; yet the ordinary may diſplace him, m euer 


lick. 11 Ja. B. R. per Curiam, Mich. 1 3 Ja. B. between Boorhby in the Spiri- 
nd Day, or Bayly, Hob. Rep. 93. the ſame caſe, per Cur:am. tual Court, 
eſcribing to have 2 ſeat in a church Ratione Meſſuagii, where he inhabited, a prohibiti- 
* 125 granted, it being a temporal loſs. Latch 116. 
*;. The ordinary hath nothing to do with the ſeats in the (#P4 1 3) 
hapel, annex'd to the houſes of lay-men, as of Nobles, Ofc. 
rin. 12 Ja. C. B. agreed. 
6. If a layman by the diſſolution of monaſteries hath a mo- 
phery, in Which there is a church part of it, and he ſuffers 
ke pariſhioners for a long time to come there to hear divine 
wice, and to uſe it as a pariſh church; that ſhall give a 
ſdigion to the ordinary to order the feats, becauſe that 
vs in fat it becomes the pariſh church, which before was 

0 1 to the ordinary. Trin. 12 Ja. C. B. Buzard's caſe 
I 9 0 
7. If there be a cuſtom in a pariſh, that twelve of the pa- 
hioners may elect church-wardens, which church-wardens 
de a power by the cuſtom to repair the old ſeats, to erect 
pe in the chancel of the church, and to appoint what per- 
as ſhall ſit in them; and the church-wardens fo elected erect 
ne ſeat in the chancel of the church, and appoint a certain 

fon to ſit there; and after the ordinary decrees that ano- 
er ſhall have the ſeat, a prohibition lies ; for the cuſtom hath Oy 
Kd the power of the diſpoſal of the ſeats in the church-war- 9 
u. Paſ. 16 Ja. B. R. between Rrabin and Tredenham for a a prohibit on 
kt in the church of Breock in Cornubia, reſolved, and a prohi- ws rrayed 
n granted ; but it was alſo granted partly, for the ſen- . 5 og 
. E ordinary was, that Tredenham had the ſeat to him 8 
* heirs, and that none ſhould diſturb him, art the peril mind the 

© greater excommunication, which is unreaſonable ; and Pariſhioners 


that ſentence he and his hei : ; at their own 
1 

e is heirs have it, tho' they be not \,_. re boilt 

the fears ; itnin the pariſh, and repair'd 

W | 5 * is 3 & ratione inde the ſeats have been t me out of mind diſpoſed 

*. ch warden of the church; 2 rrobib ton was denied, for of common right, 

! gererally had the diſpoſal of the ſeats, and of common right the pariſhioners 


ought 


— — 


= - 
— — — — = at 


e — ——¼— = Up * 
SM ws g = a- © Te». \ \ 


Prohibition. 


ou to repaiy them. 2 !nſt. 489. and adj udgꝰ'q that the pariſhionee 12 

ouſt the or ſinaty of his juriſdiction, and a prohibition denied ia B. Karte 

ede in C B. Popb. 140 the lame cate reported there, by the game of Praun * 
um's caſe, andthe tame point appeare, 4 Roll's Rep. 24. the ſame caſe b. l 4 

Brabia and Trediman. by the came 


8. If a layman by the diſſolution of monsfteries hath 2 
monaſtery, wherein is a church part of ir, and he ſuflerz the 
pariſhioners for ſixty years to come there to hear divine fo 
vice, and he himſelf had uſed for all that time to have the 
placing of perſons in ſeats there: The ordinary cannyt af. 
place them, becauſe the patron had uſed, for all the tie 
that it had been a pariſh church, to have the ordering any 
placing of, and placing in the ſeats. Tris. 12 Ja. C. K J. 
zard's caſe. 

9. The plaintiff declared in a prohibition, ſetting ſorbe 

reſcriptive right in the plaintiff, and thoſe whoſe eftare be 

d. Oc. to a ſear in the church, and that the defendan, . 
miſing a uſage time out of mind, had libelled againſt him in 
the Spiritual Court for diſturbing him in ſitting ther, and 
ſhews that he had denied the = 8 in the Spiritual Cour, 
and the judge had refuſed to allow his plea ; the deſendan 
a the plaintiff's preſcription, and pleaded his om 
uſage, upon which there was a demurrer. Mr. Eyer urge, 
that tho' the plaintiff had by his demurrer confeſs'd his pr 
ſcription to be falſe, and by conſequence that he had norigtt 
to the ſeat, yet the defendant grounding his libel below, up 
on a cuſtom which is not triable there, he could not hae: 
conſultation. Vide Hetl. 94. Ney. 78. 2 Fo. 3. Holt C. J. he 
that if the plaintiff had not a title by preſcription, be og 
not to difturb the poſſeſſion of the defendant, and the c. 
nary hath conuſance of ſuch difturbance, and may ſerte k 

(*P414) according to uſage and poſſeſſion, unleſs there bea * temp 
So where the preſcriptive title hurt by their ſentence, and the delencat 
plaintif might well ſue in the Eccleſiaſlical Court to have his poſt 
ere © on quieted, and might admit his preſcription to be tried ther, 
8 a ſug- 43 2 defendant does a Modus, or a penſion by preſcripus 
reſtion that Salk. 551. Jacob v. Dallow, Paſ. 1 Am. B. k. 
in {ach a parith there is a cuſtom, that the Inhabitants of ſuch and ſuch an'ient tes! 
have ſate in the f rit ſeat of ſucha n iſle, and that the biſhop removed them, and £m 
uſe to others to ſit there, and for that they went to try the cuſtom ; a prohivition "® 
ed, for that if this was an idle cuſtorn, 2 prohibition ought to go; for where m_ 2 
plea for an idle cuſtom they ſhall be prohibited; for which the caſe of olle and ys , 
was cited, Hob. 195. But here denied; and chief juſtice Pemberton ſaid, that wes 
beſides the cuſtom, the Spiritual Court hath conuſance of the matter, placing an Fr 
being in the ordinary ; ſo that if the cuſtom were out of the caſe, vet they ma Fat 
but in Topſaleꝰs caſe they proceeded only upon the cultem, which being 4 v4 
cultom, they were prohibited. Skinner 7, 8. | 

The deſendant ſurmiſed, that he and his anceſtors he 1 
time out of mind, c. to have an iſle with a * * 
church for himſelf and family. This was on 4 live 1 


Prohibition. 


7.1: in the church, per Cur”, becauſe it appear d upon the ex- 
intion of the party himfelf, that the pariſh had always 
fed to repair the iſle and ſeat, the court would not grant a 
«»þibition ; for that proves his anceſtors were not founders 
the ſaid iſle and feat. 5 Mod. 437. the caſes there cited 
ire, Gedb. 190. Moor 878. 12 Rep. Corven v. Pym. 
A libel in the Biſhop's Court of Exeter for a ſeat which the 
church- wardens aligned to one M. in whoſe right the plain- 
e claimed, the defendants there, who now prayed the pro- 
þih1rion, preſcribed, by a Que Eſtate for the ſeat as antient 
and belonging to their tenement in V. and that they, and all 
thoſe, Ec. had us'd to repair. It was doubred, whether this Fours 436 
EE ; * je" ev. 
preſcription in Navi Ecclefie be good, but in an iſle it were Sampſon, 
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11 
12 god; the court inclined that ſuch a preſcription in Navi Ec- &c. churck- [* 
be {fe may be for ſpecial cauſe, but they would not grant a vardens. | it | 
ut prohibition. And Vide 2 Mod. 283. the caſe of Shambrook v. Keb. 9%. : 


- 


fell place, where the queſtion was, whether it could belong 22 


6 le. | 
and „ a manor where the party had no dwelling-houſe, but only 855 q 
un, land; the court inclined that it was not good. Moor 878. | 
4 P;m v. Gorwyn cited, that a man may preſcribe for an iſle, |. 


ru becauſe it ſhall be intended his anceſtors built it; but not for 
a ſeat in the body of the church, becauſe the diſpoſition 
thereof belongs to the parſon and church-wardens. V. Winch 


19 


up * (HF) Furiſdiflion. (*P415) 


held Reparations. 

ought 

BY | r Eecleſiaſtical Court hath conuſance of the repara- 

le tion of the body of the church. 5 Co. Jeffery's caſe 

u reſolved. [0] 2 Taft. 
enCait „ct Elz. 65g. ob 212. Hardr. 379. Win. $3. 2 Brownl. 10. 1 Zulſt. 20. 
ofeh- Sang. 423, 2 Rol. Rep. 295. 1 Mod. 261. 4 Mod. 248. Cumb 424. 

i the, | 2. It a manabides and inhabits in one pariſh, and hath 

pins bude in another pariſh which he occupies himſelf there he 


Dal be charg'd for that land for the [ö] reparation of the [5]The ſame 
"rh in which the land lies, becauſe he may come there point ad- 


Th hen he will; and he is to be charg'd in reſpec of the land. Judg din the 
1 0 6 7 De , - Cale of Pavet 
„ . fery's caſe, Trin. 11. Ja C. B. Andrew's caſe, per and Cromp- 
d fen Warp contra, M. 40. 41 Flix. fer Curiam. ton in Cro. 
"ou - $59 pl. 5. the ke point in the caſe of Stephenſon » Caſe, Cro. Fliz, 843. pl. 24. V. 4 
vr a 53 the [ame point, 2 Brownl. 16. * caſe cited and a;reed, 1 Bullt, 20. the * 
+ voce 15 16judg'd per totam Curiam, 2 Rol Rep. 270. the ſame point. 
4 z ot if an inhabitant of a pariſh lets his land which he Ra R * 
5 another pariſh, reſerving a rent, he ſhall not be charg- —— wt * 
hel uf _ the land is in reſpect of the rent, becauſe there is a ſc] Hill a0 Ja. 
t in Rom "4 - Chamberlain held that the farmer ſhould not be charged for the whole tax il. 
el for 1 uit t. In Ges "ge be unreaſonable tor a [c] poor huſbaudman who pays Tent for his : 
p Lmurche 1 


dent %, who perhaps pays the utmoſt value; but otherwile of church or- 
o for they are chargealle on the perſon, : pariſhionez 


—— — — — 9 


— — — -=- — :!Q 


Prohibition. 


| pariſhioner and inhabitant who may be charged. 5 C G 

* Citea in Feffery's caſe reſolved. Mich. 5 Ja. C. B. * q 
the caſe of Paget and Crumpton. Cro. Eliz. 65. Paſ. 41. of Eliz. the judges agreed p 
that point. Vide 4 Mod. 48 held a good ſuggeſtion to ſay, that the lands were in the . 
cupatio of his tenaot, and that he was an inhabitant of the pariſh where the church un 
But if man takes a leaſe of a ſtall in a market town, where he only comes once 2 week 
to fel] 3 + wares, but iveth in another pariſh, he ſhall not be charged towards ths tejain 
of the c urch in that market town. | 
4. A man cannot be charged in the pariſh where he duch 

[a]Citedand for lands which he hath in another pariſh to the [4] repain 
agreed to in of the church, becauſe that then he may be twice charged; 


— of for he may be charged in the pariſh where the lands lie. Pif 


Crompton. 16 Ja. B. R. Sir H. Butler v. reſolved, and a prohibj. 
Cro. Eliz. tion granted. 5 Co. 67. Fefery's caſe. 

659. Cro. Fliz. 843. Stephenſon v. Caſe. The ſame point adjudged according to |efe 
ry's caſe. The ſame point adjudged in 2 Brownl. o. in the caſe of Glover and Werk. 
ban; but (aid to be otherwiſe in the caſe of church ornaments, or the repairs of ſeats u 
he church Wisch 53. The ſame point ſaid to be adjudged, Mich. 19 Ja. 1 Bulſt 22 


5. If a petty chapman takes a ſtanding for a rent in the waſis 
of a manor within the market for two or three hours erey 
market-day, to ſell his commodities (the market being hell 
there one day every week) but dwells in another pariſh, he 
cannot be rated to the repairs of the church for that ſtanding 
Mich. 20 Ja. B. R. between Hollynes and the church-wardens 

le] Cited in of Kettering in Northampton/hire reſolved, and a [b] prohibition 
4 Mod. 148. granted accordingly. 
*P4 *6. If a citizen 51 London erects a meſſuage in the pariſh of 4 
(F410) XA - 
to inhabit there in the time of the ſickneſs in London, and hath 
not any lands in the 1 g's and afterwards is aſſeſs d 20s.to the 
repairs of the church; whereas others that have 100 acres 
[4] Per land in the ſame pariſh pay but 6d. yet no [c] prohibition ſhal 
er” be granted upon a ſuit for the 208. in the Court Chriſtian, x. 
i — cauſe they have a juriſdiction of the thing, and may order it 
the lands according to their law. Mich. 5 Ja. B. R. Sir Robert Lee's dae, 
were over- per curiam. | 
rated. relolved that the valuing of the land belongs to the ſpiritual court. Hola! 
Kerton, 2 Rol. Rep. 463. 
{d) The fug- 5. If there be a Id] chapel of eaſe within a pariſh, and ſore 
1 part of the pariſh have uſed time out of mind, &c. alone, it. 
the chapel Out others of the pariſhioners, to repair the chapel of eaſe, and 
of caſe had to hear ſervice there, and marry, and all other things I. 
rarochial only that they buried at their mother church ; yet they ful 
r not be diſcharged from the repairs of their mother church; bit 
Comb. 132. they ought to contribute to it, for the chapel was ordain'd oy 
for their eaſe. Mich. 13 Ja. B. between the church-wardens d 
. A/tton and the inhabitants of Caſtel Bromage. Hob. Reports 9! 
— 8. So it is, if the inhabitants, who have uſed to repalt tte 


Fol. 290. chapel, preſcribe that they, time out of mind, have uſe - 
b a 


Prohibition. 


pair the chapel, and [a] by reaſon thereof have been diſ- 8 
clarged frem repairing their mother church; yet that ſhall Par, L= 
nt diſcharge them from repairing their mother church, be- 102. upon e 
* N irect preſcripti be diſcharged from it; ſusgeſton 
cauſe it is not a direct preſcription to rg ; 

but it is ratione inde (that is) by reaſon of repairing the cha- , parochial 
rel. Mick. 13 Ja. C. B. in the above caſe of Aton. chapeiry 
within another pariſh in Northumberland, and that the inhabitants of the chapelry had, 
ime out of mind, uſed to have divine ſervice and ſacrament in the parochial chapel, and 
bid aſed to be exempted from repairing the Joon church, bells, &c. in conſideration 
tat they had uſed to be charged to the repairs of their chapel, and had uſed to repair it; 
z prohibition was granted; and in this caſe it was ſaid, that in the caſe of Chapel Brom - 
we, Burying was reſerved to the parochial church, and that was a reſervation of their 
ancient right. But upon an iſſue, it being found there was no ſuch cuſtem, a conſultation 
wa granted, Vide 2 Rol. Kep. 266 The ſame point adjudged. Wiſe v. Creek, 2 Lev. 
196. 8. P. 1 Bulſt. 19. that 4 prelcription to be diſcharged from the repairs of the mo- 
ther church is a matter merely ſpiritual, and a prohibition denied. Hill. 7. Ja. 1. 
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| q If thechapel be three miles diſtant from the mother church, 
9. 


and the inhabitants who uſed to come to the chapel had uſed 

ime out of mind to repair the chapel, and there to marry and 

bury, and for 60 uw together had not been charg'd to repair 

the mother church, yet that is not any reaſon to have a [5] pro- 

bidition; but he ought to ſhew in the ſpiritual court that ex- [5] V. : Rol. 
emption, if they had any upon the endowment. Hill. 18 Car. Rep. 265. 
* ; Bae Ade at fro be that ſuch 

K. fer curiam; à prohibition denied, mov or Dy Mr. pre'cription 

Bu. is againſt 
mon right, that they who have a chapel of eaſe ſhould be diſcharged from the repairs of 
ben mother church; and it may be, ſaid the Chief Juſtice, that the church being built 
one might not need repairs within time of memory; and yet that does rot diſcharge, 
wle's they ſhew the diſcharge ſpecially, i. e. how it began. Mich. aur in B. R 2 Lev. 
e contra. And the caſe of Chapel Bromage in Hob. 66. diſtinguiſhed; for that there 


aſlez 
very 
held 
1, be 
ding. 
rdem 
Ito 


of 4 
hath 


o the 


res 0 bang wasreſerved to the pacochial church. In 3 Mod. 264. in the eaſe of Godfrey and 
{hall len len, ſaid to be denied upon producing an affidavit, that there had been no divine 
e, burials, or baptiſm for forty years. Comb. 48. the ſame caſe and point. Vide 


Comb 135. Huſſey v. Caſſock, where it was ſaid to be denied only for that they had omit- 
c (Burials) in the ſuggeſtion, and that they were advited to amend the ſuggeſtion. 


'0. If a man be ſued in the ſpiritual court for the repairs 
a church, no prohibition ſhall be granted, upon a ſuggeſ- 
won that other perſons have lands within that pariſh, who 
"ht to be charged with the repairs of the church as well as *P 
ney, and ® are not charged therewith ; for if that be true, it (F417) 


e, and 41 g00d plea there; and if they will not allow it, they ought 

; dit weppeal. 9 Car. between per curiam, and 

; ſhall prohibition denied accordingly. 

„M but 1. If the inhabitants within a chapelry preſcribe to be diſ- Le] Palmer 
d onus 


EY ; ) , 2. 
canged time out of mind from the repairs [c] of their mo- Pc 4Car.1, 


ther B. R. 
» tide, Jones and Whitlock, that ſuch preſcription is not good. Noy 41. Pal. 4 Elis. 
runden, of Deuford's caſe, cited Poſtea, title Reparation, pl. 1. The ſame point 
"Jaeec, 2 Rol. Rep. 265. The ſame point, 2 Lev. 102. e contra, if the chapel ot eaſe 
* Prrechial rites, 3 Mod. 264. The ſame point as in Lev. Comb. 138. The ſame 


that they had 
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Prohibition. 


ther church, and are ſued for ſuch repairs; a prohibi 
upon that ſuggeſtion. Hob. Rep. 66, 67. 

12. The ſeeming contradictions in the before-meyi,,. 
ed iſes, ſeem to be reconciled in the caſe of % ſt; 
Creek, 2 Lev. 186. The caſe was, the plaintiff in pro 
bition de-lared, that time ont of mind they had in $4. 
cut vithin the pariſh of Adderbury a chapel parochial, a 
ch:cch of Bodecut; and that time out of mind they hat 3 
body of a church, a chancel, bells, and other parochi 
trophies or ornaments, and divine ſervice and ſcrame 
and a diſtinst perambulation of Bodecut and Adderbury | 
parately ; and the inhabitants of Bodecut never wen | 
the ch irch of Adderbury, nor had they any ſeats ther 
and that the inhabitants of Bodecut had diſtind chun, 
wardens, and no other uſe of the church or church-yz 
of Adderbury bat to bury their dead there; and that 
time oat of miad they repaired their parochial church o« 
chapel of Bodecut, and the inhabitants were therefrom ex 
empt, ratione inde they had uſed to be freed and if 
charged from the repairs of the church of Adderbuy, j 
they were ſued, &c. Upon a demurrer it was argued fy 
the plaintiff; Fit, A preſcription generally without cank 
from repairing the mother church is not good, becaul 
they are of common right obliged to it. Secondly, Th 
the cauſe here to repair the parochial chapel is not a goo 
cauſe, becauſe it is for their own eaſe ; bit that if they br 
preſcribed to repair ſo much of the parochial church, 
rhe walls of the church-yard, it might be good. Third 
That this cuſtom, if any ſich there be, might be we 
in the ſpiritual court. For the defendant it was (aig 
that though it be true that a general preſcription to has 
fuch diſcharge would not be good, no more than 
diſcharged from the repairs of a high vay, becauſe for th 
publick good: Yet here it is a good cauſe of diſchiy 
vis. the not having ſeats in the church, the nt d 
any thing there bat burying their dead, which might hw 
a reaſonable commencement; for when the mother chur 
came to be too little for the people growing too nim 
ous, it might be agreed that the inhabitants of that! 
ſhould build a chapel, and no more incumber their moth 
church, but ſhould repair and find ſeats, bells, &c. for lb 
own chapel; and they cited 2 Rol. go. and ſaid that the 
in Hoh. of Chapel Bromage was not, becauſe the cuſtom " 
void, hut becauſe the ſ1pgeftion appeared to be falſe ; 2 
though the repairs of a church is expreſly within the Rar 
de Circumſpecte agatis; yet when a cuſtom comes in diſpute 
is temporal, and ſhall be tried in the temporal cours!“ 


on lin 


Prohibition. 


F{uch opinion was the court, and an iſſue ordered to be trĩ- 
ed upon the cuſtom. 

13. Note. In the above caſe in Hob. 66, 67. it was ſaid to 
de in the diſcretion of the court to deny a prohibition. 1 Sid. 
z all the court held that prohibitions were grantable ex de- 
kt Juftitice, and not honorary at the diſcretion of the judges, 
„ in Hob. ſupra. And to prove it Wyndham cited the caſe of 
tt and Clifton in 2 Cro. 351. per Holt in Salk. 33. e contra, 
cording to the caſe in Hoh. that they were not grantable 
fcommon right, or ex debito Juſtitiæ, but diſcretionary ; and 
e ſaid that Hale and Wyndham were of that opinion, but that 
J eling differed. 

14. A biſhop cannot appoint commiſſioners to tax the pa- (*P418) 


i for building or repairing the church. 2 Mod. 8. Curtis 


92 Davenant. 

15. If any of the pariſhioners refuſe to pay their proportion The caſe of 
ch 9 cording to the rate for the repairs of the church, they may — Mary 
m ex agdalen, 


| libelled againſt in the ſpiritual court; and though the li- germmondicy 


| dif el mentions generally pro reparatione ecclefie, it ſhall be in- in South- 
9. nded the body of the church, per curiam. wark. 
ed f The like point in the following caſe. 2 Mod. 223. 


Derford was an ancient church in the county of M. and the 20 Car. 2. 


cal hurch-wardens ſue the inhabitants of K. in the ſame pariſh 
Th here there is a chapel of eaſe, for contribution to repair the 
TS auch of P. and they pray a prohibition, upon a ſuggeſtion, 
ey be hat time ont of mind they had uſed to repair their own 


tapel, and only part of the wall of the church- yard of the 
arch of V. By the better opinion of the court it was not 
4 „d; for their eaſe ſhall not be a charge, or (as it is there 
s (aid alled) a diſeaſe to the reſt of the pariſhioners : Teſverton, that 
* parſon ought to repair the churchyard ; Fenner, that the 
"\\hioners ought, Noy 31. the church-wardens of Deuford's 
e 


for i 

ſchary 

d (7) Reparation 

chu f 

nm [ there be a parochial church and a chapel of eaſe within 

hat ! the ſame pariſh, and the chapel of eaſe time out of mind 

* moth f all ſpiritual rights but burying, and that had uſed to be 
rein the parochial church; and for that they who had uſed 

the '20 to the chapel of eaſe had, time out of mind, uſed to re- Le The 
dom pair one part of the [a] wall of the church- yard of the pariſh mo mow 
ſe kurch, and in conſideration thereof, and fr that thoſe who beſore- men- 


* of the chapel of eaſe had uſed, time out of mind, to re- tioned caſe 

che chapel of eaſe, they had, time out of mind, been diſ- - ow and 

rged from the repairs of the pariſh church, this is a good 1 
preſcription; 


es; 
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Prohibition. 
[5] preſcription ; and therefore, if they are ſued in the ſpin. 
8 tual court to repair the parochial church, a prohibition lj 
 Eription ꝑe- Trin. 15 Ja. B. R. between the inhabitants of the pariſh a 
nerally to be Stratford, and the inhabitants of the chapel of eaſe of Ladli 
eiſcharged fon; a prohibition granted, and there was then ſhewn a pn. 
—_ _—_ cedent. Paſ. 44 Eliz. Rot. 17. between Mar/hall and Ag,; 
Poither Prohibition granted for the chapel called [3] Densford again 
ehurchis the pariſh of Ring /teed. 
not good, becauſe againſt common right, no more than a preſcription to be diſcharged jun 
the repairs of a highway ; becauſe it is pro bono publico; argued and adjudged in the cs 
of Wile and Creek, 2 Lev. 186, Noy 41. the ſame caſe. 

2. If the chapel of eaſe had uſed, time out of mind, to has 
all the ſacraments except burial, and the inhabitants within 
the chapel always alſo uſed to repair the chapel, and preſcribe, 
that in conſideration of 38. 4d. a year paid for repairing of the 
mother church, to be diſcharg'd from the repairs of the moths 
church, if the inhabitants of the chapel are fued for the repain 
of the mother church, a prohibition lies upon this modus. Paſ 
11 Car. B. R. between Penneland and Taye, a prohibition » 
granted; Gooſey was the chapel, and Stanford the mother churd 
in com. Berks. Trin. 11 Car. B. R. In this caſe a prohibit 
was confirmed and ordered to be tried at the next aſſizes. Bu 
Mich. 11 Car. a conſultation was granted in that caſe, becaul 
the prohibition was granted after ſentence in the ſpir 
court, that there was not any ſuch cuſtom. 

(*P419) Two church-wardens ſue S. for the repairs of a church 
cording to the tax aſſeſſed, S. pleads he always offer'd to pa 
upon which a ſentence paſſed againſt the plaintiffs there, th 
they appeal, and the ſentence is repealed, and 15]. coſts give 
to them, and they ſue for that 151. in the ſpiritual coun 
and S. pleads a releaſe of one of the church-wardens. Tir 
judges were of opinion that the releaſe is a good bar, ant 
diſallowed a prohibition lies; a caſe in 7 Ja. B. R. Rol. 5; 
was cited contra, that the church-wardens in ſuch a cale a 
2 corporation for the benefit, but not for the prejudice of ü 
pariſh. 13 H. 7.9. 11 H. 4. 12. and that the releaſe ſhall 
determined there. Noy 129. Gore v. Stark 

A rate to the repair of a church is not good, if made fr 
tuis duratura temporibus, becauſe it binds the inheritance. 
531. and in the ſame book 136. in Chambers's caſe, a prob 
bition was awarded to the court of the biſhop of Oxford, th 
Chambers was ſued there for a perpetual charge impoſed! 
the land for the repair of the church; for per curian, i 
heritance cannot be charged with it 


Prohibition. 


(K) Juriſdiction. ee 
1. Reparation, Ornaments. ol. 291. 


a man be rated for the ornaments of a church, accord- 2 Rol. Rep. 
ing to the lands he hath in that pariſh, a prohibition lies; 26a. the 


«11ſe for thoſe things he ought to be rated according to his — caſe 


ſonal eſtate. Mich. 20 Ja. B. R. lame point, 
1 Bulſt. 20. the ſame point. Brownl. 10. the ſame point. 
;. If a man, who is not an inhabitant within the pariſh, , Rol. gep 
it hath lands there, is there rated for church ornaments ac- 262, 270. 
ding to the lands, a prohibition lies; for the inhabitants 3 Mod. 2. 


zht lo be rated for them. Mich. 20 Ja. B. R. reſolved by the N 


* un, and a prohibition being moved by Mr. Yelverton was 4 — 
ithin anted, who ſaid, it had been ſeveral times ſo reſolved. lived ia one 
* le, who occupied lands in another, where he was taxed towards the finding bells for 


x church; for which a ſuit was commenced in the biſhop's court where the lands were z 
i (uggeſted the ſtatute of H. 8. that no man ſhall be cited out of his dioceſe, except for 
ve {piritual cauſe neglected to be done there, and a prohibition was granted; for this 
; not a ſpiritual cauſe neglected to be done, becaule church ornaments are a perſonal 
age upon the inhabitants, and not upon the and owners who dwell elſewbere ; but the 
ur ag the church is a real charge upon the land. So in the Cale of iubſtracting tithes, 
eparty mult he ſued where the wrong was done; and the paity had a conſultation. 2Salk. 
3 Machin v. Maultin, 3 Mod, 211, Woodward's cafe, Paſ. 4 Ja. 

Hall che pariſhioners are not rated for the repairs of the But where 
rh, but ſome are, and ſome not; and thoſe which are we lands 


ed are ſued in the eccleſiaſtical court, a prohibition ſhall be bc-. 
med. 11 Ja. B. R. per curiam, rated upon 
4 ſuggeſtion, reſolved that the valuing of the land belongs to the ſpiritual] court. 2 Rot. 
p. 463. 

Ii the major part of the pariſhioners of a pariſh where 

re are four bells, agree that there ſhall be a fifth bell, and 

s accordingly made, and they make a rate for the payment 

it; that ſhall bind the minor part of the pariſhioners, al- 


) they do not agree to it; for otherwiſe ſome obſtinate per- 


_—_ might hinder any thing intended, and which is fit, for 

0. 6 ornaments of the church. * Mich. 2 Car. B, R, between (*P420) 
caſe x peer curiam, a prohibition denied, bein 

e He for by Mr. Wilde, concerning the pariſhioners of Bromſ- 


ein Worceſter ſhire. 
5 9 upon a motion for a prohibition to ſtay a ſuit in the 
al court for a church-warden's rate u pon a ſuggeſtion 
' they had pleaded, that the rate was not made with the 
eu of the pariſhioners, and that the plea was refuſed ; 
court ſaid, that the charch-wardens (if the pariſh were 
amoned, and refuſed to meet or make a rate) might make 
vt alone for the repairs of the church, if needfu}, becauſe 
' if the repairs were neglec ed, the church-wardens were 
© Cited, and not the pariſhioners ; and a day was given 
"es cauſe why a 3 ſhould not go. 1 Ven. 167. 
) Denied upon a ſuit to repair the church brought by the 
Fpriator againſt the parſon, who pleaded that he repa * 
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ed the chancel, and ought not to repair the church, and tie. 
plea refuſed; for this is cauſe of appeal only. 2 Keb. ho: 
Shwman againſt the church-wardens of Longuevill,, © 
7. Upon a demurrer to a prohibition, the caſe appear y 
be, that the pariſhes of St. Maurice and St. Mary Kalende- 5 
the city of Mincheſter were united, concurrentibus hiis, by N 
ſtatute of 17 Car. 2. and the church of St. Maurice was: 
pointed to be the a 0 church ; afterwards the chunk 
of St. Mary Kalendar was demoliſhed, and houſes built on:he 
ground where that church ſtood : the court, it ſeems, incline 
to continue the prohibition upon thefe reaſons ; that an uni 
of churches can intend no more at common law than a gr 
folidation of tithes ; but that the bounds thereof continue d 
ſtinct as before: i. e. that the union is only for the beneft! 
the parſon, but that the pariſhes remain ſeparate, and ty 
viſion of the ſtatute mentions that they are fo to be; th 
it was ſaid by the counſel for the defendant, that the af 
in Hob. 67. was different from this, for that there bat 
churches remained in being, but here one was demoliſh 
and gone; fo that if the plaintiff ſhould not be contribu 
to the church in being, he would not be contributory tot 
repairs of the church at all; and 'tis unreafonable that h 
ſhould have the benefit of the church in conjunction with t 
reſt of the pariſhioners, and at their charge. Canthev 2x 
Felldown v. Beale. Paſ. 4 W. & M. B. R. Rot. 3. but no judg 
ment appears to be given. 
But in Mich. 7 W. 3. B. R. Rot. 3. Upon a motion for 
prohibition to a fait in the eccleſiaſtical court, upon a 
againſt the inhabitants of the pariſh of St. Mary's, toc 
bete to the repairs of the 8 of St. Sqwithin, to which p 
Tiſh the pariſh of St. Mary's was united by the act for bi 
ing the city of London; it was urged on the behalf of the pa 
tiff, tho' the charches are united, yer the pariſhes remaud 
ſtint; as if in a market town there are two churches, 4 
one is pulled down, and the other church becomes com- 
to both pariſhes, yet it does not unite the pariſhes, whict 
granted. But Holt made a diſtinction between ſuch an u 
made by the patron and ordinary, and an union by a 
parliament ; for in the firſt caſe the union does not make! 
church remaining, a pariſh church to the other parti, 
here the pariſh church is become the pariſh church of þ 
pariſhes, and therefore reaſonable that both pariſhes that 
contribute to the repairs of it. This caſe came on agen 
appears in the ſame book 616. and the rule for the pro. 
was diſcharged ; and Holt amongſt other things t00% u. 
that upon an union either at common law, or by the ing 
en. 8. (by which he means the ſtatute of 37 H. 8 * 
H 


Prohibition. 


.,rches, not being above a mile diſtant, and one of them 
+ above the yearly value of 61. may be united i 018) 
hugh one church be united to another, yet it did not unite 
be pariſhes, or bind the pariſhioners of the ch rch united to 
no the church to which it is united, but tis only an ap- 
ppriation * of the one church to the other; ſo that the in- (*Pg21) 
.mbent and his ſucceſſors of the other church ſhall be par- 
ns of the church united, but notwithi'anding he is bond 
\ celebrate divine ſervice in the chur h united; and the in- 
hitznts are not bound to reſort to the other ch 1rch. 
And Note ; there is a proviſo in that ad, That where the 
ubirants Mall inſure the incumbent ſo much monty as aw th the 
n rated ſhall amount to 8d. in the King's baoks ( e. of h's firft 


its, Ec.) the unian to be void, Which much flrengthens the 
finction made by Holt. 


(L 'n tees it flall be granted for a collateral cauſe. 


F a ſuit be in the ſpiritual court to the [a] bounds of , ac, pr. 

a pariſh, a 2 Fe {hall be — ; for they can * 
t try that matter. Mich. 4 Ja. B. R. F er and Chamber- ſhall v. Cul- 
in reſolved. H. Il. 41 Eliz. B R. between Piper and Barnaby 1 che- 
pdged, and a prohibition granted. Hill. 13 Ja. B. R. be- — 
een [b] Fofter and Hide adjudged. 


Nor” 147 
lips v. Slacke, the ſame poirt. But the bounds of vills in the ſame pariſh are tri»ble in 


ſpiritual Ourt 1 Lev. 78. 1 Vent 335. 1 Keb. 369, 945 1 Rol. Rep. 332 [5] I Ra. 
f- 332. pl. 39. the ſame cafe. V. 5 H. 56. o. 7 Co. 44 b. 


2. If a vicar of a pariſh do libel againſt another to avoid 
infitution to the church of D. which he ſuggeP's to be a 
el of eaſe belonging to his vicarage, if the detendant 
2eſfs that D. is a pariſh by itſelf, and not a chapel of eaſe, 
nt bition ſhall be granted; for they cannot try the [c] lte Flu. 
nd: of the pariſh. Mich. 14 Ja. B. R. I Aer and Chamber- 325 v . 
pjadped for the chnrch o Oakley and Clapham ; and yet wy <P. 
e he aſſedged it ſubdole libellando. Noy 147. 
5 If there be a queſtion in the Court Chriſtian, whether a 1 Bulft. 59. 
arch be a parochial church, or but a chapel of eaſe, a pro- 
en lies. Trin. 3 Ja. C. B. the church-wardens of St. Simp- 
caſe of Cornwall. Paf. 9 Car. B. R. betu een Elie wicar of 
birne in com. Wilts, and Coke granted a prohibition, it being 
be vicar, and thereupon iſſue was joined, whether they 
ele1eral pariſhes, and found by the verdic: to be one parith. 
+ 1! there be a chapel of eaſe in a pariſh, and vicar thereoſ 
inct from the parochial church, and the vicar is endowed 
ae tithes of the pariſhioners, who are inhabitants within 
10 fe and the vicar ſues one of the pariſh, who is not 
Rn the 


chapel, and he affirms that he is of the pariſh, 
4222 


Prohibition. 


and not of the chapel, a prohibition ſhall be granted; f 
. the bounds [4] of the chapel —_ ru in queſtion. Kul I 
ſued ex of. Ja. B. R. between the vicar of the chapel of Boſton in Cyn, 
cio for — and another of the Pari ſi of ; 


coming to the church of A. and he pleads that the church of A. is not his pariſh church by 
that he uſed to frequent another pariſh church, they in the Spiritual Court would nw 

ceive his plea; a prohibiting granted per totam Curiam; for they are not to medd: ut 
the precinct of pariſh churches, nor to determine which is a man's pariſhchurch. | By 
169. The Spiritual Court may tr / whether a pariſh be Within a peculiar juriſdidigg 
not, 1 Keb. 764. | 


5. If the church-wardens of a pariſh ſue a vill for the 
pairs of their church, ſuppoſing the vill to be a hamle with 1 
their pariſh, and the vill ſay that it is a pariſh by itſelf. 20 

(*P422) not a “ hamler of the other 3 a reer, ſhall 
granted; for here the bounds of the pariſh will come inquh 
tion. Trin. 16 Ja. prohibition granted. 

6. If there be a ſuit in the Conſiſtory of Durhan for tibe 
of land lying in Berwick, no prohibition ſhall be gran 
upon a ſarmiſe that the lands lie in Amerton within the king 
dom of Scotland, and not in Berwick, for altho' it be me 
yet it may be, that the parſon ought to have tithes thered 
Trin. 11 Car. B. R. between Morton and Reſdon per Curian, i 
ter a prohibition upon ſuch a ſuggeſtion made, and a taff 
taken that it did not lie in Amerton in the kingdom of So 
land ; a conſultation was granted, and it ſeems it was par 
as having reſpect to the ſaid kingdom of Scotland and Engl. 
in point of ftate. 

7. If a man who hath lands by diſcent ſues in the Ecce 
tical Court againſt another for calling him baſtard, a p 
bition ſhall be granted, becauſe it tends to a temporal dilu 
heritance. Mich. 3. Ja. B. R. per Curiam. | 

8. If a man ſues for a legacy in the Spiritual Court agi 
an executor, and he there pleads that he hath not aſſets, 
for the debts, if the court difallows that plea a prohibi: 
ſhall be granted. Paſ. 15 Ja. B. R. between Single u 
Wade, a prohibition was granted accordingly. 

9. Tho' it belongs to the Temporal Courts to try whe 
an executor or adminiftraror hath fully adminiſtered, * 
he be ſued in the Court Chriſtian for a matter of which t 
have original conuzance, as for a legacy, tho Plene ale 
travit be triable by a jury, yet it may in that caſe be rried 
the Spiritual Court per Teftes. But if they in my 0 
ings refuſe ſuch proof ſo fully adminiſtered, in diſcharp? 
the party, which would have been good evidee in the cr 
of law, they are to be prohibited. 3 Bulſt. 314. Mich. 1 
B. R. Diches & Ux' v. Brown. | 

10. Upon a ſuit for a legacy in the court of Audi 4 
where the defendant there pleaded a releaſe, and pion 


Prohibition. 
- one witneſs, the plaintiff eonfeſsd the releaſe, but replied 


In the intefiate was an ideot, a prohibition was demied ; 

reit was pertinent to the cauſe and their juriſdiction; but 4 

they had difallow'd the proof by one witneſs, a prohibiti- 

u would lie. Hob. 188. 80 Fi 
. The Eccleſiaſtical Court may try matter triable at com- 
on law, which comes into diſpute caſually and incidentally, 
here the principal matter is eccleſiaſtical, and ſhall not be 
ohibired, if they proceed according to the rules of the com- 
on law, 2 Lev. 6. Sir Wil iam Juxon v. Byron. Trin. 24 
. 2. B. R. 3 Lev. 72. the ſame point, and Fuxon's caſe 
ed, but adjudg'd that they ſhall not try the validity of Let- 
's patent, See 12 Co. 66. Reg. 57, 58. 3 Cro. 466. 3 Cro. 
b8. cited by Levin. 


/) In what Caſes they ſhall not have a (a) Turiſdiflion 8 4 23) 
a) Tis ſaid, 

for a C) Collateral Cauſe. _ 

FA. reſented by J. S. to a benefice be admitted, inſti- — — 

tuted and indudted, and afterwards the King preſents his b'bition 

Kto the ſame church, ſuppoſing A. to be preſented by Si- where the 

ay, and his clerk is inflituted and induced; whereupon A. dhe Cone. 

s in the Eccleſiaſtical Court againſt the King's clerk, ſup- Chriſtian is 

ling that he came in by (c) Simony, and ſo prays that the inaffirmance 

per-admiſſion, inſtitution and induction of him be repeal- , juſtice, 

a profubition ſhall be granted for the King's clerk upon his 3p" 
eerſtion, that A. was preſented by Simony, for now the ene 
eſtion only between them is, whether the church was void 1» conuzable 
wt at the time of the King's preſentment, which is triable b. them. 


1 agul y by the Temporal Court. Trin. 16 Ja. B. R. between e 
(ſets, d %n and Bathoe, reſolved by the court, and a prohibition _ 85 


3 But afterwards the prohibition was ſtaid. But cauſe is of 
0 Ja B. R. the prohibition was granted, altho' it was *<<haftical 
b, that they only queſtion'd the inſtitution in the Eccleſi- 0 ges 
cal Court; for that i be allowed aft E 
; at is not to be allowed after (d) induction. Court may 
try matters 


leon 


7 wheel 
ed, Ft 


hich l % happen caſually and incidentally in the cauſe; but then they muſt take care that ſuch 
| «nM matt:rof a temporal natu b d 0 i > « 

{4 adm® Ip ö 4 ture be detern.ined by them in ſuch a manner as it would 

de tried! te tmined at common law; otherwile the Temporal Court will grant a prohibi- 


ing pe. 22 incident be of a ſpiritual nature, they are to try it a«cording to their 
4. * . _ z if they require tv.0 witneſſes to the proof of a lexacy, Or 2 revoca- 
retag Rx id tion will not lie, becauſe ſuch proof is required at law; but if they 
"hs bibs ſes to prove the payment of a legacy, or refuſe to admit the proof of one 

Prohibition will be granted. 1 Rol. Rep. 12. Moor 413. Velv. 92. Latch 217. 


ich. 1 lon 

1h, _ 172. 3 Salk. 288, Noy 12. a caſe cited e contra, and |t hath 

Aude A which th at Where 2 matter triable at law is collateral to the complaint in the libel, 
Aud! re the pond Court origin-lly have conulance, they ſha'l not be probib ted; as 

1 prove e ide] is for the tithes of ſuch a cloſe, there they have an original juriſdiction of 


% Ir 'or tithes, If then the defendant 1 that it is not his cloſe, but the cloſe 
Ws 3 of 


Prohibition. 


of another perſon, this is triable at law, but being collateral to the original cauſe 
tried in the Spiritual Court. 1 Sid. 89. where the libel is grounded upon a cuſio 
of they have original conuſance, no prohibition will lie upon a denial of the cuſtom: 

otherwiſe where the matter ariſetk only by the cuſtom, and not otherwiſe, as for Wee 
of conies. 2 Keb 482. Philips v. Clever, per Coke chief juſtice. The civil lau oY 
allow of a leaſe, unleſs that it have tradition delivery; and therefore the ſame is 3 
tried there, becauſe they will then draw the matter ad aliud Examen. If an acquittanc 
there ſhewn they may try it, but not feoffments or leaſes; but if one ſays he had x leaf p 
the other ſays he had a former leaſe, this is triable in the Spiritual Court, 2 Ball. un 
Parker v. Kemp 283. Clifton v. Oates. 1 Rol. Rep. the ſame caſe, 2 Bulſt. 315. beim 
point. Mich. 12 Ja. Ben. 141. Firrell's caſe. A prohibition lies if the Spiritzal Cog 
meddles with a matter wholly conuzable at law. e e 350. Worte v. Ciyſton— f 


it hall he 


m, Where 


not 0 


the Spiritual Court is not to try the validity of the aflignment of leaſes, 1 Bulſt 11; on 
prohibition was prayed upon a ſuit for tithes, and the prohibition grounded upon the ft 
of 31 Eliz. cap. ſuppoſing that the ſaid parſon had committed (c) Simony in coming to 5 
parſonage, and thereby the church was void, and the tithes not belonging to him, op 5 
per Curiam abſente Glanvile, that a prohibition lay not; for the Simony might more wt - 
be tried in the Spiritual Court, wherefore a conſultation was awarded. Cro. Eliz, 6; 80 
Rieſby v. Wentworth. (d) The Spiritual Courts are not to meddle with induction, eng ter 
tho* a caveat had been entered before to prevent induction. Lit. 168, 176. 2 Keh,6 gt 
72, 392. Hetley 392. InduCtiou is the placing a perſon ia the poſſeſſion of 2 church, x 0 
gives him a freehoid therein, and is ſuch a freehold as the common law takes notice 6; y 
therefore for the quicting men in their poſſeſſions the law will not permit the Spirit 00 
Court to diſturb the poſſeſſion, and to (trip a man of his freehold by their repealing a {ornd ing 
act done by them, whereby he gained that poſſeſſion, which poſſibly tiey might have d Fi 3 
before the party had been inducted. Moor 861. 2 Lev. 128. 1 Built, 199. bo 
(e)Cro. Eliz. 2, The pe of a benefice may be ſued in the Eccleſafi 7 
642. Reiſby cal Court for preſenting his clerk (who is now inducted) * 
V. Went- . & 2 IEC 
ting (e) Simony ; for the ſtatute of Simony doth not take away ü 
(*P424) eccleſiaſtical * juriſdiclion from puniſhing the party jr: /auW. 
(s) 2 Bulſt. Ani mæ. Hill. 11 Ja. B. R. (a) Sir William Boier's caſe reſalret n 
. * * e 
183. S. C. and S. P. adjudg'd. | , 
3. If A. recovers in a Quare Impedit againſt the ordin Y 
and incumbent, and the incumbent brings a writ of error, 7 
which the judgment is affirmed, and a writ to the biſhop 1 
granted for A. whereupon A. ym his clerk to the bit ay 
before any actual removal of the firſt incumbent, and | x. 
| clerk is admitted and inſtituted, upon which the firſt incu 9" 
(b) The Spi- bent appeals to the audience for a (b) ſuper-inflitution d. 
 Fitual Court that he was removed, a prohibition ſhall be granted; r 
cannot try : . * 19 
the ſuper-ia. firſt incumbent was removed in law by the firſt jucgms - 
ſtitution. altho' he continued incumbent de facto till the laſt cur . 
Lit. Rep 140. was preſented, and this laſt inflitution was by virtue d! 3 
3 King's writ, and therefore there could be no appeal there * 
Hale's Notes, Mich. 12 Ja. B. R. between (c) Whiſtler and Singlelen adjudgl Gr 
Tit. Prohib. and a prohibition granted. we 
ſ. 99, 100 101. ( 1 Rol Rep, 62. the ſame cafe. 1; * 
4. If A. be inſtituted and inducted to a church, and a A. 
RA, wards he is ſued in the high Commiſſion Court for it, _ * 
Fel. 293. that before, one B. was inſtituted and inducted, and a 4 
N 


—— was ſuper-inſtituted and inducted, by which, r 
the canon law he is an injruder, and is to be pune 


Prohibition. 


d induted before him, whereby he excufes himſelf from 

ay crime, a prohibition ſhall be granted; for they ſhalt not 

which of them has the beſt right after inſtitution and in- 

action, but that ſhall be tried at common law; but the or- 

nary may puniſh fuch clerk who procures himſelf to be (4) (4) Lit. Rep. 

per-inftituted and inducted, knowing the inſtitution and 140. Perry's 

auction of another. Mich. 16 Car. B. R. between Maddects —__ After 

nd Chivall per Curiam, a prohibition granted to the high 2 — 

Wommiſſion court. try the ſa- 
3 per- inſtii ue 

5. If the parfon of B. takes a fecond benefice within the 

ute without a difpenſation, whereby the firſt benefice 

-omes vacant, which is of the King's patronage, and 

terwards ad uberiorem Cautelam, & ad vs Abs omne dubium, 


ch 6 obtains a new preſentation of the King, and thereupon re- 
ch res the biſhop to admit him and ſuper- inſtitute him, the 
920 hop rakes time to be adviſed, and in the mean time the 


ing preſents another who is inſtituted and inducted, and af- 
y»ards the firſt parſon ſues the biſhop in the Sprritual Court 
injuſtice, a prohibition ſhall be granted ; for the judges 
the Spiritual Court cannot (e) try the right of preſentations. 


| 00 <. 3 Ja. C. B. William's caſe adjudg'd and a conſultation 4 

vayt ed. : caſe. 1 Bult. 
J 75 the ſame point, nor can they try the validity of an induction. Ihid. 

ww 6. Ha man ſues in the Court Chriſtian to have an account 

el 


the profits of a benefice, a prohibition lies, becauſe that it 
5 ng to the common law. Hill. 3. Jac. G. B. adjudg'd. 

- 7. But if a ſuit be there for the profits receiv'd in the time 
1 ſequeſtration, no prohibition lies. Hill. 3 Ja. C. B. 


2 iſh udzed. 


lf wo churches are united by the patron, ordinary, and (/#P, » 
my Ning, by the ſtatute of 32 U. 4 3 a ſurmiſe Aſt rh 425) 
1 churches are no more diſtant than a mile one from the 
. ford jr, and afterwards the pariſhioners are ſued in the Spiri- 
1 Cum to come to one of the churches, a prohibition lies 


5 na ſuggeſtion that the churches are diſtant more than a 
ve dre from the other. Mick. 10 Car. B. R. between Dod- 
| che and Sir Robert Mordant, a rule for a prohibition was grant- 
| the charches united were V elleſborough and Walten-Devel 
Gn. Warwick ; but afterwards, Paſ. 11 Car. B. R. the 


* BS . 3 
om was denied, becauſe there was not any ſuit de- 


and ali ng againſt the pariſhioners, nor any other fuit in the 

it, becu Curt to be prohibited. 

nd he parſon libets in the Spiritual Court for a (a) Modus (a] Ny 8r. 
colin wand, if the defendant ſuggeſts that he has miſtaken the Aran 8 
1d 23 fu , and ſhews another Modus, he ſhalt have a prohibition, 1 * 


- = W becauſe denied No- 


4 4 anſwers that he did not know that B. was inftitnted b 


H 

LY 

14 
{ 
Wit: 

1 
18 
be} 
| 


Prohibition. 


hibition lies. becauſe they ſhall not try the Modus by which his inheriance 

Steward's will be bound, and a uſage for ten years is a good cuſtom by 

caſe, 3 _ the ſpiritual law ; and if that ſhould be ſuffered they would 

N defeat the temporal courts of their juriſdiction. My repors 

247. Hetley 14 Jac. 1. (5) Goſling v. Harding adjudg'd. 

9 Bn ved between the parties they may proceed there. Hill. 4 Car. 1. C. B 800 

v. Wall Hetley 133. 3 Bulſt. 41. the ſame caſe and point. (6) 1 Rol. Rep. 419. 3 Bull, 
41+ the ſame caſe and point. ; 

10. If a man preſents to a biſhop, and upon his refuſal ap- 

peals to the archbiſhop, who after donation, citation, and 

default of the biſhop, admits and inſtitutes the incumben:, 

upon which he is alſo induced; and afterwards the biſhop 

ſues out his Duplex querela, appealing from the ſaid ſentence 

to the delegates, to annul the admiſſion and inſtitution, a 


0) The Spi- prohibiti n ſhall be granted, becauſe that after (c) induction 


: 8 OTE | l 
- ease the admiſſion and inſtitution ought not to be queſtion d in the 
die with the Spiritual Court. * Mich. 12 Jac. between Sir T. Hullin and 

inſtitution the biſhop of Chefter, per Curiam. 

after induc- t} 

tion, tho' the induction were after a caveat enter d. Stephens v. Crips, Lit. 65, 16 * 

Mich. 4 Car. 1. C. B. 2 Keb. 63, 72, 392. * Hob 16. S. C. Moor 186 S. C. and it the judges 1 

ſee a reaſon, they may write to the biſhop to certify concerning the inſtitution. I' the be | 

meddles with the right of patronage, or that comes in queſtion, a prohibitio lies; bt 10! he 

if he goes upon a tortious admittance only. 2 Leon. 68. Ger-ard's caſe. A la) pation th 

having the next avoidance preſents the plaintiff, being a ſon of the laſt incumbent, tic ct. be 

dinary refules, being contrary to the canon. Then the patron preſents the defendant, er he 
which the plaiatiff procures a diſpenſation of the canon, and yet the ordinary inſtitutes 10 

inducts the defendant, the plaintiff libels againſt the defe. dant and ordinary. And they priy re 

4 prohibition, and granted; and by Dodderidge, a lay patron may vary his preſentation of 

before induction: but a ſpiritual patron cannot, becauſe he may well be ſuppoled to uocer: B, 

ſtand the ſufficiency ot his preſentee at firſt. Noy 91. Stock v. Sycks. pr 

g . 3 ing 

11. If upon a reſignation of an incumbent another be pre 05 

ſented and inſtituted, and aſterwards he who reſigns libels the 

the Eccleſiaſtical Court againſt the new incumbent, pretend ” 

i ö kes a leaſe 

ing that he did not reſign, and afterwards makes a 8 
whereupon an iſſue is joined to try the title, whether he ue 

a parſon at the time of the leaſe made; yet no prohibit! dit 

ſhall be granted, becauſe that the queſtion there is 7 pet Is 

the reſignation, which properly belongs to the Eccle aſtic * 

Fol. 294. Court. Mich. 10 Ja. C. B. ManknolP's caſe per Curian. * 

WA 12. If a man pending a Quare Impedit libels in the Spirit bil 

| ; inſtitutior f a church, after 

(*P4 26) Court to avoid the inſtitution of a clerk of a church, alter: ent 

(4) Hob. rg. is (4) induced, a prohibition ſhall be granted; for other! the 

the ſame they would * prevent a Quare Impedit. Mich. 14 Jac: 5 — 

een between F./her and Chamberlain, fo held by Dodderiage, * to 

Latch. 256. he ſaid, that it had been ſo adjudged ſeveral times . for 

Oliver v. Common Pleas. X me 

Huſſey, the ſame poist adjudg'd. tur 


. i 3 TE 
. 13. So it ſhall be, if after induction, where no — 
/ a "i '6 


Prohibition. 


pedit is depending, if the ſuit be there to avoid inſtitution, a (a) 2 Leon. 

p-9hibirion {hall be granted; for by the (3) induction it is be- e 
me a temporal matter, which draws that which is bee Mb * i] 
0 it; for if they ſhall avoid the inſtitution they will avoid 392. Moor 

» conſequence the induction, contra 14 Jac. B. R. between 86+. 2 Lev. 

Fer and Chamberlain; and a prohibition for the church of, e 
Clapham. 

7 [f I preſent my clerk, and he is admitted and inſtituted, 8 
and before induction a (6) caveat is entered by a ſtranger in the (6) Lit. 166. 
<iritual Court that he may not be inducted, and thereupon an > Keb. 63, 
inhibition is there granted to the archdeacon that heſhall not (c) 8 
indu&t him; in this caſe a prohibition ſhall be granted, becauſe (e) Sid. 293. 
har when he is inſtituted he hath an inception to a lay fee, and in the caſe of 
he church is full againſt all perſons except the King, and if Pe)» Beſt, 
that ſhould be ſuffered, it would ouſt all trials by a Quare —_ 9 
lnpedit. Hill, 14 Jac. C. B. a prohibition was granted. tution be be- 

ſore induction, no prohibition lies. Quzre. New Natura Brev. gs. Letter l. 


15. If a biſhop collates, pretending a lapſe, and thereupon 
the patron preſents, and recovers in a Quare ,mpedit, and 
hach a writ to the biſhop, and before his clerk preſented hath 
his inſtitution ſealed, the archbiſhop fends an inhibition that 
he ſhall not be inſtituted, and thereapon a ſentence is given in 
the arches that he ſhall not be inſtituted, a prohibition ſhall 
be granted in this matter; for they ſhall not try that which is 
before tried at common law, and draw into queſtion the (c) (e) A prohi- 
recovery ; for otherwiſe recoveries at common law would be Þition was 


of little fignification. Fill. 4 Jac. B. R. between Fletcher and ie act N. 
Baker, per Curiam. to ſt 


ſhop 
proceedings in a cauſe belonging to the juriſdiftion of Durham, the right of juriſdiction — 
ng deen tried but the term before, and found againſt tne archbiſhop ; therefore he was 
coaduded by the verdict, 1 Vent. 234. Lf the party brings an action for dilapidations, and 
the defendant ple ade a tender of ſo much as is ſufficient to repair, and upon an iſſue it be 
ound againſt the plaintiff, whether te may ſue in the Spiritual Court, or if he does, and 


they retuſe this verdict as 4 bar, whether a prohibition ſhall go, Dubitatur, 3 Lev. 413- 
Qkes v. Ange Hill. 6 W. 3. C. B. 


16. If a patron preſents A. his clerk to his church, and the 
biſhop delays his examination more than two months, where- 
35 by the late canons he ought not to delay him above a 
month ; upon which A. fearing that a lapſe would incur, ſues 
out a Duplex querela in the court of audience, thereby to in- 
bibit the biſhop from preſenting, and after the ſix months the 
court of Audience give judgment for him; and afterwards 
the biſhop notwithſtanding collates by lapſe, and upon this 
matter being ſet forth to the court of B R. prays a prohibition 
o the court of Audience, the prohibirion ſhall be granted: 

now, if it be a lapſe the Eccleſiaſtical Court ſhall not re- 
move him, the church being full; and if the biſhop be a diſ- 
urber then his clerk ſhall be removed, notwithſtanding the 


plenarry 


Prohibition. 
plenarty for fix months before the wit purchaſed ; for call. 


tion without a title doth not make an uſurpation; and there. | 
fore be it which _ it will, it belongs not to the eccleſiaſtical ure 
law to proceed on the Duplex Querela. Trin. 3 Fac. B. | iy. 


eween Palmer and Smith, a prohibition granted, and a cf. * 

tation denied. ; > 
 (*P427) * 17. If the cauſe in the Spiritual Court is not like to hae: , 
| fair and indifferent trial, the courts of law will grant a pro E 
Hibition. But in a caſe reported in Comb. 131. fora prohibiti 

on it was Tuggeſted, that the biſhop libell'd for a penſion be 8 

fore his own commiſſary, and ſo would be a judge in the U 

cauſe ; but a prohibition was denied. ur 

18. Pinſon was collated, inſtituted and inducted by the b. FJ: 

ſhop of Ezeter's patron Dr. Hall, the biſhop collates another god 

pretending that the firſt incumbent had taken a ſecond bene. C | 

fice, whereupon the firſt was void, when in fact the fir in 2 

cumbent had a diſpenſation ; notwirhſtanding which the hi. . 

ſhop ſequeſters the benefice, upon diſcovery whereof to the rol 

court a prohibition was granted. FHetley 125. Pinſon's caſe i 

mat 

(1V) Hat ſhall be called Defamation Spiritual, to main WM: 

6 

tain a Suit in the Ecclefiaſiical Court. opp 

| lays 


JI fol. 54. B. Title Conſultatio, a conſultation granted 
to proceed in the Court Chriſtian in a cauſe of defams- 
tion, vis. for the crime of Fernicatien, as alſo, for that he ur- 
juſtly hindered the Spiritual Court by routs and tumults from 

AA duly making their execution in that cauſe, and therefore u 

Fol. 296. icio ad anime ſue correctionem proceſſit. 

— 2. If man libels in the Spiritual Court againſt another hy 
(«) Denied ſaying, (a) he was a witch, or the ſon of a witch, altho no ac+ 
94 revenge tion _ m it at common law, yet no r — 8 

"a granted; for peradventure he might have ſome ſpiritual p 
— 8 judice if he — the ſon of a . as he can't be a prieft, a 


for 
\ Fa 
22 
4 
bl # 

| actionable : 
| at the com- 38, 39 Eliz. B. R. between Butler and Bartlet adjudged. N 

| mon law, A 

and err was granted for the words, ſhe is a bitch, a whore, and an old 233 0 
becauſe ſome of tie words are actionable at law, and one entire ſentence. 3 Mot 7 


Anonymous. Mich. 1 Ja. 2. So if the matter be indictable: And a Prchlbit 7 


Prohibition. 


ed to the Conſiſtory Court, niſi, &c. on a ſuggeſtion that the libel there was for 
.. libel, and publiſhing it. Comb. 71. — Denied on a ſuit for thele words, you 
ag iaſe ling knave,, and took a falſe oath before Glyn a Juſtice of the Peace, tho* 
words are actionable, if they proceed only pro reformatione Morum. 2 Keb. 439, Bennet 


x Clarke. ml 
So if the words, which are only hs er for the juriſdic- (J A perſon 


| 1 call 
on of the Fecleſiaſtical Court, are put in the libel, and which 2 


«ill not of themſelves maintain (c) an action at common law; whore, and 
jet upon a ſuggeſtion to the Temporal Court of the reſt of an old bawd; 
words which would maintain an action at common law, and on a li- 


| 1 in the 
2 prohibition lies. Mich. 38, 39 Elis. between Butler and __ 
partlet adjudged. OCs 
non was granted, becauſe ſome of the words are puniſhable at common. law, and ſome 
ne Spiritual Court; and it a prohibition ſhould not be granted, tl.e plaintiff might be 
Gabin vexed, 3 Mod. 74. the ſame point per Twiſden 1 Sid. 404. in the caſe Of Mellet 
1 Herbert & Ux', Hill 20, 21 Car. 2. B. R. Q. if it lies for calling one a witch, Moor 


4 
| 10 7 5. If a parſon of a church calls A. a Drunkard, upon which (*P428) 
e di le ſays, he lies, if the parſon ſues A. for giving him the lye, a 
o the MMWrrobibition lies; for that the cauſe, upon which he gave him 


the lye was not ſpiritual, but depending upon a temporal 

matter precedent. Mich. 7 Fac. C. B. between Sampſon and 

Waters, per Curiam. | 

6. If a clergyman be a bailiff of the manor of J. S. and he 

oppreſſes the tenants of the manor, and one of thoſe tenants 

fays to him, thou art a (a) knave, and fitter to wear a white (a) A prohi- 


nog chat than a black; if the clergyman ſues him for theſe wards ry = n= 
fama- inthe Court Chriſtian, a prohibition lies, adjudged as cited. „od of 

ge Us 146.7 Jac. C. B. bh pation, thou 
; from art a krave indeed; becauſe nothing was faid that could make him liable to ecclefialtical 


cenſure. 2 Salk. 648. Hawkins s caſe. 

7. Ifa man ſays of J. he is a railer and fower of ſedition 

among his neighbours, he cannot be ſued for theſe words in 

the Eccleſiaſtical Court, becauſe they are not in any reſpect 

ſpiritual, nor tend to a ſpiritual defamation, but merely tem- an 
poral. (b) Mich. 16 Fac. B. R. between Pannel and Smith re- ( Hetley 


1 5 and a prohibition pgs HT 9 
' "t adjudg' 246. | | 
GR i e the ſame caſe and point, and there faid to be granted, becauſe 
e. # . If man calls a miniſter a (c) knave, he may be ſued (c)E contra, 
brit in the Eccleſiaſtical Court, and no prohibition ſhall be! Vent. a. it 
mee ed. Hill. 5 Fac. C. B. per Coke: . 
1 aC1100 


ben of his function. Mich. 20 Car. 2. B. R. denied for theſe words, you lye like a 
avi: parſon, and you couzen'd ſuch a one, and you have brought one to ſwear and for- 


Mt "er, Lit, 217. v. Salk, 648. Hawkins's caſe. 
d. 9. If a man ſays, Je will not hear ſermons made by thoſe who 
ne ordained miniſters by biſhops, he may be ſued for that in the 
wn Cun Chriſtian, and no prohibition ſhall be granted. Hill. 
4 7 Jac. C. B. per Curiam, adjudged. CN 


"40. I 


Prohibition. 


10. If a man ſays of a feme covert, e i be ned, 

_ wwith a thing, he may be ſued for it in the Ecclefizhicg! Cour 

and no nel will be granted, becauſe it is a ſpiritual de. 

famation. Mich. 9 Fac. 2 Þ per Curiam, 2 prohibition denies 

(4) But a 11. If a man ſays of another, that he heeps a (4) bin. 

prob ĩbition houſe, and is ſued for it in the Spiritual Court, although he 

* "ke may have an action at common law, yet the ſpiritual iz, 

. hath a concurrent juriſdiction therein, and the words are 

art a bawd, mix d, and therefore no prohibition lies. 27H. 8, 140. by 
and I'l Fits herbert. 


prove thee a bawd; but otherwiſe (ſays the book) had it been, if the words had been, 
thou keepeſt a biudy-houſe, becauſe that is indictable. Hollinghead's caſe, 3 (ro. 22g, 
Noy 117. W. Jones 246. the ſame point as to the word bawd. Palmer -2 « Rob n.. 


Brown. Hill. 3 Car. B. R. the ſame point adjudg'd, 2 Keb. 612. Palmer 379. fe fine * 
point as to the words keeping a bawdy-houfe. See many caſes cited in ole“ caſe, 18 
. 447. where a ſuit may be in the Spiritual Court, tho' an action might lie at com- ber 
mon la Ww 
1 : r 
— 12. If a man ſays of another that he is the pander of J. f. he il 
Fol. 296. may be ſued in the Eccleſiaſtical Court, becauſe the lignitica- 10. 
— tion of the word is well known, and it ſounds in ſpiritual de. by 
2 = Cine famation. (e) Mich. 2 Car. Lewes and Wiliy, per Dodderidge * 
Latch 158 and Jones contra Whitlock. 11 
(f)S-C: 13. If a man ſays to another, (/) thou art a bawd, a filtl F: 
reported in Aawwd, and a common bawd; and for that he is ſued in a Court ty 
(*P429) « Chriftian, no prohibition lies, becauſe he can't be indiceſ .. 
3 C16: 129. for it, if it be true, inaſmuch as he does not ſay that he (a) ver 
_ tre _ hept a bawdy-houſe, which had been preſentable in the Leer WW 
ords there . , MY . 5 5 
faid to be, Mich. 7 Car. between Hollingſtead v. Hicks, per Curian, a cou. 
chou art a ſultation granted after a. prohibition. Mich. 8 Car. B. R. WM; 
* and I tween Yates and Glover, a prohibicion denied where the won L 
hag wp a, were, that he was a bawd, and that he would die jo. - 
and that a probib tion was denied. W. Jones 246. (4) Noy 117. granted for the wer: tw 
that the deſendant kept a houſe of Bawdry. . tal: 
4. If a woman ſues another far ſpeaking theſe words! * 
(% Latch her, Thou art 4 lb] quean, a prohibition lies; becauſe it ny 
zog. tie not well known what is intended by the word-quean, and it 4 
fame 7 is but a word of (c] anger. Trin. 3 Car. B. R. between Blatt 
Denied A 4 4 . hibitio ted 9 Mich. 
ſait for theſe Shaw and Stephens, per curiam, a prohi ition granted. A 
words, ſhe 8 Car. between Yates and Glover, a prohibition granted. 45 
will turn tail | | de 
to tail with any man. Hetley 167. Crompton v. Waterſord . Denied upon a foi! br tn 
virgin ſayi':2, ſhe had had a child, 2 Keb. 335. Hodgſon v. Brown. (e) On a lide! | » 
theſe words, you are à rogue, raſcal, and 4 fn of a whore, and the ſuggeſtion for a pr = 
hibition was, that they were words of heat ard paffion; but a prohibition was gte * 
for the words import that bis mother is a whore, and he a baſta rd, and ſo both are ent * 
liz'd, and this is an eccleſiaſtical ſcandal, 3 Lev. r19.—one call'd another, whore matt M 
on a libel, &. it was urged that they were words of paſſion and not defamatory ; Lt 14 
judg'd e contra, and chi t it was ſpiritual lande r. 2 Salk- 69 2 2 a\ 
(4 5 Ia man ſays to another [4] Thou art a ſon of a by 
pr 1 and thy mother was a bitch, and he ſues in the Eccleſiatics 4 


for eſe worde, rogue, raſcal, ard fon of a whore, 3 Lev. C. B. Vincent v. Apr. 4 
} Fobibition was denied ſor theſe words, you are a rogue, raſcal, whore-mafter, 17 


Prohibition. 


un for it, a prohibition lies, becauſe they are but wm oP EPs * 
anger. Mich. 3 Car. between Lowndes and Sir Arnold Her- bd a. 
, a prohibition granted. | jur'd, athda- 
11h. Smith v. Wood. Comb. 266. Le] A conſultation was granted after a prohibition, 
ir colling the plaintiff a rogue and raſeal, and that he kept a whore in his houſe. 3 Lev. 
130. Lliot v. Chamberlain, C. B. 
16, If a man ws to a woman, [] Thou art à whore, and f 5 80 A 

tiy children baſtards, and thereupon the woman ſues in the prohibition 

(it Chriſtian, no prohibition lies. For the ſtatute of was denied 

li. of Baſtards ſaves the eccleſiaſtical juriſdiction. Mich. on a ſuit to 
r. B. R. between Wallis and Procter, per curiam, a prohi- thele words, 


l Vou were 
bition denied. Biſhop's 

ine before he married you. 3 Lev. 137. Snell v. Biſhop, C. B.—So a probibition de- 
wed en 2 libel for calling a woman whore, 2 Lev. 63. Betniff v. Pepple, 1 Mod. 21, 24. 
1 Sow, 25, Mich. 30 Car. 2. B R. the ſame point. 1 Vent. 7. Mich. 20, 21 Car. 2. 
kerbert v. Merit, 1 Sid. 404. S. C. 1 Sid. 433. S. P. So denied for theſe words ſpoken 
va third perſon, Go tell thy miſtreſs ſhe is a whore, and Iwill prove it, 3 Keb. 58. 


. he 1 Lev. 63. A prohibition was granted for ſaying of a woman in London, You are 2 
fica- we, ard ply in Moorfielde, upon a ſuggeſtion that the words were ſpoken in London, 
| de i Vert. 342. Mich. 32 Car. 2. 8. P. 2 Lut. 1039. Sti. 6g, 229, 245. 1 Vent. 342, 343- 
5 he Kill. 31 Car. 2. But the court denied a prohibition for calling a woman whore, upon a 


ſugeltion that the words were aQtionable by cuſtom in London without an affidavit, that 
if any ſuch words were ſpoken, it was in London and not elſewhere. 4 Mod. 367. A libel 


filthy n be ſpiritual court for theſe words, Thou art a cuckoldy old dog, call down your bitch 
9 war viſe; à prohibition was granted, ard a conſultation denied, although it was alledg- 


&d unt theſe words were not actionable by the cuſtom of London: for that the cuſtoga 
nterd» only to ſuch words as are directly defamatory, and the caſes cited to that point 
vere, Cro. Car 339. Vent. 222. Sid. 248.——: Lut. 1042. where the words were, She 
2 common woman, and ſuch as you have no children. Denied, for they do act amount 
„bete; but the caſe of Lutwych was denied to be law, and it was ſaid to have been 
nled, that any words that are defamatory and puniſhable in the ſpiritual court are triable 
„Loden by the cuſtom there. Hotchkis v. Eorbet, Mod. Cafes in Law and Equity, 114. 
CL If 2 prohibition lies on a ſuggeſtion of a libel for calling a ſingle woman a baſtard. 
| how. 337. Poke v. Hawkins. A prohibition was d:nied upon a libel for theſe words, 
fe ta whore maſter, and has had a baſtard; for he is not puniſhable by 18 Elia. unleſs 
ten chargeable to the pariſh. —Upon a ſuit in the ſpiritual court, for ſaying one had 2 
ward, upon a ſuggeſtion that he was adjudged the reputed father before a juſtice of 
peice. and that the words were. ſpoken befcre the juſtice, held a good cauſe for a prohi- 


RIG $1, 2 Cro. 535. the ſame point adjudged. Webb v. Cook. Comb. 434 Mack. 
r. Mayzey. 


e Wore 


ofds t 


iſe it! 


and if 

n Black *17. If a man ſays to another, Thou art a [a] drunkarl, or (*P 430) 
. 4, kh [a] W. ones 
Mick | 4 drunken 3. fl 14. 
4 b Gar. 285. S. C. Cro. Car. 309. Pa. g Car. Starr. v. Buckhold, the ſame point ad- 
Pad 3 Salk. 288. a prohibition denied on a libel for theſe words (without an averm ent) 

\ ſuit br an 1 drunken Jade, a cheating jade, and a ſtinking jade. 2 Show. 487. Warwick v. 
x libs! kc — 2 Ja. B, R. A prohibition denied for theſe words, She is a drunken, 
\ for a fr Pe 4 worn jade. Creſwell v. Trott. Comb. 37 Denied for theſe words, Whore, 
„ enacted hk. 18. and a bawd. 2 Keb. 612.—In the caſe of Brown v. Tanner, Paſ. 2 Anne, 
are cer 4 for favi there had been a libel in the ſpiritual court for brawling in the church-yard, 
all 1 = to the parſon, Tbou art a pitiful drunken parſon, a drunken puppy; and 
ry; be M 8 8 OT A prohibition, upon the authority of the above caſe of Starr and Buck- 
Tiles * the like words a prohibition was granted, and ſo in Haine's caſe ; and the 

u bs 4 cauſe drunkenneſs is a temporal oflence ; tis true (fays the book) the caſes 
lefiafticl arch 6.) 'oned (by which is meant theſe caſes in Rol. Abr. ard in Cro. Car. 207. 
rt NK of drunkenneſs in lay men; but if it is an oflence in a layman (a fortiori) 
pr 8 in 8 in a clergyman ; it is a crime which doth not ariſe, or take its nature from 
er, ard n mat commits it, but from the law which is offended. Tis true the canoniſts 


make 


been any ſuit for the firſt words, they being too general; yet being coupled with a fate 


Prohibition. 


ea drunken fellow, or an idle drunken fellow. If there be a ſv; 
thing which for that brought in the ſpiritual court, a prohibition lies. for 
isa fin, and it is not a ſpiritual ſlander. Mich. 8 Car. B. R. between hun 
forbidden by and Cuc to, a prohibſtion granted; for theſe are but Wordy 


e wh ae of heat and paſſion, and not any ſpiritual defamation. pa 


to de aſpiri- 15 Car. B. R. between Haynes and Poynter, the words ves 
tual offence, Thou art a drunkard, and drunk three times a week, 2 mi 
2s læſa fides, bition granted, againſt the opinion of Berkley. But fer 


d y as . R . . 
"ng ere wards, in Mich. 15 Car. it was moved again, and by the 


But by the court a prohibition was granted; for the court ſaid, tha 
common they could not hold ber of a defamation, of which the 


law, what- had not any original and direct conuſance of the fa& « 


2 which the party is accuſed, as they had not of drunkennef 


puniſhable Unleſs as an offence againſt the ten commandment, a a 
by the tem- fins are. 
poral laws, is a temporal offence; and what is not puniſhable by the temporal lu byth 
the ſpiritual law, is a kind of ſupplanting the temporal law, and the offences ſo puniſh 
are ſpiritual offences, as fornication, adultery, &c. But as for drunkenneſs it wa;aln 
accounted a temporal offence; for it was indictable at common law, and alehouſes ver 
formerly appointed in the leet; and before the 24 of Eliz. there was ſcarce ſuch a crimei 
England: *Tis true a parſon may be deprived for drunkenneſs, and ſo he may for bag 
By; but yet he is not puniſhable for that offence in the ſpiritual court, becauſe it ii a tr 
uw offence; a prohibition it ſeems was granted as to the words, but not as to bravli 
the church- yard. Cambden's Eliz. 263. Hob. 121. 12 Rep. 42+ 
[5] Cro.Car. 18. If a man ſays to another, Thou art a [b] cuchi/d lu 
339. S. C. and for that he and his wife ſue in the ſpiritual court for 


drag defamation, no prohibition lies, becauſe that the words amoi 
vr che to a ſpiritual defamation ; that is to ſay, that the wiſe u. 
» 


ſame point incontinent. Hill. ꝙ Car. B. R. between 1/es and Ces, 
adjudgedin curiam, a prohibition denied. 

2 Lev. 66, Toſer & Ux' v. Davis, 3 Keb. 64. S. C. Aliter, if he ſued fole; e con 
Salk. 288. ſaid to be ruled by Holt, that they cannot both ſue in that court for theſe vor 
2. Show. 294. Paſ. 35 Car 2. B. R. Grey v. Munford, 1 Vent. 2. A prohibition likesi 
denied for theſe words of the plaintiff, (viz.) That he is a cuckold and a wittall, wh 
worſe than a cuckold, and that Aylſworth had lain with his wife, Cro Car, 111. Eat 
Ayloffe & Ux. In the reſolution of this caſe, the court agreed that there ought not t) l 


lar ſhewing, that the wife committed ſuch an offence with ſuch a particular perſon, ties 
not now barely words of ſpleen, but of ſpiritual defamation ; whereupon, ſas the book, 
Prohibition was denied. But chief juſtice Holt ſaid, as reported in 2 Salk. 69 thativ6 
= man a Cuckold was not an eccleſiaſtical ſlander, but that Wittall was, for it imp 
knowledge and conſent to his wife's adultery. Vide 1 Sid. 248, in the caſe of Knyi! 
Jacob, where the ſame point is ſaid to be adjudged, that the word Cuckold is but: 
of paſſion. 


19. If a man ſays to another, Thou art a knave, a fa 


knave, and a pockey-faced knave, and a ſuit is brought inf , a 

ſpiritual court for theſe words, a prohibition lies. Pai 4 

Car. B. R. between Packer and Moore, a prohibition | * 

ed. | 6 

(*P431) * 20. If J. B. ſays to J. D. It is reported that J. N. did orb = 


keep in his houſe a man or boy to bugger, to W ich J D 
wers, He vile villain would have done as much to me. If J 


Prohibition. 


« 7. D. for this defamation, averring himſelf to be a mi- 

"ter, a prohibition lies, becauſe it is not a {ſpiritual defama- 

n, and buggery is made felony by the ſtatute, Mich. 8 Car ; 

b. between Higgen and Coppinger, a prohibition being 

med before, a conſultation was denied, and after a demur- 

was joined upon the declaration, and adjudged per curi- 

'thit the prohibition was well granted. Intratur Hill. 

(ar. Rot. 129. although the ſuit in the ſpiritual court was 

| words. 

u. If A. ſues B. in the ſpiritual court for a defamation, 

iz.) for ſaying theſe words, [a] That A. was falſe forſworn [s] A pro- 
ve the judges, in that he ſwore that J. S. was! no tinner, a 1 N 
-hibition lies ; for an action lies at common law for theſe Fefe uod 
ds, if it be well laid. Mich. 8 Car. B. R. between Robin- Vou are 2 


and Taylor, a prohibition granted by the court. rogue and 4 
4, and have hired fellows to ſwear falſe. 2 Show 45. M. 1 Ja. B. R. Venners v. Allen. 


12. If A. a ſurrogate ſues in the ſpiritual court againſt B. 
aficio pro ſalute anime, & morum reformatione ex promotions 
' becauſe that C. being a proctor of the ſpiritual court, and 
maſter of arts, the ſaid B. ſpoke to him thus, Thou art (or 
is) a ſeabbed knave, and a pickerell bumbailiff ; (or thus) 7 
r in be abuſed by ſuch a ſcabbed knave, or ſuch a pickerell 
aliff as thou art, and avers that he ſpoke the words to 
fame C. and to contemn the eccleſiaſtical juriſdiction, a 
hibition lies; for it is not any [] ſpiritual ſlander, nor (5) A 
n defamation to the court. Mich. 8 Car. B. R. between dition was 
ry and Wood, per curiam, and a prohibition being before granted for 
ated thereupon, and a plea and demurrer for a conſulta- Uibelling the 
m, the court now ſeemed that no conſultation ought to be bid A 


ited. But before it was determined Cory died. ne — 


thare indeed, becauſe not liable to eccleſiaſtical cenſure. 2 Salk. $48. Hawkin's caſe. 


i 


23. If there be a ſuit in the ſpiritual court, ex feio pro 
rnatione morum, becauſe that J. S. was a doctor of divi- 


y, and the parſon of Shipling in com. and F. D. 
buue % J. S. You were twice overthrown by the pariſhioners of 
1 pling, J. D. replied, he ly'd, it was but once; whereupon 
OY . D. replied, he Iy d, and that he was as good a man as J. S. 


that he vas but a blackſmith's ſon, or the ſen of a black- 
%, a prohibition lies. For here is not any ſpiritual ſlan- 
and but the return of the lye upon the Doctor, who 
"* it firſt, Mich. 8 Car. B. R. between Hye and Dodor e Gedd.446. 
e per curiam, præter Richardſon; a prohibition being the ſame 
ted, and now a demurrer for a conſultation, the prohi- caſe- 

mn ſhall ſtand. Mick. g Car. it being moved again, per 
again adjudged the prohibition to Rand. F: 

24. 


Pr ohi b iticn. 


*P422) 24 IF A. R. a woman, ſays of J. S. a miniſter, ſc] Ih 
* 525 thy* preaoſier, he pre achieth againſt pride, and 5 i Me 
dition grant- 79 church with him (meaning his wife) my huſtand wil 
ed for the ſuffer me to be abuſed by ſuch a knave. This is a ſpiritua) de 


words Fool : : : ; 3 
» mation ; for which, if there be a ſuit in the ſpirituat © 
— . no prohibition ſhall be granted. Paſ. 11 Cans 


ken of a par- 4 and Dantſey, per curiam, a prohibition granted, 
fon, 2 Lev. 49. ewman v. Kingerby, 3 Keb. 28. S. C.—The like for cal ing one Kn 
3 Vent. 2. A canſultation was granted upon 2 prohibition in a ſuir tor theſe words 
par on, He preaches nothing but lies and malice in the pulpit, tho' the words are adn 
at common law, being ſpoken of his profeſſion. 3 Lev. 17. So a prohib tion was dente 
theſe wards of a parion, He is a lying fellow, and has lain with all the women hay 
Hatton and D—; he lies ſo much with other women that he lies not with his wife. J 
18. : But to ſay of a parion, That he hath no ſenſe, he is a dunce, blockhead, &c 13 
bib tion hath been granted, becauſe a parſon is not puniſhable in tbe ſpiritual court ſo 
ing a blockhead, 2 Salk 693. So for callirg a pa ſon, &c. in « thing which doth 0 d 
cern his profeſſion, no prohivition lies. 2 Lev. 41. Godb. 447. A prohibition denied ſo i 
words, You lie like a knaviſh per on, and you cozened ſuch a one, and you have brought 
to (wear and ſorſwear. Lit. 219. Procter v. Barley. Mich, 4 Car. 1. C. B. 

25. If A. a woman ſues B. in the ſpiritual court, for { 
[a}Cro.Car. . © * ot ihe 
456. S. C. ing of her, [a] Thou art a Wel/h jade, averring in ibe ll 
[5} A prohi- that theſe words fignify as much as if he had ſaid that 
pany wt was a [] whore ; no prohibition ſhall be granted, fer ft. 
r 6 ſpiritual defamation, Paſ. 11 Car. B. R. a conſultation pri 
wocds, He is after a prohibition before granted upon ſhewing the lib 
a cuckold; faying, Thou art a thief, and a Welſh jade. But here the pu 


with an 2- came into court, and certified to the court, that the word 
verment, - f 3 

that in that Was not in the record in the ſpiritual court ; and upon 
country it Conſultation was granted between Jefferies and Pue, per c 
-Grnifies, that the wife is a whore. Meriel & Ux' v. Kendall. Comb. 312. 

26. A prohibition was moved for, and denied, upon: 
for theſe words, You were a whore before he married qu,“ 
ſuggeſtion thar the plaintiff gave the defendant prov 
language, calling him rogue; for the provocation is w 
to the ſuit in the ſpiritual court, though it might be a m 


tion of damages in an action at common law. 3 Lev !} 
RANA (0) Where the ſpiritual and common law differ i 
Fol. 298. matter of the 2 3 if the ſuit be according lo li 
2 law, a prohibition /hall be granted. 2 
[1 rag 5 1 a man buys wood, and [c] burns it in his hou 
caſe of Nor- though the vendee be ſued for tithes of it by the 
ton v. Ferne, ritual law, at the election of the parſon; yet ca 
2 ovght not by the [4] common law to be charged _ 
un not thereof, becauſe he expends it in his houſe, a Prof 
legem terre, {ſhall be granted. Paſe- 14 Jac. C. B. between Ellis ana ml 
that any perſon is diſcharged from tithes of fuel ſpent in the houſe, and thi: 1 2 
prohibitions to alledge ſuch cuſtoms, but not to alledge per legem terrfæ that he 146 
and therefore where the plaintiff in à prohibition alledges ſach à cuſtom, and = 
it be found for the defendant, a conſultation ſhall be granted. V. Hetley 10, 5 
caſe, and ſaid by Crook and Yelverton, that there are divers precedents, where! * 
a probib tion hath been granted, without alledging a cuſtom. Lit. Rep. 15% 59 


Prohibition. 


1+ 2 Cro 576. upon an iſſue on a cuſtom to be diſcharged from tithes for the agiſi- 
8 wer“ cattle, whereof by law no t tlies are payable, the iſſue being found for the de 
b a conſultation granted. V. Moor 91, 909, 917. 4] Granted _ a ſuit of tithe- 
.it being part of the ſreebold, as lime, chalk, gravel, &c. 2 Keb. 596. Amiers v. 
wers. Cro. Eliz. 609. Auſtin v. Lucas. S. P. 
i Soif a leliee of paſture, rendering rent, be ſued for (*P43 3) 
bes of the rent, and not in kind, a prohibition lies, be- (a) Upon a 


{+ it is contrary * to the (a) common law; for he ought libel for the 


derm een Ellis and Drake antea. _ = 


;granted upon the ſ-ggeſtion of a cuſtom, that the owner of the boat had one moity 
tefih, and te fiſi el en t e other; and t at the owner uſed to pay the tenth of bie 


alen in tie ſea. and when the parſon by ti e cuſtom ougtt to Have the tithes of 
n, be ouglit to take them ms; > the cuſtom. Noy 108. Holland v- Hale. 
1 If 4. gives a legacy to B. and makes C. his executor, 
1 dies, and afterwards C. dies inteſtate, and D. takes out 
wers of adminiſtration of the goods of C. and afterwards B. 
s D. as adminiſtrator of C. for this legacy, ſuppoſing C. 
hen he was executor, to have waſted the goods of A. a pro- ; 
bien lies, (5) becauſe that by the common law it was a per- (9 ; — 
ul tort; for which the adminiſtrator was not to be charg- Pobel 4 
| Pal. 11 Car. B. R. between Amend and Fotherbie, by two Harris, the 
fices againſt one, a 22 granted. ſame point, 
Aral en ere or the endowment of vicarages ought Buzard's 
te expounded by the judges of the common law; and caſe 
erefore, if the Spiritual Court meddle therewith a prohi- 
tion lies; and the judges ſaid, that words in ſuch endow- 
es are always expounded according to their uſe, as decime 
wiarum in B. R. was expounded to extend to hay. Lit. 265. 
5 Car. 2. C. R. 
All cuſtoms againſt common right are triable at common 
s. Hob. 319: 
A man deviſes goods to A. and B. the executor aſſents to 
e legacy, and then A. dies, the executor of A. ſues in the 
lelaſtical Court for the part of 4. For by the eccleſiaſti- 
aw there is no ſurvivor in ſuch caſe. B. ſues a prohibi- 
w and declared, and upon argument on a demurrer, it 
u 2djudg'd, that a prohibition ſhall land ; for by the aſ- 
«of the executor the intereſt is veſted, and becomes a chat- 
+ and governable by the common law. 2 Lev. 209. Buſ- 
er. Stukely, Jones Car. 2. 1 30. the ſame caſe. 
La biſhop, parſon, Ec. cuts trees not for repairs of the 
wr, which is a dilapidation, they may be puniſhed in 
© piritual Court; and yet for ſuch waſtes they may be pu- 
hed by the common law. Godþ. 259. Moor 917. Saccar's 
it 1 Rol. Rep. 86, 167, 325. 2 Bulfl. 279. 3 Bull. 91, 92, 158. 
That a prohibition lies, if the cuſtom alledg'd be againſt 
des of the common law. Moor 916. Reynold's caſe. 
(P) Where 


he ſued for tithes in kind, as it was adjudged, Paſ. 14 tithes of Pil. 


ery in diſcharge of 11; fo: by ti e common law the parſon could not have the tithe of 


" 
— 
— EL. . 
? hs 
„„ \ 


te) And if 


the wiſe ſues 1. IF (c) huſband and wife are divorced by reaſon of adv} 


without the - f the « 
e ging Ty, and afterwards the wife ſues fole without the hu plair 
(where there band for a defamation, altho' the divorce does not difſolye thi uriſ 


ts-nodivorce) marriage; yet becauſe the wife may by the courſe of the d 


e 2 ritual Court ſue ſolely, in ſuch caſe, no prohibition ſhall le 
the. babang altho' it be againſt the uſage of the law. * My Reports, 


releaſether, tam and Motam ad judg d. 
the releaſe is | 
= bar as to the coſts, but not as to the ſuit, gut reformationem morum; ſo that the Spin 
tual Court may proceed to ſentence the de 

which the huſband cannot releaſe. Cro. Car. 222. 1 Rol. Rep. 426. 3 Built. 25 
the ſame caſe. 


(*P4.34) 


Cto. Car. 


vol. 299. 


fo gone, Hill. 11 Ja. B. R. Watſon's caſe reſolved. 


Prohibition. 
(P) Where the Temporal and Spiritual Law di 


Manner of the Suit. 


rin th 


endant to a ſubmiſſion or corporal ſatis{a& 9 


* 2. If a man libels in the Spiritual Court (for ſpeaking cer 
tain words) naming them, or the like in effe®?, altho' ſach 
declaration had not been good at the common law ; yet ſuck 
libel is good by the uſage there, and therefore no prohibit 
ſhall be granted. Hill. 11 Fa. B. R. Palmer's caſe. 

3. If a feme covert be ſued in the Spiritual Court for ſcold 
ing in the church-yard, and be convicted, and coſts are taxed 
the huſband not being a party to it; yet becauſe it is au 
tom (or rather a practice of the Spiritual Court) no prohibi 
tion ſhall be granted. Hill. 14 Ja. B. R. Bennet's cafe, ap 
hibition denied. 

4. If A. be ſued in the high Commiſſion Court, at the! 
Nance of the party for inceſt ; and it appears that there u 
a fact committed, and a report was ſpread. and a witnel 
produced, that the defendant was guilty of it; yet becau 
there were not two witneſſes, he was put to his purgatio 
becauſe there a man cannot be condemn'd by one witneſs an 
he purges himſelf accordingly ; and yet there they give coll 
to the party, who proſecutes according to the ufage, in ſud 
caſes, no prohibition ſhall be granted; for altho' he eſcap 
the cenſure of the court, for the ſtrictneſs of their law, forth 
default of one witneſs ; yet for the prefumprion that hel 
guilty, they may give coſts according to their law. T 
a. B. R. Coortnoll's caſe refolved. | 

5. Upon a ſuit in the Spiritual Court ad Inflantion por! 
if the 8 pleads the King's pardon, and afterward 
coſts are taxed for the plaintiff, becauſe that the pardon 1s 1 
a manner a confeſſion of the fact ; but altho' that be th | 
uſage there, yet a prohibition ſhall be granted. For 1e 
much as the matter and the ſuit is pardon'd, the coſts ar! 


6 


Prohibition. 


fan huſband and wife are ſued in the Spiritual Court 
br polygamy, and it appears that the wife was married be- 
Creto 7. 8. within age of conſent, afterwards ſhe diſagrees 
1 her age of conſent, and marries the defendant, by which 
he courts acquits the defendants ; yet if they tax coſts to the 
plaintiff, no rohibition ſhall be granted, becauſe they have 
"diction of the cauſe, and it is their uſage to tax coſts for 
ke plaintiff, where he had Cauſam litigandi. Mich. 8 Ja. 
J. Blackdon's caſe, and a prohibition denied. 4 

Ka parſon ſues upon the ſtatute of 2 Ed. 6. in the Spi- The fame 
al Court for the double value, for not ſetting out his tithes, fefa — — 
1d the defendant doth ſurmiſe that he did ſer them out, and proof of 4 
would admit there the proof of it by one witnefs ; no vill by one 
nhibition lies, becauſe they have conuſance of that matter. * Pp 
il. g Car. B. R. betv;een Yolle and Sir Edward Povel, per Cu- „. Ons * 
an, a prohibition denied. ide Yew. 


2 Cro. 264, 269, 273. 3 Mod. 284. 1 Show, 158, Comb. 190. 1 Vent. 491. 
$4. 161, Moor 413- Cro. Eliz. 88, 666. 


f If the pariſhioners ſue the church-wardens of the pariſh The like 
make an account in the Eccleſiaſtical Court, and in that ee 

it there are coſts of ſuit taxed for the pariſhioners againſt judg'd where 
te church-wardens, and afterwards the church-wardens pay a man was 
coſts to one of the pariſhioners ; and thereupon he that ſued by 
eres them gives a releaſe to the church-wardens of the = qr 
fs, and this releaſe is afterwards pleaded by the church- pending the 
adens againſt the other “ pariſhioners in the Eccleſiaſtical fai, one af 
urt, and they diſallow it; yet no prohibition ſhall be grant- (*P4 3 8 
betauſe they having conuſance of the original (to wit) of the church- 
colts, they ſhall have conuſance alſo what ſhall be a ſuffi- Wardens Te- 
payment of them. Mich. 15 Car. B. R. between Holmes oye or 


0 l 1 : the deſeud - 

wr) i budwin, per Curiam, a prohibition denied. ants it was 
adju 

(s, a tu tie Spiritual Court have original conuſance of the matter, they ſhall — the 

re 7 | TT it be a good bar, or not, to that ſuit. 2 Brownl. 215. Barton's caſe, 

in fach 1 


A feme covert ſued in the Spiritual Court to be divorced 


forth m her huſband fropter Sevitiam, and ſentence was there 
** en againſt the wife, and the huſband was forced to pay all 
Paſ. 1 dots for the wife, and afterwards ſhe appeals ; and for 


Rt the huſband would not anſwer to the appeal, and pay 
ranſmitting the record, he was excommunicated, and 


„ parti * 

e 12. 25 hard that he ſhould expend money againſt him- 
lon 151 Jet becauſe it was the courſe chere, a prohibition was 
be ch ich. 1 Car. 1. Green's caſe, C. B. Cro. Car. 16. 


or e Where a prohibition was prayed, and denied, upon a 

| zellen, that ſeveral citations had been ſued out without 
Femment or accuſation, and only interrogatories ex- 
ce, and the party diſcharg'd, paying his ſees. 2 Keb. 
. Creſey's caſe. 11. No 


tion, for not receiving the ſacrament, even tho the 8 * 


Prohibition. 


11. No prohibition was held to lie upon an eommün 


Court refuſed his allegation, that he had taken it elſen hen L 
and the reaſon there given was, for that the cauſe was pure 
—_— and they are proper judges of the certificate: 20 1 
if they refuſed the plea, an appeal lies. It wasargued by , 
attorney and ſolicitor general, that no prohibition ought tog N | 
in this caſe, becauſe the matter is 8 ſpiritual, and of e - 
clefiaftical conuſance, and no temporal matter; and if d * 
Spiritual Court does not do juſtice in it, an appeal lies; an * 
they further argued, that if the original matter be of ſpiri th 
al conufance, and ſome incident temporal matter ariſes, a ity 
leafe, or livery of ſeiſin, which in their own nature are wy 
temporal conuſance, and ſuch matter be pleaded there, uM.; i 
refuſed, yet a prohibition ought not to be granted; and ſo... 
that they quoted 12 Co. Robert's caſe ; and that in no di ny 
whatſoever, a prohibition ſhall be granted, for any tem ed | 
matter ariſing in a cauſe before refuſal, where the org 11 f 
cauſe belongs to the juriſdiction, but only in the caſe of q 
Modus ; and that the reaſon of that is, becauſe the Cout e de 
Chriſtian does not allow of any Modus. But Hale, C. J. & * 
nied the ground that they went upon; for ſays he, if the ho 
were fo, then, if a ſuit were well commenced there, t} 7 
temporal courts could not determine any matter ariſing in lit 
which is not true; but for the firſt part of their argument d 10 
prohibition was denied. Hardy. 406. Lyonel Copley's caſe the 
Scaccario, the like point upon a refuſal of a plea, touckis the 
the repairs of a church. 2 Keb. 742. 1 
12. And a prohibition was prayed, on a ſuggeſtion, th 31 
the Spiritual Court refuſed a plea, that the plaintiff had aun 
read the thirty- nine articles, c. but denied ; for this ea pr: 
triable there. But if the court refuſe the plea, the coun « meſ; 
grant a prohibition 2uouſque they accept it. 2 K#. 4 hid 
Clevely v. Adams. Þ ex 
13. And where Pendleton ſued Green in the Spiritual (at gi 
for tithes, who pleaded that P. was not the law ful incumbe Cur; 
but one Taylor, and the Spiritual Court refuſed this ple, . If 
prohibition was granted. 3 Leon. 265. Caſe 355. ( unſt 
228. the ſame cafe. | ſer 1 
-14. Other caſes, where prohibitions have been grante the 
denied, upon refuſal of plea. 1 Keb. 387, 433. Je 1 * 
Williams. 2 Keb. 254. Alliſon v. Reeves. IJ 
15. A prohibition denied, for that the party was ©" nel, 
3 for a contempt in not obeying an ordinance d ay 
church, in refuſing to be veiled at the time of ber air 
churched. Palmer 296. Shipden v. Redman. erm 


(V 


Prohibition. 
„ie Common Law and Ecelgſiaſtical Law differ, „ 
2 4 Proceedings are not according to the 9 (*P4.36) 
Lau, a Prohubition lies. 


p a man ſues for a legacy in the Eccleſiaſtical Court, and 
there ſays, that the legacy was given upon condition 
11: he ſhould not diſturb the execution of the will of the de- 
fr, and alledges, that he diſturbed him, Cc. and the con- 
ion became broken; if they will not there allow ſuch con- 
tion upon a legacy, yet no prohibirion lies, becauſe a legacy 
$agift by the eccleſiaſtical la; for which there is no reme- 
yin our law ; and therefore, inaſmuch as it is due by the 
«efiaftical law only, it may be ordered and allowed of ac- 
ording to the weclefiatical law ; and the executor who is to 
nickarh not any remedy, but in the chancery by way of 
wity. Mich. 15 Ja. C. B. between Wilſon and Wilſon agreed 
the court, and a prohibition was denied. But it 'was de- 
jd partly becauſe it did not appear to the court, whether 
u plea was diſallowed there or not. 
2. So upon a ſuit for a legacy in the Eccleſiaſtical Court, if 
e defendant there pleads, that it was given upon a condition, 
t the plaintiff being his wife, would not marry a man 
mhout ir conſent of the executor, and that ſhe had mar- 
7.8. without the conſent of the executor, and ſo the 
dition was broken; if they diſallow that condition there, 
15 prohibition ſhall be granted, for the reaſon aforeſaid ; 8 
the is put to his remedy in chancery. Mich 15 Ja. C. B. 9 
the above caſe of Wilſon, agreed by Winch and Warbu/ ton, 
inch ſaid he had known it to be fo adjudged. 
Ha man libels in the Spiritual Court for a legacy againſt 
alminiftrator, after a refuſal of the executo ip, and he 
p prove the will by which the legacy was given but by one 
mels; and therefore they will not allow it there, yet no 
hibition lies; for by our law there is no will where there 
Þ executor ; and therefore if they will give him relief, they 
dive it in what manner they pleaſe. Hill. 37 Eliz. B. R. 


lf a man libels in the Spiritual Court for a child's part .. .. 

ul an adminiſtrator, who pleads there that the vlaintiff 8 er 24 
der made a nuncupative will, and thereby deviſed a term ris, the fame 
ae Cefendant, and died without making any executor ; point cited 

upon the defendant took out adminiſtration, and this in the caſe 


i refuſed there, becauſe he cannot prove it but by one and Fricrd, 
1.25 Jet no prohibition ſhall be granted, becauſe that by reported in 


W no will is allow'd of, wherein there are not executors Carthew 
and, altho' the Eccleſiaſtical Court will compel him to 43: 1Show- 


eim the will, if he proves it as their law required. Till. 157. Tol. 
hy 3G 5. If 


Prohibition. 


5. If a man makes his ſon (being an infant) his eigen, 
and during his infancy he appoints two other guardam 
the infant ; and alſo makes by the ſame will two ſuperviſ 
and deviſes ſeveral legacies ot of the profits of certain lan- 
to be paid at certain days, and appoints alfo by the will th; 
the guardians ſhall enter into a bond to the ſuperviſors, 0 f 
the legacies at the days appointed by the will, in a ſuit intt 

(*P4 37) * Eccleſiaſtical Court to compel the guardians to enter in 
the bond as aforeſaid ; if they plead that they cannot ni 
the legacies out of the profits by the days appointed, ax 
this plea is refuſed, a prohibition ſhall be granted. Jin. 
Ja. C. B. between Walkeden, Cc. adjudg'd, and 
prohibition granted. | 

6. If a man makes a will, and thereby gives a legacy to 
S. and afterwards revokes the will, and dies inteſtate; a 

The ſame the ordinary grants adminiſtration to F. D. againſt whom 
ap _ FS. ſues for the legacy in the Eccleſiaſtical Court; and 7.1 
88 ww the there pleads the revocation, and offers to prove it by a 
caſe of Shoe. we? which is refuſed, for this plea is in effect that 
ter and made no will, Trin. 4 Ja. B. R. between Brown and Wm 


Friend. ort, a prohibition granted, after a debate upon a dem 1 
rer to the declaration. | 7 
7. If an executor will prove the will in the Eccleſaiꝗ ene 
Court by one witneſs, and that is diſallowed ; yet no pri 7 
bition ſhall be granted, becauſe they have a juriſdiction =P 
the matter and the proceedings. Trin. 4 Ja. between Mor 
g and Wentworth agreed. Bat 
22 Cro. 8. If a man libels in the Spiritual Court for a (a) penſ 
Colliers? whereas he never demanded it, altho' the ſtatute of 34 * 
caſe. 2 Cro. Which gives a remedy for ſuch penſions, is, where it s * 
666. Gilby fully denied, he ſhall ſue in the Eccleſiaſtical Court; yet heh 
Sy nate prohibition ſhall be granted, becauſe it belongs originally * 
Keb. — the Eccleſiaſtical Court. (3) Hill. 6 Ja. B. R. between! * 
£23, 567, 2 brook and Bridges, per Curiam. on 
Keb. 41. The 
Phillips v. Hinkſen. (5) 2 Cro. 217. the ſame caſe and point. — A prohibition ng be 
ed to Nay a ſuit againſt J. S. leſſee of a rectory, out of which a penſion was deroances | I 
was ſuggeſted that the Lord Byron had three parts in four of this reQory, upon which fem 
penſion was chargeable, and that the ſ.it againſt one alone ought not to be, as in 10 ſs tl 
for a rent-charge, all the tertcnaots are to be nained, and here the panty has an wal the ( 
to ſue a ei. annuity; and if ſo, he muſt have named all that bad been cht ref 
Curia: Tis true, in our law it were a goo plea in abatement, but perhaps their 4 red 
courſe is otherwiſe ; and here they have juriſdiction, and may proceed according b. and 
own rules, or if not, you may have an appeal; whereupon a probibition was ce off 


Vent. 33c. 


(e)Vide Cre. g. Upon a ſuit in the Eccleſiaſtical Court for the % 


dhe ps xr traction of the tithes, if the defendant pleads that he ſet l e ar 


ſubſtraction of tithes, the plaintiff ſuggeſted the plaintiff in the Spiritual — 
lendant) | ad but one witneſs to prove the leaſe of tithes; a conſultat on Wa ] 


Prohibition. 
„ ard they will not allow the proof there by one witneſs, 


ore hibition lies. Mich. 17 Ja. C. B. between Downs 2 
90 F p * "a . 8 point ad- 

4 Devenifh, per Curiam : : judg'd e con- 
upon 2 (uit for tithes, and a plea of having but one witneſs to prove a real contract. 1 
d Rep. 42. Barnwell v. Tracy. Cro. Eliz, 666. the tame point as to payment of 


h If huſband and wife are divorc'd for adultery, a Menſa RA 
Thers if mutua Cohabitatione, and afterwards the wife as a Fol. 301. 
ne ſole ſues an eſtranger for ſlander and defamation, and a. 
nence is there given for her, and the defendant enjoin'd to 4 prohibiti- 
ance, and the cofts of the ſuit is aſſeſſed to the plaintiff ; g vn. Gone 
4 afterwards the huſband releaſes all actions, and this ſuit, ſuit ud 
dall belonging to ir, and the defendant pleads this releaſe wife againſt 
he Eccleſiaſtical Court, which is difallow'd ; yet no pro- the huſband 
tion ſhall be granted; becauſe the divorce does not diſ- 3 * 
I. - . . » PTOp- 
ie the marriage, but "_y continue huſband and wife not- terSzvitiam, 
ibſanding ; yet inaſmuch as by the courſe of the eceleſiaſ- and f r Ali- 
| law ſuch wife may ſue ſolely without her huſband, and mony. zCro. 
s ſuit is but to reſtore her to her credit again, which was 3+ mn 
reach'd by the defendant, and the coſts of ſuit are not for Car. 220. 

5 damages, but merely for the charges of the ſuit, and de- Drake's 

nt upon the ſuit ; therefore neither the ſuit or the coſts caſe, Gedb. 
pending upon it ſhould be releaſed by“ the huſband. (a) arg. Top 


mour's caſe, 


0 14 Ja. C. B. between Motam and Motam adjudg'd. (*P438) 


The ame caſe and point. 1 Rol. 426. and in 3 Bulſt 264. by the name of Motteram 
Mcteram; and it is there mention'd that this caſe differs from the caſe of a legacy; 
bt is to go into the huſband's purſe, and therefore may be à bar; but this is 4 
«a, rong to the Wife, the determination of which belongs to the Spiritual Court. 


50 Bat if ſuch wife after ſuch a divorce ſues in the Eecle- 

i 6 ca! Court for a legacy given to her, and the (6) releaſe (b) Moor 

K+ te huſband is pleaded and diſallowed, a prohibition ſhall $65. Cro. 
mall, Elbe 908. 


ranted ; for here the legacy is originally due to the huſ- 
Land wiſe, and the ſuit there is for a real intereſt; and 426 

ore the releaſe of huſband will diſcharge it. 44 Elis. C Noy as. 
between ® Stephens and Tott adjudg'd. the ſame 


nd 
man : If A. a feme covert ſpeaks ſcandalous words of B. ano- © and 
* eme covert, and afterwards the huſband of B. executes a 
2 i thereof to the huſband of A. and afterwards A. ſues B. 

* the Court Chriſtian for this defamation, to reſtore her to 


credit, and there the releaſe of the huſband of B. is plead- 
and notwithſtanding this a ſentence is there given for A. 
coſts taxed, and t ereupon an appeal ; no prohibition 
Ut9 the matter, becauſe they have a juriſdiction of the 

and alſo of the manner of 

"dition lies as to the coſts, becauſe the cofts are gone by 222. the 


their 14s 
, mt * 
5 0 


the (e) 
e {er 
oon de 
2 


iubbort, per Curam. And a prohibition granted accord- 
3G 2 ingly. 


1 Rol. Rep, 


the proceedings“. But a * Cro. Car. 


ſrleaſe of the huſband. Tyin. ) Car. B. R. between Periy ſame point. 


Prohibition. 


ingly. Trin. 13 Car. between Paynell and Walford, fir G., 
am, where the ſeme ſued in the Court Chriſtian for dean 
tion; and the huſband and the other referrd the man, 
the award of J. S. who made an award, and that was *. 
ed in the Court Chriſtian, and not allowed ; yet a prohibirin 
was denied, becauſe that the ſuit is to reſtore his wife's cred 

to her, which the huſband cannot hinder. 
r3. If a man deviſeth 20ʃ/. to five of his infants, « } 
equally divided between them, and afterwards one of the i 
fants dies, and afterwards the ſurviving infants ſue in dh 
Court Chriſtian for all their 2ol. as they may by the ecdef 
. „ aſtical law ; for by their law they (c) are jointenants, alth 
Baſtard 3” by the common law they are tenants in common; yet « 
St akely. But Prohibition lies, becaufe he hath not any remedy for 00 E 
if the execu- gacy by the commoa law, but only by the eccleſiaſtical law 
e dee to and therefore they have a power to judge that he ſhall ha 
As bg ee it. Mich 5 Car. B. R. between Evans and King reſolved, : 


determinati- a Conſultation granted accordingly. 

on of the | : 

property does not belong to the common law; and if they of the Spiritual Conn; 

ceed in that caſe, ſhall! ti ey be prohibited. This caſe is reported in 2 Lev. 209 

the name of Buſtard v. Stukeley, and there ſaid to be adjudg'd, upou a demuire: ti2t 

prohibition ſhall ſtand, for by the aſſent of the executcr, the intereſt is veſted, and becom 

a chattel, and governable by the common law, Vide 3 Keb. 440, 458, 49 , 613, 6 

686, 755, 828. a ä 
| 14. If there be a ſuit upon a Modus decimandi in the Si 


1 3 Bald. tual Court, and the defendant pleads that the Modus is oth 
141. 1 Rol. Wiſe than the plaintiff alledges ; and they refuſe to acce 
Rep. 419. ſuch proof of this Modus, a prohibition lies. + My Regs 


the fame 14 Fac. Coſlin and Harden, and proves it but by one wiel 


ane wee FR which is not ſufficient by the ſpiritual law, if they refuſe! 


861. ſor this cauſe a prohibition lies. My Reports 14 Jac. 66 
7 3Bulſt 241. and Harden. Fs 
1 Rol. Rep. 15. So if the ſuit be upon a Modus in the Spiritual Cort 


the l: 8 1 
wes genes and the defendant pleads that the Modus is otherwiſe than! 


point. plaintiff hath alledged, and they refuſe to accept his proof 
2 S4lk. 554. that Modus, a prohibition lies. f My Reports 14 Jac. C 
(*P439) v. Harden. | . 
16. If there be a ſuit for a legacy in the Spiritual Ln! 
Fol. 302. and the defendant pleads a releaſe in bar, which is denied 


—— the plaintiff, and the defendant proves it by (a) one We 
(a) The like and they refuſe that proof, there a (5) prohibition lies; 


e 3 ©” cauſe that is good proof by our law. Mich. 15 7a. berwe 


pl-a ied and Percher and Wheble, per Curiam, Hob. Rep. 255. Atom 
refuſed, be- N 9885 Fe: 
cauſe offer'd to be proved by one witneſs. Carth. 142. 1 Vent. 15, * 4 
Show. 158. 2 Cro. 264. Hutton 23. 12 Co. 6. e contra, (6b) Denied ona u o 
gicy, upon a ſutzeeſtion of payment offe d to be proved by one witnels thirty pore 11 
and it was ſaid, that the party might have pleaded the ſtatute of Limitatic2s ; 20. * 
had been refuſed, a prohibit on would hare been granted, 2 Keb. 225. ly 12 


Prohibition. 


« (44, that if the ſuit be in the Fecleſiaſtical Court for a legacy, and the defendant 
4 a releaſc, if in the admitting or reject ing of prooſe conceinng this releaſe, which 
4 matter det-rminable at common law, they uo wrong to the plaintiff or delendant, t ey 
le no remedy but by appeal. But in the caſe of Shotter and Friend, reported, in 3 
val 284 1 Show. 158. Comb. 160. Salice 547. this point ſeems to be fettled, and 
«t4thflancing the above caſe in 12 Co- a caſe in Yelv. 92. and 2 Cro. 264. the court 
wee of opinion, that a probibition ought to be granted, i: hey refuſe the proof of pay- 
nent, the revocation of z will, &c by one witne!s, but tiey may judge of the cr: dibil ty 
if be witneſs; and the caſe of Richardſon an Deſborow was Citcd, by Judge Dolben, as 
x il. 1675. in B. R which caſe is reported in 1 Vert. 291. where there was a ſuit or 
1 \coacy, and the adminiſtrator pleaded, that he had fully adminiitered, and had no aſſets, 
42d u,01 producing but one witacſs to prove it, they gave ſentence againſt him; and 
72900 he appeal'd, and prayed a prohibition, and it was granted; and the caſe of a 
eexcation Of a will was cited by Hale, which, ſays he, is a ſtronger cat, becauſe that 
«exprel/ ot eccleſiaſtical cognizance. But it ſeems prohibitions had been denicd before, 
«her: the Spiritual Court retuſcd the proof of pa ment of a legacy, as may be teen in 
Peep's caſe cited in Noy 12. in the eaſe of Chadron and Harris. 1 Sid 161. V.de Moor 
113 cited to be adjudg d. That a prohib ton lies, upon ſuch ſuggeſl on of the refuſal of 
tie proof of a releaſe by one witneſs, where a ſuit is fir a legacy. Cro-Fliz 88. Bugra'l 
Sole, the ſame point #djudg'd. Vide Cro. Eliz 666, A prohib tin g a-ted upon 
tall of the proof of payment of tithes by one witneſs. 2 Ral. Kep. 43- the ſame point. 
hey v. Marriot. Vde 2 Cro. 269, 270 —But a. ſurmiſe that the paity has but one 
vineh is not ſufficient ; becauſe, if ſuch ſurmiſe ſnould be ſufficient, then all ſuits in the 
lic eſalieal Courts would be taken away. 2 Saik. 547. the ſane pont adjudg'd in 
Le ter and Friend. ; 

17. So when a releaſe is pleaded in bar of a legacy, if they 


will not allow it in the Eceleſiaſtical Court, becauſe the ſub- 


Spi riving witneſſes to the releafe are dead, and refuſe to allo 

oth uy proof thereof by circumftances, as by comparing the wit- 

acce ls hand-writing, Cc. a prohibition ſhall be granted. Hxtton 22. 
gr ch. 16 Ja. C. B. between Watts and his Wife againſt the 3 
itnel mtr of Sir John Coniſby reſolved, and a prohibition grant- e 

uſe Hob. Rep. 312. the ſame caſe, if that be not proved upon 

Gel me prohibition, a conſultation ſhall be granted; and if it be 


ned, the plaiatiff hath no canſe of action. 


Car 13. Upon a ſuit in the Spiritual Court, if the court takes a 
1 vnd from the defendant to perform their ſentence, a prohi- 
00 


n lies; for they have other la:vful means to compel him 
v eriorm it, if they have a juriſdiction. Mich. 12 Ja. B. 
ds caſe, per Curiam. Vide my Reports 14 Ja. 1 Rol Rep, 


Cat 19. If a parſon ſues his pariſhioner for not ſetting ont his 432. 

100 hes according to the ſtatute of 2 Ed. 6. and the deſendant 

lun peads that he ſer out his tithes, and this plea is there reiuſ- 

33 el, becauſe it is not ſufficient to ſet out the tithes, unleſs the 

25 pn he preſent ; yet a prohibition ſhall be granted, begauſe 

9 n ſufficient at (c) common law, tho' the parſon be ablent. (c) Vide 2 
111 Ak.15 Ja. C. B. reſolved, and a prohibition granted. ee, 
ſort en Elie, 205, Bennet v Shortwright, the ſame point adjudg d. If the common law dit- 
* dom tle civil law, touching the legality cr illegality of a thing, if they proceed 4- 
* '* Wng to their law, a prohibition lies. Stile 10. Paſs 23 Ca. Eetſworth v Betfworth. 


20 If a man ſues another in the Spiritual Court for call- 
"nun baſtard, and the defendant there pleads hat he ” as 
| n 


— 


| 
; 
| 


4 
— —2—œä4 
- m Fredo ets 


Prohibition. 


born after a contract between his father and mother, but be. 
(*P440) fore any“ marriage, which plea is there refuſed, for that 
by the eccleſiaſtical law hold ſuch iſſue legitimate, which by 
the common law is a baſtard, a e pe ſhall be grantel 
Hull. 39 Elis. B. R. between Ambler and Medcalſe adjudgęd 
21. If an huſband poſſeſs d of goods in right of his wif deing 
as adminiſtratrix, grants the goods to F. S. and afier the wil 
dies; and after a new adminiſtration is granted to J. D. who 
ſues the grantee of the goods in the Eccleſiaſtical Court for 
waſting thoſe goods, a prohibition lies. Mich. 11 Car. B.R 
between Clarke and Daniel, and ſuch prohibition granted, jr 


Curiam. 

22. If an huſband poſſeſs'd of goods in right of his wiſe, x 

adminiſtratrix, waſtes the goods, and afterwards the wife 

dies; if the huſband be ſued in the Spiritual Court for ſpoil- 

ing, or waſting theſe goods, a prohibition lies. Mel.n 

Car. B. R. in the above caſe of Clarke and Daniel, ſaid by li- 

tice Jones, that it had been ſo reſolved, altho' the Spiriua 

Courts complain'd of it to be very hard. 

3 * 23. It a parſon ſues for tithes againſt a pariſhioner, and 

_ report- there the pariſhioner pleads a leaſe from the parſon to him of 

ed by the his own tithes, by way of diſcharge by deed, and this plea 

name of is refuſed, a prohibition lies. Mich. 15 Ja. B. R. parſot 

_——_— Starcie's caſe adjudg'd, and a prohibition granted. 
Cro. Jac. 269. the ſame point adjudg'd in Robert's cafe. 


3 Rol Rep. 24. If a parſon ſues for tithes, and the defendant plcads a 
3 award in bar; if it be refuſed in the Eccleſiaſtical Cour: 4 


tithes, a Prohibition ſhall be granted. My Reports Paſ. 12 Ja. 


prohibition was granted, where the Spiritual Court refuſed 4 plex, that the parſon wa a 
lawful incumbent, but oae Tayler. 3 Leon. 265, Cro. Eliz. 228. 


But if the 25. If an executor is ſued in the Eccleſiaſtical Court for 
A. legacy, and the executor there pleads, that there is a hond 
a plea, that forfeited, which ought to be firſt ſatisfied, and this plea 8 
by our law , diſallowed there, a prohibition ſhall be granted; for by ths 
is not £000, common la debts ought to be ſatisfied before legacies. Mi 
a conſultati- 11 Ja. = By . . PO 
on ſhail be 
awarded, as a bond not to ſuffer eſcapes, till forfeited. is not to be pleaded to a ſuit {ot 
legacy. Owen 72. Cro. Eiiz. 446. Goldſb. 141. Moor 413. | 
— 26. If an executor be ſued in the Court Chriſtian {vr 
Fol. 303. legacy, and the executor pleads that he hath fully 2dming- 
Fn tered all that he had; but that he had ſome deſperate dev 
Cro. Eli. upon bonds and contracts which he offer d to the pa 
446. Goldſb. there, and to make him a letter of attorney to ſue in the 
14:-. Moor ecutor's name, and the Court Chriſtian will not allow "3 
7 Winch plea; a prohibition ſhall be granted. Mich. 3 Ja. C B.\x 
EO) tween Shepney and Harny. Dubitatur. - wn 


8 


and t 


Prohibition. 


be. 27. If adminiſtration be granted to the next of kin by blood, 
hey ul thereupon there is an appeal ſued to the delegates, and 
by here they purpoſe to revoke the adminiſtration, and to grant 
ted, e another, who is not the next of kin by blood by our law, 


ut by the eccleſiaſtical law; a prohibition lies, becauſe it 

ing ordain'd by ſtatute, it ought to be interpreted according gend. ws. 
your law. Mich. 21 7a. B. R. between Wingate and Finch Noy 24. 
olred, and a prohibitjon granted, becauſe adminiſtration Montague 


for 25 committed to the brother of the half blood; and upon 1 
3 . id. 24. 
. R. n appeal to the delegates they inclined to repeal it, and to Pooh's caſe. 


nt it to the brother of the whole blood, and thereupon a 2 Keb. 163, 
prohibition was granted. 73, 392. 


„ a3 28. If adminiſtration be granted to a couſin of the half (FP441) 
wiſe lod, and thereupon a ſuit is brought by another, who pre- 
oll ends to be pens bs of the whole blood ; whereas his father 


25a baſtard by our law, and an appeal to the audience, 
ad there they intend to (a) repeal to the firſt adminiſtration, 
and to grant 1t to the ſon of the baſtard, according to the ec- 
deſtaſtical law; (5) a prohibition lies, becauſe the ſtatute is (a) Stile 94, 


av be interpreted according to our law. Hill 22 Ja. B. R. a ay, 
m of prohibition granted.  * Gs , 


pint adjudg'd; a prohibition denied to repeal an adminiſtration, becanſe granted to the 
ide!t ſiſter, upon a Suggeſtion that the plaintiff is youngeſt ſiſter, and in equal degree. 
$i, 145. Mich. 24 Car. B. R. Brown v. Poyne. (6) The ordinary is at liberty to 
real an adminiſtration obtain'd by fraud or (ſurpriſe. Trin 9 Geo 2. Hariiſon & Ux'. 
„ Mitche!l. Pitz-G, 303. a prohibition was granted to the Spiritual Court for granting 


wp" 2 to A. where B. was named an executor, but was a Bankrupt. Hill v. Mills. 
umb. 68. 


29. The death of the plaintiff or defendant by the civil law 
1s no abatement of the libel ; and therefore, it they have ju- 
rſdistion of the cauſe, the temporal courts will not prohibit 
nem, if they proceed. Cro. Fa. 483. Biſhop of Carli/e's caſe. 

30. If the guardianſhip of a child be deviſed by a will, and 
there be a ſuit in the Spiritual Court to prove the will, the 
court will grant a „ for it is conuzable at the 


hy common law. 1 Vent. 207, Lady Cheſter's caſe. 
" u. Where prohibitions have been granted, or denied upon 
the ordinary's diſtribution of inteftate's eſtates. 1 Show. 1. 
it for lun v. Brown. 1 Show. 2. Browne v. Shaw. Paſ. 1 W. 
& M. 2 Show. 285. Hill. 33, 34 Car. 2. B. R. Percival v. 
for (riſze. 2 Show. 285. Paſ. 35 Car. 2. Taylor v. Ames 286. 
ping Cal licit v. Smith, Paſ. 35 Car. 2. 2 Show. 407. Mich. 35 


2. Palmer v. Allicock. Mich. 2. Ja. 2. Comb. 14. the 
lame caſe. 1 Vent. 13, 2 Mod. 23. Wilſon v. Drake. 3 Cro. 
5. Fetherby's caſe. Comb. 389. 

32. A Prohibition hath always been granted for denying 
the defendant a copy of the libel, becauſe the party ought to 


whether the matter be within their Juriſdiction, or = 
an 


Prohibition. 


and how he might anfwer thereto. 6 Mod. 87. M. 2 fn, 
Cunmer v. Milton Pariſhes. 2 Salk. 528, 529. the fame dal. 
and there per Holt, Chief Juſtice, tho? it was formerly held, 
all the judges of England, that when there was a proceed; 
ex officio in the Eccleſiaſtical Court, they were not bound t. 
1 Keb. 82. ive the party a copy of the articles. But (ſays he) the lay i; 
ſo adjudg'd. otherwiſ» ; but it ſeems, as by the caſe Paſ.11W.;. þ 
Hale moved for a prohibition to the admiralty, for refuſing a 
cop) of the libel, and it was denied per Holt, C. J. becauſe ny 
— oo the ſtatute 1 Show. 158. the ſame point adjudg d ax; w 
the denial of a copy of the articles. Vide Nelſon's Lutzy, 49 
327. ſo that the reſolution in Moor 756 appears now to be ny 
law. 8 
33. When a prohibition is moved for, upon being denied 
a copy of the libel, ſuch denial muſt be verified by affdart 
1 Vent. 255. Hill. 25, 26 Car. 2. B. R. and per Halt, C.] 
where the matter ſuggeſted for a prohibition appears upon the 
face of the libel, we never inſiſt upon an affidavit, but unleh 
it appears upon the face of the libel, or if you move for 
hibition, as to more than appears upon the face of the libel, 
to be out of their juriſdiction, it muſt be verified by affidayit 
2 Salk, 549. Godfrey v. Lewellin, Trin. 11 V. 3. B. R. 
34. And Note; where a prohibition was granted 9uouſgu 
| they deliver'd a copy of the articles, and the prohibitiou was 
| drawn up abſolutely, the court would not grant a conſultati- 
on, but diſcharged the prohibition by Superſedeas ; and when 
the Spiritual Court proceeded to excommunication, for want 
of anſwering, the court granted a prohibition, with a Mande- 
mus to chlo the party, if it were for not anſwering before 
they give him a copy of the articles. 1 Vent. 5. Hill 20 
21 Car. 2. Anonymus. 5 
(*P442) * 35. The common law and the ſpiritual law differ inthi 
a inſtance, that by the ſpiritual law a man is to anſwer upon 
oath, tho? it be to accuſe himſelſ; but by the common law of 
the land Nemo tenetur ſeipſum accuſare ; but in ſome caſes the 
courts of law will allow the Spiritual Courts to adminiſter au 
oath for the party to diſcover, fc. as in caſes teſtamenar 
and matrimonial. where no diſcredit can be given to the pany 
by his oath ; and for caſes as to this point, wide poſlea Lene 
T. and Cro. Eliz. 201. Moor 906. Cro. Elis. 262. 3 10 
4 In. 333. Hardr. 364, 406. 2 Mod. 118. 1 Vent. 110, 
339. 2 Lev. 247. * | : 
36. A prohibition was denied for not granting a cop) of te 
libel, without an affidavit that they tender d the fees, C. 
Keb. „ e RO N 


| 

| 

| 
| 
| 
| 

l 
| 


Prohibition. 

Ir what Caſe the Spiritual Court ſhall not have Ju- 
Hauction for a Collateral Cauſe, for a proſecution at 
„e Common Law. | 

Vide the Stat. of 1 E. 3. Cap. 11. 

a man be accuſed of being the father of a baſtard be- 


fore juſtices of peace, and the Juſtices in examining the | 
mer ſay, that it is his baſtard ; if they are afterwards ſued ) A pro- 
thoſe words in the Spiritual Court, a (2) prohibition lies, bition to ſtay 


auſetheyareſpoken inthe adminiſtration of their office. Hill. rs wary 


Ja. Cade and Windham. Mich. 1 4 Ja. it was again affirmed. Court at 

ch for defamation, ſaying, that the deſendant had a b:ſtard, and ſhews that the de- 
ul, who ſued in the Spiritual Court, was ſentenced for having a baftard, and b the 
n erde red to keep it; he b ing ſentenced tobe the reputed tather- at the ſeſſione, which 
te authority of the ſtatute law; it cannot now be impeach'd in the Spititual Court. 
þ Jac. 625, Webb e. Cook. 2 Rol. Rep. 82. the ſame caſe; but it is reported there, 


] | {the defendant had not pleaded the conviQtion, but had only juſtified 2nd offer'd © 
2 = they had refuſed his plea, no prohibition would have been granted. 

ek |. But otherwiſe had it been, if the juſtices had ſpoken the 

2 at another time, after the excommunication, as it was 


. Mich. 14 Fac. in the above cafe of Cade and Windham. 
If ſues 3 in the Spiritual Court for ſaying, that he 
d incontinently with C. * ſhall have a prohibition upon a 
zeftion, that he was brought before a juſtice of 0 
e he gave evidence that the ſaid C. had confeſs'd io him, 
4. lived incontinently with her, altho' he does not ſug- 


* that he ſpoke the words; for that is but evidence. Paſ. 

K berween Berrie and Miles adjudg'd, and a pro- 
ton granted. 

ande- fa man ſues in the Spiritual Court for tithes, and re- 


and there coſts of the ſuit are raxed ; and afterwards 
&fendant procures a prohibition, bur after that a conſul- 
ms granted, and the Eccleſiaſtical Court tax new coſts 
apen alt the defendant for the plaintiff's coſts in the Temporal 
ny do obtain a prohibition ; a prohibition ſhall he granted 
ys. [ae taxing thoſe new coſts, becauſe otherwiſe every one 
or as d he deterr d from ſuing for prohibitions; and the plain- 
wi i the prohibition at common law ſhall have no cofts al- 
te recovers there. Mich. 17 Ja. B. R. between (6) Stone- (5) 2 Rol. 

ind Read, per Curiam reſolved, and a prohibition grant- 27. the 
i o can appear. | | lame caſe. 
a man be defamed by a whore for getting a baſtard, /* 
9 5 
y church-wardens — him to —_ — a bond me, F443) 
ihe arge the pariſh according to the ſtatute ; and thereupon 
ve, 1 ; defamed libels againſt the church-wardens in the 
court for this defamation, a prohibition ſhall be 
ich, 10 Ja. B. R. Berrie's caſe, per curiam. 

* be indicted at the leet for keeping a bawdy- 
* ſor that the party libels in the ſpiritual court, a 

"on ſhall be granted. Mich. 10 Ja. B. R. per curiam 


7. 17 


— 4 — von a" 


the ſpiritual court, who gave evidence for defamation ; they ſuall have a.Þrohibition, 


Prohibition. 


7. If a man be [a] indided in the leet upon the flat f 
LI if two Drunkenneſs, and J. S. there gives evidence that he was den 
ren *:ve and thereupon he ſues J. S. in the eccleſiaſtical coun for 
Clenceto ing theſe words, a prohibition ſhall be granted. Mic, ; 
= jury, and B. R. between Anfield and Feverell adjudged. 
they do ſo, for which certain perſons are indicted; if they who are indiQed fue them; 


Nat. Brev. 99. letter CG. 1 Rol. Rep. 61. the lame caſe, and S. P. the like point tie 
cited of one indicted for a ſcold. 2 Bulſt. 269. the ſamecaſe. 

8. If the proſecutors in the caſe of felony are perjured, y 

if they are ſued for it in the ſpiritual court, a prohibin 

[5] Whether lies; for it is [ö] perjury ariſing from'a temporal cauſe. 1 


perjury, or H. 7. Kelw. 39. b. per curiam. 
not, is to be tried at common law. 1 Keb. 522 


9. So if a jury give a falſe verdict between party and ja 
ty, yet if they are ſued for this perjury in the eccleſafi 
court, a prohibition lies. 13 H. 7. Kel. 39. b. per curis 

10. If A. a parſon of a church ſues for tithes in the {p 
tual court againſt B. who obtains a prohibition upon 
Edu. 6. upon a ſurmiſe of barren lands; and thereupon 
iſſue is joined, and a verdict for A. and a conſultation gu 
ed, and afterwards a ſentence is given in the ſpiritual co 
and there coſts are taxed upon a Vil preferred, the pan 
lars whereof amount to above 1ol. and there it is preſen 
alſo to have coſts pro expen/is juris peritorum & ſilicium 
481. and thereupon coſts are aſſeſſed for the whole 45 
this caſe, becauſe A. the plaintiff refuſed to take his ot 


that nothing of the caſts was for any expences at common l a 

altho' it was ſo certified by the chancellor; yet upon this n 

miſe a prohibition lies. Mich. ꝙ Car. B. R. between Flower * 

Vaaber, per curiam. But no prohibition was granted, becaule ws 

the conſent of parties the coſts were mitigated per cirian u * 

11. Upon a libel againſt a woman Cauſa jadlitalimi I 

ritagii, upon a ſuggeſtion that the defendant had bee = 

dicted for marrying her, and had been burnt in the * 

ſo that being tried by a jury, and the marriage found, ap f 

bition was prayed and granted. 3 Mod. 164. Boyle v. By. In 
(*P444) * (S) In what caſes they fall not have juriſdifiion, | : 
collateral cauſe, by reaſon of a pardon. 12 

1. IF 4. ſues B. in the Court Chriſtian for ſaying, 74 1 

N p was a pander, Ic. and after ſentence is gien 2 , N 
S.C.Noy 51. the defendant, and that he ſhall be condemned in C 
Palmer v. Lina 


Warner S. P. 2 Brownl. 28. adjudged e contra in 3 Cro. 9. Dr. Brikerden's as, 
colts bei ag awarded to the party before the pa don, tho' the be taxed afterwark e 
taken away by the pardon, and in the caſe of Baldry and Packard, Trin. 2 Car- Rot 7 
where a ſuit was for deſimation, and ſentence againſt the deſendart, and 61. 4 
colts, and the defendant appealed from the ſentence to the Court of Arches, and 4: 

pending in 1662, and by the general pardon 21 Ja. the offence was pardoned, 1 
pleaded in the Court of Arches, aud notwithſtanding they proceeded ia the 70 
the firſt ſentence was reverſed, and 161 aſſeſſed for coſts to the appellant ; 220 5% 
murrer to tie prohibition it was reſolved, that the pardon went only to be“ 
but not to the cots; and if they be not well aſſeſſed, the Court of Arches mg“ 
cced as to tl e cots, and reverſe the ſentence, ard award coſts to the appe3anh #4" 


> 


Prohibition. 


gut before the coſts are taxed to a certainty, comes b 
general pardon of the 21 Ja. whereby the ſaid offence is aſſeſſed e 
loned, by this pardon the coſts are alſo pardoned ; be- the pardon 
{ although there was an award of coſts, yet till they are yet it was 
e certain the party hath no intereſt in them; and therefore held good, 

3 ke 22 2 tne cauſe of 
ey proceed afterwards for the coſts, a prohibition ſhall be thats aſs 
ved. Mich. 2 Car. between Lewes and Whitley, per curiam. got being 

n by the pardon —Where a prohibition was prayed to the High Commiition 
n for one W. ſued there for incontinency, he having obtained a pardon; it was ad- 
A that the pardon coming before any ſentence the court could not afterwards award 
Cro. Ja. 335. Watt's caſe. 2 Bulſt. 182. Hill. 11 Ja. 1. the ſame caſe. 


. And in this caſe, if before the pardon, and after the 
ence, the defendant appeals, and eferwarks comes the ge- , 
vl zardin, and afterwards the defendant relinquiſhes his ap- &. C. 1 
upon which new cofts are taxed, for thus deſerting the pardon 
al, a nia ay lies, becauſe he hath no way to have a comesbeſore 


rig it of the pardon but this ; for the firſt court ought to have wa Bayer 
e ſpi pd the pardon. Mich. 2 Car. between Lewes and Whitley. the don tal 


on 2 cou tt ſhall not afterward give any coſts. Vide 3 Cro. 68. 
la parſon of a church be convicted of manſlaughter, and 
wards hath his clergy allow'd according to the ſtatute of Pol 305 
Liz. and is diſcharg'd out of priſon ; if he be afterwards —— 
x in the Eccleſiaſtical Court to be deprived of his benefice But 2 rar- 
that offence, a prohibition lies; fc me pages 
,aÞ for by the allowance of guit for fi- 
ergy, by force of the ſtatute he is purged and acquitted mony and 
the felony, and from all penalties and damages incident corruption 
in nature of a pardon, Hob. Reports caſe . 375. between 49th not 
monk and Milliams ad judg'd, and there cited, Mich. 27 Elis. der eee 
thisf 2574 Nichol['s caſe accordingly. tg ere 


b ER na, but onl 
lower - the offence diſpuniſhable ; and therefore the court will not in that caſe grant a ka 
o-auſe I the ſpiritual court refuſe the plea of a pardon. Godb. 202. pl. 288. Dr 

nid $ e. 2 0 


+ The defendant being condemn'd upon a libel in the Spi- ( 
al Court for defamation, and cofts 4 to 18. and br ( P445) 


. pificavit an Excommunicato Capiendo iſſued, and before it 
wy ups came a I ; ruled that this taxation of coſts 
** the plaintiff's benefit, tis not diſcharged by the par- 
* , nor the excommunication dependant thereon. Cro. Jac. 
"I Banning v. Fryer. - 5 
4s a general pardon doth not aid him for the ſtaying a 
2, The "the Court Chriſtian, which is for £9 ad inſiantiam partis ; 
ven af A ſued there ex officio judicis, the general pardon 
in 0 3 5 diſcharge him, but Ganvill held, that for this ſlan- 
* lon lies at the common law; for the begetting of 
b ay "4 's puniſhable by the ſcatute of 18 Eliz. And the ſtatute 
wy om remedy takes away from the Spiritual Court its 
* 0 - the other Juſtices againſt him herein; for where 
and il b. - ) T a puniſhment is given by a ſtatute, that ſhall not 
ors the puniſhment that was before, and queſtionleſs 
*r TE, there 
0 th . 
might 5 


Prohibition. 
there is not any puniſhment by the common law, where 1 


is injuriouſly ſlandered in this caſe ; wherefore a conſultatic - 

was awarded. Cro. Eliz. 684. Norwood's caſe. | 5 

(DV {n what Caſes they ſhall not have a Furiſdiflion for ; the 

| Collateral Cauſe. * 

; V THERE a layman is to forfeit a penalty either by thy "7 

(a) The ſtatute, — otherwiſe, there — (a) . 15 

eee anſwer upon his oath in the Eccleſiaſtical Court, whether hy L 

wer to | hath committed ſuch an offence which cauſes the forfeiture 2 

bind 2 party for otherwiſe he would be (5) bound to diſcover ſufficient mar 1 

to accuſe ter for an informer to inform againſt him upon the ſtatute 

_ agg Mich. 12 Ja. B. N. per Curiam in Brad ſton's caſe, he 

any thing to his prejudice in caſes of defamation, or in any caſe, but in caſes teſtiment mal 

and matrimonial, where no diſcredit can be given to the party by bis oath. Cro, E ſs 

201. Cullier v. Cullier, Moor 906. the ſame caſe. (5) And therefore a man cannot 6 * 

ohliged to anſwer upon his oath concerning incontinency. Cro. Eliz. 262. Dr, Hunt 1 

caſe, 3 Cro. 201. 4 Inſt. 333. * 1 Rol. Rep. 110. the ſame caſe ; the ſame point u 4 

judg'd concerning Dilapidationt, Hob. 84. 4 Inſt. 333. hs 

2. If a man be order'd in the High Commiſſion Court + J 

give alimony to his wife, and is alſo bound in a bond of zoc tha 

6% 1 not. 80 perform it; he is not afterwards bound _ a ſuit the: ul 

Rep. 110. to anſwer whether he hath given alimony to his wife accord = 

the ſame ingly, becauſe he would thereby diſcover the forfeiture of h 15 

caſe. bond. (c) Mich. 12 Ja. B. R. Bradſton's caſe, per Curian inis 

3. A man is not bound to anſwer upon his oath anich bd 

concerning the Common Prayer Book puniſhable by the ftatut g a 

6% Cie, of 1 Elis. becauſe he would then diſcover matter for an inf * 

95 8 Cl mation. (4) Hill, 13 Fa. B. R. Dighton and Holt's caſe a 

Moor 840. the ſame caſe. Hob. 84. the ſame point, Spendlow v. Smith, "a 

4. But a clergyman may be examined upon his oath en 

preaching e; the Common Prayer Book ; for clergymen a ſho: 

not within the ſtatute. Trin. 7 Fa. C. B. parſon Man:fei Mat 

caſe adjudg d, per Curiam. x Pro 

5. A man is not bound to anſwer upon his oath matt e.þ 

concerning his faith; for there is a ſlatute by which he m | 

be puniſhed, if he publiſhes falſe doctrine. Mich. 18 Jac. #1 

({*P446) B. Jener's caſe, per Curiam. 7 

Hatley v. -* 6. If a woman be ſued in the Eccleſiaſtical Court for a © ; 
Cage. 2 tract of marriage, and enters into a (a) bond to the court, U 

ot 14. a condition not to marry, or cohabit in fornication ith a | 
nana : ſo one pendente lite; ſhe ſhall not afterwards be examined de 

where a upon her oath, whether ſhe be a ſingle woman, for that te be t 

man g2vez to a [o] forfeiture of the bond. Hill. 8 Ja. C. B. beret the 

an 0s Clifford and Huntley, per Curiam reſolved. | 4 

he in company with ſuch a woman but at a church, or in open market; if ypon 3 (4 2 


the Spiritual Court they exhibit interrogaries from him to diſcover whether be Re 
which would work a [ö] Forſeiture of the bond, a prohibition will Le. ar 
Gammon's caſe, Paſ 3 Car, 1. 12 


Prohibition. 


„ Upon a prohibition, upon an excommunication, for not 
aſvering upon oath to articles againſt him, and for not tak- 
ns he oath of a church-warden, to preſent upon all the ar- 
les contained in a book thereunto annex'd, amongſt which 
here were ſome that would oblige him to accuſe himſelf, the 
dum held, that church-wardens ought to be ſworn to do 
«hat appertzins to their office, and no more; and if the Ec- 
cefiaftical Court proceed againft them for a matter not with- 
atheir juriſdiction, an action upon the caſe lies. Hardr. 
fy. King v. Sir Edward Lake in Scaccario, 2 Mod. 118. 
Vaerfeld v. the biſhop of Chicheſter, 2 Keb. 771. Hill v. 


Pirfold the ſame point. ; 
$ A prohibition was denied upon a libel, for a tax towards 


make him pay his proportion, to which they required his an- 
ſzer upon oath, whether he had paid it, which he refuſed ; 
by the court ſaid, it was no more than the court of Chancery 
#4 on the like occaſion. 1 Vent. 339. Herne v. Browne, 
Farmer Qui tam, fc. v. Browne. 

g. A prohibition was pray'd to the Spiritual Court, for 
that they had compell'd the defendant there to anſwer upon 
ch in a ſuit for not repairing a church, ſuggeſting that the 
F:clefaftical Courts ought not to require anſwers upon oath, 
Vi tantum in Rebus Teflamentariis & Matrimonialibus ; and 
this caſe being of great conſequence, the plaintiff was ordered 
o declare, that the cauſe might be judicially determined upon 
a demurrer, which was ſo; and the court upon hearing the 
avilians and counſel of both ſides granted a conſultation. 
Ard if the articles comprehend things out of their juriſdicti- 
au, coupled with the excommunication for not taking an oath 
onerning of which they have juriſdiction, the court con- 
ved a prohibition ought to go as to them, but ſaid, he 
ſhould eee below quod non tenetur reſpondere as to thoſe 
matters, and upon their refuſal of ſuch plea have prayed a 
pohivition. Vent. 114. Anonymus. Farmer Qui tam, c. 
* Brown, 2 Lev. 247. 


„LI what Caſes the Spiritual Court ſhall have a Ju- 
11/d:Aion of a Matter ſubſequent after the Suit, having 
Juriſdifion of the Original Suit. 


Ir there be a ſuit in the Spiritual Court for a Modus deci- 

nandi, if the defendant pleads payment of it, that ſhall 
® tried there, and no 1 hall be granted, becauſe 
we orginal ſuit was well commenced there. Mich. 14 Ja. 


Res. caſe 314. 
2. So 


de repairs of a church, where the deſendant inhabited, to 


(*P447) 


1 Rol. Rep. 
419. 3 Bulſt. 


FR between * Goſlin and Hayden agreed, per Curiam, Heb. 241. the 


ſame caſe. 


Prohibition. 


ASA 2. So if (a) payment be pron ina ſuit in the Ercleſct! 

Fel. 306. cal Court, for any thing whereof they have an original cam 

—＋ ſance. My Reports 12 Fa. B. R. | 
But ſuch [a] 
Payment muſt be admitted to be proved by one witneſs, which is as much 2 the com 
law require; for if they refuſe to adm t ſuch proof, a probibition lies, and ir the cab 
payment of a legacy in Carthew; ſo of a leaſe or ſubſtraQion of tithes. | Vert ih 
Comb. 160. 3 Mod. 283. Show. 158. 2 Cro. 264. Hutton 23. Hetl. 86, by. La: rol 
117, 217.—A prohibitlon was prayed to a ſuit for tithes by the parſon, upon à ſugerft 
of a Modus paid to the vicar, and that the vicarage had time out of mind been endowed 
Coleman moved for a conlultation, becauſe the endowment of the vicaridge was not proce 
by two witneſſes within fix months, according to the ſtatute. But it was denied, for f 
ficſt part 0! the ſuggeſtion is not to be proved by witneſſes, but only the ayment of i 
Modus; and it was held, if the ſuggeſtion conſiſted of two parts, it was au 
duce one witneſs to the one, and another to the othen. 1 Vent. 107, Robſon's cafe, 


3. In an action in the Spiritual Court by two church-wy here 
A [5] Re- dens, if the defendant pleads the [s] releaſe of one that ſha 
leaſe of one he tried there. My Reports 14 Ja. Cited, ſo to be ad judg d J. 


church-war- 
gen of coſts taxed agdinſt the defendant for the repair of a church was held no diſchare 
2 Cro. 234. Yelv. 172. Jenk. Cent. caſe 30g. ; 
4. If a man ſaes for tithes againſt J. S. in the FecleGaflic 
Court, and makes title to them by a leaſe made to him by f 
parſon, and F. S. there alſo makes a title to them, by vu 
of a prior leaſe made to him by the ſame parſon ; ſo that th 

aettion there is, which of the leaſes ſhall be preferr, 
prohibition ſhall be granted; for they ought not to try whid 
of the leaſes ſhall be preſerrd, though they have conuſan 
[4} 1 Rot. of the original ſuit, for the leaſes are temporal. [c] J 
Rep. 61. 12 7a. B. R. between Worts and Clifton per Curiam, and ap! 


Cro. Ja. 361. ir-! 
the me hibition granted. 


caſe, and it there appeat'd that the prohibition was prayed, and granted to ſtuj the pl 
tiff's own ſuit. | 
5. If a man having a patronage impropriate, makes a left 
for years of parcel of the tithes by a deed, and the deed is 0 
nied in the Eceleſiaſtical Court, and iſſue is taken upon i, 
prohibition ſhall be granted. Paſ. 8 Ja. C. B. per Curian 
[4] No pro- 6. If a parſon [ad] compounds with a pariſhioner for his tit 
hibition will and grants them to him by a deed for a certain ſum by tit 
acer run year, according to the agreement, and afterwards he ſues tt 
har a us for pariſhioners in the Eccleſiaſtical Court for the tithes in kind 
life or years no prohibition ſhall be granted upon that diſcharge by del 
for any for they may well try it, having conuſance of the prin] 
tithes, but E. 4. | 
the proper | f | 
remedy is by appeal to the Arches. Bradſhaw v. Swanton, Carthew 70. Ve!r. $4 
Cro. 137. Cro. Eliz. 188, 249, F. N. B. 43, 44. Lit. Rep. 155+ Hob. 176. + 
668. Reg. 38, 39- 


. 'red 

P*448) * 7. Paſ. 16 Fa. B. R. between Griffin and Bulſuf reſts 
(P*440) and a prohibition denied, altho' once before it was rel 
otherwiſe for the church of Wakerly. T 


Prohibition. 
la parſon leaſeth all his tithes of his benefice to a pa- 


boner, and alter ſues him for his own tithes, no prohibi- 


on ſhall be granted; for this leaſe is a good diſcharge there. 
7 4. 14. Per Choke. | 


a pariſhioner grants lands to a parſon for his own 
. So parſon ſues him for the tithes, a 
-hibirion ſhall not be granted; for this matter will be a 
od diſcharge there. 8 E. 4. 14. fer Choke. 
10. If a parſon [a] grants to a pariſhioner the tithe of his [a] Palmer 
vn lands r a certain rent by the year, upon a condition for 36. Aldreth 
a- payment, and afterwards ſues the pariſhioner for his — Ray the 
hes in kind, no prohibition ſhall be granted, tho' the parſon Aude d. 
poſes that the condition is broken; for they may try it and a con- 
ber having conuſan e of the [b] principal; and if they ſultation 
de otherwiſe than the common law allows of, then a pro- EF Vide Pat 
7 rar be granted. Paſ. 16 Ja. between Griffin and ©. — 
1% t 10 held. 
1 1 a parſon ſues for tithes in the Eceleſiaſtical Court, and Rol. 1a füme 
te defendant there pleads an award in bar, they ſhall try it caſe. 
re, and no prohibition ſhall be granted thereon, till the 22 
| diſallow the plea ; for by intendment it is a good dif. — - 
barge there. My Reports Paſ. 12 Ja. per Curiam, a prohibiti- — 2 ſo 
n denied; Trin. 12 Ja. B. R. between Reynolls and Hays ad- geſtion, tat 


dd, and a conſultation granted. - _— out 
whic 

vere demanded lay out of the pariſh, and that the bounds of pariſhes are triable at 

men hu, becauſe it did not appear that a plea thereof had been offer'd to the Spi- 

ul Court, and was refuſed. 1 Vent. 335. 


12. [f a parſon ſues for tithes in the Eccleſiaſtical court, 

xd the defendant there pleads a leaſe of them by deed by 

e parſon, to him rendering rent, to which the plaintiff re- 

ies, that the rent was reſerved upon a condition of non pay- 

tent to be void, and the other pleads [4] payment at the [4] 2 Rol. 

ky, that ſhall be tried there, and no prohibition ſhall be Rep. 42. 

med. Trin. 16 Ja. B. R. between Griffin and Bulſuſt re- Barnewell v. 

ed by the court, and a prohibition denied. 2 _ 
11)udg'd, but if they will not allow of one witneſs, a prohibition ſhall be — 

13. If a parſon leaſeth by, deed the tithes of his pariſh, RANA 

C after ſnes for the tithes in the Spiritual Court, and there Fol. 307- 

s leaſe is pleaded, where the queſtion between them is, 

'*ther the tithes of all the — or only of ſome parti- Le] Where a 

ar things are to be had, yet no prohibition lies; 5 for dag triable 


. have conuſance of the original, and they ought to take 9 wa. IJ 
reo them who are ſkilful at — — to direct (5440) 
mY om, at the judges of the common law do of them. But if the com. 
find J judge contrary to the common law, a prohibition lies plaint in the 
0 r ſentence, Mich. 13 Car. B. R. between Dr. Pocklinton and libel, and of 


. 7ohn, a prohibition denied. 14. If — Kr 


Prohibition. 


Spiritual Court have the original juriſdiction, they ſhall not be prohibited; ar when 
Þbel is for the tithes of ſuch a cloſe, here they have an original juriſdiction TY: 
tithes; then when the defendant pleads that it is not his loſe, by the cloſe of 5 
tho? this be triable at law, yet being collateral to the original cauſe, it ſhall Wes. 
the Spiritual Court 1 Sid. 89. But tho” the St iritual Court may judge matter Y 
at law, which happen caſually ard incidentally in the cauſe, yet they muſt — 
ſuch incident matter of a temporal nature be determined before them in the ſame 0 i 
in that court, as it would ha ve been tried at common law; otherwiſe a Prohibition as 
granted; but if the matter incident be of a Spiritual nature, they are to try it ke, 
to their law; for inſtance, if they require two witneſſes to the proof of legacy _ 
vocation of a will, a prohibition will not lie, becauſe ſuch proof is required 9 
but if they require two wit eſſes to prove the payment of a legacy, or a releaſe 151 
bition will be granted, 1 Rol. 12. Moor 413. 2 Lev. 64. Show. 188, 11. 3 
288. 1 Vent. 281. Comb. 60. 3 Mod. 283. 2 Cro 264. Hutton 23, Rede)! 
But it is not a ſufficient foundation for a prohibition to ſugteſt that the plaintiff had « 
witneſs to prove the ſact, unleſs he doth likewiſe ſhew that he offer'd ſuch proof, 10d fh 
it was refuſed for inſufficiency. Carthew 144. Shotter v. Friend. Salk $4). the f 
caſe. Cro. Eliz 88. Bagnall v. Stokes the ſame point adjudg'd. Trin. 2, 3 Ceo Fi 
G 82, The ſurmiſe of the refuſal of a plea in the ſuggeſtion is not traverſuble, v 
Modus decimandi comes in queſtion, becauſe in the cafe of a Modus, ſatis confu tt 
court, that the Spiritual Court would not refuſe the plea. 2 Co. 44 b do bete ft 
is brought by a parſon in the Court Chriſtian, and the defendant for  prohibiticn f 

ed that the parſon aſſaulted the plaintiff 's ſervant ; whereupon the plaintiff in aid of the 
vant laid his hands peaceably upon the defendant, who then aſſaulted the plants, » 
defended hiniſelf, Et fi quod dampnum, &c. it was of the defendant's own aſlaut; 1 
Curiam, the ſurmiſe is not traverſable; for here the part“ had good cauſe to beat they 
fan, and therefore is out of the ſtatutes, Articuli Cleri and of circumſpecle igun C 


Eliz, 655. Kelly v. Walker. 
14. If a man ſues for a legacy in the Spiritual Cour, a 
the defendant pleads a releaſe in bar, and the plaintiff dent 
it, it ſhall be tried there, and no prohibition ſhall be gran 
becauſe it is a matter ariſing from an original cauſe, of «hi 
they had a juriſdiction. Mzch. 15 Fa. C. R. betveen Pact ul 
v. Webble, per Curiam, and a prohibition denied. Heb. N 
255 Anonymus. : 
15. If an adminiſtrator ſues for a legacy due to the tel 
tor in the Spiritual Court, and the defendant pleads a real 
of the teſtator in bar, and the plaintiff to avoid it ſays, t 
I- Inob 188. his teſtator was an ideot, this 3 ſhall be tried [a] then 
and no prohibition ſhall be granted, becauſe they bad: 
riſdiction on the original matter. Mich. 15 Fac. berate 
Percher and Webble, a prohibition denied, but again ü 
opinion of Marburton. | 
16. If a parſon ſues in the Spiritual Court, and the df 
[3]JCto-Eliz; ant there pleads, that the plaintiff was preſented upon 2 (91 
E42.theſame moniacal contract againſt the ſtatute of 31 Eli. it ſhallde" 
point ad- ed there in as much as they had a juriſdiction ol the og 
judg'd.Jenk. matter. Mich. 8 Fac. C. B. Penn's caſe. 


Cent. caſes | 
305. e contra; but if they refuſe the plea, a prohibition lies, Hob. 168. 


17. If a parſon of a church be outlawed, and the bereft 


the — is granted over to J. S. who receives the 13 
1 


ven 
of the pariſhioners, and afterwards the parſon * 
ſl + 4 


Prohibition. 

yer (as J ſappoſe, and not the farmer) for the tithes, 

ho pleads the outlawry againſt him, and the grant over to 

5 the farmer, a prohibition. lies in this caſe, , becauſe it is 

\ matter of record, which they cannot try. h. 9 Car. (e] So it 

R between Birley v. Wright per Curiam, and a prohtbition 1 inthe 
med accordingly to the court of York. Webb and 
a, non 2 ſuit for calling the plaintiff father of a baſtard in the Spiritual Court, and 


tefendant pleaded a conviction at the ſeſſions, the prohibition was granted, becauſe the 
int'#'s juſtification is by a matter of record. 2 Rol. Rep. 82. 


18. If the parſon of B. in London libels in the Spiritual 

urt upon a cuſtom, Hat MA a pariſhioner of B. dies at B. and 

arried and buried in another pariſh in London, and there is 

ben h le parſon a gown, a pulpit-cloth, and a pair of gloves, 

at the ſame things ought to be given to him, a prohibition lies 

ry this cuſtom [A], if it be denied; for a cuftom may be [#] 5 Co. 73. 
ade for a ſhorter time than at common law. Trin. 15 Car. B. — * 
herween Cooker parſon of St. Thomas Apoſtles and Goale, a 9 
hibition granted. N A cuſtom 

may be tried by conſent in the Spiritual Court, Latch 48. & non alter, 

iq If the parſon libels in the Ecclefiaftical Court for a Mo- (FP4g0) 
„ (viz.) for the tithes of fiſh carried from an iſland, if the 

ſendant ſuggeſts, that the parſon hath miſtaken the Modus, 
yd ſhews [a] another Modus, he ſhall have a prohibition, be- elle Dod- 
oſs the Eccleſiaſtical Court ſhall not try a Modus, whereby 1 Za pi 
einheritance ſhall be bound, and a uſage for ten years is a Bulſt. 41. 
d cuſtom by the eccleſiaftical law; and if that ſhould be and, per 
rd, they would defeat the Temporal Courts of their ju- Holt, it 


liction. My Reports 14 Ja. B. R. between [b] Gehn and i ing _ 
wen adjud gd. | 


prohib tion 
(20. 2 Salk. 561. pl. 13. and if a Modus be confeſs'd as to part, and another mat- 
de wn to ouſt the Spiritual Court of another part, the prohibition ſhall go to that part 
„ 4 Mod. 45+ 1 Show. 28t. [e Bulſt. 241. 1 Rol. Rep. 419. the lame caſe. 
20. Sa if a ſuit be in the Eceleſiaſtical Court upon the man- 
of tithing (viz.) upon a cuſtom, for the owner to have 
Hur, and the parſon five—for tithes. If the cuſtom be Hob. 3d. 
nied, a prohibition lies; for they ſhall not try the Modus, Edit. 247- 
ding a charge of inheritance. Hob. Rep. caſe 314. between . 38 
and Mall, a prohibition granted. X 
zi. If the church-wardens of the pariſh of Steevenage libel 
the Eccleſiaſtical Court againſt F. 9. a Farmer of a Farm pol. zo8. 
d D. for contribution to the repairs of a church, and all. 
ges, that part of the farm lies in Steevenage, and a part in 
alterne another pariſh, and alledges a cuſtom, for that the 
mers of that farm, have uſed time out of mind to contri- 
e io the repairs of the church of Steevenage for all the ſaid 
mM. If the deſendant pleads, that part of the lands lies in 


pariſh of Walkerne, and that he, &c. had uſed time out 


mind to contribute for that to the church of V. and not to 
4 


. denies the ſaid preſcription, that ſhall not be tried in 


or, II 3 H the 


—ͤ— — —E0— — — . — . 7§«Ü;c _——_— - —— 
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Prohibition. 


the Spiritual court, but by the common law, and there 

_ prohibition lies; for they ſhall not try the cuſtom in te 
eleſiaſtical Court, becauſe the inheritance is to be perpety 
charg'd, (yet note, that this is in effect but a denial of the þ 
ſcription. Trin. 16. Fa. B. R. between the cure faba, 
Steevenage and Green reſolved, and a prohibition prantes 
cardingly. 

22. If there be a ſuit in the Spiritual Court for tithes 
kind of calves, a prohibition lies upon the general caſt 
pay a farthing for every calf under ſeven, and a calf if ** 

and that the parſom ſhall pay a farthing for every one a 
ſeven, with an averment that the parſon cannot drive 9, 
the next year (wv g.) not to relinquifh his tithes, till the 
riſhioner hath ten calves, as he may by the canon law. 
11. Car. B R. Lang ford's caſe, à prohibition granted; for 
the canon law it is at his ele*ion.. 

23. It A. the parſon of D. ſues B. for tithes in the dit 

Court, who pleads a leaſe for years made to him by the 


fon, to which A. the parſon replies, that he was not refd : 
and abſent for eighty days and more in ſuch a year, * 
from his benefice, by which the leaſe became void; nj 2 
hibition lies upon this plea, altho' it is grounded upon * 
Le] Where a ſtatute of 13 Elis. and altho' it was objected that the jy : 
r 2006 4 of the ſc) Spiritual Court have not the expoſition of the 4 
(*P451 atutes : For inaſmuch as they“ have a juriſdicionsf 7 
dert Hisinet cauſe, they have a power to try that which incid 5 
Court, and ly ariſes thereupon. Hill. 14 Car. B. R. between dir T * 
there is alſo Lacy and Dr. Lacy per Curiam, and a prohibition denied * 

a matter incident” triable at common law, there a prohibit on ſhall rot be granted. a 
10. Retteſworth v. Betteſworth, Paſ. 23 Car. [4] The Spiritual Court may pt { 
__up»a the conſtruction of Acts of Parliament, or temporal matter, which comes beſur! dpi 
incidentaliy, if they proceed upon ſuch incident tem ori matter according to the «0%? ” 
on of our law. 2 Lev. 69. Sir William Juxon v. Byyon, g . 
24. The Eccleliaftical Court may hold plea of a thing - 

hibiced by the llatute, upon a penalty, ſo as they Co n ic 

cced for the penalty, 5. e. where they have original jurik 3 

on of the matter. Cory v. Pepper. 2 Lev. 222. A 

25. 1 R. 3, 4. Per Huſſey, when the original ſait 0192 " 

begin in the Spiritual Court, and afterwards a thing cond : 

illue, which is triable in our law, yet it ſhall be tried t A 

law; as if one ſues ſor a horſe deviſed to him, and tt 1 

ſendlant ſays, that the deviſor gave him the ſaid horſe, 15 

ſhall be tried there. | 8 

26. A pariſhioner ſevers the nine parts ſrom the c. 0 

being in a cloſe where the gate was lock d, the parſoa I 

not come at them ; for which the parſon ſued in the Sp 0 

Court, altho' che tiches be ſevered, and were ſad in 1 


!( 


' chattels ; and the queſtion being whether the gate ® 


or no, was a temporal matter; yet by the ſtatute her 


Prohibition. 


dain {cable for in the Spiritual Court, and the other is but 
\ conſequent thereof; and therefore it is there triable ; and if 
ger retuſe to allow his proofs, as was ſuggeſted; (it was 
{4 that he ought to appeal. Cro. Eliz. 843. Blackwell's 
ale, the fame point in Cro. Elzz. 607. Leigh v. Wood, Fenner 
ind Clinch, that by ſetting out the tithes they are become lay 
here's, for which he might have a remedy at common law 
» an action of treſpaſs. Cab and Popham e contra. For 
nzinft the party himſelf, who ſer our his tithes, a ſuit is well 
minainable in the Spiritual Court, if he detains them, tho” 
he parſon, if he would, might have his remedy at common 
ur; but if a ſtranger takes them after they are ſet out, the 
rarſon's remedy is only at common law. | 

:7. Where the Spiritual Court required two witneſſes to 
pre a preſentment for adultery ; and therefore ſentenced 
aink the plaintiff, who libelled for that defamation, a pro- 
bbition was denied, becauſe they originally had conuzance 
of it. Hetley, caſe 11. Eaton v. Morris. Paſ. 3 Car. 1. C. B. 
25. Upon a libel againſt a married man for adultery, and 
gening a baſtard child, it was granted as to compelling him 
to anſwer upon oath ; but the Court Chriſtian may proceed 
for incominency, tho' not for the baſtard child. Comb. 204. 
29. A conſultation ſaid to be granted upon a ſuit in the 
Spiricual Court to diſſolve a marriage, where a man had mar- 
ned the daughter of his firſt wife. 2 Lev. 254. Worthy v. 
Wathinſon. Vide 3 Lev. 364. Honour v. Brad/haw. 3 Keb. 
blo. 2 Jones 118, Vaughan 206 to 250. and 302 to 329. 
ent. 9. 4 Leon. 16. Nelſon's Lutzo. 341. 2 Show. 70. V. 
Med. 168. Haines v. Feſcot. 5 
30. A prohibition was denied to ſtay proceedings in the 
pritual Court againſt a man for marrying his ſiſter's baſtard 
; rz ſo for marrying his wife's ſiſter. Haines v. Scot, 
md. 356. 


31. Upon a ſuit in the Ecclefiaſtical Court againſt the plain- 
itfor inceſt, in marrying his wife's ſiſter, ſuggeſting that the 
(ond wife was dead, and that he had a ſon by her; to whom 
in eſtate was deſcended, as heir to his mother; and that tho 
be had pleaded this matter, they went on to annul the mar- 
aze, and baſtardize the iſſue; a prohibition was granted as 
'0 that, but they may go on to puniſh the inceſt, 2 Salk. 548. 
Harris v. Hicks, Jill. 4, 5 V. C M. B. R. Comb. 200. the 
ſame caſe. At 

32. If a parſon libels for tithes, and only ſets forth thar he is 
-ratus Ecclefiz, tho' Curatus of itſelf does not imply that he 
A into the church; yet if the party ſued will deny 
that he is ſuch a parſon as is intitled to tithes, for that he is a 
a" ſtipendiary parſon, he ought to“ plead that matter in (*P4 52) 
Spiritual Court, and then upon the refuſal of the plea a 

3H2 | pro- 
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tual Court for tithes, as Curatus Eccliſiæ rite d legitine « 


I 


no more than when they libel for laying violent hands upe 


a ſuir in the Spiritual Court for the irreverence to his cha 


NSN 


Fol. 308. 


Godd. 45. 
Pl. 55. 


Cro, Eliz. 


251. Uul-jf the defendant claims it as tithes 


lingham v. 
Kyfeley. 


V.Godb. 4c. diſpute being between two parſons, it ſhall be intended u 


pl. 56 20 H. for the right of tithes, 38 F. 3. 5. 6. 
6. 17. Brooke juriſdict ion 80. 11 H. 4. 35 H. 6. 39. Brook's Juriſciaion 3- 


Pro er plaintiff. 38 E. 3. 8. b. adjudg'd. 


Fol. 30g. 


— : 


Prohibition. 


prohibition lies, otherwiſe not; bat if he libel; in the pj 


ſus, & legitime Inveſtitus, the laſt word Inveſtitus in the cy 
mon law ſignifies the fame induction, and it is good. x 
310. Writhmeal v. Gill. Mich. 1 Car. B. R. 4 
33. Upon a motion for a prohibition to the Spiritual Cy 
for libelliag there to diſſolve a marriage Cauſa pre conras 
but it did not appear whether per Verba in preſenti, or 4 
turo, yet a prohibition denied, and my Lord C. J. Hh int 
report of this ſaid, that it was firſt reſolved in the le 
Vaughan's time, that an action would lie at common lau 

a breach of an executory contract of marriage per Verba i 
turo; which reſolution Vaughan it ſeems tis Viribus oppo 
becauſe the party had his remedy in the Spiritual Cu 
which was agreed by all; but by bringing an actionat k 
the remedy in the Spiritual Court is actually releaſed, bea 
in lieu of a performance of the contract the party is to re 

damages. And per Curiam, the Spiritual Court havea jy 
diction of all matrimonial cauſes whatſoever, and when 
appears that the cauſe is e of which by conſequ 
they have conuſance, unleſs it be by reaſon of ſome collae 
temporal matter, we ought not to prohibit them; and th 
is no reaſon to prohibit them, becauſe this may be a fu 
contract; for the breach of which, an act ion at law wil 


parſon; for which an action at law lies for the batery, 


ter. 6 Mod. 155. 2 Salk. 437, 438, 553. S. C. 
Juriſdiction Spiritual 
(X) Where the right of Titles comes in Queſtion, 


1. VIY HERE the right of tithes comes in queſtion in 

5 Temporal Court, the Temporal Court ſhall bec 
ed of their juriſdiction. 2 E. 4. 15. | 

2. In an action of treſpaſs by one parſon againſt ano 

ee to his pat 

nage, the court will be ouſted, of their juriſdidion; fo 


3. Ia man who is not a parſon brings treſpaſs for ta 
his corn againſt another, who claims it as tithes, he bei 
parſon the court ſhall not be ouſted of their juriſdiction, 
cauſe it is not between two parſons ; and thereforethe p 
but a traverſe of the writ, viz. that it is not the com 

4. If a parſon brings an action of rreſpaſs againſt ans 
for carrying away his corn ; if the defendant ſays 5 


Prohibition. 
kintiff is a parſen, and that the defendant's lands ought to 


ee from tithes by a compoſition, and that the action is 
chr for tithes, there, the court ſhall not be ouſted of their 
diction, becauſe that the plaintiff hath not ſuppoſed him- 
la parſon, nor that the action is brought for tithes. 38 


In treſpaſs againſt a prior for taking his corn, the de- 
* ages, is bei Sc. and the corn was ſever- EE 453) 
for ihes from the nine parts, and fo he took them ; if the 
until pleads an antient privilege to be quit of tithes, and a 
pmpoſition made between the plaintiff and defendant, ren- 
ing a certain ſum to the deſendant by the year; yer the 
n thall be ouſted of their juriſdiction, becauſe the right of 
hes comes in queſtion. 38 E. 3. 6. 5. adjudg ec. 
6. But in treſpaſs againſt a parſon, if the defendant juſti- 
as for tithes fererd from the nine parts, and the plaintiff 
eads the grant of the defendant of the tithes of the land for a 
ar, or two years; the court ſhall not be ouſted of a juriſ- 
lion. 38 E. 3. 6. 5. | 
7. In a writ of covenant by the parſon againſt another, the 
Jiniff counts that they covenanted by a compoſition to tithe 
| his own lands, which he had not done; the court ſhall 
tbe ouſted of a juriſdiction, becauſe that the action is 
vanded upon the deed, which cannot otherwife be pleaded, 
id the plaintiff is not to recover in this action the tithes, but 
u damages. 38 E. 3. 8. adjudg'd. | 
„ Intreſpaſs for taking his corn, if the defendant pleads 
he is parſon of E. and by compoſition between his prede- 
for and the plainriff, who is an abbot, (it fees it is to be 
pended that he was parſon of the pariſh u here the corn was 
len that the demeſne lands of every of them ſhould be free, 
{that the place where the corn grew was his glebe, the 
it ſhall be ouſted of a juriſdiction, becauſe the right of 
hes comes in queſtion. 38 E. 3. 19. b. 
(Y) Right of Tithes. 
R Facie in an action between a ſpiritual man and a 3 - — 
layman, the Temporal Court ſhall nor be oufted of their =o the: 
nſdidiion, till the right of tithes comes in queſtion. 2 E. 4. 15. vicar of 
; Pancras's c:ſe. Godb. 50. pl. 63. fol. 63. pl. 76. Cro Eliz. 136, 
As in treſpaſs for taking corn, the detendant pleads that 3 .cn. 203, 
* the parſon of D. and that the corn growing in certain 88 
Within his pariſh, was ſever'd from the nine parts, and ö 
tabbor of Ve claiming the ſaid cora as a portion, command 
e plaintiff to take them, whereby he rook them; and 
* endant retook them, and demen 's j dgment, if the 
w wil take cognizance, c. Theo rt ſhall nor be out- 
c 4 Juriſdiction by this plea, becauſe the plaintiff is a lay- 
aud cannot hade an action in the Eccleſiaſtical n. 
an 


Prohibition. 


and the title made to the abbot is given but by way of cao n 
which perhaps is not true. But that the plaintiff will nal. 
another title; and therefore, for aught appears, the cout 
ſhall not be ouſted of a juriſdiction, inaſmuch as yet the . 
of tithes comes not in queſtion. 2 Ed. 4. 15. adjudy'd. ' 
3. So if a leſſee of a parſonage brings an aGion of reſpaſ 
for tithes ſever'd from the nine parts, the court ſhall wy 
ouſted of a juriſdiction, till the right of tithes comes in que 
tion by ſome plea pleaded. 2 E. 4. 15. 6b. 
* 4. So if a parlon leaſes his parſonage rendering reat, an 
brings an action here for the rent, this court ſhall not be cuf 
(*P 454) ed of a juriſdiction without a plea pleaded of the right 
"HED tithes. 2 E. 4. 15. b. | 
3 by Gol. 5- If the right of tithes comes in queſtion between a ly 
frey in the man and a ſpiritual man, the Temporal Court ſhall be ufs 
cale of the of a juriſdiciion. 2 E. 4. 15. 6. 5 
vicar of Pancras. Godb. go. pl. 63. f 63. pl. 76. 
6. In treſpaſs by a parſon againſt J. S. for taking com, i bi 
the defendant juſtifies as ſervant to another parſon, a fl 
tithes ſever'd from the nine parts within his pariſh, to whil 
the plaintiff replies that he is a parſen of a pariſh adjoining 
and that he hath a portion within the other pariſh, for hi 
he took the tithes, c. the court ſhall be ouſted of a h 
diction, becauſe that the right ot tithes come in queſis 
31 H. 6. 11. adjudg'd. * n 
2 Keb. 846. 7. Altho' both parties are laymen in an addion, yet if it a 
Cl d pears of the parties own ſhe wing, that the iſſue vill t 
Duday. the right of tithes, the Temporal Court ſhall be cus 
their juriſdiction. 2 E. 4. 15. b. By all the ſerjeants 


— ig i: 3 "Ne 
Fol. 310, (Z) l lat Perſons ſhail have a Prohibition. Pre 
ET: | © Right of Tithes, | _ 


Spiritual Perſons: 

1. IF the queſiion be in the Court Chriftian, whether 

tithes belong to the parſon or the vicar, no prohi9 

# 3; H. 6. ſhall be granted, * becaute it is between ſpiritual pe 
39- 2 Bulſt. Mich. 5 Ja. C. B. between Rolles and Hollynian reſolved, and 
gh 5 conſultation granted accordingly. : Paf. 10 Fa. C H. wet 
il - poet Mumparſons and Mern, per Curiank it being between 2 par 
128. cae and chaunterer. eff | 
174. Mich. 11. Ja. the fame point. See the caſe in Godb. 48. pl. 85 where = pe 
were of two leveral pariſhes, ard the one claimed tithes within the pariſh of 3 ” 
and ſaid, that he ard all his predecetlors, parſons of ſuch à church of I). 3 
have the tithes of ſuch lands within the pa ritt of S. and that was pleaded in ee 
Court; and the Chief Juſtice held, that he thal have a provibition j for le _w_ 1 
portion of tithes, and thai by preſcription, and not mere 7 25 bal on, of 0: "= 
the parſonage, but by a collateral cauſe, viz. by preſcription, which is 4 mores 
and tis not material whether it be betwixt, two parions. But if a parfon be . 
and the defendant pleads à Modus declrandi to the vicar, no prohibition ſhall be! ; 


Prohibition. 
the Cilpate is between ſp; ritual perſons, and cited to be adjudg'd fo in Buſke's cafe. 
2! Rep. 126, 2 Bullt. Mich. 11 Ja. Draiton v Cotrerill, the ame point adjudg'd. 
/ 147. a6jadg d. 
la man ve ſued in the Eccleſiaſtical Court by the parſon g Leon. 203. 
- tithes, and the detendant pleads: that the vicar had uſed _ ate 
ne ont of mind ro have the tithes, and is endow'd of them. wer 5 et 
. * . . | U 
4 that the vicar hath leaſed then to him, and this plea is where in 
fiſed in the Ecclefiaitical Court; yet no prohibition {hall be treſpaſs. for 
granted. becauſe it is between eceleſiaſtical perſons. Triz.(XP455) 
| 7a. B. R. per Curium. taking of tithes, the deſendant 
ind them as parfor, and within his pariſh, and the plaintift pre'cribed chat he and his 
lcefors, vica's there, had tie tithes of that yhce time out of miad, tae Opinion of the 
tas t at the right of tithes came in que ion betwirt the v Car and the:-pariua who 
re ſpiritual perſons, and might try the right of tithes. Godb 45. pl. 55. 20H. 6 17. 
ok's [uriſd;Qtion 80. 11 H. 4. 35 H. 6. 39 {'rooks Jurii. 3 Where e biſhop 
eſted, that he and all bis vr: decetiors had been ſeiſed of ſuch a manor, and that as 
2 wit was in their poſſeſſien thy had been diſcharg'd of tithes; Wray, Gawdy and 
cer held thi> preſcription good in the caſe of a ſpiritual perſon, but not in the cale ofa 
mn Cro liz. 206. Naſh v. Mol'ns the ſame point adjedged. « Leon. 248. caſe 
15. Bihop of Lincoln and Cowper. 

li the parſon ſues in the Eccleſiaſtical Court for tithes, 
ad the defendant pleads a Madus to be paid to the vicar in 
{Charge of thoſe tithes, and that this Modus antiently was 
ie to che parſon, and that within the time of meinory, up- 
athe endowment of the vicarage, this 4odus was allign'd to 
be vicar, a prohibition ſhall be granted, becauſe that upon 2 Keb 665 
he matter this plea amounts but to this, that the tithes in ere v. 
mare diſcharg'd by the parſon, and made a lay fee. H. Il. Kobion. 
Car. B. R. between — and Sir Richard Buller, a prohibi- 

"mn granted. Contra Hill. 11 Fa. between Smith aud Draz- 
n, per Curiam., © | 
4. ita man as rector ſues another for tithes, and another 
"mes in pro intereſſe ſuo claiming the tithes by rhe King's let- 
patent; and afterwards ſues for a prohibition, becauſe 
hat the Spiritual Court cannot try the (4) letters patent, yet (a) A prohi- 
e ſhall not have a prohibition, becauſe they are both ſpiri- bition was 
"al perfons. Mich. 14 Fa. between Adams and Sir Thomas Fran ted in a 
fr, refors of Shillingtho a inſt Huber // Re OG 
, reviors Or or-uingthorpe, again uber j1on ; a Pront- lr the 
0 denied. Fl miff's 
aby letters patent. notwiti ſtandling the follow ing caſes cited againſt it 1200. 65, 
00 66, tnat they may tr) the validity of lic I), „nice comes ine ideutally in queſt:on ; 
lier Onetiken upon @ Capias Uilagatum be in execution at the ſuit of the party. 3 
op 466. Neſton and Sharp. So of the validr'y of an AQ of Parliament com ng tei 
ny before hem; and the caſe of Six Wilbam Juxen ard Lord Eyron T. 24 Car. 2. 
Beoſey v. Lee. 3 Lev. 72. C. B 


5. It a vicar ſues the parſon appropriate, who is a layman Cold. 45. 
n the kcelefiuftical Court for tithes of ſaffron, ſuppoſing ther! l 8 

o be Minute decimæ, whereof he is endowed, and the parſon 52 

"= peads that he hath uſed time out of miad, Cc. th have ay 

we tithes of hay and corn ot that land, till lately, within Fel 314; 

ears, when it was ſown with ſaffron ; yet no prohibi-— 
lon mall be granted to try this cuſtom, and whether ſafiron 


Prohibition. 


are Minute decime. But that ſhall be tried in the Eccles 
cal Court, becauſe it is between the parſon and vicar, f 
they may the better judge of that, and of the compoſi | 
Paſt 38 Elis. B. R. between Bedding field and Freake adjude! 
and a conſultation granted. 7 OM 
6. If the vicar ſues a pariſhioner for a Modus, and the i 
v. 2 Keb fendant pleads that they belong to the parſon ; yer no pr 
215-1 Leon. bition ſhall be granted, "ares that the right of the tüte 
w_ Py come in queſtion. Mich. 28, 29 Elis. between the vicy 
8 deci- Pankridge and Buſhey adjudg'd, and a conſultation prante 
mandi may accordingly, 
accrue to the vicar aſter endowrnent. Godb. 45. pl. 55. 50. pl. 63. fol. 63. pl. 1 
the ſame caſe, 180, pl. 254. 
7. If the parſon, in conſideration that the pariſhioner aored 
to pay the parſon ten pounds a year, agrees the parihig 
{hall hold his lands diſcharg'd o the, this was held a god 
compoſition for a prohibition ; 1 Leon. 151. caſe 208. (% 
man v. Hurſt, The caſe of Green and Pendleton. cre 
to the ſame point in the caſe of Pet and Balden. 1 Lex. 2; 

caſe 318. 
8. Where the ſuggeſtion was, that V. the plaintiff in! here 
Spiritual Court had libell'd againſt the defendant for tith 
and ſhews that V. title was by a grant without a deed, a 
that by law ſuch things are not to paſs without a deed, w 
the court granted a conſultation ; {9u whether / had righ 
to che tithes or no, S. ought to ſet them out; but S. mig 
preſcribe in Modo dec:mandi without ſhewing a ſeverance, 
might ſhew that the een belong to F. S. with whom 
hath compounded. Worthy v. Saunders. 1 Leon. 23. 
(*P456) j | 


* 9. Whether a compoſition for the pariſhioner to bod 
lands diſcharg'd during his life is good. V. 2 Leon. 29. # a 
ward v. Brigg. 3 Leon. 257. S. C. 

10. Upon a covenant or an agreement that the part) 
hold the lands diſcharg'd of tithes; the party may haves 
aclion, but no prohibition. 2 Leon. 29. Woodward v. Fa 


2 Brown 272. tbe ſame point. 5 

11, A prohibition was granted to ſtay a ſuit for tithes," 4 

a ſuggeſtion that the tithes were ſet out; and it was mo! lic 

for a conſultation that he did not alledge notice give © ſich 

parſon, and adjudg'd not neceſſary. 1 Ven. 48, 49 _ 1 

2 Bro. 20, 12. If lands were diſcharg'd from the payment of tithes | 
25. the time of diſſolution of monaſieries, by reaſon of an un 5 
: of poſſeſſion, then they are diſcharg'd by the ſtatute “ , 
hands of the patentee ; but if by_reaſon of the ages” * 

were to pay the tithes, then the patentees are liable, . f 

unity is traverſable. Cro, Elia. 584. Button v. Le. 1 


Eliz. 579. Blincoe v. Barkſdale. 


Prohibition. 


j A prohibition was pray'd upon a ſuggeſtion that the 
bes for which the ſuit was, belong'd to the vicar, and not 
ihe parſon ; and a conſultation was granted ; for the righp 
lutbes is confeſs'd ; and if they belong to the parſon or to 
+ ricar, that is merely ſpiritual. Ney 147. Randall v. 
mules. 2 Bro. 36. 
4. Who has a right to chuſe church-wardens. Ney 1 39. 
13. Godfrey moved for a prohibition, and ſuggeſſed that 
pariſhioners had compounded with the arſon, but yer 
due tithes were ſever'd and expos'd, and the parſon takes 
dem and carries them away, and the pariſhioners take them 
1 him; upon which the 8 libels; and a prohibition 
is granted. Ney 40. Brook's caſe. 


— (4) Who /hall have a Prohibition. 

8 IF the church-wardens of A. libel againſt the pariſhioners Hob. 66. 67. 
( of B. for the repair of A. their pariſh church, and the „ 
cret zendant alledges, that in that pariſh there is a pariſh church 


da chapel ot eaſe, and preſcribes that they have uſed time 
ut of mind, Wc. to repair the chapel ; and in conſideration 
hereof they have been diſcharged of the repairs of the church; 
{ na profubition Mall be granted, becauſe both theſe things be- 
ag to the Spiritual Court. Hill. 12 Fa. B. R. between the 
ar:ſkioners of 4fhton and Brumage. 


2 Brown. 10s 
Godb. 200. 


ng 2. If the vicar ſues the parſon impropriate for damages, for 
mip le cutting of trees growing in the church-yard, a prohibiti- . 
e, a o ſhall be granted, becauſe, if the trees belong to him, he 
om! ra) have an action of treſpaſs at common law. Mich. 13 


ſa. J. R. * Bellamy's caſe reſolved, and a prohibition granted. 1 Rol. 
3 If there be a parſonage appropriate, which coines to the Rep 255. 
n by the diſſolution of monaſteries, and afterwards it is 

wanted over to a common perſon ; and there is alſo a vica- 

5 endow'd in the ſame pariſh, and by the command of the 
:nbiſhop's viſitor in his viſitation, the church-wardens of 

e pariſh make a n of the tithes within the pariſh 

zol zlcbe, what belongs to the parſon, and what to the vicar, 

ind prefers it in the Spiritual Court; and thereupon the vicar 

inthe Spiritual Court againſt the parſon to have it con- 

pmed, and a ſentence is given for him, and the parſon prays 

þ prohibition, and ſhews in his ſuggeſtion, and agrees that 


hes 1 Which is in the particular belongs to the vicar; but ſome 
n un on tithes (to wit) the tithes of carrots, coleworts, and 
Fg - like ® grow ing and being'in the lands out of the gardens, (*P457) 
- ; and for burials in the chancel, and for them prays a prohibi- 


as A prohibition lies, becauſe tho? the ſuit be between a 
n YICAT, and ſo the might of tithes will come in mo 149. 
E them; yet becauſe it is not between the vi- Fl. 75: 
or parſon, and a pariſhioner, in which caſe no prohibi- 
tion 


Prohibition. 


tion lies; for that againſt him the proper ſuit is in the 8 X 
tual Court. The prohibition lies, becauſe the vicar may ja. 


his action at common law againſt the parſon, it he takes the jth 
tithes ſer out by the pariſhioner. Trin. 11 Car. B. R. her ue ih 
G. Winter and Pierce, vicar of St. Peter and James in 57 f het 
per Curiam. Mich. 11 Car. it was moved again, and ec pthe 
took this difference between a parſon appropriate and a narſy jal 
preſentable ; and they ſeem'd to incline that the parſyn 25 nl 
propriate hath it as a lay fee, by the ſtatute; and there 0 
it ought to be tried between the vicar and him at comm ail 
law. I urg'd that the juriſdiction of the ordinary is faved h 0 

the 31 H. 8. and that it was not the intent of the parliam 0 

to alter the courſe of ſuits for them; but the court gare A 

opinion as to that, but granted the prohibition on purpoſe IM, 

have it demurr'd to, and to be argued, as they ſaid ; other al 

wiſe adjudg'd Mich. 15 Car. between Warner and Hailey, Le 

Curiam; and a prohibition denied, where the fuit was be 

tween a parſon appropriate and a vicar. Ti 

A prohibiti- , 4: If a man libels in the Spiritual Court for a matter tha [ 
en was pray- does not belong to the Spiritual Court, but at common las 5 
ed by the as for a matter of freehold ; yet he himſelf againſt his on Fu 
he Sirttaal ſuir may pray a prohibition, and ſhall have it. Mich %% 
Court to ſtay B. R. between Kifle and Pridgman reſolved ; and a prohibit a 
his own ſuit; granted. du 
for that he ſuing for tithes in the county of Norwich, by virtue of a leaſe made by the vi TU 
car of Toſtes for three years, the defendant claimed to be diſcharged of the tithes by a i "7 
mer leaſe and compoſition by deed; and the covit held that the plaintift telt mu * 
have a prohibition to ſtay the ſuit, for they are not to meddle with the trial of lente pro 
real contracts, although they have jnriſdict ion of the original caule, viz. for tithes, for 1 
leaſe is in the realty, and it is not merely accidental, Et nm 4 tag altho the Tub 66. 
the Spiritual Court brings this prohibition to ſtay his own ſvit ; for if this court tal 
knowledge by any means that the Spiritual Court meddles with temporal trial: t e 0 6 
to grant a prohibition. Cro. ja. 350. Worts v. Clyſton. 2 Brownl. 21. Robot dect 
Trevor. | | INE an 
5. If a vicar ſues a pariſhioner for tithes in the Spirit 1 

Court, and the parſon appropriate appears fro int-rejie, 3 wi 

prays a prohibition, it ſhall be granted. Mil. 14 Car. bk 4 

Robert's caſe ; and a prohibition granted. SE 1 

6. If the parſon of D. ſues a pariſhioner of the pariſh 0 n t 

for the ſmail tithes, as A portion belonging to his re offs N l 

D. and thereupon comes the parſon of S. pro intereſſt fra, = Ning 

claims it as parſon of S. as belonging to his rectory, I de! miſt 

within his pariſh. In this caſe no prohibition lies for th Pre! 

parſon of D. to prohibir his own ſuit, becauſe it 15 oy : T 

ſpiritual perſons, and the plaintiff can have no remedy = ale 

mon law for theſe tithes, they being ſmall tithes p 0", pc 

2 Ed. 6. Mich. 14. Car. B. R. berween Scot plaintif, - I ute 

ſon and Playter defendants ; a prohibition denied, e. ,. be 


the pariſh was Nerth Linn in Norfolk. : ; fi 
7. If the bounds of a vill within a pariſh comes TY 
in the Spiritual Court in a ſuit between the parſon appr? 


Prohibition. 


abe vicar of the ſame pariſh ; as if the vicar claims 
the tithes within the vill of D. and the parſon all the tithes 
de reſt of the pariſh, and the queſtion between them is, 
berker certain lands whereof the vicar claims tithes be with- 
the vill of D. or not; yet inaſmuch as it is between Spiri- 


ris a layman, and the parſonage appropriate a lay fee, yet 
all be tried in the Spiritual Court, and no prohibition 
ail be granted. Lill. 15 Car. B. R. between Ives and Wright, 
; Curiam 3 a prohibition denied. 

3. In ſome caſes the party himſelf who libels may have a 
)bition, as where the Spiritual Court award coſts againſt 
m, or upon an appeal where they ou ght nor, a prohibition 
all go for the plaintiff in the Spiritual Court as to the colts. 
Leen. 130. Caſe 177. Stranſham verſus Medcalf. 


B) Prohibition. 


JF a man recovers in a Quare Impedit in B. againſt an in- 
cymbent, whereupon the incumbent brings a writ of er- 
or in N. R. where the judgment is affirmed, and a writ to the 
hop is granted for the recovery, and by virtue thereof his 
lerk is admitted and inſtituted by the biſhop, and afterwards 
e metropolitan grants an inhibition to the archdeacon not to 
duet him; a prohibition ſhall be granted, becauſe it appears 


al * perſons, vis. between parſon and wicar, altho' the par- (*P458) 


= any to be for delay. Trin. 15 Ja. B. R. between Murrey AA 
* xd Sir Henry Wallop, for the church of Langhorn in Cornwal; Pol. 312. 
es prohibition granted. — — 


2. A prohibition lies againſt the King's farmer. 1 Leon. 

5. Gerrard v. Skennington Sar. 

Her Yelverton, If a deſendant in a prohibition dies, his 

m xecutors may proceed in the Spiritual Court; and therefore 
ber is the {ame reaſon that the plaintiff may have a new 

wldition againſt the executors. Hetley 107. Walſjingham 

Ind Hione's Caſe. Trin, 4 Car. C. 85. 

+ Where. the parſon ſued the executors of his predeceſ- 

* lor tithes, who moved for a prohibition, upon a ſuggeſti- 


off 

1 0; 9 . . 

2 that J. was not incumbent ; for that his preſentment was 
1. 4 ihe King ratione nimoritatis of one Chickley ; and that the 
*. dug had not any ſuch title to preſent; and where the K ing 


Piltakes his title, his preſentment is void, and the perſon 
p"*iented is not incumbent.” But per Curiam, the judges can- 
kurt notice of the ill preſentment of the King; but in the 
* 3 whereby the ſtatute makes the church void, 
Athen the judges may take notice of it, aud grant a prohi- 
2 if the parſon ſues for tithes. But if a Quare {nifedit 
„cht, and it appears that the King hath no title to pre- 
', 4 Prohibition may be granted. Lit. Rep. Co. Tomſen's caſe. 
Vide 23 H. 8. Cap. 9. 
» ONE 6 By 
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5. Ey this flatute, no perſon is to be tried out of the diocel 
where he dwells, except in caſes ſpecified in the act, i. . 3 
cept by ſome eccleſiaſtical, or other perſon within the dioceſe 


or other juriſdiction whereunto he is ſo cited for ſome oem 


or cauſe committed contrary to right or duty, or upon an 
peal or other lawful cauſe ; or when the judge dares ng. 
will not cauſe him to be cited, or is in any wife party oi 
fuir, or at the inſtance of the inferior judge to the ſuperior 
where the law civil or canon doth allow it; under the penal 
of double damages to the party grieved, and 100. to the King 
to be divided ketween him and the proſecutor. 
Upon this ſtatute the following caſes have been adjudz'd 
6. If a man once ſubmits himſelf to the Juriſdicion Fi 
Spiritual Court by pleading, he ſhall never have a prokibin 
on upon this ſtatute, for being cited out of the dioceſe. He 
ley 19. Comb. 105, 106. Salk. 548. 
* 7. That the coming to a place to trade is not withint 
(*E459) ſtatute, and that it is = — 1s that he be an inhabia 
Hardr. 421. Dr. Blackmore's caſe. 
8. But a country attorney's coming up to Lndn in tem 


time, is not a dwelling in the dioceſe of London, ſo as to bd 


ſued in the Arches. 2 Brownl. 22. 
9. Per Curiam, there is an antient compoſition by uſage 


between the archbiſhop and the biſhop of Londen, that the 


cauſes in one may be ſued in the other's dioceſe. But 


Twwiſden, that ought to be pleaded, or the court cannot tak 


notice of it the ſame caſe, 1 Keb. 647, 648. fer Keelng 
the juriſdiction of the Arches is a peculiar one, that the ach 
ſhop hath of fourteen pariſhes in Len don, and not as archviſhp 

10. A prohibition denied where the party was ſued out 


the dioceſe where he lived, becauſe it was in the diocel 


where the probate of the will was. 1 Vert. 233. He. 
Lit. Rep. 54. | | 
11. That in a ſuit for words, the juriſdiction is not | 


as to the words being ſpoken, if the party lives within tn 


dioceſe. Garret v. Dandy. Comb. 105. OY 

12. The plaintiff in prohibition ſuggeſts, that he inhadi 
ed within the dioceſe of the biſhop of London, ard 3s (it 
to 1 8575 in the court of Arches, and was cited out of the6® 
oceſe 


of London, without licence of the biſhop of London ag 


the ſtatute. For the defendant it was argued, that the uſa 


of the Spiritual Court had been to cite any inhabitant tha 


dwelt in London to appear in the Arches originally; for th 


the miſchief this ſtatute intended to prevent was th?! tha 


who inhabited in dioceſes remote ſrom London, ſhould wo 
ſned there Without licence from the ordinary. But 
Chief Juſtice ſaid, that the miſchiet intended to be pte | 


Prohibition. 


, this flatute, was further to give them other privileges 
chich by law they ought to have; that is, the appeal which 
key loſe by beginning the ſuit in the Arches ; for they may 
en from the ordinary after the fuit began here to the 
appeal fy . . 
:hbiſhop, which benefit is loſt, if the ſuit be begun before 
the archbiſhop originally. Lynch v. Porter. 2 Brownl. 1. 
13. H. J. parſon of B. ſued Boyer the executor of the for- 
mer parſon in the Arches for dilapidations, upon which a 
rohibition was prayed upon this ſtatute, upon a ſuggeſtion 
hat he was cited out of the dioceſe. But it appear'd that the 
icar general of the fame ordinary had made a general re- 
weſt to the metropolitan,, to determine that matter, withour 
e ring any cauſe ſpecially ; and if the inferior ordinary may 
rnſmit any cauſe, but only for the cauſes mention'd in the 
farute ; and if the cauſes ought to be expreſs'd in the inſtru- 
em, was the queſtion. The general words of the ſtature 
re, © Or in caſe that any — or any inferior judge hav- 
ing under him juriſdiction in his own right and title, or 
by commiſſion, make requeſt or inſtance to the archbiſhop, 
biſhop, or other inferior ordinary or judge, to take, treat, 
examine or determine the matter before him, or his ſubſti- 
tute; and that to be done in caſe only where the law civil 
or canon doth affirm execution of ſuch requeſt, or inftance 
of juriſdiction to be lawful or tolerable.” Per Dr. Martin, 
at theſe general words, and that to be done only in caſe 
here the civil or cannon law doth affirm execution of ſuch 
queſt, or inſtance of juriſdiction to be lawful or tolerable, 
late to the executor, i. e. the party, and not to the maker 
the requeſt ; that the requeſt may be made for all cauſes, 
put ought to be made to him who hath concurrent or imme- 
liate juriſdiction, to which an appeal may be made, and that 
hearchbiſhop hath ordinary juriſdiction in all the dioceſes of 
's province, and that is the reaſon he may viſit ; bur his juriſ- 
Ko ion is bound and tied up to the ordinary, and when he 
leave that at large, the archbiſhop may proceed as he is 
bit rchbiſhop, and that the cauſe need not be contained in the (*P460) 


— . —˙ü- Ee SIG I ene — — 
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* 
22 - Ee — —— —⅜⁴ͤ — 


nftrument, That the * ordinary may tranſmit a cauſe, tho 
he parties be unwilling, that when the ordinary makes a 
*uelt to the archbiſhop, he may meddle without aſſent of 
es, a fortieri with afſent ; and that the archdeacon ought 
> transfer to the biſhop, and the biſhop to the archbiſhop ; 
ut by preſcription and uſage the archdeacon hath uſed to ap- 
al immediately to the archbiſhop. 2 Brownl. 27. Fones 
Ber. 
01 if a ſuit is begun in the Biſhop's Court, and the party 
_ des in the dioceſe, but within a peculiar juriſdiction, the 
"nt will grant a prohibition ; becauſe the party is deprived 
» 


be to the immediate ſuperior, to that Juriſdiction to whi 


Hod. 186. 


Hob. 16. 
Skin. 589. 
Latch. 180. 


Fol. 313. 


Prohibition. 
of his remedy of appeal, if the biſhop remits to the arch 
ſhop. Lit. Rep. 277. Leukin's caſe. | 

15. In the vacancy of the biſhoprick, whether the party d 
ed muſt be cited to appear before the archbiſhop, as gun de 
of the {firitualities, or as metropolitan. Vide 2 Brnyy + 
Toy v. Cox. Paſ. 11 14. f 

16. Per Holt, C. J. in the caſe of Treil and Eduard. 6 U 
308. all peculiars are not inſerior to the ordinary of the d 
ceſe, in which they are, and ſuch as are not, cannot traſu 
any cauſe to the ordinary, and ſuch tranſmitting muft ala; 


the appeal would lie, incaſe the cauſe had not been tranſi 
ted; and a peculiar prima facie is to be underſtood of hi 
that has co-ordinate juriſdiction with the biſhop. 

17. Per Windham, in the caſe of Tull and Oſbaſlm. 1 I 
367. Mich. 14 Car. B. R. 1 Sid. 60. pl. 11. whereity 
objected that the archdeacon cannot tranſmit his juriſdici 
per ſaltum; but firſt to the ordinary, and then to the arch 
ſhop, generally, all peculiars are immediately ſubje4 u. 
archbiſhop, and if ſubject to the ordinary, there ought to 
a ſpecial ſuggeſtion of chat matter, that letters of requeſt 
not come in by ſuggeſtion only, but muſt be entered. 1 


597. the ſame point, and that a remiſſion by the official * 
good. | | 155 * 
18. Where the court ee e the rule of a prohibit 2 
upon a ſuggeſtion of letters of remiſſion, without pleadi * 
them, and Roſs's caſe cited. 2 Keb. 265. Bolton v. Billa , 
19: A parſon dwelling in Eſeæx cited to the Arches, an "oa 
prohibition granted, unleſs the defendant would ſhev |... 
of tranſmiſſion, or that the place was within ſome peculur Mi 
the dioceſe of Canterbury. 2 Keb. 340. Slaughter . Lay "a 
& 4. : ther 
20. See the archdeacon of Richmond's caſe. Lit. ky. * 
That the ſaggeſtion of an archdeacon's having juriſdit 3. 
not to be allow'd without pleading ; becauſe his title ce = 
upon a preſcription, which is a matter of fact. 6, 
f "JW 

(C) In what Caſes it lies; where the Temporal (as er v 
rannot give a Remedy, but the Conuſance of the Ma un 
belongs to another Court. ies, 

| in 

. VF the Lord of a manor hath the probate of _ « 1 
his manor, if any ſuch will be proved in the Ec Ree 

WA 

mer 
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unt a prohibition lies; becauſe the [a] . of it (e] The 
111250 another. 5 Co. 73. b. Orphans of London's caſe. Temporal 
We: © Courts may 
hit inferior courts in matters of which the ſuperior courts could not hold plea of 
lenclies; if ſuch inſerior courts endea vour to bring the matter in diſpute ad aliud Exa- 
, that it ought to be determined by. So wheie one court infringes upon another. 2 
Jult. 227. Parſon v. Cartwright. Paf. 11 Ja. and the court may grant prohibitions, 
ven they cannot give a remedy to the party. Lit. 42. Archdea eon of Richmond's caſe, 
Trin. 3 Car, C. B. a 

. ; If an orphan, who is by the cuſtom of London under the (FP461) 
eorernment of the mayor and aldermen, ſues in the Spiritual & v. March 


Fun, or court of Requetts for any goods, moneys or chat- 10). 


vhic | 

f ni gs due by the cuſtom of London, or tor a deviſe or legacy ; a 101. Inſt. 
4 # f 669. March 
* feli tion lies, becauſe the government of [2] orphans be- 1% 4 luſt. 


bugs to the mayor, Oc. 5 Co. 73 b. orphan's cafe. 249. 

1 f the council of the marches of Wales hold plea of [ö] [5] 2 Rol. 
an eccleſiaſtical matter, which belongs to the Prerogative — 2 
Curt, as to bind an adminiſtrator to render an account there, the 
which is not within their juriſdiction, altho' the [c] Tempo- ſame point 
al Court cannot give a remedy ; yet a prohibition lies. Paſ. J Vie 


17 7a. C. B. Drinkwater's will, per Curiam. —— = 


12 Co. 59, 109. 4 Inſt. 100. Noy 153. | Lit. Rep. 42+ 

4. If an executor, or adminiſtrator of goods, within the 
prernment of the court of Orphans of London, be ſued in the 

cleſiaſtical Court, to do a thing againſt the cuſtom of the (4) Hutton 
wurt of (d) orphans to diſprove that cuſtom ; a prohibition 30. 
lies, Hob, caſe 213. Lacy's caſe. 1 Sid, 250, 

5. If a parſon in London ſues for tithes of a meſſuage by the 
fatute of the 27 H. 8. in the Eccleſiaſtical Court, a prohibiti- 
en ſhall be granted in B. R. altho' they (e) cannot hold lea ( Godb. 
vt it ; for the juriſdiction of it belongs to the mayor of . 264. caſe 
&@n; for the ffatute hath ſo expreſsly limited it to be ſued 344 
dere. Paſ. 16 Ja. B. R. between Doctor Googe and Bond 
and others, reſolved, and a prohibition granted, Mich. 5 Fa. 
N. R. 1 Bell and Moyle reſolved, and a prohibition 
granted. 
6. If a man ſues before the pope's collector, who hath 
Power given him by a bull from the pope, for aſpiritual mat- 
'* which belongs to the ordinary to determine, although the 
1 temporal courts cannot hold plea of it, yet a prohibition (f) Codbs 
es; for the Ling hath ſpiritual judges, who have juriſdicti- Gaſs 244 
wn to determine ſpiritual matters; as archbiſhops and their 
AF; deans and other miniſters and conſervators of privi- 

erz as Wt, John's of Feruſalem and others. 2 H. 4. 10. the 
ar of Saltaft's caſe adjudg'd. | 
* If one will of his own accord put himſelf in the judg- 
Ps layman, or a clerk who ſurmiſes himſelf to have 
„ehen, where he has not any; a prohibition lies. 2 
" +.10. per Hank, 
8. Whereas 


Prohibition. 


8. Whereas the dioceſe of Winton extends to the by 
of Southwark, as So of the county of Surrey; and the © 
of the audience of the archbiſhop of Canterbury holds hs | 
| ſometimes in Southwark, and cites: a man there from ter 
mote parts of the dioceſe, being ſixty miles; and if 9 1 
not appear to excommunicate them, and will not af) 
them; if they will not conſent to tranſmit the cauſe int; 
archbiſhop's court, whereby the ſtatute of 28 of H. 8. i du 
cd; yet a prohibition lies, altho' it be touching the juriſ | 
3 tion between two ſpiritual perſons, becauſe the King will g 
(*P462) that every court keeps itſelf within its bounds ; and al 
(es) 2 Lev. it had been conceived in antient times, that the ) archbiſh 
212, It was had a concurrent juriſdiction within'every * ene dixel 
ane fork yet that was not as he was archbiſhop, but as he was ley, 
bath 2 con. Natus to the pope. (For the archbiſhop of York had its 
current ju- nor claimed it within his archbiſhoprick) and then that yo 
riſdickion er is ended, it being abrogated with the pope ; aud the 
— ag practice, if any ſuch there be, was a uſurpation ; and if 
biſhop's ju- archbiſhop ſhall be permitted to erect an audience in ed 
riſdiction as Oceſe, he might take away all cauſes out of inferior cou 
erdinary, Hob. Rep. Dr. James's caſe 24. A prohibition grantd| 


the archbi- | 
3 the court. Porter v. Rocheſter, 13 Co. 4. 


perintendant thro' the whole province of matters eccleſiaſtical, to correct, and 10 
fupply the defects of the ordinary; and therefore his ad are not void; becauſe he lad 
riidid ion thro' the whole province, and ſhall be intended to be done in default of the 
dinary, till the contrary appears upon examination, and there they are voiable; 
ill they are avoided they are good. Fill 36, 37 Car. 2. Intratur Hill 35, 36 Cat 
C. B. Rol. 1501, but it muſt be obſerved, that what acts are done by the arckbilbop6 
the vacancy ofa biſhop, as guardian of the ſpiritualties, muſt be complete; for i ti 
is a biſhop before the act is complete, it is void; as in the caſe of inſtitution by the 1 
biſhop, and a mandate to the archdeacon to induct; if he does not induct beſore thee 
a new biſhop, but after, the induction is void. 3 Lev. 199. Trin. 29 Car. 2. B R. 
biaſon v. Wooley. | 

9. If a ſequeſtration of a rectory in London ſues in the 


ritual Court for tithes, and not before the mayor, accord 
to the direction of the ftatute, of 37 H. 8. A prohibi 
| ſhall be granted. Dubitatur, Mich, 16 Car. 1. Cr. Cir. N 
10. If one ſues out of a peculiar for tithes before the bil 
as where the archdeacon hath authority; if it is an auth# 
by 2 that takes away the biſhop's juriſdic on 
prohibition lies; but if it is an authority by compylit 
otherwiſe. Trin. 21 Ja. B. R. Gaftrill and Jon, : 
ANA Rep. 357. 
Fol. 314. (D) In what caſes it lies, alto the ſame Court * 
« grants it cannot give a Remedy; but the Con ant 
the Cauſe belongs to another. | 
1.JF a man be ſued at the council of York for a matt” 3 

in the juriſdiction of | Durham, a prohibition 
granted; for Durham is a county palatine, and hath a chan 


Prohibition. 


e (a) King's writ does not lie there, nor is ig within the fe) Vide. t 
oy of Terk Paſ. 16 Ja. B. R. — Pore and 5 
5% a prohibition granted. : : fame point, 
cited and adjudged in the caſe of Peacock and Bole, 
\ [f the vi-e-warden of the Rlannaries in Corzwal, when 
re is a ſuit in one of the dutchy courts of record in the 
re county, pretending himſelf to have power of ordering 
things there depending; upon a petirion made to him as 
ncellor, by way of equity, makes a decree, he not having 
court; but upon a perition*preferred, aud notice given 
he other party, and examination of ſome witneſſes, makes 
decree ſummarie & de plano & fine figura judicii; a prohibi- 
lies, upon a ſuggeſtion that he made it out of ſome court, 
before any thing was determined before him, or any 
ure, Mick. 9 Car. B. R. between (b) Adams and Adams, re- (6) 3 Cro. 
Ired, per curiam, except Richardſon ; in which caſe the de- 333+ 
of Coryton the vice-warden was confirmed by the lord 
en. But it appeared alſo in the caſe that Coryton claimed 
t authority, not as vice- warden, but as deputy ſteward to 
lord warden; and ſo to have a power over the dutchy 
as that court was, vis. Cal/tock, where the action was 
ught. But Coryton upon examination could not make it 
ear that he was deputy ſteward of the ſaid courts : Alſo 
that caſe the decree “ was made for ſome perſons which (*P46 3) 
e not parties to the petition, which was in the nature of 
bill, as was n 


E) I len it ſhall be granted as to part only. 


F there was a ſuit in the Spiritual Court for a ſpiritual 
matter, mixed with a matter triable at common law, a 


he $ ilbirion ſhall be granted as to the matter triable at com- 
0 nlaw, and not for the whole ; if it can be ſevered. Mich. 1 2 Ja 
hibit ſa. B. R. Fiſhand Chamberlaine reſolved, contra Mich. 8 Ja. Jenour v. : 
ar. | (uriam, (e) Jenor's caſe. Alexander. 
bilde do if there be a ſuit in the Spiritual Court by a viſcount 


prevent the inſtitution of another, who is inſtituted to A. 
chapel of eaſe, as he pretends ; if the other ſuggeſts that 
84 parochial church by itſelf, a prohibition ſhall be grant- 
uo trying whether it be a pariſh by itſelf, becauſe they 
wt try the bounds of pariſhes, but not for the inſtitution ; 
* that don't belong to the temporal courts to determine 
ther it be good or not. Mich. 14 Ja. B. R. Fi and Cham- 
pk the prohibition ſo granted. But Houghton ſaid, they 

b. well try the inſtitution, without trying the bounds 


©, 
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Pro rr, = | 
Pal ce 3. If a will be made of lands and goods, and the fairs 
—— de Spiritual Court for the goods; and the queſtion . . 
% 5 . * . . . 0 Wh by 
Ro! Rep, ther the teſtator revok'd his will in his life-time or not; apr | 
zin the hibition ſhall be granted as to the lands, and not as tut " 
org * goods. Mich. 13 Ja. between Athill and Athill reſolred. 
Palo 2. 4. If a man ſues for the probate of a will in the Spirit 
2 Rol. Rep Court, and there are lands deviſed in the will, and other e T 
431. the ſonal things; a prohibition. ſhall be granted as to the land | 
ſa me point and nat as to the reſidue. Mich. 14 Ja. B. R. Bancroſiʒ ale Til 
adjudged. 71 24 2 
a prohibition ſo granted. Nt 
1 Rol Rep. 5. If a man does by his will deviſe all his lands and gu . 
21. 2 Cre. to a ſtranger, and dies, and after his death adminiſſratn! ki. 
346. S. C. granted to another, upon a ſuggeſtion that the deviſor wa 4 85 
le o. non ſana me moria at the time of the deviſe; a (a) probibiunne 1 
Bette worth . 0 
3 Ie to ſtay the probate of the will, as well for the goo 00 
worth, S. P. as for the lands; becauſe otherwiſe the proof of the will fort ) 
e caſe goods will be an evidence for the lands; and here there : Su 
be aw 2 © adminiſtrator, who may ſue the executor at the ſam inꝗ " 
this day, a« and ſo the will may be tried at common law. Paſ. 12 7a.$ 20 
may be ſeen Jo/m Egerton's caſe reſolved, and a prohibition granted, m 
hereafter by the caſe of Netter and Brett mentioned by Rolls, W. Jones 356. and the i ene 
lowing reſolutions are to the ſame purpoſe. In 1 Mod. go. a prohibition was moved fn dt 
becauſe they proceeded to the probate cf a will that contained a deviſe of lands, ac. Fn. 
« bequeſt of perſonal things; per Hale, their proving the will ſignifies nothing as to the lan bh 
tho' Denn's caſe in 3 Cro. 114, 115, was cited; ſays Hale, the will is entire, and dene ; 
prohibition. Mich. 22 Car. 2. B. R. So in the following caſe of Bowles ard Clirke nd 3 
228. the ſame point adjudged, and a prohibition denied in Paſ. 3 Ja. 2. reported in Con jen 
46. Ard , in the caſe of Hudſon v. Fiſher, Mich. 120 W. & M. B R. Comb. 179. thefan d; 
point adjuige< in Partridge's caſe, 2 Salk. 552. where the marquiſ« of Winchelter's ale by 
6 Co 23. wa relied on. But the court denied that caſe, and ſaid, that the ſtatule of i 
never intended to leſſen the juriſdiftion of the Eccleſiaſtical court, as to the probate 0! #14 1 
and to grant a prohibition might be inconvenient; for without probate the execu'vr a aly 
ſue, which by this means may be lot, and the wil! unperformed ; and as for zranting tt 
quoad the land, it would be vain, (V. 2 Rol 315. 1 Sid. 14'.) this was the practice bet To 
tofore, hecauſe it is no evidence pro or con in any court of law; but a proceed ig ata tþ. 
non judice, yet it is good as to the goods, Mich. 1 Anne B. R. 27 
K F "x * at 
(P*464) 6. There was a ſuit for tithes, and a prohibition gran 4 
upon a ſuggeſtion of the lands being barren, and neu- bs 
Prout hereupon a trial was had on a declaration on the p 4 
ibition, and a verdict for the parfon that the lands wert 2 
barcen ; and thereupon there was a conſultation, and hepn 
ceeding there got a ſentence from thence ; there was af l 
peal to the Arches, and there they entered an allegat!\ " ain 
| the land was barren, and the court there was —— ey 
| repeal the ſentence, becauſe barren land, though co, be | 
| the verdict at law ; and upon all this matter the court po ut 1 
ed a prohibition guoad the allegation of barren land. 2 0 
195. Owen v. n | 


| 7. The ſuggeſtion 3 for a modus for a farm. and 1 x 
| was for tithes and offerings, whereas the ſuggeſtion © 


4 
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end to offerings; therefore, per curiam, the prohibition ſhall 
1 cuba; and the coſe of Col-man and Gilbert cited to that 
ſe. 1 Sid. 251. Laſh v. Webb, March $1. che ſame point. 


(F) How it ſhall be granted. 
346. 


FF a man does deviſe goods and lands, upon a ſuggeſtion * Vide 
[ that the deviſor was non compos mentis at the time of the 2 Rol. Rep. 
ie; a prohibition ſhall be granted as to the lands only, and 431; Fabia 
« a5 to the goods; becauſe, if it ſhall be granted as to the 8 
p3ds, the executor cannot have any action in the mean time, 130 mY 
lich would be inconvenient. PA.. 14 Fa. B. R. a prohibition 2 Salk. 552. 
granted. contra. 
1 If a man makes his will in writing, and thereby deviſes 2 Cro. 346. 
eral legacies; and doth likewiſe thereby deviſe certain lands the ſame 
bis executor there after named in fee, for the payment of ara ag; 
ots and legacies ; and after names the executor, 1 proves NA 228. 
+ will, and another appeals to revoke the probate ; no prohi- the ſame 
ion lies either for the lands or goods, or otherwiſe, upon a caſe. 

miſe that the teſtator was not compos mentis; for the inconve- v. Antes. 
ence that will enſue as to the legacies and perſonal eſtate; 
the probate is no evidence, as to the lands at common law. 
ela rin. 1650, between Bowles and Clarke, adjudged by the whole 
un; and a prohibition denied to the Prerogative Court. 
3. If a man makes a will, and diſpoſes of his goods, and Cre. Car. 
ten makes A. B. his executor thereof, and after deviſes his 39% 

de; in this caſe, if the executor be cited in the Spiritual 
un to prove the will as to the lands, a prohibition lierh as 


off 

121 the lands, for thoſe are ſeveral wills. Mich. 10 Car. B. R. 

ran ed, per curiam; and a 1 granted upon Stephen 

anti at's will, between Brett Nectar and Stephen Rrett. But Hill. Cro. Car. 


d Cur. a conſultation was granted upon a ſolemn argument 395: the 
ſame caſe 


that caſe, upon view of the will; by which it appeared and the ſams 
it was one will, although in ſeveral parts; and it was point. 


n 
\ - med by Jones and Berkley _ the opinion of Croke ; and 

hey I ſaid, that in the caſe of the marquiſs of Wincheſter in V. 2 Rol. 

cered G. a conſultation was alſo-granted as well to the lands as — Ng 
** goods. Intratur Mich. 10 Car. Rol. 1 32. Gilbert; 2 
22 prohibition granted as to the lands, but not as to the legacies» 


4 If the Spiritual court in a ſuit there give ſentence for the 
anf, and give him treble damages, whereas by the ſtatute 


— | . ought to give him but double damages, a prohibition ſhall 
* 8 but it ſhall not be generally as to the whole cauſe. (*P46 5) 
* it that they ſhall not proceed to the execution of the ſentence 


7 tne treble damages, without any thing more; and if they 

A 1 their law ſever them, they may proceed to execution 

b 2 louble coſts. Hill. Fa. C. B. between + Baldwin and +Godb.245. 
4 ber curiam reſolved ; _ a prohibition ſo granted. Hob. 39. 


Prohibition. 


5. If a man makes a will in writing for his lands only. , 
thereby diſpoſeth of his lands, and does not make him os 
tor of his goods by the ſame will, but that is a diſtine * 
of irfelf, and there is an endeavour to prove it in the Shirt 
Court; a prohubition lies, becauſe that it is made der 
by the ſtatutes of 32 and 34 Ul. 8. and concerns things wy 
whereof the Spiritual Court hath nothing to do, and than 1: 
not wills at common law. Hill. 10 Car. B. R. between Bs 
and Near, agreed by the whole court. 

6. If a man libels in the Eccleſiaſtical Court for two thinel 
one whereof belongs to the juriſdiction of the Eccleſaſti, 
Court, and the other is triable at common law, and thereup 
ſentence is given. If thereby the puniſhmems are intermix 
ed for both, ſo that the ſentence cannot Rand for one, vnld 
for both; a prohibition ſhall be granted for both. Mick x 

39 Eliz. B. R. between Butler and Bartlet. 
7. As if a man libels for ſaying to him, Thou art fitter ſo} 
A prohibi- pillory than for a preacher, and that he ſpoke the words in t 
3 time of divine ſervice; and thereupon kee is given, th 
the worde the defendant ſhall recant the words, Ac. If the defenda 
were, She is {ſhews to the Temporal Court, that he ſpeaking of a cerainr 
2 bitch, a leaſe, c. ſaid, that the plaintiff had Benet the ſaid releal 
es and and by reaſon whereof he ſpoke the ſaid words; fo ! 

old bawd; _. . f 
becauſe might have an action for the words at common law, in d 
ſome of the caſe, altho' the ſuit is maintainable in the Eccleſiaſtical Ce 
words are for ſpeaking of the words in the time of divine ſervice; yet 
ge ne: cauſe the ſentence is given that he ſhall recant ti.e words, t 
| entire ſen- is for the whole; a prohibition lies for the whole. Mit} 
teace-3Mod. 39 Eliza. B. R. between Butler and Bartlet adjudged. 
74 Anonymus. Mich. 1 Ja. ä | 

8. In 1 Mod. 167. in the caſe of Horton and Wilſon, My 
25 Car. 2. C. B. 3 Keb. 203. a prohibition was denied, up 
a ſuit by the pn in the Spiritual Court for his ſees, f 
to extend to the whole; but granted guoad particular iim 
the bill of a temporal nature. But ſee the caſe in 4 H, 
of Johnſon and Oxenden, Hill. 5 K. V. & M. in B. K. whe 
the court held that cuſtom, and not the authority of conſin 
tions entitle proGtors to their fees; and a prohibition grail 
and a rule that the party declare upon a prohibition. C 
rhe ſame caſe. 1 Ven. 165. Anonymus. Granted upon a uit) 
an apparitor for his fees due by cuſtom, upon a ſuppeſ 
denying the cuſtom. 5 Med. 238. Johnſon v. Lee. No ue 
ment given on that poinr. V. 2 Keb. 810. per Hale, wit 
there is no queſtion about the cuſtom, the ſuit may be 18! 
Eccleſiaſtical Court for fees. Doyly v. Ded adjourned. But 
lame caſe adjudged, Mich. 23 Car. 2. 2 Keb. 845. per cu 
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e cuſtom being denied, the iſſue muſt be tried at common 
ay, 2nd a prohibition granted. ES. 
g. A prohibition granted quoad the diſtribution only, upon 
für in the Spiritual Court, to account and make a diſtribu- 
on. 2 Keb. 258. | : 
e. A prohibition granted after ſentence, upon a libel for 
mortuary ;z but the ſentence to ſtand as to the obligation. 
ad v. Piper, Comb. 166. | 


mu FF a prohibition was granted by Queen Elizabeth, it ſeems 
ale I. Lee in the time of King James, ſo that the 


aun could not proceed. Mich. 14. Ja. B. R. between John- 
" and Poppinger, it was doubted by the court, becauſe it was 
ranted for a contempt to the Queen. 

2. In Latch 114. Watkins's cafe, it was adjudged that a 

dition from the Court of King's Bench was diſcontinued by 
x demiſe of the King; and a difference is there taken, be- 
een a prohibition awarded from the Court of King's Bench, 
d one awarded from the Court of Common Pleas : That 
cauſe out of the Common Pleas a prohtbition thall not be 
arded, without a ſuggeſtion frſt entered of record, and 
that it becomes the ſuit of the party. But out of the 
ing s Bench it is awarded without any ſuggeſtion upon re- 
d; in ſuch caſes it is only a — 2 prohibitory ; aud 
wcher difference was taken, that when a prohibition iſſues 
tof the King's Bench, if there be no other proceſs there, 
$ diſcontinued by the demife of the King. But if an at- 
ment iſſue, and be returned, or, as the chief juſtice faid, 
} the party put in bail) then it is become the ſuit of the 
my, and is not diſcontinued by the demiſe of the King 
nd Dodder;dge took notice, that an action of Scan. Mag. was 
x Gilcontinued by the demiſe of the King, becaufe the cou- 
apt was collateral ; but in an action where the King is to 


onſi wer part, there it is diſcontinued by the demife of the 
+ wn. The ſame point adjudged, and it feerns to be the 
2 une caſe tho a different name, in Palm. 422. 


0 jo (A) By whom it may be granted. 

„ whe | 

e int | 82 the petitions in partiament of 18 E. 1. fol. 1. 
But there is ſuch a petition and anfwer therers. 

cue 2 In queremmia populi, c. cancellerins aut capitalis juſti- 


diu haber poteftatem cogroſeenti gue placita ſuperſederi pofſunt 
* (afibus eeclefiaſlicis. | 
3. A 


*(G) The Continuance of a Prohibition. (*P466) 


| 
| 
| 
| 
= 
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— 3. A prohibition may be granted by the Court of Commun 

Fel. 316, Pleas, to the Eccleſiaſtical Courts, to the court of the cms 

© wa = of York, c. upon a ſuggeſtion made to the court, altho the, 
Pal.gJa CB. be (a) no plea depending in the ſame court for the ſame thi, 
2Brownl. 17. . . "OY 

er Coke, Hill. 6 Fa. between Banks and Wharton, per curiam, contra. . 
Foſter, and ſley, Paſ. 7 Ja. C. B. between Robinſon and Biſſe adjudged 
Warburion, upon a prohibition to the marches of Wales, that the ſuggeſtion Is an 200 ct 
ſufficient, and Cole said, if they bold plea of a thing out of their inttruQions, he v9.1 
grant a p:Ohibition. (a) Without an action hanging; but if they proceed erroneouly 
a matter within their in{truQtions, he would not grant it without an action dependiag, J. 
12 Co. 59, 109. 4 Inſt. 105. Noy 153+ | 


4. A prohibition may be granted by the Court of Common 
Pleas to the Court of Delegates, for ſuing there to avoid an in 
ſtitution of a parſon to a church in Lancaſſire, after induction 
granted him thereto, altho' the quare impedit for the church 
cannot be brought there, but only ia the county of Lancaſter, by. 
co uſe the title of the advowſon is not to be queſtioned by th 
prohibition ; but it is an intruſion upon the common lau, f 
which it is the duty of this court to take care, and the Cour of 
Delegates is to be reſtrain'd. Hob. Rep. 23. Hutton's caſe, a 
prohibition granted to Cheſter, where the ſuit was. 

(*P 467) * 5, The company of Horners in London ſued in the mayor, 
court by bill concerning a houſe in Middleſex, grounding ther 
bill upon a truſt ; a prohibition was granted notwithſtanding 
it was objected, that the truſt was perſonal, and concern the 
company in London; but it was anſwered, that the ſuit aroſe 
from the land; for the court of Chefter cannot meddle witha 
truſt of lands here, tho? the perſons dwell there; and ſoem 
verſo; and it was ſaid, it is the proper power and honour 
the Court of King's Bench to limit the juriſdictions of all otbe 
courts. 2 Rol. Rep. 471. The company of Horners of Lin. 

6. Bur prohibitions for encroaching juriſdiction may ie 
as well from the Court of Common Pleas, as of the kings 
Bench. Vaughan 157. 

7. 'There muſt be a ſuit in the Eccleſiaſtical Court before 
prohibition ſhall be granted, and not upon a petition, or fa 
like. March 22, 45, 67. 
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RAA (1) To Temporal Courts. In what Caſes it lie. Aly 
ae ah 1. IF there be an entire contract for above 40s. and 7 far | A 
New Nat. for it is in a Court Baron, ſevering it into ſeveral [mas Who 


Brev. 107- ſums under 405. a prohibition ſhall be granted, becauſe | 
done to defraud the King's court. 19 H. 6. 54. (Note, e 
have been ſeveral prohibitions granted in ſuch cafe of lait ti, 

Vide the flatute of 11 H. 7. cap. 19. accordingly. | 
2 Rol. Rep. 2, If an inferior court of record, which hath a pole. 
379 e charter, or by preſcription of, things and actions ariſing W. 
eee in the juriſdiction of the court, if they hold plea * 


wer 1 
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zue, or 2 Bond, or other thing done out of the juriſdiction nee of 
{rhe court, tho” it be tranſitory, yet the cauſe of action not things tran- 
wifing within the juriſdiction of ttre court, a prohibition lies. ftr, which 
ik. 15 Car. B. R. per curiam, prefter Berkley, who thought the EIN * 
. CES Out e 
cnrrary, for the common uſage that ſuch courts hold plea in their jurtf 
ſach caſes. dict ion, as in 
EN. B. 45. But then it is not ſufficient barely to ſurmiſe ſuch matter for a f rovibition, 
but 4 plea lo that effect muſt be rence: ed in the inferior court, and that before any in:par- 
Lie taken (whereb) the jurifdict on would be admitted) and it mult be upon oath; and 
ren if refuſed, a prohibit on ſhall e granted. 1 Ven. 181, 333. 1 Mod. 63, 81. 1 Sid. 464. 
1 Lev. $0, 69, 96, 14, 137, 153, 20d, 189. 2 MoJ. 131. 4 Saund. 74. 2 Init. 239.—And 
10r0\idition was denied againſt the ſherifts of London, upon 2 fore gn ſuggeſtion, videlcet, 
ut the matter was out of their juriſdict ion; for the garniſhee after an imparlance cannot 
ea to the jutiſdict oa of the cout. Gomb. 109. 1 Sho. 9. Andrews v. Sir Robe t Clarke. 
A prohibition was denied to 4 ſuit in the inferior court, till they refuſed a a lea there, that 
be caoſe aroſe out of their juriſdiction; and an athdavit thereof by Twifden ad Moreton 
coatri Rainsford, who ſa id, that it is grant iiile upon an afhdavit that the matter aroſe out of 
ue r juriſdiRtion. 2 Keb. 72. Salmon v. Wilworth 845. Creiwyck v. Hayman. 
f a man ſues in the marches of Wales, and ſhews a matter —A prohi- 
which the defendant hath done to the plaintiff's great damage; bition 0 
z prohibition ſhall be granted, becauſe it is not ſhewn in the - ound 
bill to what the damages amounted ; for that court could not gg, in 
bold plea by their inſtructions above the value of 400. and here Wales, on 
the damages may exceed that ſum ; and it ought to appear, weber, of 
that they have a juriſdiction of the matter to ouſt the King's tene b 
. on à perion 


nurt of its er eee Paſ 14 Fa. B. R. between Gennings and living out of 


ole Image reſolved, and a prohibition granted. their juriſ- 
ha d on. Comb 468. Frauter v. Bugger. —The like point adjudged, where the defendant not 
1 þ/ rearing there, his lands were ſequeſter d. Vaughan v. Evans. Mod. Caf. in L. and Eq. 374. 
rof 


4. If a man recovers a debt and damages in B. R. and (P*468) 
aerwards brings an action of debt againſt the bail in an in- 

nor court, or upon that judgment, a prohibition les. Trin. 

1 ja. BR, 1 Rol. Rep. 54. 

5. An action was brought in the court of the marches of 
Wales, in the nature of an ejectment, and a prohibition was 
printed, becauſe they are not to meddle with mens poſſeſſions, 
but only with reſpect to force. 2 Rol. Rep. 369. 2 Brownl 29. 

b. A prohibitioa was granted to a ſuit in an action of debt 
wught in the marches of Wales, becauſe the plaintiff did not 
: he the matter to be within their juriſdiction. 2 Rol. Rep. 311. 
ul 7. No prohibition is to be granted to an inferior court, 
Mithout a ſuggeſtion, tho? it appears to the court tha: it is a 
Marer of Which they have no juriſdiction ; as debt in a county 
n for tithes, which is not a debt ex contradu, but ex de- 
„ and founded upon a ſtatute, where»f they hold no plea, 
| Ley 253. Biſhop v. Corbet. V. 2 Brownl 17. 12 C3. 59, 109. 
"ft. 100. My 183. 
bak prohibition was denied to the court of / ondon, for that 
e cauſe of aclion aroſe in Middleſex, after a verdit and 

judgment: 


0 


judgment. 2 Mod. 271. Mendyke v. Stint. 2 Lev 2 
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ſon v. Neale, the ſame point adjudged. V. 1 Keb. = * 00 
v. Smith contra; but granted nifi cauſa only. Granted | | | Re 
judgment to the ſheriffs of London, on their refuſal of a : p i 
to the juriſdiction ; it being, as Hale ſaid, coram non Judice 4 i 
Keb. 85 3. St. Aubin v. Cox. 8 he 
9. A prohibition was granted to Chefter upon an Fkt # | 
bill, ſuggeſting that J. S. was indebted - the plain Pp | 2 
and the defendant had promiſed to pay it, which he hai an 
confeſſed in his anſwer there, but that he paid it; the coun = 
nted a prohibition, becauſe the now defendant might ha = of 
is remedy at law. 1 Ven. 212. Mekins v. Minſhaw. \ } * 
330. the con oint. 1 
10. Where the court of the council of York, which i 5 If 
court of equity, decreed againſt a maxim of law, as 2ganff er an 
a jointenant, who had the eſtate by ſurvivor; that the he iritu: 
of his companion ſhall have the moiety, a prohibition wa ; 
granted. Winch 79. Portington v. Beaumont. 6 1f 
11. A prohibition was granted to the univerſity of Candi oid a 
for that they pretending by their charter to the clerkſhip d * 
the market, had a power by their office to make orders, aal thin 
to execute them; and they made an order that no chan d alt 
ſhould ſell candles for more than 4d. A. per pound; and} latin 
cauſe a perſon ſold for 5d. they impriſoned him; the coun antec 
granted a prohibition; but a habeas corpus had been more p It 100 
per. Het. 145. for quaſi clerks of the market, the univerſity hat on la 
nothing to do with candles, but with victuals only. d thy 
7. 1 
(K) To what Court it may le granted. e cot 
the 
26 1 a writ of right of dower be ſued in B. where the! 6. A 
hath a court to hold plea, the lord may ſue a prohid: ding 
tion directed to the juſtices of C. B. that they thall not jr chen 


1 Rol. Rep. 
AZ, 71. 


— 
Fol. 318. 
— 


7469) 


ceed upon that plea. Fitz. Nat. Brew. 8. b. 

2. A prohibition may be granted by the King's Bench! 
the court of the dutchy, if they hold plea of any lancs, 10 
parcel of the dutchy. Trin. 12 Ja. B. R. between Sir Jh 
Beaumont and the Heſpital of Wig ſton adjudged, Mal. 13 J 
B. R. between Coates and Suckerman plaintiffs, and Si! Haw 
Warner deſendant, adjudged. Hob. Rep. 106. between 04 
and Holt in C. B. 


3. If a man ſues in the chancery of Ch-/ter for a matter ''® mr 
ble at common law; yet no prohibition ſhall be granted by nal c 
Court of King's Bench, becauſe the King's writ does ny nd 
there; and there is a Court of King's Bench to grant a prove” 5 


-* 1% 


44 er i 


tion, for there are all courts as there are here. Mick.1; Jab „ 
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4 Hill. 14. Ja. B. R. between Vawdry and Pannet reſolved, 
rd a prohibition denied. But Trinity 1651. between Fitton 
4 ficka-djon reſolved otherwiſe, and a prohibition granted 
ordingly. Contra Mich. 12 Fa. C. B. 
lf a bond be made in Cheſſi re, (but it is not ſo dated) and 
e parties dwell there, and an action of debt is brought upon 
+ bond in the Common Pleas ; and thereupon the obligor 
ibis a bill in the Exchequer at Cheſter to be relieved, and 
junction is awarded againſt the plaintiff not to proceed 
:ommon law, a prohibition may be granted out of the 
ur of Common Pleas to them, for ſuch tranſitory actions 
ay be ſued in any place, altho' the parties dwell in Chefhire. 
;in. 7 Ja. C. B. between Powwey and Ales, per Curiam. 
5 If a Quare Impedit be brought in the court at Lancaſter, 
er an incumbent is inducted, and after there is a fuit in the 
piritual Court to avoid the inſtitution, yet no prohibition 


6. If there be a ſuit in the Eccleſiaſtical Court of Cheſter to 

od an Inflitution, after that the clerk is inducted to the 
wefce, within the County Palatine of Chefter, altho' it be 
thin the county, and ſo the King's writ does not lie there; 

d although that the common law courts within the County 
latine may grant a prohibition, yet a prohibition may be 
anted here in the Common Pleas or King's Bench; for it is 

u to reform the uſurpation that they commit upon the com- 

on law. Mich. 10 Ja. C. B. between * Sir Timothy Hutton * Hob. 1g, 
id the Biſhop of Cheſter, per Curiam. 16. 
7. Tho' there be a decree made in the grand ſeſſions; yet 

e court will grant a prohibition, if there appears no equity 

the bill. Cooper v. Gardner, 1 Keb. 160. 

b. A prohibition was granted to the council of York, for 
1155 plea of replevins. 1 Bult. 110. Paſ. 9 Ja. Baker v. 
chenſon, | 


To the Court of Admiralty. 


ERE goods are tortiouſly taken upon the ſea by pi- 


racy, it gains not any property in them againſt the 
ver; and being ſold upon the lands, unleſs it was in (4) (a) 2 Brown. 
ket Overt, it doth not alter the property; and when the 29- Sir John 
e ound them in his poſſeſſion, he may well ſue in the Wau «caſe. 
ernte Court ; for the court of Admiralty hath no authori- 
'" meddle with things upon the land ; yet when the ori- 
ml cauſe ariſeth upon the fa, and other matters upon the 
n:cepending upon the original cauſe, theſe matters, tho' 
3 the land ſhall be tried in the Admiral Court, as 
6 6, 7. Godb. 193. So an obligation to appear and an- 
| in the Admiral Court, or to ſtand to a ſentence in that 
A ſuable there. Cro. Eliz. 685. Anonymus. 2. If 


Prohibition. 


2. If a ſhip be taken by pirates, it is originally win: 


| admiral juriſdiction, and ſo contin kn 
| | . , ues, i i : 
| file of the ſhip is =T n land; but ſaid to — — 1 4 
| . * enemies; for that alters the pro 1 my 
| Hardr. 183. Sparke v. Stafford, the 3 4 * abe 
| E 655 The court — Admiralty is not to try a fuit — 10 f 
u umita 
4. It is neceſſary in the court of Admiral * 
| PA libel there, that the ſhip was ſuper altum Ma, 5 _—_ 2 * 
| 470 5. And a prohibition was granted upon libel * as 
| Fe p (ity: pon a libel in the cou oht to 
| hecanſs- is A , ag ing a ip lying at anchor at Lime. Hue Imiralt 
| — or pore Comitatus. Cro. Fac. 514. Vil nal cor 
6. The court of Admiralt . 4 
| : y may proceed | | 
| | fails and tackle, as part of it — Ka ſhore) — wn = wy 
| of property, and a refuſal of the plea, a Gn wo 1 T1 
1 I — 179. Edmonſon v. Walker. | * 
| . It was ruled upon a plea for a conſultati | 2 
| was eee at Rotterdam by the 1 | mp 
| ſity or repairing her, upon the ſtatute of R. that the cox ; If 
| —_— ought to go. Comb. 135. | Corſet v. Huſely, inch 
. The court of Admiralty may puniſh one that reſiftsh itn 
proceſs of the court, and may fine and impriſon for a c 14 not 
_— ors - they proceed to give the party damages and 7 
pr e on 5 1 Ven. 1. Mich. 20 Car. 2. Hart re * 
19 Per Rolle, Chief Juſtice, If the cauſe were marine Ah: 
: court of Admiralty may examine a contempt to the f. 
ut cannot proceed againſt one that reſcues him, that did s ſuf 
contempt. Style 171. Mich. 1649. 4. 78 
: l . e denied on the party's being yu 20. 
775 - S wo] a felonious matter. Style 233. Dethick's * 
wes 
11. The court of Admiralty have no power to tabe 2“ ſthe 
| cognizance upon a petition to them, by wa of ſtipulanon | the 
| ; : a matter not incident or dependant upon afar there. Ho lies. 
473. * * 24. vi. If 
12. Bur if the court of Admiralty on a pro r ſuit they tem 
take bail by way of ſtipulation, 7 may 3 thereof boy 3 
_ againſt executors in their own way. 1 Show 14 ſ 806 
= b. 260. Greenway V. Barker. 1 Keb. 500. Evars\. Ft . 
ey may levy the condemnation money. Keb. 439. . U 
5 3. A ſmith libels in the Admiral Court for mending es, t 
5 for the defendant's inteſtate; and the adminiſtrator ple ng; 
_ 8 hath fully adminiſtered, and the plaintiff arreſt hat 
the ſhip ; the adminiſtrator had a prohibition. !- beg ty, 
{X 


Prohibition. 


. 4:4 not ſhew that they arreſted the ſhip within the ad- 

| -riſdiction. 2. Becauſe an action _ the caſe lay 

e debt at common law. 3. Becauſe Plene Admin'flrava 

nable only at common law. Lit. 166. A/hton's caie. 

14. If the court of Admiralty refuſes a plea of the ſtature 

imitations, and does not give ſentence thereupon, as rhe 

amon law requires, a prohibition lies; but not for retu- 

-2 copy of the libel, nor being within the ſtatute. Hearar. 

; Barkley v. Morrice 302. 2 Salk. 553. 

Where the court of Admiralty refuſed a plea that they 
ht to have omitted; yet upon an offer that the court of 
Imiralty would allow the plea, the court granted a condi» 
nal conſultation, 2 Leon. 182. Somers v. Buckley. 

16. Whether the court of Admiralty hath conuſance intra 
un U refluxum Maris. 1 Keb. 14. Ball v. Blackmore ; à 
ubition granted nifs Cauſa. 

17. Tho! the government of beacons belong to the admi- 
y juriſdiction, if the party ſues for the profits, it ought to 
ried in the courts of law; ſo if the right of the thing 
cs in queſtion. 1 Keb. 576. 

g If one ſhip falls foul of another, and the party grieved 
in the court of Admiralty, Hide doubted, whether a pro- 
tion lay, in regard that part of the owners of the > 
14 not be known, and no remedy at law; but, per Keel- 
and Twiſden, this is no colour to give a juriſdiction where 
e was none; and upon delivering in the names of the 


ners, a prohibition was granted. 1 Keb. 700. Martin v. 
en. 


. Upon a ſuggeſtion that the contract was made on land 
5 ſufficient for a prohibition, without pleading it below. 
[-b. 786. Green v. Colduck & a. 


prolits ariſing from letters of Mart, Cc. there a prohibi- 
les, ſuggeſting that the agreement was made on land; 
ne ſuit be only for an account ariſing on letters of mart, 
ide agreement but an inducement; Quære if a prohibiti- 
les. 2 Keb. 442. : 

1. If the admiralty proceed for the non- performance of an 
cement, a prohibition ſhall be granted; aliter (as it is ſaid) 
"ey proceed there for the damage, upon a promiſe to de- 
goods in a bill of loading. 2 Keb. 498. Caule v. Cook 
* Upon a libel in the court of Admiralty for mariner's 
pes, the plaintiff ſuggeſted for a prohibition a contract in 
is; but a prohibition was denied, the court taking no- 
| * they had always indulged mariners to ſue in the ad- 
, becauſe by the courſe of that court many of them 
may 


20. Where the 2 libels upon an * relating to (*P471) 


— — — en —_— 


Prohibition. 


may join in the ſuit ; and tis the cheapeſt and h 
ous method to recover their wages, 5 ps > 
contract as ſuggeſted, the defendant may plead it in 
court ; and if they do not allow that plea, then it m; 
proper time to move B. R. for a prohibition ; for if i fu 
be granted before the plea is difallowed, tis Prejudging 
Juſtice of that court: But if the maſter and ſeamen bin j 
fuit againſt the owners for wages, a prohibition will be ory 


ed. Mod. Caſ. in Law and Eg. 379. The Mariners caſe it ap 
1 Ven. 146, 343. 2 Ven. 181. Alleſon v. Marſh. Ca 3 
2 Show. 86. | being 
Nen 
Fel. 319. (L) At what time a prohibition Mall be granted of ye v. 
. Sentence. nof 
1. a man be ſued out of the dioceſe, and anſwerind 6 I 
Spiritual Court without ous that exception, and p g 
rerwards ſentence is given againſt him, he ſhall not hat * 
Y co car. prohibition; becauſe he did not take the exception to (4) aft 
97: juriſdiction, but hath thereby affirm'd the“ juriſdiction i A 
6 Mod. 252. f a K f ere | 
* Vide the Fa.. 15 Ja. B. R. per Curiam, a prohibition denied bete nt 
eaſes before Pudſey and Richardſon. T 
on the ſtatute of H. 8. for citing out of the dioceſe. * 
3 2. If it appears in the libel that the court had no juni pla 
— 70, Car. tion of the cauſe, a 8 ſhall be granted aſter ( EY. 
6 Mod. 252; tence ; but otherwiſe is it, if it does not appear in ibe le 1 5 
Comb. 356. then it ought to appear by an averment. Mich. 8 7a. N "8 a 
Mod. Caf. in L. and Eq. 194. Carth, 97. Fal. 132. 2 Salk, 648. 3 Salk 287. Ce Ul by 
4 356. arde 
c) But if a 3. If the party appeals after (c) ſentence, a prohibition law 
ſentence b ; q 
was 46 5 Mich. 8 Ja. C. B. James's caſe. | 
Sp' ritual Court, and the defendant brings an appeal; yet if the ſuit did not belong ny 0 
nally to them, as tithes of trees ſpent in fuel, a prohibition ſhall be awarded 3s be. nam 
the coſts as to the principal ſuit, notwithſtanding that the 32 H. 8. cap. 7. % i reof 
eccleſiaſtical judge ſhall compel the appellant forthwith to pay cofts ; for that ', | bs 
the cauſe belongs properly to the Spiritual Court, Noy 137. If a perſon cone! 7 
Intereſſe ſur, upon a ſuit by another parſon for tithes, and ſays, that the bnd («1 3 lor 
t thes are demanded are within his pariſh of Stoneham, and not within the pariſh * in a1 
Fam; and upon this they are at iſſue, and found for the defendant in the Spiritwl mu: 


and ſentence given for him, and the plaintiff a»peals to the archbiſhop, 20 peving 


* W 
appeal coſts are aſſeſs'd againſt him in he court of N. according to the ſlatule oP . 
$ cap. 7. now in this caſe, tho' the iſſue was triable at la; yet he having fem? 
ae the archbiſhop by appeal, a conſultation was granted, Cro Eli. 175, Tra cofl 
ca ſe. an a 
(*P472) * 4. If a ſuit be in the court of admiralty, upen 5 54 
1 Keb. 163, ſuppoſed to be done ſuper altum Mare, and the defendant mal " 
165. anſwer, and ſentence is given, no prohibition {hall be g nt 
hn if ed, upon a bare ſurmiſe that it was not done ſuper alan l ibi 
— — 3 unleſs it appears fo by the libel, or by ſome writing | ſen 
the libel matter apparent. Mich. 12 Ja. B. R. bet een Ta nf 
Mod. Caf. in Tourſon. 1 Rol. Rep. 80. 12 Co. 77. his 
ſ 
L. and Eq. 5 tens 


194- 


Prohibition. 


e the caſe of Tremorlin and Sands, Comb. 462. per 
, ir doth not appear here in the libel, that the Admiralty 
un hath any jurifdic ion, and wherever they have not ori- 
wal juriſdiction of the cauſe, tho there ariſe a queſtion in it 
it is proper for their conuſance; yet that alters not, nor 
Wl av ay the pow er of the common law. But if they have 
lic tion of the original, tho'a queſtion ariſeth proper for 
common law, yet they ſhall try that, and after ſentence, 
(t appear that the matter contained in the libel is triable at 
mmon lav, we will grant a 13 at another day, 
being moved again; Holt and Rookby were for a prohibition, 
ten and Eyres contra. V. 2 Prownl. zo. the cafe of Jen- 
yi v. Audley, the ſame point adjudg d according to the opi- 
nof Hit and Rookby. 
6. ln the caſe of refuſal of proof, *ris not known till the ſen- 
ce is given; and therefore in that caſe tis time enough af- 
ſemence, per Holt, Hotter v. Friend, 1 Show. 161. 
7. A ſentence was given in the + tas Court at Litchfield 
ainſt the plaintiff, who afterwards appeal'd to the Arches, 
ere the ſentence was affirmed, and adjudged againſt the 
pintiff; whereupon he ſued out a commithon of delegates, 
{ the matter was re-examined, and ſentence there given for 
plaintiff; and thereupon another commiſſion was ſued 
t to re-examine this matter, and now a prohibition was 
V to ſtay this ſuit; for it was ſaid, that by the ſtatute of 
. 8. it is appointed that a ſentence before the delegates 
il be final, and then this ſecond commiſſion is not well 
arded. But it was thereto anſwer'd, that the Queen had 
law an abſolute power to grant commiſſions to re-exa- 
ne, which is not reftrained by that ftatute, and that it had 
ſo ruled before three times, and of that opinion was 
iam; but becauſe it was a new caſe they would adviſe 
reof. Ceo. Eliz. 571. Gerwis v. Halliwell. 
In the caſe of Smith, and the executors of Pondreil, a ſuit 
n fora legacy iu the Prerogative Court, and the party liv- 
in another dioceſe ; but becauſe the will was proved in the 
tual Court, and the ſuit in the ſame court 1 the pro- 
was, and there a ſentence given for the legacy; and af- 
ards upon an appeal to the delegates, the ſentence affirm- 
coſts raxed, an excommunication upon the ſentence 
in appeal, the court held that as the party had ſo long ac- 
cd under the juriſdiction of the court, they came too 
for a prohibition. 3 Cro. 97. 2 Cro. 429. the ſame 
p adjudg'd, and a difference there taken, that where a 
bition was granted, and the party neglecis to ſerve it, 
— of excommunication is pronounced, ſor want of 
N ver there, upon the matter, he ſhall have the benefit 
s Prohibition, but not where he ſuffers a definitive 
gence, g. Per 


Prohibition. 
9. Fer Holt, Chief Juſtice, for ſuing out of the dioceſe. if 
you admit the juriſdiction, you ſhall not have a pr bin 
after ſenrence ; ſo if it appears upon the whole derbi ed, (f 
the Eccleſiaſtical Court, that the whole matter was -t . bound 
aſtical conuſance, a prohibition lieth not after "i; Wuichi 
but if a cuſtom was pleaded there, a prohibition max 1 Tempu 
after ſentence. Conib. 448. Chicken v. Dickſon, 6 25 and — 
595. Somerſet v. Markham, the ſame point. = 
10. And Holt, Chief Juſtice, in the caſe of Parker and C, 
ſaid, he knew no caſe where one comes too late for : prohili 
(P47 3 tion after ſentence; * but in the caſe of ſuing out of ted 
ceſe, or where there is a ſuit for a Modus, and the deg 
pleads payment, and there he comes too late to den Fs fa 
Modus, for by pleading payment he admits it, 6 l ;-; | 
Far. 132. Salk. 548. Gardner v. Booth, S. P. Comb. 356. He. ende. 
ris v. Scott 254. 2 Sho. 145, Mich. 32. Car. 2. Tomlinſa 4 0 
v. Freeman. 2 Sho. 155. dic 
11. This difference is likewiſe taken, that if upon the fue 7 
of the libel it appears, that the ſpiritual Court could at firf urt 6 
have no conuſance of the cauſe ; and if it appears that the 
party cited lived out of the dioceſe, there the ſentence make N 
no alteration ; but otherwiſe where no ſuch thing appear; up 
on the face of the libel, mentioned in the caſe of Vance and 
Spleen, Carth. 33. the ſame point before adjudg'd in C g, 
Broad v. Piper. 1 Ven. 611. Godb. 163. 
12. If a prohibition be granted before ſentencc in the Sit: 2. If 
tual Court, and not delivered till after the ſentence, the mat 


and v 
and a 


Ins int 
2 profil 
waiter | 


ter being of ecclefiaftical conuſance the court will grant a c er, ll 
fultation ; for it is a prohibition after the ſentence. Can veer 
448. Gibbon's caſe. ma | 

(A) At what Time it lies after Sentence. _ im, be 


I. ENERALLY, if there be a ſuit in the Spiritual Cour, 

and ſentence is there given for the plaintiff; and ther 

upon the defendant appeals, and afterwards prays a prohibs 

ta) Cro Eliz. tion; it ſhall not be granted, tho” if he had come before {d | 
371, 898. ſentence, it might have been granted; becauſe it is nomen ih 
Tro Ja. 249. ent after ſo great an expence, and no exception taken! Ie 
3 juriſdiction, to grant a prohibition. Hill. 9 Car B. 1. 
Godb. 163. tween Frize well and per Curiam ſaid, that a by; 
2Show- 145, judges of England had _ under their hands lately, vt Cor 


258 ze. Prohibitions were in queſtion, not to grant them in ſuch caſs 
C Mod. 242» Comb. 254, 366, 448, 462. Carth. 97. Far. 132. 2 Salk. $48. 38% 
2. But if there be a ſuit in the Spiritual Court ſor titbes 


where the queſtion is, whether the lands, out of which * 
riches are iſſuing, be within the parſon's pariſh, or ct 


Prohibition. 


.-4 within the King's foreſt ; after a ſentence for the plaintiff, 

ind an appeal by the defendant, a prohibition ſhall be grant- "_ 

4, (b) becauſe it is always out of their juriſdifion to try the —_ ame 

dounds of pariſhes ; and alſo it concerns the King; for if it be 2 glx. 548. 
chin the King's foreſt, he ſhall have the tithes, & nullum if it does ap- 
Tempus occurrit Regi. Hill ꝙ Car. B. R. between Frizewell pear in the 


du hich concern'd the Lord Darcy and North. libel, or by 


the proceed- 
ings in the cauſe, that the cogniſance thereof does not belong to the Spiritual Court ; there 


; erhibition ſhall be granted after ſentence. 3 Salk. 287. Where it appears that the 
waiter ſuggeſted for a prohibition is collateral, and dehors the libel, tho' it may prove "y 
Court had no juriidiction, a prohibition will not be granted. Mod. Cal. in L. 2 
L. 194. 
";JAfier ſentence in a ſuit for tithes of mills, a ſuggeſtion 
a Modus comes too late; for tho' the court takes notice that 
hey allow no Medus, yet a Modus muſt be ſuggeſted and 
pleaded in time. 2 Keb. 721. 
On a motion for a prohibition, the court will not take 
adicial notice of a cuſtom in London, after ſentence ; for they 
pight to have pleaded it to the juriſdiction of 1 
urt at firſt, Mod. Caſe. in L. and Eg. 176. Brook v. Ving field. 


Vi here he ſhall not have it, becauſe he may have a i P 474) 
more ſpeedy Remedy. 


IT JHERE a man by intendment ſhall have a remedy by 
an appeal, no prohibition lies. 

2. If a man deviſes a —— to B. to be paid to him within Ayliffe . 
year after his death; provided, that he dies within that Brown. 
tar, then the legacy ſhall be void; and it-ſhall be divided _ 
een P. and E. and afterwards B. dies within the year, pint ad- 
nd his executor ſues for the legacy, and ſentence is given for judg'd. 
m, becauſe they held there the condition to be void; yet no 
hibition lies, becauſe by intendment he ſhall be aided by 
ppeal. Mich. 21 Ja. B. R. Clark's caſe reſolved, and a pro- 
tion denied. 
3 The court doubted, whether a probibition ſhould be 
anted after ſentence, though they agreed that the defendant, 
ithſtanding the ſentence might bring an add ion in London, 
he ſame words, to which the ſentence could not be plead- 
1 bar ; and by that means the party might be doubly pu- 
a 0 the ſame thing. Hawkins v. Cook, Hill. 3 of W. & 

213. 


0) After 


| 
| 
| 
[ 
8 
» 
| | 
| 


Fol. 320. 


and after the conſultation granted, the plaintiff in the pf. 


(*P475) 


charge of payment of tithes, which was alledged in the jo 


Plaintiff may have a new prohibition for the reſidue af the 


Prohibition. 
(O) After a Conſultation. 


At what time it lies, 


1.FF a prohibition be granted, upon a diſcharge of tirk 
1 upon the ſtatute of 31 H. 8. in the hands of the be 

and upon iſſue joined, it is tried at common law]; and thee. 

upon the plaintiff is nonſuit, and a conſultation is granted ; 


bition pleads in the Eccleſiaſtical Court the ſame plea, in di. 


hibition, which the ſpiritual judge accepts, and proceed; t 
try it there, a prohibition lies, for the trial at law is final y 
on the libel, and ſhall not be tried in the Spiritual Oun * 
again; becauſe it was proper for a trial at law. H. Ry. the pa 
caſe 372. fol. 286. Farmer's caſe. 

2. When a conſultation is lawfully granted, i e. upon the to the 
right of the thing in queſtion, there a new prohibition ſhall diſcha 
not be granted upon the ſame libel ; but when a conſulratian the pl; 
is granted upon any fault of the prohibition in form, b; mi- 
r of the clerk, or by miſpleading of any ſtatute, or ſuch 
ike ; there a new Prohibition may be granted upon the ſane 
libel. 2 Brownl. 247. 2 Brownl. 26. Dorwood v. Firiinin 
—35. Anonymus—the ſame point. And if a man live 
for tithes for ſeveral years, and a prohibition is granted fv 
part of the years, and a conſultation is awarded; yet the 


dittior 
cale. 

Cra. EI 
Lit. 151 
le If tf 
Wrll ute 
conſalta 
bien la 


time. Bid. 1 Leon. 130. Caſe 177. Stranham v. Med bo | 


3. After a conſultation by the defect of collateral mare, 
and not granted upon the right, a new prohibition may x 
granted by another court, as well as by the ſame where te Ap 
firſt ſuit was brought. 2 Keb. 719. Brigghamv. Robjm ' 

4. Per Holloway, After a conſultation awarded, for w 
POE the ſuggeſtion, the party ſhall be for ever ban dpa 

aving another prohibition on the ſame libel. Cond. 6; 

* 5. Where a conſultation is granted in one court, the fe- 
ty ſhall not afterwards move for a prohibition in another co "pi 
Cro. Eliz. 277. Lyſs v. Watts. 

6. If a conſultation be granted, for not proving the ſupge 
tion by two witneſſes, according to the ſtatute of 2 H x Wh 
not upon the ſubſtance of the ſuggeſtion, for want of f tc 
or for the inſufficiency thereof; it is not within the fats 


Fo Ed. 3. cap. 4. For that is intended where a conſulr Mat pa 


was granted upon the ſubſtance of the ſuggeſtion ; what ſti 
being proved inſufficient by a verdict, or nonſuit me 
dence, and not where it is granted for the inſufficiency _ 
ſuggeſtion. Cro. Car. 208. Stroud v. Hoſkins. M. ets 
the fame caſe. 7 


Prohibition. 


re the defendant in the ſpiritual court ſuggeſted 2 
5 _ 28. for all tithes, and upon a prohibition Ped in 
his modus; upon which a conſultation was granted, and upon 
the ſentence againſt him he appeals, and then ſuggeſts a new 
modus of 2 tithes of corn and hay only; e ſhall not 
have a new prohibition. 3 Bulſt. 182. Biggs againſt J. S. 
Puſon of D. Paſ. 14 Ja. X 


Conſultation ; 


c —— 
(p) In what (a) Caſes it ſhall be granted. Fol.. 320. 


1. IF a probibition be granted upon a good ſuggeſtion, and (a) — — 


the parties go to iſſue upon the ſuggeſtion, and the (b) iſſue is doth not lie 
found againſt the plaintiff in the prohibition ; yet if it appears properly; 


to the court, upon the finding of the 2 that there is a good . 


diſcharge of the tithes upon a modus decimandi, although not have 
the plaintiff has miſtaken his iſſue, (e) no conſultation ſhall his remedy 
be granted ; becauſe it appears they ought not to have juriſ- in the 
dition of it in the ſpiritual court. Hob. Rep. 259. Berry's —_— 

tale. Godb. 446. 


3 5 pl. 514. (b) 
Cro. Hliz. 819, the ſame point adjudged. Beal v. Webb. 2 Cro. 576. 3 Cro. 113. 


Li. 181. Toddard v. Tyler. Trin. 4 Car. 1. C. B. Hetley 100. the fame caſe. 
the declaration be inſufficient, or if the plea does not ſupport the ſpiritual 
url liftion claimed below in the one caſe ; the prohibition drops; and in the other a 
conſultation is awarded; though upon iflue joined, the plaintiff in the one, or the 
&-{-nlant in the other caſe had obtained a verdict. 5 Co. 133, 163. Cited in the caſe 
of Dr. Bentley. Trin. 5 Gco. 2 B. R. Fitz-G. 307. 


2. As if upon a prohibition the iſſue is, whether all the 
lands within ſuch a pariſh ought to be diſcharged from tithes A prohibi- 
for a certain (d) modus decimandi; and the Jury find that all on was 


the lands præter certain acres ought to be diſcharged, &c. but mga he, 


pot thoſe acres; although the iſſue be found againſt the plaintiff quit for 
in the prohibition ; yet no conſultation ſhall be granted for any tithe lamb, 
{ the lands, but for thoſe acres; inaſmuch as it appears that von a ſug- 


Here is a good diſcharge and a real compoſition for that. Mich. ; gots of a 
3 Ja. C. B. between Perry and Bawfrey —_— Hob. 8 Rang 2 


ep. 259. but yet there, inaſmuch as the ſuit was for tithes in for every 
Ladd out of the land excepted only, the conſultation was lamb fall- 


pranted ; for there the ſuit was well founded. Meine. 
| | farm in 
at Pariſh, whether to be granted after there had been a prohibition before, upon 2 

eon for 21. to be paid for every lamb which fell in the pariſh, and found for the 
pint; ant a conſultation awarded. Vide 1 Ven. 47. 


Yor. Il. Kkk 4.3 


Prohibition. 
OP 470); *3. If the plaintiff in a prohibition declares that he is feet 
479) in fee of two meſſuages and two mills; and that he, and all 
thoſe, whoſe eſtate, &c. had uſed to pay 208. to the perſon in 
lieu of all the tithes iſſuing out of thoſe two meſſuazes, ud 
* © two mills; and that he had erected * de novo two new mil 
ro. Jac. 1: ; Wn 
420. within the faid two meſſuages; for which alſo he ought to be 
diſcharged ſrom the payment of any tithes by law, and ihe dt. 
fendant hath ſued in the court chriſtian. for the tithes of four 
mills ; to which the defendant pleads for a conſultation, an! 
traverſes the preſcription as to two meſſuages and two old mill; 
whereupon they are at ifſue, and as to the two new mills a de- 
* 1 Keb. murrer is joined, and after the plaintiff is *nonſuited upon the 
286. (a) If trial of the preſcription which determines the demurrer alſo; 
the plea for and therefore (a) a conſultation ſhall be granted for the whole, 
ae Mich. 13 Car. B. R. between Goodwin and Smith, per curian, 
25 to part, adjudged. This concerned the Torrington mills in con. 
and void as Devon. 
to part, the 
conſulta- ws i : 
tion ſhall go as to that part, which is good; but you muſt enter an ulterius nolle 
3 for that part which is void. Cro. Eliz. 1. Foſter v. Peacock & ab. Up 
ibel againſt the biſhop of Landaff ſetting forth that the plaintiff was preſente! i) the 
dean and chapter of G. and refuſed to + Kare him; the biſhop moved for a proiuvitig, 
and ſhewed quod non habetur talis rectoria cum cura animarum in eadem diocef, {el 
perpetua vicaria ; a conſultatipn was granted —_ the inſtitution of J. but that they 
ſhould go no further; for whether there be ſuch a rectory or not, is triable at lay; 


and to that point was cited 2 H. 4. 30. 1 Leon. 181. Caſe 255. Stagg v. Biſkoy d 
Landaff. V. 1 Leon. 277. 


4. If a declaration in a prohibition be good, and the pit 
(0 If an for a conſultation inſufficient, and yet 900 an iſſue be jcincd, 
Tac be and a ſpecial verdict is found, by which the plaintiff hath vo 
joined upon cauſe for a prohibition ; yet, if that which is ſo found be in- 
a collateral pertinent to the iſſue, no conſultation ſhall be granted, 11 


os Wie Co. 15. Priddle v. Napper adjudged. 


be nonſuit, 
or a verdid paſs for the defendant ; yet if it appears upon the record, that the cela. 
dant hath no cauſe for an eccleſiaſtical ſuit, he ſhall not have a cynſultation. 3 
where the plea for the conſultation was, that the teſtator made a will, an! the & 
fendants his executors, and he ſued them to prove the will, and an iſſue era 
and the plaintiff was nonſuit here; inaſmuch as he hath cauſe to ſue in the * * 
court (i. e.) to prove the will for the goods ; for otherwiſe he cannot maintan 8 
action; a conſultation was granted And if an iſſue upon a cuſtom or pan 
found for the defendant, or the plaintiff be nonſuit, though collateral to tte a 
diſpute ; yet if the prohibition be founded upon the cuſtom or preſcription, ans 
tation ſhall be granted. 2 Cro. 576. 3 Cro. 113. Norton v. Jenner. Inn. * 
Fitz-G. 308. Dr. Bentley's caſe the ſame point. If an iſſue be joined in ph 
tion, that it is perſe&y good and apt; yet if it be foun! againſt the plain Y 
ſultation ſhall be granted, or if the preſcription claimed, is not good. Cro. JG 5, 
Joice v. Farker 


burt! 


5. After a prohibition, if the party will ſubmit himſelf ante 


the judgment of one, who ſuppoſes himſelf to have 450 = 


odus 


Prohibition. 
diction, who hath none; yet no conſultation ſhall be granted. 
10. . 5 

| 0 if a man hath a prohibition upon a libel for the tithes of 
ſaggots, upon A ſuggeſtion that the bote were made of 
preat trees above twenty years of age, and in the ſuggeſtion the 
quantity of the faggots are miſtaken ; yet if it appears that he 
hath made his ſuggeſtion _— to the copy of the libel 
given to him by his proctor, no conſultation ſhall be granted; 
tor by the ſtatute 2 H. 5. he ought to have a true copy of the 
libel, Mich. 4 Ja. B. R. between Swinnerton and Man ad- 
judged. | 
: On a prohibition for ſuing for tithes of faggots of oak 
and elm, cautele making his libel for faggots, which were of 
beach and thorn ; the defendant prayed a conſultation, za guod 
he ſhould not meddle with the — of oak and elm; for 
otherwiſe the party that maketh the faggots may, per cautelam, 
put in a ſtick or two of great wood into the faggots, 
and ſo prejudice the parſon of all the tithes of the refi- 
due; but the court ſaid, if it be ſo, the party muſt ſhew the 
ſpecial matter *pro conſullatione habenda; that the oak and elm (P* 477) 
are ſo intermixt, that he cannot do otherwiſe, and pray a con- 417 
ſultation as to that, which was thorn and beech; and ſo it was 
done in Molyns and Dawes's caſe, where ſuch a ſpecial conſul- 
tation was granted upon ſuch ſpecial plea; but as it is here, he 
can have no prohibition for any part. Cro. Elis. 347. Back- 
burſt v. Newnton. 

8. There was a ſuit for tithes, and a prohibition granted 
upon a ſuggeſtion of the lands being barren, and eos im- 
proved; hereupon a trial is had on a declaration on the prohi- 
bition, and a verdict for the parſon, that the lands were not 
barren; and thereupon there is a conſultation. | 

9. Though there be ſutficient matter before the court, for the 
court to grant a conſultation upon the matter; yet if it appears 
to the court, that there are not proper parties before the ſpiri- 


x tual court, the temporal court will not 2 2 conſultation, 
» where the libel ſets forth that the parton or farmer of the 
* rectory of L. ought to pay to the vicar tithe corn; and it ap- 
* 


peared upon the libel, that the defendant in the ſpiritual court 
vas neither parſon or farmer of the rectory, but of part of the 
decor, and the reſidue was in the hands of S. againſt whom 


Ine luit was not brought; a conſultation was denied. Sutton 
Dou ſe, 1 Leon. 10. 


vids 10. It a cuſtom is alledged to pay 4d. for ever dit. 
 (& . 5 * . * Acre in 1 
. of targe of tithes, and by a verdi& it is BY but 3d. though in 


at caſe it is found againſt the party, yet it appearing to the 
283 that no tithes ought to be N — e Wil be 
arp Lit. 154. But if another modus be found, and that 
g us that is found is quite uncertain, it is az if no modus had 
” proved, and there a conſultation ſhall go; as where a 
us is ſuggeſted to pay 4d. for every cow, and 24 for every 
CEE 2 call, 
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calf, and the party proves that there never were any ti ; 
in ſpecie, . ſome ot the inhabitants paid 64. * _ 
conſultation was granted. Lit. 151. Toddard v. Tyler. Tan 
4 Car. 1 C. B. Hetley 100. che ſame caſe. | * 
11. In a prohibition, the plaintiff ſuggeſted chat the pariſh 
of Huntſpill is an antient pariſh, of which he was an inhaj; 
tant, and uſed lands there; that in the ſaid pariſh there 5 
4 Mod. cuſtom to pay ſeveral ſmall ſums to the parſon in lieu of ſmall 
__— tithes, which ſums are 3 ſet forth, that this pariſh was 
Comb. 403. Within the hundred of Huntſpill; and chat there is a cuſtom 
the ſame alſo for every inhabitant and occupier of lands within the faid 
caſe. Cartl. hundred of Huntſpill, to be diſcharged of tithes, for the paſture 
393. of barren and unprofitable cattle; the defendant traverſed the 
cuſtoms, and iſſue thereon being joined, it was found for the 
plaintiff; and now it was moved in arreſt of judgment, that 2 
cuſtom alledged in non decimando in a whole hundred is void in 
law, admitting it to be good; yet it was not well pleaded here 
becauſe the plaintiff had not ſhewn that there was a ſufficient 
maintenance for the perſon, befides thoſe tithes : the court ſaid, 
* 2 Bul. it would be difficult to ſhew a * un decimando for any tithes, 
285. 1 Rol. ynleſs thoſe of wood; for all the caſes that incline to ſuch x 
_ 22. cuſtom, are put ſeverally, that a county or hundred may thus 
1 -, preſcribe, but don't mention what tithes are in queſtion; and 
Skinner they ſaid further, that where tithes are paid for things, which do 
560. 3 Mod. not ariſe by annual profit, they muſt be due by cuſtom; bur 
336. ſuch a cuſtom in non decimando cannot be good; theretore a 
conſultation was granted. | 
12. Per Fenner, ſpiritual perſons may preſcribe in non dici- 
mando; for there it is no prejudice to the church. 1 Leon. 241, 
248. the ſame point. 
Cro. Car. 13. Where the plaintiff in his declaration, upon a prohibi- 
238, 239- tion ſhews, that the defendant had ſued after a prohibition, 
Hinde v. which is a contempt, and ought to be anſwered; the court held, 
oP; that no conſultation ought ro be granted without anſwering to 
(Pr 478) the prohibition; (but ſaid the court) “perhaps in ſome caſes, 
when the prohibition appears to be unduly granted, the deten- 
dant before appearance having committed no contempt, may 

have a conſultation upon a motion. 


It may not be improper before we conclude this chapter of Prohibition, 
to inſert a few obſervations concerning tithes, for the better undrr- 
flanding the ſeveral caſes before mentioned relating therets , where 
the utmoſt brevity is made uſe of, and yet will be found uſt) 
references to the ſeveral caſes mentioned in the books. 


Of com- . Tithes. 
parable i I. Tithes of things that are tithable are due of common 


x Wee] 4 — ̃ iſch d. 
ind. right io kind, unleſs they are charged or di arge 1. Tithe 


benefit muſt not accrue to another. Hob. 197. 2 Salk. 656, tain, and 2 
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2. Tithes may be changed by a cuſtom in a particular place, Ion 
2 modus or preſcription, or by agreement or compoſition, changed. 

3. A cuſtom is local, and muſt be limited an confined to Wit 3s 4 
ſome particular place ; a preſcription or modus is at large, and OS 
not confined to a your ; and therefore in pleading a cuſtom, 
the manner is to ſay, that time out of mind, there hath been what a pre- 
{ach a cuſtom uſed and approved of in ſuch a place, that, &c. ſcription. 
But in a preſcription you only . that Rach a one, and 
all thoſe whoſe eſtate he hath, have uſed time out of mind to 
pay ſo much, &c. | 

4. But in this they both agree, that if there have been fre- Wherein 
quent interruptions they can obtain no force; but after a cuſtom they agree. 
or preſcription has once duly obtained, a diſturbance or inter- 
ruption for ſome years will not deftroy it; and about thele 
cuſtoms or preſcriptions the civil, and common law differ, 
which is the reaſon that they are to be tried by our law (always 
10 be preferred) wherever they come in queſtion, and are the 
giſt of the ſuit; for by the civil law, forty years concurrence, 
and much leſs, will make a good cuſtom or preſcription ; but 
by our law they muſt have been uſed beyond the memory of any 
man living to the contrary ; for if any man living, or any au- 
thentic record, or other evidence prove it was otherwiſe, the 
cuſtom or preſcription will fail. 2 Inſt. 653, 654. 

5, As where the plaintiff, a biſhop, ſuggeſted that he, and How the 
all his predeceſſors bad been ſeiſed of the manor, and that as Ai toi 
long as it was in their poſſeſſion, it had been diſcharged of e . 
liches, and ſhewed that in Edw. 6. the ſaid manor was conveyed in their 
to the duke of Somerſet in fee, and afterwards was regranted conſtrudti- 
to the biſhop and his ſucceſſors; it was held that this preſcrip- 9 
nion was not gone by this interruption. 1 Leon. 248. Cale 
335: Biſhop of Lincoln and Cowper. | 

6. A cuſtom or modus muſt be reaſonable, or be naturally That a 
ſuppoſed to have a reaſonable commencement; it muſt alſo be ne e —_ 
certain, and the parſon or vicar who is thereby to be excluded ee 6a 
rom the tithes in kind, muſt receive a benefit by it, ſo that the ble, cer- 


7. As a cuſtom to pay tithes in kind for theep, if they con- —_—_— 2 
unue in the pariſh all the year, and if they ve fold before ſheer- Popt. 197. 
1ng-time, but a halfpenny for every one ſo fold, was held an Cuſtom un- 
unreaſonable cuſtom, for by this means the pariſon may be de- reaſonable. 
ſcated of his tithes. Match, Caſe 128. 
8. So a ſuggeſtion upon a ſuir for tithes of wool, that the 
tenants had uſed, between Michaelmas and Allholland-tide, 
to clip the necks of their ſheep to preſerve them from vermin, 
and fo to make the fleece better, and that the parſon had the 
oy x fleece in thearing time, was held not good. 3 Bulſt. 242. 
ole v. Parker, Mich. 14 Ja. . | 
4 9. A modus to pay a part of the very thing that is tithe is (. 
good, ner can the payment of tithes of one ſpecie be a good A mo lu. 


modus for other tithes. -2 Salk 657. M 2 
n 657. Moor 454,909. 1 An. 199. When not 
"Y 10. Ag899%% 
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The like, 10. As a ſuggeſtion of a uſage to pay a penny yearly ot 
every milch cow, and a halfpenny for every other cow, and a 
halfpenny for every mare in lieu of all tithes of cows, horſes, 
ſteers, and other cattle, was adjudged not good. Moor 911, 

The like. 11. A ſuggeſtion, that all the occupiers of land within ſuch 

a vill, have uſed to pay 25. 6d. in licu of all the tithes in the 
vill, was held ill and unreaſonable. 2 Keb. 280. 

The like. 12. Upon a ſuggeſtion, that all perſons having lands within 

| ſuch a town, but not inhabiting within the ſame town, ſhall pay 
- an acre only in ſatisfaction of all tithes, was held an untea- 

onable cuſtom ; for that it gave greater privileges to foreigner, 
than to inhabitants. 1 Lev. 116. Bawdry v. Buſhell. 2 Ven. 3 

Void for in- 13. A modus or preſcription may be void for incertainty, as 

certainty. a modus to pay 4s. for every day's ploughing of wheat, and 23. 
for every day's ploughing of barley, was held to be void, for 
the incertainty, it not being averred, how much every day's 
ploughing did contain. 1 Keb. 612. 

The like. 14. So a modus payable on, or about ſuch a day, is not good; 

For the day ought to be certainly alledged. Mod. Caf. in L. 
and Eq. 375, 376. 

The like. 15. So if a man preſcribes to pay one penny, or thereabouts, 
for the tithes of every acre of arable land; this is not good 
by reaſon of the incertainty. 2 Rol. Abr. 265. Allen's Cafe, 

r Curiam. 

The like. 16. The modus muſt be as certain as the tithe deſtroyed, or 

| loſt by it; and therefore a modus to pay 28. in the pound of 

the improved rent, in lieu of tithes, 4 111. "op 6% 657. 

17. But tho? it be generally true, that unleſs a modus goes 

—_— to the perſon, who by oy ought to have the tithes, or unlels it 

compoſi- be for his benefit, 'tis not good; yet if it was originally paid 

tion. to the prior, who was ſeiſed of the tithes, as of a portion af 

tithes, before the diſſolution of monaſteries, and afterwards to 

the king and his affigns, it is good : for the compoſition being 

made with the prior, it is enough for the party to ſhew paj- 

ment to him, and to thoſe who have his right. 2 Mod. 319. 

James v. Trollop. 

Not goed to 18. A modus to pay one thing for another, or a part of the 

pay tha ſame thing in another mauner may be good; but a modus 19 

Annes pay the very thing itſelf, that is the tithes, is nevera g 

the tithes, Pa) J. Ver . hat 
in lieu of modus, unleſs payable in ſome other manner, i. e. ſo 25 

' tithes. the parſon, or he who has the right to the tithes, bas ſome be 

Denied, nefit by it. 3 Cro. 609. 3 Bul. 326. 2 Cro. 47. Hob. 33% 

— Ray. 277. 1 And. 799. 1 Mod. 229. 
cuſtom to pay a 20th part for the 10th tithes, being due of common right. 7 Ked. 7h 


19. A 
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19. As to pay the tenth cheeſe made from May to the firſt of The like. 


Auguſt, in lieu of all tithe milk for the whole year, is good; S0 2 pre- 


- 1 ing | ſcription 
for the man's labour is added to the thing itſelf, but to pay the ©'P 
tenth Kr of milk is not good, unleſs (per Popham) it was ieee 


it at the parſonage houſe, or at any other place. Cro. occupiers to 
Elk. 60g. Auſtin v. Lucas. Moor 909. the ſame caſe, Ray make the 


aſs int 
277. Latch. 122. 6 Mod. 261. : $7: — peg 
the yarſon to have the tenth cock, may be a good diſcharge of tithes of the after- 
mA the parſon js to have the tithes, as of the growth of the ground, but not 
of the labour and induſtry of the farmer. Het. 233. Hide v. Ellis, Hill. 4 Car. 1. 
That milk ought to be carried to the parſonage houſe. Kay. 277. 


20. A W for a modus, that he paid the tenth fleece Where 


of wool in lieu of all locks and tithes due for wool, is good as $994 35 to 


to the ſubſtance, and not like the caſe of the tenth ſheaf, in CO 


lieu of the corn and raking,* in 33 of Eliz. in the caſe of Sha- (* 480) 


kerley and Marvin; but this ſuggeſtion was ill it ſeems, tor 

want of the words uſually paid, which are iſſuable. The put | - 
ſame point adjudged in the caſe of Gryſman v. Lewes, parſon tiye in 
of Kingſland, Cro. Eliz. 446. 415. Sherrington v. Fleetwood. form. 

21. A modus upon payment of ſo much to the pariſh clerk, That it 
unleſs it is ſaid to the uſe of the parſon, is not good. Cio. muii be to 
Eliz, 51, Moor go8. 1 Leon. 94. S. C. So to ſuggeſt, —— 
that the owners of ſuch lands had found ſtraw for the body of ws Tp tea 
the church, unleſs you ſhew that the ftraw was given to the 

ron, and he beſtowed it on the body of the k 26 Cro. 

Eli 276. Scory v. Baber. 

22. So where the vicar ſues for tithes, and the pariſhioners A modus to 
ſuggeſt a modus to pay ſo much to the parſon, and that plea the rector, 
was diſallowed ; a conſultation was granted; for the modus be- * 1 
tween him and the parſon, is no diſcharge of tithes to the the . 
vicar. 3 Bulſt. 220. Wintell v. Childe. Mich. 14 Ja. Yet nere it 
a modus to the rector has been held a good diſcharge againſt is. 
the vicar for tithes of willows. 1 Mod. 216. Vide as to this 
* Yelv. 86, March 11. Winch 44. 45. 1 Ven. 61, 
Fs pl. 1055. 780. pl. 108 1. go7. pl. 1267. Lit. 

ep. 61. 


Mere Modus's, Cuſtoms and Preſcriptions have een held good, 
and where not, either for the matter or the manner thereof, rolatmg 
to the follrwing particulars. 


| | . 
Of ti 
of lan Sherrington v. Fleetwood. 1 Rol. Abr. 651. pl. 


and calves, 15, 18. Moor 909. Cro. Eliz. 475, 
Anonymus, Latch 254. 
To 
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* Wiſeman v. Denham, Godbolt 329. Caſe 44.1 
To be diſ- Cro. 609. cited in the cafe of Auſtin v. Luca, 
charged of Moor 909. the ſame caſe. The ſame point cited, 
the tithes Raym. 277.» 2 Salk. 656. Hill v. Vaux 
of milk. Modern caſes in law and equity 11). 2d pat 
cited in the caſe of Smithſon and Dodſon, 
A modus 


for eggs. þ Lee v, Collins, 1 Rol. Abr. 648. 


Anonymus, Moor 910, 911. the ſame point cited 
in Awberie's caſe. _— Eliz. 702. NN 5 
Hun. 2 Lutt. 1652. Dyer 349. 2 Salk. 66, 
Of wood. Archbiſhop v. Duke of Newcatiſe 3 Bulſt. - 
Foſſe v. Parker. Lit. Rep. 31. Cicil v. Scot. Cro, 
Eliz. 363. Jeſop v. Payne. ; 
Scory v. Baber, Cro. Eliz. 276. Ingolſby v. Jobs 
| Jon, Cro. Eliz. 786. Hutton 58.—Cro. Elis 
Of hay. 660. Johnſon v. Awbrey. Moor 910. 1 Kcb. 
] 684. Richardſon v. Fawconbridge, Noy 15, Pu- 
ry v. Chauncey. 2 Keb. 212. Brown v Haywood, 


eCro. Eliz. 446, —__ v. rom 4 or 2 
; oint cited. Cro. Jac. 575, 5 6. Jouce v. Parke. 
or we } a Salk. 655, 656. Hard. 184. Gouldſb. 147, 
2 ” caſe 66. Moor 910. the ſame point cited in 
9 Awberie's caſe, caſe 1280. f. gil. Cale 138, 
L 1 Rol. Abr. 641. pl. 19. | 


rode any ©" Mod. 341, 4 Afi. 25. 


| (Cro. Eliz 467. er v. Feak, 
(P* 401) *Of a park diſparked. Hob. 40.— -Moor 909.— 
| | the ſame cale, Moor 863. 


Whether a copyholder o 
a Biſhop diſcharged, 
ſhall preſcribe to be | Cro. Eliz. 784. Crouch v. Fryer. 1 

diſcharged of tithes, by, Rol. Abr. 653. Moore 618. Nel. 

reaſon of a bare pre- 2. Noy 132. 1 Keb. 886. Wi, 
ſcription in the lord, kinſon v. Richardſon, 

his farmers and copy- Rt: 


holders. 


To pay the 10th cock of þ Cro. Elis. 704. Green v. Hun. 
barley. 


To be diſcharged of) Palm. 37. The earl of Clanrickard 
tithes of box. againſt Denton. 5 

2 Co. 45. Cro. Eliz. 599. Pigot!, 

For a layman to have de- Hearne 763. Cro. Eliz. 293. ow 

cimas gatbarum, or in the caſe of Sherwood 3 


decimam garbam. Winchcombe. 4 Aſſize 25. Mov 
483. pl. 685. o 
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Ci Rol. Abf. 654. Letter I. pl. 11. 
Letter H. pl. 13. 655. pl. 2. C. 53. 
Letter H. per Tot. Hob. 42. 
_ Faulkner v. Andrews. 2 
5 ulſt. 240, 285. Moor 425. 
Ola preſcription de non WII os ade Gro. Eliz. _ 
decimando. the ſame caſe. Moor 219. Branche's 
caſe. 13 Cd. 15. 4 Mod. from 
536 to 344. 2 Salk. 655. Skin- 
| ner 560. Winch 65. Cro. Elis. 
311, 512. Palm. 38. F. 
3 Keb. 705. | 
1 Rol. Abr. 654. 3 Bulſt. 312. | 
1 Rol. Abr. 654. 

Noy 108. Holland v. Heale. 1 Rol. 
Rep. 419. Goſlin v. Harden. 1 
Lev. 179. Shephard v. Penroſe. 1 
Sid. 278. the ſame caſe. 2 Keb. 
2. the ſame caſe. | 

Of barren cattle, —— 2 Bulſt. 238, 239, 240. 

Ot wood. — 2 Keb. 319. Croucher v. Collins. 


Of geeſe. 
Of mills. 
Of bread. 


EY 


Of fiſh, 


Of Lands diſcharged from the Payment of -Tithes. 


ng may be diſcharged from the payment of tithes, BY agree- 
either by an agreement, or real compoſition with the 9 
ſon, or by the ſtatute of diſſolved monaſteries, where the tion. 
ands were diſcharged before that ſtatute. 

2. This real compoſition is, when an agreement is 
wich the parſon or vicar, with the conſent of the patron 
and ordinary, that certain lands ſhall for the future be diſ- 
charged from the payment of tithes in“ ſpecie, by reaſon of a (P* 482) 

recompence agreed to be paid, or made to the parſon, &c. in 

lieu thereof, either as an entire ſum, or an annual payment, or 

by a ſettlement of lands upon the incumbent and his ſucceſſors 4 
for ever, or by doing ſome other thing that will be of advan- | 
tage to the parſon or vicar, to whom the right of tithes doth 
Otherwiſe belong. March 87. 368. 

3. But ſuch compoſitions to make it binding as to the ſuc- How to 
ceſſors, muſt be made either by deed under hand and ſeal, or by make it 
matter af record, as by fine in the king's courts. Hob. 170 binding. 
And if by the parſon, patron and ordinary to charge the inhe- 

12 =, patron muſt have a fee, and not ſor life, or in tail. 

idg. 95. 

4. Per Hutton, a pariſhioner veg pn, his tithes for 


life, is naught with + 
Hanes 6 ” 4 without deed. Het. 107. in Walfingham and 


made What is 2 
real com- 
polition. 


5. If 


Prohibition. 


Lands dif-. 5 If one contracts with the parſon for a diſcharge of the 
charged in tithes of his lands for years, and lets thofe lands to another 
the hands they are diſcharged in the hands of the leſſee, becauſe the di. 
of the charge runs with the land; but otherwiſe, when one takes 2 


1 2585 leaſe of his tithes from the parſon, and makes a demiſe of the 
land, he ſhall have the tithes of the leſſee. Hutton 31. Boch 

v. A e - 4 
If a lay impropriator, or a parſon lets the glebe, chat! 
| _— 0 not a ide of the tithes in the hands of che lefſec. Ibid 
11 Co. 13. Owen 39. Bridg. 33. And if a parſon releaſe ty 


his pariſhioners all demands in the land, yet the tithes are not 
thereby releaſed. Owen 39. Style v. Miles, 1 Leon. 411. the 
ſame caſe. 
Not good 7. An agreement to hold the lands diſcharged, during the 
without a time the parfon ſhould continue incumbent, was held ill, wich 
Geed. out a deed. Owen 103. Woodward v. Nelſon. 
Titheatte 8. Fer Dodderidge and Haughton, if a parſon be a tenant 
in the lands Of the lands, and at that time the land is Gſchargel from the 
di the tithes in his hands; yet if he lets, or ſells the trees, they are 
leſſee. tithable in che hands of the leſſee, unleſs he ſells che tiches alſo. 
f Palm. 38. | | 
A compol- 9- A prohibition was og to ftay a ſuit for tithes, ſup- 
tion ſuable geſting a plea and refuſal of an agreement for a year, which 
in tne ſſi- being by way of contract, and not in bar, as an agreement for 
7 oe. life or years, is not ſuable in the ſpiritual court, But, pe 
in . * curiam, it is all one, and boch are triable in the ſpiritual coun, 
if the ſuit be for tithes in kind; aliter, if for money, then a 
prohibition would lie. 2 Keb. 6. Buckley againſt the Biſhop 
of Cheſter. 
8 10. Where A. ſuggeſted, that he held lands of B. for atem, 
tool com- that the defendant, in conſideration that A. the plainuit pro. 
pofition- miſed to pay him 10l. a year, promiſed the plaintiff he ſhould 
hold the pts without tithes, this was held to be a good di- 
charge tor the time, and a good-compoſition to * a pro- 
hibition. 1 Leon. 151. 25 208. Chapman v. Hurſt, and that 
it was not like a covenant. 2 Leon. 29. Woodward v. Buggs. 
How they 11. Tithes are not properly ſaid to be ifſuing out of lands, 
are not ex- therefore unity of poſſeſſion does not extinguiſh them, nor 
1 are they extinguiſhed by a releaſe of all the right 10 the 
334. the land. 1 Leon. 248. eaſe 336. 1 Leon. caſe 411. the lane 
ſame point. point. 0 5 
Where not 12. But where the parſon, in conſideration of 12d. grantel 
goo with- to one of his pariſhioners, that he ſhould hold his lands dit- 
eut a dced. charged, this was not held good without deed ; but if the pation 
ſue againſt his promiſe, the defendant might have an action 


upon the caſe. Leon. 73. caſe 98. 2 Leon. 29. caſe 32 
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Prohibition. 


gee more of compoſition in the law of tithes, and Danvers 
2d vol. of his abridgment of Rolls Tit. Diſmes. 

13. R. parſon of D. by a deed indented between him and 8. 

miſed and undertook, upon the receipt of 11s. that he 
would acquit the ſaid S. and his afligns of all tithes, ſo long 
2s R. ſhould continue 2 S* covenanted by the ſame deed (P“ 483) 
to pay the 11s. S. affigns the tithes to A. for a year, and from 
year to year tamdiu partibus placerent, and afterwards the farmer 
of the parſonage ſues for the tithes. A had a prohibition, but 
upon debate a conſultation was granted ; the council for the 
conſultation argued ; that 1. by the deed to Sayer, no intereſt where the 
in the tithes paſſed to Sayer, but that he ſhall not pay them; aſſignee 
ſo at moſt but a covenant to hold diſcharged. 2. If an intereſt ſhall not 
did paſs ; yet, that no prohibition lies, it being a contract, that re _ 
he ſhall be diſcharged tor life. 3. That tho' the leſſee himſelf charged. 
might poſſibly be entitled to a prohibition, his aſſignee ſhall 
not, - hath part of the intereſt only: And the caſe of 
Shadron and Clinch was cited, that if a leſſee covenants for 
him and his aſſigns to repair a meſſuage, his leſſee of pau is 
not to repair. oodward's caſe, Paſ. 13 of Eliz. was likewiſe 
cited, as a caſe in point; that if a parſon promiſes A. in con- 
ſideration of 10s. to be paid annually, that A. thall be diſ- 
charged of tithes, that a prohibition ſhall not lie; but A. 1s 
put to his action, and his aſſignee ſhall not have it. Palm. 

36, 37. Aldreſh v. Ray, Hill. 16 Ja. 1 Rol. 267. adjudged. 
Mich. 17 Ja. B. R. 

14. A ſuggeſtion of an agreement between B. and the par- Cro. Ja. 
ſon, that B. thould retain lands free of tithes, in conſideration 669. Hony- 
of 10s. per annum, and ten loads of wood, payment and ac- ng ow 
ceptance was held good, by way of retainer; and that the aſ- W. = 
ſignee might have an advantage by it, tho“ by parol; but if upon well and 
contract, quære if the aſſignee may maintain an action of co- Pelfe's 


venant. Godb. 33. pl. 426. — af 


b.. 384. 
Of lands diſcharged from the payment , tithes, by the ſeveral acts 
of diſſlving abbeys, and ve/ting their lands in the crown, and 
aaf lands are diſcharged by theſe acts ref, eftively. 


* 


Cro. Car. 424. 1 Jones 2. 368, 370, 
373. 1 Sid. 320. 1 Lev. 185. 
1 Keb. 162. 2 Keb. 28, 60, 85, 
27 H. 8. Cap. 28 of the 5 162, 175, 472. Cro, Eliz 422. 
leſſer monaſteries. 1 Kol. Ab. 654. 1 Rol. Rep. 54, 
| Hob. 113, 295, 306. 2 Cro. 422, 
60%. Noy 97. 2 Show. 184, 439, 
460. Hetley 133. 


31. H- 


Prohibition. 


ps | 7 | Hob. 295, 307. 1 Jones 2. a. b. a 
> | \. 2 Cro. 607. Dyer 349. 2 Bulk. — 
| 1 Rol. Rep. 53. 1 Leon. 241. Noy 
97. 4 Mod. 337. a Co. 3), 4, 
559- 4 Leon. 47. Moor 219, 528. 
Bead 243, 164, 168, 169. Hurd, 
190, 315. Hetley 133. 2 Leon. 11, 
| Owen 56. 2 Keb. 29. 1 Ley. 18, 

3 Keb. 45, 217. Raym. 225, 
2 Brownl. 8. Dy. 277. 2 Co. 46. 2 Cro. 
32 H. 8. cap- 24. of the 57. Moor 913. 2 — Ay 8, 20, 
hoſpital of St. Johns Godb. 392. Bend. 168. 1 Jones 
of Jeruſalem. 8 182. Latch 89. Raym. 225. z 

| Keb. 208, 217. 


31 H. 8. Cap. 13. of the 


greater monaſteries. |; 


— 2 * — 4. 


| "2 Co. 46, 49. Moor 219. 11 Co. 1 
37 H. g. cap. 4. and 1 2 Rol. Abr. 1 * 2 Leb. 459. l 
of Ed. 6. cap. 14. of. Keb. 45, 217. Raym. 225. Bridy, 
college and chauntry | - Latch 89. Goldſb. 395. 1 
hands. , 4% 181 to 191. 2 Brownl. 8, 23. 
oy a. 3 913. 
| nft. 655, 656. r 170, 171, 
2 & 3of Ed. 6. _ l Bug. 63. Heater 5 1 Ro 
as to barren lands im- Re 1 Cro, 
yon derelict =) Pr 394; P5907 430, JOY 3 


475- 10 Co. 86. 6 Co. 18. 2. 
<4 * . i Keb. 253, 387. Repert. Ca- 
lands, &c. non. 38). 


484. Caſes whers diſputes have ar;/en, 4 tithes cught ts be paid, n: 
(F" 484 ) fe lating to the following particulars. | 


Of ſtone, pit-coals, turfs,} 
ſlates, bricks, tiles, | 2 Mod, 77. 2 Keb. 596. 


earihen pots. 


Of fiſh. Palmer 527. "NE 
Of marl, ſand, lime, C Cro. Eliz. 247. March 56. 6 Mod 
chalk. 223. 2 Mod. 35. 


Of mine, ore. 1 Chan. Caſes 2/72, 282. 2 Vern. 4. 
Of the afier-mowths and) Moor 910. 1 Rol. Abr. 640. 216, 


rakings of corn. 6. Cap. 13. 
Of birds and beaſts feræ ) Moor 90g. Lit. Rep. 311. Hee 
nature. 147. 1 Rol. Abr. 640. 
Ole, Ke. J Tait. G51. 


Of new mills, — 47 Inſt. 622. Lit. Rep. Cro. Car. 523 


. 324. 3 Bulſt. 212. 0 


V 


Prohibition. 
Of woollocks, gat eB Eliz. 363. Moor ort. 3 Bulſt. 


tailings, or birlings o 
| ſheep. 
horſes. 


ob fuel ſpent in we} Eliz. 609. 


houſe | 
Plow. 470. Co. Els. 477: 
b 2 nf}. 621, 624. 11 Co. 48. 


ol green tares given to 'F Leon. caſe 30. 


Of timber-trees aride & pu- 80. 3 Cre 477. Gould. 148. 


Kal. Rep. 100. Moor 908. 
Li. 149. 


Of cattle brought up for the . 
pail or Laa TY ; e r 
of pigeons. A 5 77. Lit. 311. Haley 


— 


Of horſes for pleaſure only. Pham 126. 1 Buff. 171. 


2 Brownl. 33. Mor 541, 908. 
3 3 105. 1 Leon. 

opping trees. 79. 1 300. 3 70. 477. 
Geldfb. 135. 2 Cro. 100. 1 
Kol. Rep. 100. 


Of conies in a warren. — 2 Kal. Rep. 458. 


Of young plants in a nurſery. V. Fones. 416. 


Of wafte ground, if it affords 
apes. 4 paw th. . 311. 3. J. 16s, 


Of agiſtment of cattle. — 2 Keb: 293. 1 Med. 216. 


"x Rol. Abr. 651. Noy 148. 
: Hutton 57. 3 Cro. 476. 
Owen 34, 74. Moor 909. 
| 1 Brownl. 31. Heb. 39. 
Of a park diſparked. | s Watfon 513, 514. Parſon's 

Law B 


240. 1 Kal. Rap. 196. 
Winch 2. Clay 91. 


Cro. Fac. 100, 133. 2 Loon. 
tride. Moor 541. 2 Gro. 100. 1 


* #3. 
. . - 


Prohibition. 


( 485) * Of the Libel, Suggeſtion, Writ of Prohibition 
as Pleadings, Trial, &c. Of the Li. 
* 


Upon a li- 1. IF the libel be inſufficient in the ſpiritual court, tho 
bel * declaration aids the matter, and 9 it ſufficient, " 
Drombicon the prohibition ſhall ſtand; as where the libel is, that by the 
all tang, ſpiritual law every perſon having the tuition of auy infant under 
tho* the de- age, committed to him by the will of the father, vel per jugi 
claration competentem, ought to have the cuſtody of ſuch infant, and there 
＋ ei. be a ſuitin the ſpiritual court for detaining him, and thatcon- 
ae e a commitment by the father, upon the ſtatute of 12 of 
r. 2. which appoints the remedy in other courts; and alfy 
comprehends all guardianſhips at common law, of which the ec- 
clefiaſtical courts have no conuſance, and tho' the declaration be 
with this exception, viz. (except where they are in the cuſtody 
of any other, by reaſon of tenure, or appointment of the father) 
: yet that will not mend the libel, 2 Lev. 219. Lory v. Reynes. 
Is to be in 2. The libel is to be in court before a prohibitioncan be grant 


court. ed. Comb. 135. Corſet v. Huſely. 


— 


no =, © = == 


Of the Suggeſtion. 


fuſici- 3. If upon a libel in the Spiritual court, the defendant mates 
| —_— a ſuggeſtion to have a prohibition, if ſuch ſuggeſtion be inſal. 
eſtion ficient, the other party need not demur to it, and ſo have it en- 
des not tered upon record; but as an amicus curiæ, he may ſhew the ſame 


t 
0 
Þ 
0 
ti 
h 
5 


3 to the court, and the court ('tis ſaid) will diſcharge the rule, 
Hdemur. Leon. 10. Sutton v. Dowſe. 1 Leon. 181, Caſe 255, the ſane a1 
point cited, it 
Where 4. Where the matter ſuggeſted for a prohibition appears upon U 
there muſt the face of the libel, there needs no affidavit; but if you mo 
3 — for a prohibition, as to more than appears upon the face of be d 
where not. libel, to be out of their juriſdiction, you muſt have an affidanit fi 
of the truth of the ſuggeſtion. 2 Salk. 549. Godfrey v. Llew- 0 
ellin. : 
IIl for du- 5. If the ſuggeſtion contains two different matter?, each of - 
plicity. them a foundation for a prohibition; as the one for not grant. 
ing a copy of the libel, the other upon the merits ; ſuch ſugge 4 
tion is ill, and the court (tis ſaid) will not grant a prohibition, - 


6 Mod. 308. 1 
When to 6. A ſuggeſtion cannot properly be amended after a ptohi 


d- 1 J = @ . 
r Show. 67 | 7. But 
nen not. f 


Prohibition. 


5. But if the count ſees that there is a foundation for a prohi- 
bition, they will give liberty to amend the ſuggeſtion. 5 Mod. 


8. Upon a ſuit for tithes of wood, the plaintiff ſuggeſted, that yyhere t 

he had 3 in the pariſh, and that * wood was cut for fuel — rg 

burnt in his houſe. But the ſuggeſtion was held inſufficient, un- was inſuf- 

leſs he ſhews that the houſe was for maintenance of huſbandry, tie ent. 

by reaſon whereof the parſon had uberiores decimas. 1 Vent. 75, 

9. The ſuggeſtion founded upon a ſuit on the ſtatute of Edw. To be 

6. of barren lands newly improved, and therefore exempt from proved 

tithes for ſeven years is to be proved within fix months, other- _ _ 

vile a conſultation. 2 Show. 92. Thomas v. Gifford, Hill. 31, * 

2 Car. 2. | 

| 10, The ſuggeſtion muſt be certain as to the ground of the Uncertain 

complaint; as 1f a man does ſuggeſt, that he Le ahead a re- as to refu- 

leaſe in the court chriſtian, and had only one witneſs, that is an ſal o 

uncertain ſuggeſtion, and a conſultation was granted ; for tho” 

ke had but one witneſs, if it don't appear, that he offered that 

one witneſs, who was refuſed, he is not hurt; but if the ſu gel- 

tion had been, that he had but one witneſs to prove it, which 

they refuſed, a prohibition would have been granted. Cro. Eliz, 

88. Bagnall v. Stokes 666. Mallory v. Marriott. (P* 486) 
u. Buttho' a ſuggeſtion muſt be certain, yet ſuch precifecer- n uch 

uinty is not neceſſary as in a plea, or even in a declaration up- certalnt 

on a matter at common law; as if it is ſuggeſted, that P. the pro- — 

prietor of the rectory of B. and his predeceſſors had twenty acres as in a de- 

of paſture, and another cloſe of twenty acres of wood in lieu of laration or 

tithes; it was held ſufficient, without ſhewing of what eftate, or 4. 


how, Cro. Eliz. 736. Auſten v. Pigot, the ſame point in 2 Cro. 
501. Moore v. Bullock. 
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2 12. Nor is there ſuch preciſe proof neceſſary in the caſe of a 58 
_ ſuggeſtion, as in ſome other * 1 as if the ſuggeſtion be upon ,, 2 
modus to pay 4s. a year, in diſcharge of all tithes, and the proofs proof af the 
= are, that he uſed to pay 58. 6d. yet no conſultation ſhall go; for tuggeiiion. 

it appears that the party libelling had not any cauſe to ſue for 
pon liches - _ 1 819. 
„05 13. So it the preſcription be, that the parſon holds an hun- 
che dred acres of land in Ben of tiches, and the wok is, that he holds 2 
an ſixty only; it is well enough. Cro. Eliz. 736. Auſten v. Pigot, 
len- of which ſee hereafter under title evidence. ; 
14. The ſuggeſtion muſt not vary the matter complained of in That it 

þ of the libel, if it does, the court will grant a conſultation; as where myſt not 
rant- E. the farmer of a rectory impropriate libels in the ſpiritual court vary fron 
gel 112 ſadili in dixira parte cancelle, and in his additional libel he li- the libel, 
uon. bels pro loco primo, and principally in dextra parte cancellæ, the de- 

5 fendant ſuggeſts for a prohibition, quod eff antiqua parockia & 
bibi anliqua cancella, and that he is ſeized of an ancient meſſuage in 


that pariſh, and that he and all thoſe, Ge. had uſed to fit in dox- 


tra 


| Prohibition. 
tra parte cancelle præ ict, to hear divine ſervice. N 
of common right the parſon impropriate, and by 3 
farmer, ought to have the chief ſeat in the chancel, becauſe he 
ought to repair it, but that by preſcription another pariſkioner 
may have it; but in this caſe a conſultation wasgranted, becauſe 
3 libel is pro pos _ and the ſuggeſtion is only pro /eil; i 
extra parte eccle/iz, and not pro loco primo therein. 
Hall Elks. N NO 
The like. 18, A e erer muſt not vary from the count, fora variance 
between the ſurmiſe and declaration, is ill; for a ſurmiſe is in- 
ſtead of, and guaſi a writ. 1 Leon. 128. Cro. Eliz. 136. 
Variance. 16. In a ſuit tortithes of barren ground, a prohibition was de. 
| nied for the defect in the ſuggeſtion, in not alledging that it wa 
| ſuapte natura flerilis, and not pleaded ſo in the ſpiritual court, — 
; : 6 Mod. 86. : ; 2 
na tug- 17. Ita man in a ſuggeſtion for a diſcharge from tithes, byrez- 
33 © ſon of an abbot's holding them diſcharged — the time of ti dif. 
charged, ſolution of monaſteries, and ſo conveys it to the king; it is not 
becauſe the enough barely to ſay, that the abbot held them Miche ed of 
abbot he'd tithes, but he muſt ſhew how; for a claim of diſcharge of? tithes 
_—_ 5 is againſt common right, and therefore it ſhall be taken ftritly, 
munen and the ftatute of 31 of H. 8. cap. 3. is, that the king, &c. ſhall 
how. hold it in as large and ample manner as the abbot, &c. held it 
therefore he ought to take noticein what manner it was diſcharg- 
- ed from tithes. Noy 97. Slade v. Drake. | 
Mufi ſhew Nor is it ſufficient for the patentee of lands that were in the 
that the abbot, at the time of the diſſolution of monaſteries, to ſay in dif. 


ran pry charge of tithes, that he holds the lands in his own hands di Wi 
the will. charged; but he muſt ſhew that they were in the hands of theab- lu 

bot at the time of the diſſolution, and are now in his own, nor In 

is it ſufficient to ſay, that ſuch vills were ſo, unleſs he goes fur | 
Letters ther, and ſhews that thoſe lands are parcel of the vill. 1 Keb. ta 
2 to 85. Barrington's caſe. iel 
| * 19. Nor is it ſufficient to ſhew in the ſuggeſtion, that virtut 
r ds literarum patentium, &c. he was ſeized, but they mult either be bef 
and io be pleaded in hæc verba, or produced in court. Noy 127. 2 Keb. ed 
ſhewnto #60. the ſame point. 1 Ven. 120. the ſame point. 
be diſ- 20. Where a ſuggeſtion was held ill, ſetting forth that by the gal 
charged cuſtom of England no tithes are to be paid for the agiſtment of 0 


ee cattle kept for plow or pail, not adding that he had arable laud 


feeding of in the pariſh. 5 Mod. 96, 97. 

cattle, | 5 R 

P* (485) *21. Held that there might bean averment that the parties ve" 
Wh.:« ſued out of the proper dioceſe, if the ſame does not appear int 
may be an libel; ſo where one is ſued in the court of admiralty tor a mattes 
wes gen done u pon land, there may be an averment that the contract u 
intra Cor. made intra corpus comitatus. Godb. 214. Hughe's Cale. 
pus ca- 

mitatus. 


. 
22. 


Prohibition. 

\ If an action be brought in an inferior court, upon a eon What to 
mf he 40s. where they — not juriſdiction to hold plea of oy — 4 
and in order to ouſt the ſuperior court, 1d. is acknowledged n erior 
0 be paid; it is proper in your * for a prohibition to ut. 

{ay, that the 1d. was not paid, but that it was ſo acknowledged 
on purpoſe to ouſt the ſuperior court. Palm. 564. Clarke v. 
Cale. T rin. 4 Car. B. R. 5 ; Fi, 

23. A ſuggeſtion for a prohibition to the admiralty, that if Butnot 
there was any contract, it was made on land within the bady- ofa "ficient to 
county, is not ſufficient ; for it ſhould have been, that the con- lay, E — 
uact was made upon land. Style, 1 Hill. 21 Car. B. R. ſo inthe 3 
ſpiritual court for words, upon a ſuggeſtion that if the words 4c, it muſt 
were ſpoken, it was held ill; for the words muſt be confeſſed to be confeſs. 
be ſpoken. Vent. 10, Hill. 20, 21 Car. 2. B. R. Day v. Potts. ed. 

24. If a parſon libels for tithes, and only ſets forth that he is Not ſuffi- 
curatus nchfes, tho' curatus of itſelf does not imply that he is ient to ſay 


. inducted into the church; yet if the party ſued will deny that he de is cura- 
1 is ſuch a parſon, as is intitledto tithes; for that he is a mereſtipen- 1 — 2 
of diary parſon, ke ought to plead that matiter in the ſpiritual court, more. 


and then upon the refuſal of the plea, a prohibition lies, otherwiſe 
not; but if he libels in the ſpiritual court for tithes, as curatus 
ecljiz rite & legitime admiſſus & legitime inveſiitus, the laſt word 
inveflitus in the canon law ſignifies the ſame as induction, and it 


is good. 3 Bulſt. 310- Wrothmeal v. Gill, Mich. 1 Car. B. R. 


5 25. In a ſuggeſtion fora prohibition to the eecleſiaſtical court 
* in a cauſe for tithes and other ſpiritual profits, the ſuggeſtion proofof the 
nie muſt be made good to the court by two ſufficient witneſſes ſuggeſtion, 


within fix months after ſuch prohibition granted, provided the 
* doch not contain a negative. 2, 3 Ed. 6. cap. 13. 2 
afl. 66. a. 

26. Thoſe fix months for proving the ſuggeſtion according to The like 
the flatute are kalendar months, and to be computed from the | 
telie of the prohibition. 2 Show. 308 2 Salk. 554. »v 
I 27. And it hath been held, that if it be proved in the acation Tue like 
before a judge within the fix months, 'tis good, tho* not record- 
ed til] after the fix months. Noy 30. Skinner's Caſe. ; 

28. If aſuygeſtion be not proved within the ſix months by le- The like 
pal witneſſes, a conſultation will be granted. 2 Bulſt. 154. Brown 
1 Mich. 11 Ja. 0 

29. This ſtatute for the ſuggeſtion to be proved within the fix 
months, does not extend to _ at —.— law. Hetl. 145. 2 
=: upon a perſonal agreement between the parſon and pariſhion- 


— r for the tithes, fer totam curiam. Lit. 297. 
inthe 30. A preciſe and ſtrict proof is not neceſſary in the caſe of The like 
ag þ prohibition, as in other caſes, as we mentioned before, under 
ct au erf and vide Noy 28. 
. N 


LII1 31. If 


Prohibition. 


: 31. If a ſuggeſtion be, that the inhabitants of D. of x, 
3 is an inhabitant, had paid a modus, and upon iſſue Sikh 
only, that he paid it, that was held to be good; for every y 
cular is included in the general, and proved by it, and isa ſuf 
cient matter fora prohibition to ouſt the ſpiritual court of they 
juriſdiction. Noy 28. FF 
Of theſug- 32. A ſuggeſtion that the Mills were antient Mills, need not 
geſtion. be proved within fix months. 2 Keb. 134. Eaton v. Nayler, 


Of the Prohibition itſelf. . 


Variance. 33. A ſuit in the ſpiritual courtby the name of Gregory Love- 


Abatement grove, andthe prohibition by the name of George, &c. is ſuch 


a variance as abates the writ, - Cro Eliz. 105. 
To Part. * 


# 34. A prohibition may ga to part only. 2 Show: 461, Laſhand 
Lr“ 488] Webb's Gate. 1 Sid. 251. n | f N 46 
For what 35. Prohibitions are granted ſometimes pro deſectu juriſdifimi, 
granted. ſometimes /ro defedtu triationis, as in the caſe of a prohibition, if 
a cuſtom denied. 1 Ven. 274. 
A diffe- 36. A prohibition out of-the king's bench was awarded in 
rence oy. the time of the then late king, and held it was difſcontinaed 
— i he upon this difference; that a prohibition in the common plex, i 
kinz's upon a ſuggeſtion that muſt be firſt entered upon record, and is a 
bench and ſuit cf the party. But in the king's bench it is upon no ſuggeſti- 
in the com- on of 8 and the prohibition is but a prohibitory commitlion, 
mon Flcas. and till there has been an attachment, all is diſcontined by the 
demiſe of the king. Latch 114. 
Whomay . 37. Fer Yelverton, if two are joined in the libel, they may join 
join. in che prohibition; per Hutton, they may join in the writ, but 
muſt ſever in the declaration. Hetley 147. Comb. 448. 
2 Brownl. 5. the ſame point adjudged. 2 Keb. 744. there 
muſt be ſeveral prohibitions, unleſs the parties are tenants in 
common. Thornton v. Teiſdale. 
Joinder in 38. The Abbot of Langley let lands to R. for years, who de- 
the writs, miſed to W. for years, who granted part ofthe land to C. for the 
whole term, and B. libelled againſt them both for the tithes; 
and joined in the prohibition, and held good. Owen 13. bart 
nes's caſe. 
Conſultati- 39. If the prohibition appears to be void upon the face of it, 
on without the court will grant a conſultation without a plea. 1 Keb. 501, 
aplea. Rogers v. Weſcct. 3 
Where 40. Buttho'the prohibition be not good, but defective in form, 
ſuperſedeas or in the manner, if there is ſufficient matter for a prohibition, 
only. the court will not grant a conſultation, but a Ce to the 
: prohibition. 2 Keb. 404. Archbiſhop of York v aylor. 
Where a 41. In Noy 153. it is faid' that no prohibition might be ong!- 
ſuir's to be nally granted out of the common pleas, unleſs chere be a plea 
depending. there depending for the ſame thing, but not upon abare ſugge®® 


Probibition. 2 
on, except in the cafe of a modus decimand), becauſe the ſpiritu- 
al court will not allow it, and the caſes there cited are, Reg. 34+ 


N. B. 33. 1, 2 Ed. 4, 11. 22 Ed. 4. 20, 


Of the Declaration in Prohibition. 


A declaration upon a prohibition was held ill, ſetting Declarati- 
fork that the plaintiff e ee to the church of D. and the "dr? * 
defendant ſued him in the eceleſiaſtical court, libelling that he: plaln- 
himſelf was inſtituted to che ſame church, aud inducted before tif nduct- 
the plaintiff, and that the plaintiff had obtained a ſuper- inſtitu- ed. 
tion upon him, but does not thew that the plaintiff was allo in- 

Unted. 2 Lev. 125. Monday v. Porter. | = 
43. It the declaration varies from the ſuggeſtion, a conſulta- to ra- 


ion ſhall go of courſe ; for it is a diſcontinuance. Far. 114. the — 


tion. 


, Of the Pleadings in Prohibition. 
n | 
d 


44. Where the party inhis plea to the declaration in prohibi- yarjancs 
tion varied from the libel, by which he had claimed in = ſpiri- in the libel 
tual court two third parts of the tithes due to him for dry cattle, f on the 
and it being found for him, a conſultation was awarded; tho' declaration 


n, this variance from the libel was objected in arreſt of judgment, yet; rb. a 
he the court held it not material : — that the conſultation is no conſultas 
more than ſetting aſide the prohibition, and giving the plaintiff don. 
in in che ſpiritual court a liberty to proceed on his libel. Mich. 3 
wut Geo. 1. Mod. Cal. in Law and Eq. 133. Stratford v. Neale. 
4 45. Upon a ſuit forthe ſurpluſage of profits, the plaintiffin his 
ere prohibition ſhew'd that his fee-fimple lands and other lands were 
in charged with the payment of fiſteenchs, andzs. yearly to the poor, 
and that the reficlue was to his own uſe ; to which the defendant 
de. cleads, that the ſurplus was to go to the repairs of the church, and 401 
the 


the refidue to charitable uſes, ab/que hoc, that the ſurplus of the 

Gs; profits was to be*to the plaintiff's own uſe. Upon a demurrer this What held 
was held a good traverſe, notwithſtanding an objection by Croke, x god wa- 

that where a man pleads in bar, and takes a traverſe, he thereby verſe. 

waves his plea in bar, and that what was traverſed here, was but 

an inducement to the plea, and not the plea itſelf. 2 Bulſt. 20. 

Auſtin & al' v. Clifton & al', Mich. 10 fa. 


_—_ 46. A prohibition had been granted again the defendant, 


fit, 


ion, for that he had libelled in he court chriftian for the tithes of 
\ the line, that the plaintiff in prohibition had converted in ficals 

| & cmbuſtibile; and the ſuggeſtion was, that the plaintiff dwelt. 
rig in a meſſuage of huſbandry, and that thoſe furzes were cut and 
plea burat in the meſſuage, by reaſon of which the parſon had 


5 


11 uber ic res 
On, 


Prohibition. 


uberiores d:cimas of corn, &c. and that the cuſtom in ſuch cafes 
Is, that no tithes ſhould be paid ; the defendant appeared and 
plcaded, that the plaintiff ſold thoſe furzes, ab/que hoe, that he 
| converted them in forale & combuſiibile in domo ſua manfionali: 
Where a upon a demurrer this traverſe was held d Ka 
traverſe 8 good, notwithſtandi 
was helg the objection that the traverſe was not gobd, becauſe cont; 
well taken. to the libel; for the libel is, that the plaintiff converted t 
and now by his traverſe he denies it, and (ſay they) there are 
two cuſtoms in the vill; one for the diſcharge of tithes of 
furze burnt, &c. the other for the tithe of furze ſold; and if 
this traverſe would be good, inaſmuch as the plaintiff had 
framed his ſuggeſtion, which barred the defendant from the 
tithes of furze burnt, the plaintiff would loſe the advantage of 
2 protiibition for the furze ſold. But the court ſaid, that as the 
libel is, that he converted in focale & combuſiibile, but does not 
ſay in imo ſua manſjcnali, and if he burned bark with then, 
for burning of land, &c. in another place, not in the houſe cf 
huſbandry, he ſhall pay tithes; and therefore it is not wrong 
for the defendant to ſay, that they were ſold, ab/que hoc, that 
he converted them in combuſlibile in domo ſua manjjonali. Lit. 
367, 368. Faſ. 7 Car. 1. C. B. Rooket v. Gomerſhall. 

47. In the caſe of Thornton and Pickering, there was a pro- 
hibition upon a ſuit in the 3 court for ſaying, the deſen- 
dant was the father of a baſtard child, to which the plaintiff 

leaded, that what he ſaid, was in the ſeſſions; the defendant 

| B. a conſultation pleaded, it was out of the ſeſſions; to which 
#Eſtopp*t: the plaintiff replied, chat there is an order of * ſeſſions, that 
the defendant was the reputed father, and that the defendant 

is eſtopped to ſay, that he ſpoke the words out of ſeſſions, and 

the conſultation denied. Winch 6. 3 Keb. 200. 

Replica- 48. If a replication does not purſue the preſeription laid in 
_ hs 1 the declaration, though the plea be bad, yet a conſultation faul 
8 '© be granted, 2 Bulſtr. 240. Suckerman & al' v. Warner. 1 Rol. 


tion. Rep. 53. the ſame caſe. Trin. 12 Ja. 


Of the Trial, Evidence, and Damages. 


Where the 49. The omiſſion of the jury's finding proceedings by the 
omiſſion cf defendant contr.* prohibitionem, though it be part of the iſſue, 
ons ſindi g yet it was adjudged not material, ſo as to hurt the verdick, but 
wa 25 5 is like the jury's not finding any thing as to the vi & arms 18 


terial. ucſpaſs. Mod, Caf. in L. and Eq. 1, 2, 3. Stratford . 
Neale. 


50. 1s 


+, 5 e eee wu 


Q #*» 
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Prohibition. | 
x0. In a prohibition on a ſuit for tithes of hay, upon fifteen 
acres of land, ten acres of meadow, and ſeven acres of paſture; 
and a ſuggeſtion that he, and all thoſe, &c. had uſed time out 
of mind to pay 4d. you in lieu of all tithes of hay there cut, Endins of 
Kc. and upon that ifſue the jury find the preſcription, but that 3 —ç 
of che land was never mowed, but don't ſhew what part in contrary is 

certainty ; the queſtion was, if this verdict be certain enough, void, and 
and for whom it was found; it was adjudged for the plaintiff ; the verdict 
for both parties are agreed, that all the land had been mowed, ES 
and the finding contrary to it is void, and the verdict is certain * 
enough. Cro. Eliz. 333. Foliot v. Ridge. 

*;1. There were no coſts in a prohibition before the 8 & 9 (P 490) 
of K. W. 3. cap. 12. which gave * Cumb. 20. Vide the 
ſtatute. | 

52. Upon a prohibition againſt the proprietor of the par- 
ſonage of T. to be diſcharged of tithes, the plaintiff claimed, 
and ſhewed the precinct of the wild of Kent, that time out of 
mind it was diſcharged of tithes, and the preſcription was tra- 
verſed, and found for the plaintiff; and allo in the ſame record, 
that another place out of that precinct was diſcharged of the 
tithes of hay called P. M. which preſcription was traverſed, General 
and a 2 diſcharge was given in evidence by a bull from the preſeripti- 
pope there ſhewn, and produced in evidence, to Thomas the n. not 
abbot, that he was ſo diſcharged at the time of the diffolution ; iT 
and it was held, that ſich a general preſcription to be diſcharged ſpecial pre- 
of tithes could not be maintained by ſuch a ſpecial preſcription '-riptionin 
viven in evidence. Palmer 37, 38. Mich. 17 Ja. B. R. the evidence. 
Exrl of Clanrickard againſt the Lady Denton. 


Where the 


Of the Judgment and Execution, 


53. After judgment, upon a writ of enquiry, upon an at- q,q 
tacament in prohibition the judgment was „ becanie — 
there was no place alledged where the writ was delivered. 1 tor want 
Ven. 350. Anger v. Brewer. of a place 
54 In judgment by default, upon a declaration in prohibi- 22 

tion, after an attachment, damages are taxed, and held good. 


3 Lev. 360. Heywood v. Foſter. _— 


„ 1 | after an at- 
55. Prohibition upon a ſuit for tithes of corn, wool, and tachment. 


calves, and for the corn, makes ſu geſtion that they had uſed 
. che pariſh to pay the tenth ſheaf, in ſatisfaction of all tithes 
or corn to the parſon, and that he ſet them out, and the pariſon 

them, and that he pleaded this plea in the court chriſtian, 
and they would not allow it; and it was held by the court, it 


vag 2 good ſuggeſtion; for if he ſet out the tithes, and tho 
paiſon 


| 
f 


| Prohibition. | 
parſon would not take them, there 1s no reaſon he ſhould be 
charged again; and therefore Godirey faid, he would take iſſue 
upon it ; and it was held he might; for the wool, he made anos 
ther ſuggeſtion ; for the calves, he ſaid, they uſed to Pay within 
the ſaid pariſh, &c. two-pence for the milk of every cow, in 
ſatis faction of calves, and the proofs were, that there was ſuch 
a uſage for all the land, except five farms ; and for this cauſe it 
was held he had failed in his preſcription ; for it may be theſe 
lands were parcel of the five farms; but if it had been proved 
that the 18 were not parcel, it had been otherw ſe; and for 
this cauſe a conſultation was granted. Cro. Eliz. 205. Bennet 
v. Shortwright. | 
Cofts in the 86. The ſpiritual court, upon a ſuit on the ſtatute of 5 Edy, 
” _ 6. cap. 4. for a diſturbance in the church - yard, may give cofts 
Hurt. pro expenſis litis, and no prohibition ſhail iſſue; otherwiſe, if 
they give them pro damnis. Cro. Jac. 462. Large v. Alton. 
Where by 57. If the ſentence be given for the plaintiff in the ſpiritual 
ohe prob court, where they ought to have puniſhed the party, and he ap. 
rien the , 
cofls are Peals to the delegates, and they aſſeſs coſts for the wrong ap- 
diſcharg- peal, if the court of law grants a prohibition, the coſts are not 
ed, . diſcharged; per Hutton; pet Richardſon e contra. For if the 
coſts are to be executed by the delegates, the prohibition will 
ſtop them; if by diſcharging the appeal with coſts, the cauſe 
carries the coſts back with it to the interior court, then the pro- 
hibition to the inferior court will ſtop them there, ſo guacunque 
via dala the coſts are to be diſcharged ; agreed per curiam. He. 
167. Crompton v. Waterford. | 
Coſts in the 58. Whether the party proſecuted ex officio fudicis, & per in. 
ſp-ritual fanizam curiæ, is liable to coſts, though a per ſon be aſſigned by 
Sort. the court to proſecute. Hard. 503. Brown v. Sir Lien 
Lake. | | 
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precedents in Prohibition. 


FOR TIT HES. 


To the Spiritual Court on Cuſtoms and Pre- 
ſcriptions. 


OR a modus of tithes by a tenant for life, upon a pre- 
F ſcription to pay yearly (at ſuch feaſts) nine cheeſes in lieu 
of tithe of milk of milch cows, lying upon the premiſſes; and 
that there is a cuſtom within that parith to Pay 2d. for every 
acre of meadow ground in H. 4d. for meadow in L. yearly, 
for tithes of pay, and a hen for tithe of wood. 1 Bro. 272. 
Co. Entr. 564. Godb. 44. 

Upon a ſuggeſtion of an ancient parol agreement between 
the predeceſſor of D. and the proprietors and terre-tenants of the 
parith, and others who agreed thereto. 2 Lut. Entr, 1057. 

By the lord of a manor upon a preſcription to pay 4d. yearly 
for all tithes upon the demeſne lands of that manor, 2 Bro. 
183. Co. Entr. 464. | 
For a leſſee upon a preſcription to pay 20s. yearly for all 
tithes of meſſuages and lands. 1 Bro, 283. 3 Bro. 231. 
Por a leſſee of a ſheep-walk, upon a preſcription to pay 30s. 
yearly for tithe of lands and of the wool of the ſheep, depaſ- 

turing and fed in and upon the demeſne lands of that manor. 
Tho. 225. The ſame precedent 243. 

For a tenant in fee upon a preſcription to pay 3s yearly at 
ſuch feaſts, to the prebend of the prebendary of M. tor the 
tithe of 3 of the lands. 2 Bro. 188. | 

The like preſcription to pay 2s. 10d. to the vicar for all tithe 
of land and paſture. Bro. Red. 394. 


The like to pay 51. in diſcharge. Cl. Man. 303, 303. Bro. 
Vad. 278. | | 


The 


References to Precedents in Prohibition. 


The like upon a preſcription for the rector or farmer 
= firſt crop of oo dots for the tithes of — 6 W. 

ntr. 599. 

By we roprietor of a park upon a preſcription to pay 25. 
and a ſhoulder of every third deer killed yearly, to the vicar 
for the tithes of an ancient park. Wi. Entr. 575. Hob. 9. 
Moo. 863. Wi. 596. 

Upon a preſcription for all tenants and occupiers of meadoy 
to pay the firſt mowing in diſcharge of the tithes as well of the 
firſt math as of the laſt, Wi. Entr. $77. Hob, 250. Judgmen 
for the plaintiff. | | | 

Upon a cuſtom within the pariſh for all inhabitants to pay 
to the rector 4dh. yearly, at ſuch feaſt, for every milch- con, 
for the tithes of calves, milk and cheeſe, &c. Wi. Ent, 

28. a 
, Declaration upon a prohibition upon a ſuit for tithes of milk, 
&c. upon a ſuggeſtion of a modus to pay 28. for the tithe of 
every cow. Theſ. Br. 196. 

Upon a cuſtom within the 5 that the inhabitants ſhould 
pay a halfpenny for every ca f under ſeven fed there; and for 
every One not fed there 10d. for the tithes of calyes, and one 
calf for the tithes of calves above the number of ſeven. And 
the tithes of grain in kind, 1 Bro. 279. Reg. 51. 

That the plaintiff was occupier of a farm called S. and that 
there was ſuch a cuſtom within the pariſh, that all occupiers of 
the ſame farm ſhould pay 403. yearly to the vicar for all uches of 
that farm. Tho. 258. Co. Entr. 457. 

Upon a cuſtom that the proprietor or farmer of the manor of 
B. within the pariſh of W. ſhould pay 14]. 13s. 4d. yearly to 
the rector, for all tithes of that manor. Tho. 261. 

Upon a cuſtom within the pariſh that the inhabitants paid 1d. 
for every calf under ſeven, and ſeveral other modes of tithing. 
Wi. Entr. 537. Clift Entr. 309. 

Upon a cuſtom for every foreigner occupying paſture within 
the pariſh, to pay to the vicar yearly at ſuch feaſt, 10d. for every 
acre of paſture for all tithe growing thereon. 2 Bro. 194. 6. 

The like where divers modus's of tithes are ſet out. Clit. 


90. The like B. R. 400. Theſ. Br. 78. Cl. Man. 346. 


: 5 
(P* 492) For the tithe for the agiſtment of barren cattle, 2 Bro. 192. 


b. vide Ro. 393. 

Upon a cuſtom by a modus for barren and fat cattle, and for 
wood for firing, and repairing hedges, and for rakings. Thel. 
Br. 212. 3 Cro. 702. Noy 15. 1 Rol. Rep. 399. 3 Civ. 

02. 
b Upon a ſuggeſtion for tithes of lattermath of clover-grabs, 
upon a ſuggeſtion of a cuſtom to another purpoſe, * 
| ibiti 


Reſerences to Precedents in Prohibition. 


kibition granted. 2 Lut. Ent. 1071. 2 Bro. 50. 2 Inſt. 552, 
10. 42. | 

= —— for tithes in London upon the ſtat. 24 and 37 H. 

1. and orders thereupon were made for the archbiſhop of Cax- 

terbury and others for the payment of tithe there. 2 Bro, 18g. 

b. Yelv. 86. Hetl. 98. ob. 250. 

Upon a cuſtom within a pariſh in London to pay 13d. for 
' every rent of 6s. 8d. Vid. 238. the like Han. 189. 

Upon a cuſtom within a pariſh that the inhabitants ſhould 

y 1d. for every calf under ſeven, and for every one 
Coed that number 2s. for every pound of wool zu- 
for every lamb under ſeven an 25 and for every one beyond 
1s. 2d, for every colt above ſeven 1d. for grain in ſpecie, 
for barren cattle 1d. as to plow cattle, that they were free; 
for every acre of meadow 1d. for a garden or orchard 1d. for 
fuel wood 1d. in the name of heath Hier, &c. Wi. Entr. 537. 
Clift 590. 1 Rol. Abr. 642. | 

Upon a modus to pay for the tithes of grain and hay 2s. 4dh. 
for every wether one 1. for every cow having a calf to the num- 
ber of five cows 1d. for fix having calves 28. 6d. for ten havin 
calves 2s. 8d. and for every cow not having a calf 1d. in lieu o 
all tithes of cows, &c. Adjudged ill. 2 Lutw. 1043. 

That the inhabitants had paid the tithes of grain in ſpecie, 
in diſcharge of the tithes * rakings, and 1d. in lieu of tithes 
of the tithes of ſurze and trees cut for fuel, and the tithes of 
calves in diſcharge of the tithes of barren cattle, and the tithes 
of lands and wood in diſcharge of the tithes for the herbage of 
ſheep. Wi. Entr. 571. Cro. 702. Noy 15. Mo. 910. 
1 Rol. Rep. 399,———Cro. Eliz. 475, 690, 70. 3 Bulſt. 243. 
3 Keb. 251, 284, - | 

A ſuggeſtion upon a modus of the tithing of wool. 2 Mo. 
Eau. 26g, 276. 2 Keb. 293. Latch 254. Poph. 197. 
The like for the inhabitants to pay the tithes of grain and 
hay in ſpecie, and that in conſideration thereof they were ac- 
A of tithes of the after- graſs of lands, meadow and paſture. 

1, Entr. 601. Co. Entr. 469. —Cro. Car. 404. Cro. 
Eliz, 660. Mo. 910. Cro. Ja. 42, 116. Yelv. 86. Het. 98. 
Hob. 250. 2 Bulſt. 233. 

The like where inhabitants paid the tiches of grain, hay, 
and calves in kind, and were acquitted of the tithes of the 
alter-praſs of arable lands, and of young and barren cattle, 


i. Entr. 569. 
The like for barren cattle. Ro. Entr. 393- 


pon a preſcription to give the vicar a buck and a doe for 
the tithes of an antient 3 Wi. Entr. 596. 

2 a preſcription for the occupiers to pay yearly (at 
ach a feaſt) to the vicar 1d. for antient headlands of every 
A ws, _ for antient headlands of every half yard-land 3. 
Brown 186, | 


Upon 


% 


References to Precedents in Prohibition, 


Upon a preſeriptiou, that the rectors had parcel of + 
$7 wo for l the — of wood and ame 8 — 2 _ 
that pariſh. Tho. 238. Wi. Entr. 530. The like for the pro- 
prietor of a rectory. Wi. Entr. 530. | 
Upon a preſcription that the reftors had fifteen acres of mez. 
dow for all the tithes of hay within the vill. Wi. Entr. 
523. 
The like for all tithes of hay and milk. Vid. 245. Hu, 
296.———Godb. 36. Cro. El. Cog. Moor 909. Raym. 277. 
Latch 222. 6 Mod. 621. 2 Salk. 656. See antea in Rolls 
Abr. 648, 651. 
Upon a preſcription to pay the rector 6d. for every acre of 
paſture, in diſcharge of all tithes, except tithes of calves, Vid. 


229. 

The like for inhabitants to pay to the rector the tenth fleece 
of ſheep, and to carry the ſaid fleeces to the church, for the uſe 
of the rector, for the tithes of wool. Vid. 232. Han. 183. 

Moor 758. Raym. 277. | 
For a leſſee, upon a preſcription to pay to the vicar 6+. fd. 
yearly (at ſuch a feaſt) and to allow him the paſture of one 
_ yearly, for all the tithes of a cloſe of paſture. Vid. 230. 

an. 191. 

To 1d. for every ewe and lamb fold within the pariſh, 
and for every ſheep ſold before ſhearing-time; for the tithes 
of ſheep, and for ſheep kept after thearing time, according to 
the rate of 4d. for every hundred ſheep, and for every ſkin of a 
ſheep dying an 5. Wi. Entr. 578. Latch 25+. Popham 
197. 3 Bulſt. 242. Lit. Rep. 31. Moor 909. Godb, 174 
3 Cro.. 446. 

* For a modus decimandi by the lord of a manor, upon a pre- 
* 493) ſcription to pay 40s. 1 to the proprietor of i on 

for the tithes of grain an hay arifing and growing in the manor, 
Co. Entr. 464. 

For a leſſee for life of two mills under one roof, upon ſeveral 
5 (to wit) to pay for each of the mills 38. 4d. yearly, 
in diſcharge of tithes. 3 Brownl. 363.2 Inſt. 622. Cv. 
Car. 323, 524. 
That the plaintiff was an occupier of a meſſuage, and ſuch 
lands called C. and that all the occupiers thereof paid yearly 5% 
for the tithes day, and that there is a cuſtom within the parilh 
to pay 12d. for every milch cow for the tithes of milk, calves 
and cheeſe, and the ſtatute as to great trees. 3 Brownl. 255 

Moor 911. : 
Upon a cuſtom within the pariſh, that the inhabitants paid 5% 
to the vicar for the tithes of hay within the vill. Co. Eat 
757.1 


Upes 
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a cuſtom to pay the tenth part of five fleeces of wool, 
— fine viſu —— of the refidue by the rector. Hob. 


10. Moor 454, 999. Cro. Eliz. 440, 475. Goldſb. 


* a cuſtom that the inhabitants within the pariſh paid to 
the rector the tithes of calves, and of cattle feeding between 
ſuch feafts, and the tithes of wool arifing from ſheep dying, or 
killed between ſuch feaſts, and the tithes of honey and wax 
arifing from bees. Reg. 51. Popham 197. 1 Rol. 
Abr. 642. Moor 910. 3 Cro. 702. N 

Of the tithes of pannage of wood, —D0-—and of butter 
and cheeſe, and butter-milk in winter-time. Reg. 51. 

For the tithes of great trees. 2 Brown 193. b. Tho. 224, 
235. Wi. Entr. 594. Vid. 228. Han. 180. Ra. Entr. 488, 
489, 490. Plow. 469. 2 Inſt. 644. Vet. ' Entr. 84, 171. 

357. Plow. 470. Cro. Eliz. 477. | 

Where the detendant pretending wood to ariſe from tithable 
trees, whereas they were great trees, drew the plaintiff into a 
ſuit in the court chriſtian Br the ſame; 9 a prohibi- 

a 


3 
Where the inhabitants paid tithes of pu and hayn ſpecie, 
and were diſcharged of tithes for wood burnt in the houſe, or 
uſed for hedges, Wi. Entr. 604. The like for tithes 
of filva cædua cut for hedging. 1 Saund. 136. Mo. Intr. 267. 
275. Reg. 43, Aſh. 365. Co. Entr. 460. 

The like for underwood burnt, or uſe for hedging, or for 
nkings. Theſ. Brev. 212. 

Of tithes of lime, whereas by the law of the land they are 
not due, and the rector libelled upon a cuſtom to pay two 
buſhels of lime for every furnace for tithes. Wi. Entr. 568. 
1 Brownl, 147. N 

For the tithes of bricks by the farmer of the rectory; whereas 
the inhabitarts upon a cuſtom paid 28. 6d. to the rector, and 6d. 
to the vicar for every acre of paſture yearly, for all tithes. 1 
Brown 290. | 


By the lord of a manor, parcel of the poſſeſſion of the late 


ch priory of R. upon a compolition made by the biſhop, to pay 
55. 25. gd. yearly to the vicar, for the ſmall tithes of the manor, 
JW 1 Brown 287. 

res Upon a contract between the rector and the inhabitants, to 
55 Pay 408. yearly, for all tithes, for two years. Wi. Entr. 525. 


. The like for the leſſor, to pay the vicar 28. 6d. yearly, for all 

tithes, for the refidue of the term. 1 Brown 270. f 

The like between the leſſee and the farmer of a rectory, to 
Pay 48. per acre for wheat, and 28. per acre for all other kind of 
Nan, and 18. per acre for hay yearly, at ſuch a feaſt, ſo long = 
| 5 the 


tion, 1 Saund. 136. Theſ. Bre. 203, 80. . Eatr. 495. 
Alb. 


— — a Wa —-- Vx rer aka th 


@* 494) D. Mary, that Ph. and Mary 2 to J. who fold to . 
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the leſſee and farmer ſhould thus continue. Demurrer therets 
Wi. Ra 548 = - | CO | ; 
A ſuggeſtion to ſtay a ſuit, for the tithes of ole 
— 2 the curate and ſequeſtrator a 1 — 
lies, but denied in this caſe, upon affidavits that the lands were 
not glebe lands. 2 Lut. Entr. 1062. 

A ſuggeſtion, becauſe tithes are not due by the law of the 
land, for a dwelling houſe out of the city of London. Thef 
Brev. 200. | 

Upon a modus for the tithes of conies. Vid. 226. Har, 
1 mn | 
Where conies were 19 to be feræ naturæ, and no 
tithes payable for them, ef. Brev. 195. 


Of Lands diſcharged of Tithes. 


Of lands held diſcharged of tithes at the time of the diſſo- 
lution. 1 Brewn 277. Ra. Entr. 487. Upp. 63. 
Where an abbot of the ciftercian order beld lands in his 
own hands at the time of the diſſolution, a diſcent thereof to 


who ſold to T. from whom it deſcended to the plaintiff. Co, 
Entr. 450. Tho. 231. 

That a prioreſs ſeiſed of tenements and a rectory, heli! lands 
diſcharged of the payment of tithes, that the college was dil 
ſolved by ths ſtatute anno primo Ed. 6. who granted the lan 
to G. from whom it deſcended to W. who demiſed to the plain- 
tiff. Co. Entr. 457. 

Of tithes granted and confirmed to a prior by noblemen and 
kings; for which the parſon ſued in the court chriſtian, —— 


Reg. 72. 
| Ot lands held diſcharged of tithes by the prior, at the time 
of the diſſolution, and a diſcent thereof to Q. Mary; that Ph. 
and Mary granted to T. in tail, who died without iſſue, and 
the lands reverted to Q. Elis. who granted to the plaintiff. 1 
Brown 273. | | 
Of lands and tenements, and all cattle levant upon the tene- 
ments, and feeding in 1000 acres of moor, held n of 
| tithes by the prior, at the time of the diſſolution. 2 Bron 
Wn — * 
Upon a unity of poſſeſſion that the prior ſeiſed of the lands 
and rectory, held the lands diſcharged of the payment of tithes; 
that the priory was diſſolved by the ſtatute of 27 H. ny 


F 
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inns ſeiſed ſimul & ſemel, and granted to the abbeſs and con- 
rent of B. who ſurrendered to the Ling, who-by the ſurrender 
and the ſtatute of 31 H. 8. was again eiſed of the rectory and 
üthes ſimul & ſemel, and granted the lands to B. which by di- 
vers meſne conveyances came to the plaintiff as rector; defen- 
dant demurs thereto. Wi. Entr. 609. Hob. 306. The like 
of a priorels. Vid. 233. Han. 184. Thef. Brev. 207. 
Of an antient corn mill held diſcharged of tithes by preſeri p- 
tion. Tho. 257. Han. 171. 'The like of two antient 
mills, per legem terre. Wi. Entr. 518. 

That the rector of the church of S. ſeiſed of glebe lands in 
T. held them diſcharged of tithes by preſcription, Wi. Entr. 


L. 
het king Ed. 6. ſeized of the foreſt of S. held the ſame 
diſcharged of the payment of tithes, and granted to the duke of 
Somerſet ; from whom it deſcended to his ſon, who demiſed 
to the plaintiff, Wi. Entr. 607. 

That an abbot ſeiſed of monaſtery and tenements held the 
tenements diſcharged of tithes at the time of the diſſolution. 
A diſcent thereof to Q. Eliz. who granted to N. who granted 
to the uſe of W. who granted to F. who demiſed to the plain- 
tif, Wi. Entr. 615. A demurrer thereto. Vide Hob. 295. 
Cl. Man. 321. v2 

The maſter of an hoſpital ſeiſed of the hoſpital and lands 
held them diſcharged of tithes, and anno 36 H. 8. demiſed the 
whole hoſpital and lands to J. for ninety-nine years; a confir- 
mation thereof by the biſhop and chapter, which afterwards by 
leveral grants, aſſignments, and meſne conveyances came to the 
Mlaintiff, and the farmer of the rectory proſecuted the plaintiff 
in the court chriſtian for the tithes. Wi. Entr. 632. 

That king Ed. 6. was ſeiſed by the ſtatute of chauntries, of 
the free chapel of L. to which the tithes in L. belonged; a diſ- 
cent thereof to Q. Mary, that Fh. and Mary granted to P. who 
enſeolfed M. and from him deſcended to A. who demiſed te 
the plaintiff, that the defendant as reRor claimed the tithes. 
Ro. Entr. 371. 

For lands parcel of the priory of St. John of Jeruſalem, 
and adjudged they muſt pay tithes. Cl. Man. 343. 

n a ſuggeſtion that the king was ſeiſed of tithes in right 


of his crown, and granted them to the plaintiff. Theſ. Brev, 


Df the tithes of young hinds and deer being ſeræ natura; 

mnt tithes ought not to be paid per legem terræ. Vid. 236. 
an. 187, 

That a maſter of a college ſciſed of lands, and the rectory, 

held the lands diſchar ed of tithes, that the college was diſſolved 

dy the ſtatute anno 1 Ed. 6. who granted the lands to E. _ 

whom 
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whom they deſcended to W. who demiſed to the plain 

Co. Entr. 457. | | — 
That a bithop ſeiſed of the manor, held the ſecite and the 
demeſne lands diſcharged of tithes, that. the biſhop demiſed 3 
moiety of the demeſne lands to R. who deviſed to 8. who de. 
miſed to the plaintiff, and the farmer of the rectory ſued the 


plaintiff in the court chriſtian for tithes, and after an appeal | 


died: and the executor ſued after his death. 2 Co. 38. 


On Inſtitutions and Inductions. 


The plaintiff being the vicar of the church of N. of the 
jueen's preſentation, the defendant nevertheleſs pretending 2 
title impleaded the plaintiff in the ſpiritual court. 1 Brown 


276. | 
(P* 495) *The plaintiff being lawfully inſtituted and induRed into 


the vicarage, and the defendant ſuggeſting that the plaintif 
had taken another benefice to the value in the act of pluralitie, 
gained the preſentation thereof from the Queen, and impleaded 
the plaintiff in the ſpiritual court, praying to be admitted 
thereto. Ro, Entr. 385. 

That the plaintiff ſeiſed of a manor, to which &c. preſentsd 
R. and after [zadeach to A. who reſigned, and the church being 
vacant preſented W. who was inducted; the defendant pre- 
tending a title by the preſentation of the Queen, was likewiſe 
admitted, and impleaded the plaintiff in the court chriſtian for 
the tithes.— An appeal thereon to the delegates. Idem 382. 

Againſt the official, who impleaded the plaintiff in the ſp. 
ritual court, to preſent a perſon to the biſhop, to a church do- 
native then vacant. A prohibition thereon, Idem 386. 

That a prebendary became vacant for non-payment of a per- 
fon, or an annual rent; whereupon the Queen preſented the 
plaintiff, who was inſtalled; nevertheleſs the defendant pre- 
_ tending a title impleaded the plaintiff in the court chriſtian. 
Idem 368. 

The defendant removed from the church for ſimony, i mplead- 
ed the plaintiff (who is lawfully admitted into the ſame) it 
the conrt of arches, by appeal; a prohibition granted, 
Ro. Entr. 402. 


That a proprietor of a rectory appropriate had the tithe, 

by reaſon whereof he found a fit curate to celebrate divine ſer 

vice; and the defendant pretending himſelf to be _ * 
ple 
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pleaded the plaintiff in the ſpiritual court for tithes; —e——£a 

ohibition thereon. Vid. 249. : ; 

That the plaintiff obtained a judgment in a quare impedit, 
and had a writ to the biſhop, and his clerk was admitted there- 
on; and nevertheleſs another pay a title ſued the plain- 
tiff in the court chriſtian. Reg. 41. Br. 142. The like 
after an appeal. Reg. 43. . | 

The plaintiff brought a prohibition for a lay fee, and the 
defendant cauſed him to be excommunicated for bringing the 


rohibition. Reg. 44- The like Reg. 39, 42. 
05 the advowſon of a church. Reg. 33, 34, 42. Paſ. 4 
Ed. 3. 29 | 


Of the advowſon of a grammar ſchool. Reg. 35. 

The defendant obtained a preſentation by a judgment in a 
quare impedit, and had a writ to the biſhop, who did not ad- 
mit the clerk ; for which the plaintiff proſecuted the biſhop in 
the common pleas, and likewiſe in the court chriſtian ; 
wherefore a prohibition- Ra. Entr. 492. 

The plaintiff impleaded the defendant by a ue impedit, 
and the defendant to hinder the ſuit drew the plaintiff into a 
A in the court chriſtian. Ra. Kntr. 491. Aſk 361, 363. 

r. 142. 

The like of an advowſon of a priory, the convent whereof 
4s of the nomination of one, and the preſentation of another. 

eg. 40. 

The like of an advowſon of an hoſpital; whereupon there 
was a ſuit, and the defendant drew the plaintiff into the court 
chriſtian to diſturb the preſentation 391. 

Of the viſitation of an hoſpital, which conſiſted all in tem- 
poralties, and nothing in ſpiritualties. Reg. 41. 


Concerning the Seats, and repairs of a Church. 


By churchwardens of a church, who by the command of the 
bailiffs had pulled down down the ſeats in the church, and 
erected new ones; and the defendant libelled againſt them for 
the ſame. 2 Lut. Entr. 1033. 

By churchwardens of a church, upon a cuſtom, for the diſ- 
ro of ſeats in the chureh at their will and pleaſure —Clift 
For the inhabitants of the pariſh of St. L. taxed towards the 
repairs of the chancel of the church, without the conſent of 
tar major part of the pariſhioners. Idem 581, 584. 


MT © 


Upon 
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Upon a cuftom for an equal taxing of the inhabitants of the 
Pariſh, according to the number of acres of land, towards the 
| repairs of, and neceſſary ornaments of the church; and the de. 
fendant libelled the plaintiff in the court chriftian, upon a caf. 
tom that the inhabitants of one fide of the ditch, and the in- 
habitants of the other fide of the ditch are equally taxed within 
the pariſh. Ro. Entr. 375. 
* That the inhabitants within the vill of C. in the pariſh of w 
uſed to repair the chapel of C. and by reaſon thereof were gif. 
charged from all taxes, for the repairs of the church of W, 
Vid. 247. | | 
A ſuggeſtion upon a ſuit in the ſpiritual court, by reafon of 
*tenure, to repair the fences of the church-yard, which they 
(P* 496) had not repaired. Theſ. Brev. 185. Clift 588. 
A ſuggeſtion relating to a ſeat in the church, that all cjeq- 
ments belong to the common law, and a prohibition awarded 
to the IP of 8 N 
Upon a ſuggeſtion after an appeal, that no perſon by lay 
ee be _ to the repairs of — church of b. and for the 
diviſion of the church-houſe, and for payment to the poor pri- 
Toners of the king's bench and marſhalſea. 2 Lutw. 1019. a 
prohibition denied. 
For one inhabitant in the pariſh of W. taxed towards the re- 
irs of the pariſh church of T. by reaſon of lands. 5 Co, 
4. Aſh 373 | 
For the inhabitants of a chapel parochial, having ſacramental 
rites, (except burying the dead) taxed to the repairs of a 
church. 3 Brownl. 245. 


On Suits ſor defamatory Words. 


2 Brown 180. Tho. 246. Wi. Entr. 561. Clift 383. 3 
Lut. 1037, 1039, 1053. Item 544. 

The like where the plaintiff alledged the words were ſpoken 
in the execution of his office of a juſtice of the peace, aud in 
his anſwer in the fſtar-chamber ; for which he was fined ard 
impriſoned. Wi. Entr. 6179. Ro, Entr. 361. 


The like that the defendant was a baſtard. Ro. Ent. 


65. 5 
F The like of ſpecial baſtardy. Vid. 239. Han. 190. 
Upon ering the plaintiff out of the dioceſe for detamator} 
words, 5 the ſtatute of 23 H. 8. whereby the ſpiritual 
judge forteited Lol. with averments. Wi. Entr. 535: 


Ypon 
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Upon defamation by a teſtimony upon an inquiſition, 


It ine by an information to the jury in the leet for adul- 
tery. 12 Co. 43. By. 6210 ML. © 5d ol | 

The plaintiff ſued in the king's bench againſt the defendant 
for forging deeds, and the defendant afferting himſelf to have 
been Kelamed by the ſuit, impleaded the plaintiff and one of 
his counſel into the court chriftian for defamation: ' Ra. Entr. ' 


That the plaintiff accuſed the defendant and others for ſteal- 
ing and eee . goods before 8 of peace, and the 
delendant drew the plaintiff into a fuit. for defamation. Ra. 
Ent. 486; 5 ar ei ba | 
15 intiff proſecuted the defendant in the king's bench 
for mayhem, and the defendant ſued the plaintiff in the court 
chriſtian for defamation thereupon. Ra. Entr. 487. 
GA £753 & 
On Suits for Temporal Matters: 
The plaintiff ſued the defendant in che kipg' bench for an 
Alault, and carrying away his goods, and the defendant pre- 
ſented the plaintiff in the court chriſtian for certain cauſes 
touching the premiſſes, and which are not teſtamentary or ma- 
ina and for defamation,,, Ra. Entr. 4877. | | 
1 like for carrying away the plaintiff's wife, and his goods. 

. ntr, 48 . er of FART FU 19953 1:7 2 . 
The like for treſpaſs. Ra. Entr. 492. Reg. 35, 38, 39. 
Aſh, 36. Ro. Entr. 358. | = 5 

Co. Entr. 489. — The like for carrying away tithes. 
Res 36. Tho. 236. ,... 1:71 þ 5 
: or laying violent hands upon a clerk; Ra. Entr. 483.— 
42. | | 
0 a ſuit in the court chriſtian for debts. Ra. Entr. 484, 
435. Reg. 36, 37. Vet. Intr. 14. 

The like for detinue. Ra, Entr. 485. | 

The like for debt and detinue. Ra. Entr. 488. 
That the plaintiff impleaded the defendant in the common 
pleas in debt, and the defendant drew the plaintiff another 
executor into the court chriſtian, de firma rectoriæ inſolut'; the 
conuſance whereof belongs to the common law. 

That the plaintiff im Feaded the defendant for a debt in the 
cory common pleas, and the defendant being a clerk, ſuppoſed him- 

elf not to be ſued before a ſecular judge, drew the plaintiff into 
a ſuit in the court chriſtian to hinder his ſuit ; whereupon 
a prohibition, ' Ra. Entr. 484. | | 

That the plaintiff n a commiſſary and others upon 

a 8 for holding pleas of debt; and nevertheleſs the 
ol. II. Mmm defendant 
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defendant proceeded to hinder the plaintiff's ſuit. Ra. Ent. 


The plaintiff as executor impleaded the defendant in . 
mon pleas for a debt; for which the defendant drew * 
tiff, &c. alledging him to be perjured. Ra. Entr. 490. 

That the plaintiff impleaded the defendant in the common 

(*P 497) 2 for lands, and the defendant pretending the plaintiff to 
ave ſworn to him that he ſhould hold the lands, ſued the 
plaintiff in the court chriſtian pro læſione fidei. Reg. 43. 

That the plaintiff for a juſt cauſe took the goods of A. deceaſ. 
ed, and the executor drew the plaintiff into the court chriſtian 
for a treſpaſs. Ra. Entr. 492. 

That E. was condemned in the court chriftian in a certain 
ſum to be paid to M, and afterwards died, and he impleaded 
the plaintiff huſband to E. as her executor, for part of the monies 
unpaid, and R. impleaded M. and others (de premiſſis) in the 
king's bench. Ra. Entr. 490, 

That the defendant, to defeat a judgment in aſſiſe againſt him, 
ſued in the court chriſtian to prove his ſon born before the mar- 
riage to be legitimate, and not a baſtard. Da. 52. 

he like in a ſuit there for legitimacy, pending a fuit in the 
king's court, and before a plea. Da. 52. x2 

For the king's bailiff impleaded by an abbot in the court 
chriſtian for rent demanded of the tenants, Reg. 38. 

Upon a ſuit in the court chriſtian by a prebendary againſt the 
rector of a church, for an annuity by prefcription. © Ra. Entr. 
483. 
483. Reg. 38. for chattels and debt, which are not teſtamentary 
or matrimonial. Reg: 34, AK | 

Where a judge ſpiritual proceeded after a prohibition, Ra. 
Entr. 483. | e NE 3 

For a lay fee. Reg. 34, 35+ Vid. 231. 

For a mortuary. a. Entr, 484. Lut. 1066. 

For an annuity. Ra. Entr. 483. — 

For the bounds and limits of pariſhes. Wi, Entr. 527, Tho. 

230: 2 Mo. Intr. 280. ; | 

hat pleas concerning incroachmentsinthe church-yard ought 
to be determined in the king's courts. Clift $88. 

That the plaintiff was impleaded before the commiſſioners as 
for cauſes ecclefiaſtica!, whereas it was concerning tieſpaſſes and 
aſſaults, and coſts thereupon taxed; whereupon a pro- 
hibition. Ro. Entr, 380. 

The plaintiff proſecuted the defendant in common * for 
a treſpaſs, and the defendant ſued the plaintiff in the court 
chriſtian to excommunication, and a prohibition to revoke the 
ſentence. Ra. Rntr. 966. Wi. Entr. 535. Han. 181. 

For an aſſault. Vid. 229, 261. Han. 180. 


To 


The like by a prior againſt an abbot. Ra. Entr. 
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To ſtay Waſte. 


For a patron, as the rector, and others not to commit waſte 
in he glebe lands. Tho. 246. 


On Suits to prove Wills. 


For an executor, where the teſtator deviſed lands in tail, and 
led the executor proved the will in the common form, and the donee 
proſecuted the plaintiff in the court chriſtian to compel him to 
te doe the will per teſtes. Ra. Entr. 486. 


5 


ar- For citing out of the Dioceſe. 


For citing the plaintiff as execntor out of the dioceſe for a le- 
ourt racy unpaid to the teſtator's daughter, who died pending the 
ſuit, and the huſband proſecuted the ſuit as adminiſtrator to his 
t the vite; and whereupon the plaintiff exhibited an information a- 
Cntr, pul the ſpiritual judge for 10l. forteited by the ſtatute. Co. 
tr. 448. Y 
tary For citing the plaintiff out of the dioceſe for defamatory words 
29ainſt the ſtatute of 23 of H. 8. whereby the ſpiritual judge for- 
feits 101. with ſeveral averments. WI. Entr. 535. 


* 
* 4 A 


Sc; a copy of the Libel. 


That the plaintiff impleaded R. in the common pleas for a 
lebt upon the ſtatute of uſury, and R. drew him into a ſuit in 


the court chriſtian, where the judge refuſed to deliver him a co- 
of the libel, Ra. Entr. 491. 


es and 
W abt | 2 
For reſuſal of a Plea. 
eas for 
Fes For an executor on a ſuit for a legacy unpaid, who pleaded a 
ke tte 


* for the debt, and no aſſets ultra, which plea was not al- 
oed. Vid. 242. Han. 293. 
The like alledging, that at the time of the citation he had 


To . M adminiſtered; a plea thereto of aſſets, and an iſſue. Vid. 
5 of 
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* 


References to Precedents in Prohibition. 


Relating to Coſts. 
That the plaintiff impleaded the defendant before the bi- 


ſhop's official, and condemned to defamation, an appeal to the 
arches before coſts taxed; and then a general pardon iſſued; a 
ene to the arches not to — to the taxation of coſts. 

o. Entr. 360, 399, | 

Where the commiſſioners for eccleſiaſtical cauſes ex officio 
objected articles againſt the defendant ſor finding a curate in a 
chapel within the hamlet ; and adjadged that the plaintiff ſhould 
pay coſts to the defendant. A plea that the commiſſioners ob- 
jetted articles to the defendant at the inſtance of the plaintiff, 
and in default of ſufficient matter, adjudged that the plaintiff 
ſhould pay to the defendant cofts, and a traverſe that the com- 
miſſioneis objected the articles ex officio; a demurrer thereto. 
Co. Entr. 465. | 1 8 

Where the plaintiff was impleaded before the official of the 
biſhop, for the ſubſtraction of tithes, and coſts taxed to 71. 10s. 
to the defendant, an appeal to the arches, and afterwards a pro- 
hibition from the exchequer; whereupon is a declaration plea 
and a conſultation : and although the defendant expended on- 
ly 10l. in the court chriſtian, and Jol. in the exchequer, yet the 
official taxed the coſts to 801. The plaintiff appealed to che de- 
legates, where the defendant took his oath of the monies expend- 
ed in the ſeveral courts; and a prohibition awarded as to the 


71- for the coſts in the exchequer. Co. Entr. 449. 


*; 
To the Spiritual Court concerning Yay 


A prohibition to ſtay a ſuit in the eccleſiaſtical court, upon a 
man's marriage of the daughter of the ſiſter of his firſt wife, 
granted in order that the legality of the marriage might come in 
debate, and the ſtatute of 32 of H. 8. of marriages recited.— 
Lev. Entr. 129. 2 Lut. 1095.——2 Lev. Rep. 364. 

Upon a contract of marriage. Ra. Entr. 484. : 

A declaration in prohibition, for that che rector claimed 2 
ſum of money by the cuſtom of London, for every woman mar. 
ried out of the pariſh. Theſ. Brev. 255). 

A ſuggeſtion for a prohibition to prohibit a ſuit for a mar- 
riage fee, ſuppoſed to be due by cuſtom, that if any woman an 
inhabitant within the pariſh married any man there, or elſe- 
where with a licence, that the man fhall pay 5s. and a prohib:- 
tion granted. 2 TLut. Entr. 1059. 02 


Reſerences to Precedents in Prohibition. 


On a Suit concerning Adminiſtrations. 


For an adminiftrator who firſt exhibited an inventory in the 
court chriſtian, and upon proceſs in the king's bench to a trial 
where the plaintiff pleaded plene adminiſtravit, and had a non- 
. ſuit at the trial, that notwithſtanding the defendant impleaded 
| the plaintiff in the ſpiritual court to exhihit an inventory. Ro. 
0 Entr. 391. | 
A The like where an adminiſtrator is ſued for an acconnt after 
he had accounted in the {ſpiritual court, and was diſcharged. — 


b- Theſ. Bre. 182. 

f, Upon a ſuit to have a diſtribution of the inteſtate's eftate.— 
iff Tho. 223, 248, 252. Vid. 253. 

he Upon the ftatute of 32 of H. 8. for rey xe pa 
tO. to the next of blood. Bro. Red. 396. The. Bre. 176. 

, Upon a ſuit againſt an adminiſtrator de bonis non of the 
the 


goods of the teſtator. Vid. 253. 


Os. For an executor of a le . who pleaded a retainer 

2 fora debt, and that he had not affets ultra, and an iſſue. Vid. 

lea 256. 

on- Againſt an adminiſtrator, who ſued the plaintiff in the court 

5 Ts for goods given to him by the inteſtate in his life-time. 1 
de- 1d. 259. 

* A ſuggeſtion, &c. on a fuit to repeal letters of adminiſtration 


to the aunt, and to grant them to the godmother of the inteſtate; 


ad the rule for the prohibition diſcharged. 2 Lutt. 1055. 


For Executors. 


For the executor of A. where che defendant falſly libelled that 
A. was the executor of another. Vid. 258. | 
For an executor upon the cuſtom of London for orphans, 
vhete the daughter of the teſtator was married, and had her por- 
uon in the life of the father, and after his death ſued the plain- 

tif in the court chriſtian for the ſame. Vid. 237. Han. 188. 


/ 
*To the Court of Admiralty. (P* 499) 


For a contract made aſhore. 1 Brown 282. Ro. Entr. 345. 
Vid. 223. Hen. 174 Ra. Entr. 24. | 


For money received to the ule of the admiralty within the 
body of a county. Vid. 224. 


For 


References to Preeedents in Prohibition. 


Pex che property of a ſhip. Bro. Red. I 
| :: like BY A breach of 1 0 The 254. 

he like for the freight of a ſhip ; whereupon a recoon; 
was there taken to appear and and r. 8 Thel. Bre, 


174. | 
The like for things done and committed within the body of 
a county. Vid, 221, the like Han. 1976. 
For ſcandalous words. Up. 74. 
For an executor for W taken. Ra. Entr. 24. 


To the Court of Requeſts. 
On a ſuit there upon a judgment in the common pleas. Tho, 


242. ( 
To that court by an attorney of the common pleas. Off. Bre. 


187. 

For a merchant impleaded for monies ſuppoſed to be due to 
the defendant, for merchan1izes bought by the plaintiff's faQtor, 
Ro. Entr. 357. 1Brownl. 144. 

For an adminiſtrator impleaded for the arrears of an annual 
rent due by the inteſtate. Idem 354- 

Upon aſuit for the non-performance of a promiſe. Tho. . 29 
Ro. Entr. 377, Hern 643. | 

Upon the ſtatute of uſury. Ro. Entr. 355. 

For an heir impleaded for a debt of his father, upon a con» 
tract without ſpecialty. 1 Brownl. 143. 


To inferior Courts. 


A ſuggeſtion by a ſheriff*: bailiff, for a prohibition to the 
dutchy of Lancaſter, Savoy; being proſecuted there by the bailiff 
3 the duchy for entering and arreſting in his liberty, Lev. 
Entr. 133. a | 

A ſuggeſtion for a prohibition to the mayor's court of Lon- 
don, to prohibit a ſuit commenced in one of the counters, that 
the cauſe of action aroſe out of their juriſdiction. But denied, 
becauſe a capias utlagatum was ar eh againſt the plaintiff. 
1 Lut. 1023. 

For a trefpaſs vi & armis proſecuted in an inferior court 
The like after judgment. Ibid. | ; 

For a debt above 408. proſecuted in the county court. Sine 
brevi. Reg. 145. bis. 


U 0 t above 405. Reg. 146. bis, 
e venant above 408 g. 14 J 


vill in the county of Lancaſter. Co. Entr. 457. 


References to Precedents in Prohibition. 
Where ſeveral plaints were levied for one debt upon the ſame 
contract. Reg. 145, 146. f vx 
For detaining charters concerning a freehold. Reg. 159. F. 
N. B. 139- | 
To the court of the ſtanneries upon a judgment there in 
debt, where neither part was a ſtannator. Co. Entr. 467. 
Noy 86. 
For a tallow chandler againſt the proctors in Cambridge, upon 
a ſuit before the vice-chancellor of . forfeited for the breach 
of an order againſt their law for ſelling candles at ſuch a price. 
3 Brownl. 333. 
Againſt a comimiſſary who held plea. Ra. Entr. 465, 


A declaration in the county of York, upon a cultom in a 
The like 


in the county of Durham. 3 Brownl. 231. 
A prohibition awarded of lands in the county of Lancaſter, 


Poph. 156. 


Pleas thereto, 


The defendant maintaining his libel that he is the rector, 
and by reaſon thereof the tithes thereof belong to him, traverſes 
the ſeiſin of the proprietor of the rectory. A ſpecial 
demurrer. Vid. 352. 

That the plaintiff does not proceed in his action, for conſul- 
rg that the plaintiff had aſſets at the time of the citation. 

id. 258, 

That the plaintiff is not proſecuting his ſuit, plea for a conſul- 
tation, that the plaintiff uſed to pay Fe tithes in kind, and a tra- 
verſe of the agreement alledged. 2 Lut. 1049. 

That he is not proſecuting his ſuit, and a demurrer to the 
declaration. Idem 1076, 

That he is not proſecuting his ſuit after the king's prohibi- 
tion, and an iſſue thereon, and a demurrer to the prohibition, 
1 Saund. 140. The like per legem, and a 4 de lege, 
2 Inſtr. 664. 

That he doth not proſecute his ſuit in the court chriſtian 


aſter a prohibition, &c. And as to the ſeveral cuſtoms for (P* 500) 


the tithes of cows, milk, calves and colts, judgment by de- 
fault; and as to all the other tithes demanded by the libel, a 
plex that the tithes were paid in kind, and a traverſe of the ſe- 
veral cuſtoms, and ifſue thereon. Wi. Entr. 588. 

The defendant pleads that the tithes are payable in their 
proper kinds, and a traverſe of the preſcriptions. Theſ. Brev. 
97: The like Cl. Man. 315. and an iſſue upon the tra- 


* 
As 


References to Precedents in Prohibition. 


As to the preſcription to pay 28. 6d. to the rector for 
acre of paſture; a plea that the occupiers had paid tithes in 
| Kind, or compounded for the ſame, and a traverſe of the pre. 

ſcription, and as to the cuſtom to pay 6d. yearly to the vicar 
the like lea, and a trayerſe of the cuſtom, replication main. 
taining the count, and a traverſe of the cuſtom to pay the tiches 
of bricks in ſpecie, a ſpecial demurrer. 1 Bro. 293. 

That the tithes were paid in kind, or compounded. 2 Mo. 
Intr. 283. and traverſes the modus. Idem 285. 

As to the preſcription to pay 4d. to the rector for all the uthes 
upon demeſne lands; a plea that the occupiers paid tithes in 
kind, and a traverſe of the preſcription ; an illae upon the 
traverſe. 2 Brown 185. 

That the defendant was farmer of the tithes within the pre- 
bend of M. to whom all tithes whatſoever ought to be paid 
in kind; and becauſe the plaintiff did not pay, the defendant 
drew him into a ſuit —and a traverſe of the preſcription, 
an iſſue upon the traverſe. Idem 189. 

Proteſting, &c. for plea, that the defendants were proprietors 
of the tithes of grain and hay within the pariſh, and vled to 
take the ſame in kind, and for non-payment of the tithes of 
hay they brought their ſuit in the court chriftian, -and a traverſe 
of the cuſtom. Idem 187. b. 

Proteſting that within the manor there is not any ſuch cuſtom, 
&c. for plea, that the occupiers of the tenements of P. paid 
their tithes in kind, and a traverſe that the tenements of P. were 
within the manor or parcel thereof, Tho. 26-. 

That the inhabitants of the pariſh paid their tithes in kind, 
and a traverſe of the cuſtom alledged. Idem 260 IM 

That all 'perſons keeping ſheep within' the vill, paid their 
tithes of ſheep in kind, and a traverſe of the cuſtom alledged. 

The be plea for tithes of wool, ſheared and received 
from the an 


ithin the vill after lady-day, and a traverſe of 

the cuſtom. . Entr. 580. 

That the trees and boughs were not fit for wood, or for any 
other uſe but to burn, and a traverſe that they were above 

twenty years growth. 2 Brown 194. b. 

Proteſting that there is not any ſuch cuſtom; for plea, that 
the plaintiff cut and lopped ſeveral loads of ſallows, haſels and 
willows, and ſold them ; a replication, that he cut the wood for 
fuel, and for making and repairing hedges, and a traverſe that 
ke ſold them, and an iſſue thereon. Wi Entr. 606. 

As to the cuſtom to pay 1d, for every cow, and for every 
calf under ſeven 12d. and above 28. for the tithes of milk and 
calves; a plea that the occupiers paid their tithes in kind, and 
a traverſe of the cuſtom. As to the cuſtom to pay ſuch ſums 


for tithes of wool and lambs, a plea that the cccupicis 0 
| el 


References to Precedents in Prohibition. 


their tithes in kind, and a traverſe of the cuſtom. The like plea 
u to the ſeveral other cuſtoms for a modus decimandi for do 
colts, geeſe, &c. with ſeveral traverſes, and ſeveral iſſues taken 
upon the traverſes, Idem 543. | 

That the occupiers pow their tithes in kind, and a traverſe 
that the prior held drſcharged of tithes at the time of the diſſo- 
Jution; and ifſue thereon. Idem 567. . 

That the prioreſs paid no tithes for the lands, for that ſhe 
had the rectory, and a traverſe that ſhe held the lands other- 
wiſe, or in any other manner; a demurrer thereto. Vid. 235. 
The like in Han. 186. 2 Co. 48. | 

That the defendant is rector of the church of J. to whom 
all the tithes in the pariſh belong, and a traverſe that the tithes 
of L. belonged to the free chapel of L. an ifſue therein, Ro. 


"The defendant pleads that the place is within another pariſh; 
a replication and iſſue, Theſ. Bre. 199. 

That the tenements are within the pariſh of K. a replication 
that the tenements lie out of any pariſh, and a traverſe that ' 
they are in the pariſh of K. and an iſſue thereon. Tho. 260. 

The defendant maintains his libel, and traverſes the pre- 
ſcription to pay the tithes of the firſt crop in diſcharge of 
tithes, as well of the firſt as of the latter crop, and an iſſue. 
Wi. Entr. 578. Judgment for the plaintiff, Via. Hob. 250. 

*Proteſting that there was no ſuch preſcription ; for plea, that (Þ# 301) 
the park was diſparked, and the deer killed therein, and the 
land of the park was converted into arable and paſture; a de- 
murrer thereto. Wi. Entr. 5977. Hob. 39. Mo. 663. 

That the occupiers of the park as well before as after the 
diſparking . paid tithes in kind of lands mowed and cut 
therein; and a traverſe of the preſcription to pay two bucks 
yearly for tithes, Wi. Entr. 598. 

That the trees whereof the tithes were demanded by the de- 
ſendant were haſel, willows, thorns maple, birch, ſilvæ, cædue, 
and a traverſe that he impleaded the plaintiff for great trees, and 
iſſue thereon. Idem 595. 

A plea that the plaintiff re-paſtured barren cattle bought by 
him for fale, and to profit thereby; for which the plaintiff refuſed 
10 pay tithes ; a replication maintaining the 8 and a 
traverſe that he fed cattle to make them fat for ſale; and iſſue 
thereon, Idem 395. 

To a declaration by a prebendary, and by proteſtation, &c. 
For plea, that the defendant was prebend of the prebend 
aforeſaid, and the plaintiff pretending it to be vacant in the 
ablence of the defendant (not lawfully cited) procured himſelf 
to 


* 


THE that the penſion was demanded; an iſſue thereon, Ro. cha 
4 That che defendant ak M after ſev 
prohibition directed to them, did not proceed until th 

| 5 * . a writ of conſultation out of the Ew — g Co. 


plea chat the occupiers paid tithes of hay in kind and traverſe 
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to be inſtalled ; whereupon the defendant appealed, and a th. afte 
eral Writs of cha 


Ra. Entr. 489. Vet. Intr. 1717. 
Bar by the defendant that he followed his ſuit for monies chr 


taxed by the biſhop, for want of repairing the houſ, cut 
rectory, chancel, &c. until the 3 Xn and 8 6 leg 


after a conſultation, and that he is not following bis ſuit, fü. 
the detaining, &c. The commiſſary pleads that - prohibition 
never was delivered to him. Ra. Entr. 485, 

That the ſpiritual judge allowed the plaintiff's plea and 


proofs, and a traverſe that he refuſed them; a demurrer therety, 


2 Co, 42. 

That the trees whereof the tithes of the boughs were demand- 
ed were hornebeam pollingers; and before lopped and topped; 
a demurrer thereto, and judgment for the defendant. Ra. 2 


490. Plow. 459. Ach. 357, 
As to the preſcription to pay 15d. for the tithes of hay; a J 


of the preſcription as to the "cuſtom to pay for every cow 11d. 
in 755 WG of the tithes of calves, milk, butter and cheeſe in 
ſpecie, and a traverſe of the cuſtom as to the tithes of wood 
and trees; a plea that they were the tithes of ſmall trees within 
twenty years growth; and a traverſe that they were great trees 
within twenty years growth. 3 Brownl. 359. 

That the occupiers of the farm paid tithes in kind, and a in- 
verſe of the preſcription to pay 20s. for all tithes, 3 Browal. 


234. 
hat the inhabitants of the vill paid tithes of hay in kind, 
and a traverſe of the cuſtom alledged. Co. Entr. 458. 

As to one mill, a plea that fithes were paid in kind, anda 
traverſe of the preſcription to pay yearly for the ſame mill 3s. 4d. 
3 the like for another mill under the ſame roof. 3 Browal. 
265. | 

That the abbot did not hold the lands diſcharged at the tine 
of the diſſolution. Upp. 63. 

The defendant makes to himſelf a title to the rectoty, and 
traverſes that the lands were diſcharged from the payment of 
tithes by union, at the time of the diſſolution of the priory: 
11 Co. 9. 

As Dn the defendant pleads that the plaintiff had other 
lands than thoſe which were the abbot's at the time of the dil 
ſolution; and as to another part, that the lands were purchaſe 


| References to Precedents in Prohibition. 
ther the council of Lateran; a replication that they were pur- 
chaſed before. Co. Entr. 452. 

That the prioreſs py not tithes for the lands, becauſe ſhe 
had the rectory, and à traverſe that ſhe held che lands diſ- 
charged from tithes, ali ter vel alio modo; a demurrer thereto. 
Co. Entr. 455- | I NY 

A plea per legem, that he is not proſecuting in the court 
chriſtian after a prohibition, and a pone thereupon for proſe- 
cuting after a tender of wager of law, and before a perfecit 


legem. Reg. Judic. 38. 


*Judgments in a Prohibition. (®. 502) 


A ſpecial verdict therein. Co. Entr. 453. 


Judgment for the plaintiff upon a verdict. Co. Entr. 439. 
3 Brownl. 296. Jud. 99 


For the plaintiff concerning taxes for the repairs of a church, 


ud. 99. 

For the plaintiff as to part, and for the defendant as to the 
reſidue concerning tithes. Jud. 101. 

* udgment for the defendant upon a demurrer. Co. Eutr. 457. 
ud. 105. | 

The like with a nolle proſequi upon an iſſue. Judg. 103. 

Upon a non pros at the affizes. Jud. 5. Aſh. 376. Ro. 
12 2 Mo. I. 286. Ro. 352. 2 Mo. Intr. 286. 2 T. 

ud. 170. | 

A non Jeon entered upon the roll by itſelf, and a conſulta- 
tion awarded. Herne 541. | 

Judgment upon a demurrer. 1 Saund. 140. Vid. 261. 
2 Mo. Intr. 286. 2 T. Jud. 171, 172. 

Judgment for the plaintiff as to part upon a verdict, and for 

the defendant as to the reſidue for tithes. Vid. 261. 2 Mo. 
Intr. 286. 1 T. Jud. 172, 173. 
A verdict for the defendant, and a curia adviſare vult as to 
tithes of the agiſtment of barren cattle, and a conſultation | 
awarded for that the ſuggeſtion is inſufficient, and judgment for 
the defendant as to the reſidue of the tithes, 2 T. Jud. 170. 


Conſultation thereupon. 


Conſultation for part of the tithes upon a verdict at the af- \ 
ties. Vid. 261. Theſ. Bre: 80. Off. Bre. 185. 


Con- 


— — o _—— 


References to Precedents in Prohibition. 
Conſultation of the tithes of Underwood upon zue 
tion of the tithe of green trees. Off. Br. Tn. Vid abi 
142. | 

Conſultation granted for part, with coſts, for that the plain - 
tiff did not prove his ſuggeſtion within ſix months. Theſ. B. 
80. Mo. Intr. 148. ans damages aſſeſſed. 2 T. Jud. bo, 
1 Mo. Intr. 148. 2 Mo. Inv. 287. * 

Conſultation for default of due proof of the ſuggeſtion. 1 
Mo. Intr. 148. Aſh. 376. | | 

Conſultation, for that the ſuggeſtion is inſufficient. Off. Bi. 
186. Theſ. Br. 71, 82. Mo. Intr. 146, &c. 

Conſultation granted, for that the plaintiff was non-profled 
at the nifi prius. Ro. 352. | 

Conſultation to the Court of Admiralty ; whereas the ſus. 
geſtion of the prohibition was of a bond made on land. Id. 35% 

Conſultation upon a prokibition in debt. Off, Br 18). 

Deſendant maintai 1 his plea, and traverſes, that every 0c- 
cupier of land was uſed to be taxed according to the number 
of acres of land by him occupied. Iſſue thereupon. Idem. 
398. 
ae granted upon a motion in arreſt of judgment 
after a verdict for the plaintiff. 2 Luit. 1053. 

The like where an adminiſtrator is ſued on an action de- 
pendin , of which he was diſcharged in the ſpiritual coun, 
Thef. Bre. 182. Fa | 

Conſultation for that the party traverſes the preſcription al- 
ledged in the prohibition, and the other would not anſyer 
thereto. Theſ. Br. 81, 82. 

Conſultation where the elected church-wardens refuſed to te- 
ceive the ſacrament. Clif. 583. 

Conſultation awarded as to ſubſtracting of tithes, notith- 
ſtanding the verdit. 2 T. Judg. 174. 

oy Fre Tor for that the witneſſes that proved the payment 
of 128 did not prove payment thereof to the vicar. Ah. 
370- 

For the repairs of a church, where the 7 2 for the pro- 
hibition was that it was a lay fee. 5 Co. 65. EET 

For proceedings in cauſes of defamation aſter ſeveral intyb- 
tions and appeals. Reg. 29, 56. 

For ſubſtracting tithes in the time of the vacancy of a church, 
Reg. 51, 48, 46, 49. 45. 

For uſury. Reg. 9. 

For a clerk promoted by the Pope to a benefice, and er- 
pelled therefrom; who thereupon appealed to the court of Cu- 
terbury, and the plaintiff brought an indicavit upon a ſuggel 
tion of a title 40 the advowſon. Reg. 272. | LS 


/ 


References to Precedents in Prob ibition. 


conſultation upon a prohibition, to ſhew cauſe why the 
2 vicar 3 3 be inveſted into the actual poſſeſſion 
ol the vicarage. Thel. Bre. 822 thro 4 | 
The like. after judgment upon a. demurrer. Ibid. 5 
A conſultation for the tithes of filva cœdua, upon a prohi- 
bition of che tithes of great trees. Off. Bre. 185. 1 Saund. 142. 

For a clerk. preſented, not being admitted after judgment (P“ 303) 
in the common pleas for the patron in a quare impedit. Reg. 55. 

For tithes and a mortuary, unde ſpoliatio brought in the ſpi- 
ritual court, and an, indicavit, ſuggeſting a title to the adyow- 
ſon. Reg. 43. The like of tithes. Reg. 47, 49. F. N. B. 51. 

Of tithes where the ſuggeſtion for a prohibition was, that the 
{uit was for chattels, and not for matters teſtamentary or matri- 
monial. Reg. 46, 49. „ ok os)! 

For a parſon hindered in carrying away his tithes upon the 
like ſuggeſtion. Reg. 47, 8. | 

The like directed as to part of the ſuit for the tithes of wool 
upon the like ſuggeſtion. Reg. 47, 48. | 

Of direc hey againſt ſeveral parithiqners upon the like ſug- 

ſtion. Reg. 48. 

* For . tithes: in the. time of che vacancy of the 
heb. 8 a | 
For an abbot upon a ſuit for ſpoliation of an annual pen- 
hon payable, to, him by the parſon of a church by preſcription, 
upon the like ſuggeſtion, Reg. 47,.53- F. N. B. 51. 

de like for the maſter of an hoſpital. Reg. 47. | 

For the default of che repairs of a rectory againſt the executor 
of the laſt incumbent, upon the like ſuggeſtion. Reg. 48. _ 

The like for monies bequeathed. towards the repairs of 2 
church, and for tithes, Reg. 48. 

For goods of a church ſubtracted by an executor, contrary to 
the will Reg. 51, 57- TIT 

For detaining the poſſeſſions of a chauntery. Reg. 55, 56. 

Upon the confirmation of a ſentence for the legatee, where 
the ſuggeſtion was concerning chattels and things not matrimo- 
nal, or teſtamentary. Reg, 45. 

For monies promiſed upon the marriage of a daughter upon 
the like ſuggeſtion. Keg. 46. 

Upon the correction of a chaplain for keeping a concubine, 
where the ſuggeſtion was, that it was a free chapel, and exempt 
Irom the jutiſdiction of the archbiſhop. Reg 45 For 
fornication by the vicar. Reg. 57. For a clerk to be re- 
moved, becauſe inhabilis & eriminoſus. Reg. 53. For 
laying violent hands upon a clerk. Reg. 49, 51, 53, 57- 

; For monies promiſed for the redemption of penance. Reg. 
3 


Againſt a prior for neglecting divine ſervice in the chapel, 
contrary to the ordinances. Reg. 51. ; 1 
or 


References to Precedents in Prohibition. 

For ſubtracting oblations, and not receiving the Lord's ſu 
per. Reg. 50. | Fl 

For annulling an ordinance: made between a prioreſs and 2 
parſon of a church, concerning an annual penſion out of a rec- 
tory. Reg. 50. 

For —.— of the order of minors, who had the burials and 
charitable gifts, and to hear confeſſions. Reg. 52. 

For the church wardens of a church, for ſubtraQting of bread 
yearly, payable out of lands. Reg. 50. N 

For a mortuary. Reg. 48————For uſury. Reg. 

Por monies bequeathed. Reg. 53, 58. For 
an huſband to have reftitution of his wife carried away. Reg. 
gy defamation. Reg. 49, 50, 53. | | 

For proceeding in a cauſe of defamation, and of a ſubmiffion 
thereon, aſter ſeveral inhibitions and appeals, Reg. 54. 

Of monies aſſeſſed for coſts of ſuit after an appeal. Reg. 
50 | | 


„57. | 
Oi coſts aſſeſſed upon an abſolution in a cauſe of defamation. 
Res. 53. | | 

Where the defendant after ſeveral prohibitions obtained, and 


conſultations brought, appealed to the court of Canterbury, and 
obtained another prohibition to the ſame court. Reg. 56. 

A conſultation granted; for that the matter of the prohibi- 
tion is inſufficient. 2 Brownl. 253. Eg 

A conſultarion granted for part, with cofts, becauſe the 
plaintiff did wm prove his ſuggeſtion within fix months. Judy. 

- "Aſh. 376. 
* cation granted; for that the proofs of the payment 
of tithes did not prove the payment to the vicar. Judy. 99. 
Aſh. 376. 


A Scire facias quare conſultatio non concedatur. Plow. 472. 
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Acceptance. 


W HERE che Acceptance 
of a ſurrender had not 
diſpenſed with the Covenant. 
Page 121. fl. 10. - Where Ac- 
ceptance of money from the aſ- 
ſignor does not deſtroy che action 


againſt the leſſor. 120. pl. 2. 


Zccord. 


Where a good plea in Covenant, 
and where not. 142. pl. J, 8, 


11. fl. 6, 9. 145. Pl. 48. 
Account. 


What was held an ill plea to an 
action of debt for the arrears 


of an account. 336. pd. 17. 


Action. 


How to be brought, where part 
of a debt is releaſed. 335, 
Pl. 2——Where no plea in 
Covenant for repairs, the ac- 
tion being once attached. 147 

tl. 62. 


Vor, II, 


Acts of God. 


As to the performance of Cove- 
nants. Page 118 


Acts of che Party. 


As to the performance of Cove- 
nants. 118, 119. 


Adminiſtrators and Admi- 
niſtration. 


Adminiſtrationwas not grantable 
by Biſhops originally, but b 
the King. 396.— By 21 H. 
8. c. 5. to be granted to the 
next of kin.—22 & 23 Car. 2. 
how inteſtates eſtates are to 
be divided. 397. 1 Fac. 2. 
c. 17. Adminitirators not to 
be cited to render an account 
but by an inventory, unleſs a 
perſon in behalf of a minor or 
creditor, nor be compellable 
to account. — As ſich to an 
executor, cannot he executor 
to the firſt teſtator. 3296—May 
be ſued in the ſpiritual court 
to account, but not for a diſ- 


tribution, 403. fl. 8—A ſub- 
A ſequent 


1 
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ſequent Adminiftrator may ſue 
the former, being repealed, 
for an account. P. 403. pl. 8. 


Admiralty Court. 


Where Prohibitions lie to the 
court of Admiralty, and 3 
not. 409. 470, 471. n 
goods 2.4 by pirates. 469. 
Bd. 1, 2.— The _ cauſe 
ariſing upon the ſea, matters 
upon the land incident, are 
triable there. 1 #1. 1. Not 
to try upon a Charter- party. 
ITbid. 2 A Muſt ſhew the 
ſhip to be /uper aitum mare. 
755 Pl. 4. 47 c- pl. 13. There- 

re ill if in corpore comita- 
tus. 470. pl. 5.—— Whether 
to be ſhewn by ſuggeſtion or 
= Ibid. pl. 19. 472. pl. 4. 

o be granted upon a claim 
of property and refuſal of plea. 
472 N. 6.—— The power of 
the maſter to hypothecate a 
ſhip. 470. l. 7. May fine 
and impriſon, but not give da- 
mages. Jbid. pl. 8.— —Can- 
not proceed againſt a reſcuer, 
but may puniſh contempts. 
Did. pl. 9.—— Cannot proceed 
for felony. 16i4. pl. 10. 
Cannot take a recognizance 
but by way of fupulation. 
Bid. pl. 11, 12. May pro- 
ceed againſt executors. Red, 
Cannot proceed where the 
matter 1s properly triable at 
law. bid. pl. 13,——Muſt 
give ſentence according to the 
common law, on a matter in- 
cidental, triable at law. id. pl. 
14.— Whether they have co- 
nuzance nfra fluxum & reflux- 
um Maris, Ibid. pl. 16.— 
To be granted where the right 
comes in queſtion. Jbid. pl. 17. 
Upon an agreement if made on 


— 


land, Otherwiſe where 'tis on- 
inducement. P.471, fl. 20. 
Not to be granted on a ſuit 
there for mariner's wages. 71, 
Prohibition not to be granted 
after ſentence there, but where 
the matter was wholly triable 
at law. 472. pl. 5, 


| Amendments. 
What have been allowed to he 


amended, and what not.— 
[364 b.]——Where the curſi- 
tor may amend his original. 


156. 5. 9. 
Annuity. | 
Where the party has his election 


to ſue out a writ of Annuity, 
or to proceed in the ſpiritual 


COUuUrt. 437. pl. 8. Vid. 
pleas in debt. 235. fl. 1. 
Appeal. 


By an Appeal the ſentence in the 
Tpiritual court is ſuſpended, 


394 
Archbiſhop. 
The Archbiſhop hath concurrent 


ordinary juriſdiction in all the 
dioceſes in his province. 459. 
Pl. 13. 461. pl. 8 —— Where 
the acts oß the Archbiſhop 
ſede vacante are not void, but 
only voidable. 461. Pl. 8. 


Archdeacon. 


The Archdeacon's juriſdiction 
muſt be pleaded, becauſe his 
title is by preſcription. 460. 

Pl. 20. 462. fl. 10. 


Aſſets. 


Of Aﬀets. 282.— What is ſo, 
and what not. 
357. pl. 3. 


Aſſignee, 


283. pl. 15. 


„ Bs Ro 


A 


| Contained in this 
Aſſignee. 


nere the Aſſignee is not charge- 

Po after beach parted ws. 54 
his intereſt. P. 145. pl. 50.— 
Of actions of covenant to be 
brought by and againſt Aſſig- 
nees. 106, 107, 108, 109, 111, 
116. — Where it lies by and 
againſt Aſſignees in de bt.— 
Vide Debt. 


Aſſignment. 


Where ill pleaded without no- 
tice. 143. fl. 34. 145. pl. 50. 
147. Pl. 61. 


Aſſurance. 
What not a good plea to a bond 


to make a further Aſſurance. 
336, fl. 19,—Of Replications 
in that action. Vide Replication. 


Attainder. 
Where held no plea. 335. Pl. 5. 


Attornment. 


Where a bargain and ſale plead- 
ed ill without Attornment. 


147. Pl. 64. 
Averments. 


That pleas ought to have proper 
Averments. | 305 


Awards. 


Of Awards. 259, 263.— What 
may be ſubmitted, and of the 
ſabmiſſion itſelf, 259, 260.— 

the parties to the ſubmiſ- 
hon, 200,—Of the Arbitra- 
tors, ibid.—— Of the umpire. 
62.—Of the award itſelf. 
163 — That an award muft 
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be according to the ſubmiſhon, 
as to the matters ſubmitted, 
id ——That it ought to be 
certain. 264.—That it ought 
to be final. 265.—That the 
matter awarded to be done, 
ought to be beneficial to the 
parties ſubmitting. ibi. That 
the matter awarded ought to 
be lawful, reaſonable and poſ- 
fible. ibid. Exceptions to 
Awards. 266.——0Of the per- 
formance of Awards. ibid,— 
Caſes in the court of equity 
concerning Awards 268 


Bargain and Sale. Vide 
Pleadings, 
Wee a good plea without 
pl. 


entry. 144. fl. 42. 147. 
63.— Where naught with. 


147. Pl. 64. 
Bonds and Bills obligatory. 


When void, and when not. 251» 
- 253 


out Atornment. 


Breach of Covenant, 


Where many breaches may be 
alligned, and where not. 151. 


| 7. 
What not à good breach of! Cd. , 
venant that he was ſeiſed, &s. 
4 145. Pl. 46. 
Performance of the letter, and 
not of the intent, makes a 
breach. 122. fl. 1. 
As upon a Covenant to leave all 
the timber, &c. and he cuts it 
down. 122. fl. 2. 
So upon a Covenant in being of 
ability to grant, and the party 
is an infant. ibid. pl. 3 
So if a man covenants to aſſure, 


&c. upon requeſt, and he 
Aa Srants 
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grants to a ſtranger before re- 4 Where a man's diſablin 
ueſt. P. 122 Pl. 5 rom performing, amounts to 
Leſſee occupying lands, except- a breach Fage 132. pl. 6 7 
ed in his leaſe, is not a breach | Where it will not lie upon the 
ibid. pi. 6 | counterpart of the deed, fl 
Where the entry and ouſter by a | 2 
ſtranger differs from the entry | What is a breach of Covenant 
of a ſtranger, as a treſpaſſer, upon a grant of trees. f 
ſo as to make the former a] A ſuit in Chancery no ak 
breach of Covenant in the 


g himſelf 


upon a Covenant to enjoy it ( 
leſſor. 12 5. bl. 21 ibid. fl.) 
Where the breach was not well | Where the Covenant was not 
aſſigned in non-payment of | broken by an act done before 
rent. ibid. fl. 23 requeſt. 123. fl. ( 
| Where it was held that the entry | Where the Covenant was not 


is' not a ſuſpenſion of the Co-] broken, for that the defend- 
venant, the action being once] ant had an election to omit 
attached. ibid. pl. 24 that which the plaintiff would 
Where a title in the defendant's | conſtrue a breach, or not. 
entry as leſſor, need not be ſet ibid. pl. 
forth by the plaintiff ; aliter if | Where the thing tendered to he 
a ftranger. 125. Pl. 25 defendant to do, and which he 
Whether a Covenant is broken | refuſed, was not within the 
by granting the manor of Dale, | Covenant, and ſo no breach, 
in which he had no right. | | ibid. pl. 10 
125. fl. 26 Where a Covenant that he was 
When the Covenantee may bring ſeiſed, &c. was not broken in 
the action, and need not ſtay | toto, but the jury are to give 
till the end of the term. bid. damages pro rata. ibid. fl. 11 
Pd. 27 Where the defendant ſhall be 
What was a breach of Covenant | adjudged to be within the Co- 
in ſuing out an execution up- venant, though her claim to 
on a flatute, on a Covenant the eſtate is ; the conuzor, 
to deliver it up to be can- | and not from him who made 
celled. ibid. pl. 28 the covenant, ibid. pl. 12 
Where a Covenant is broken Where the defendant claiming a 
by not making ſatisfaction for jointure or dower is a breach. 
breaking two mill-ſtones, tho” | 124.7 14 
two indifferent perſons did not Where the entry of the pnor 
adjudge what he ſhould pay, leffor for non-payment of rent 
as the Covenant was. ibid. pl. | is a breach of covenant with 
| 5 29 the under-lefſee. ibid. pl. 15 
The like point on payment of What is a breach upon a cove- 
money. 126. 2. nant that the party had a pow, 
ä | 30er to demiſe ibid. ph. 16 
Where the Covenanter is to do What is a breach in A. by the 
one thing or another, and is] negle& of B. ſtranger, when 
deprived of doing one, muſt| the requeſt was made to 5. 
do the other. fl. 31! and not to A. the covenant0r. 
; ibid. ph. 17 
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Where a payment of a _ 
charge by the leſſee, without 
compulſion upon a covenant 
to be ſaved harmleſs, is no 
breach; aliter if he was dif- 
trained, S. Page 124. pl. 18 


See more under tit. Performance. 


— 


Vide Error. 


Charter- party. 


0* declarations upon a Char- 
ter-party, 295. Vide De- 
clardtions in covenant. 

What plea to a Charter-party 
good, and what not. 145 pl. 52 

The Admiralty court not to 
hold plea upon a Charter- 
party. Vide Prohubition and 
Sprritual court. 


Certiorari. 


Churchwardens. 


For what they may ſue. 395.— 
Church-wardens may make a 
rate alone to bind all the 
pariſhioners if they have no- 
tice to meet and refuſe. 420. 
#1. z.— Who has a right to 
chuſe Church-wardens 456. 
pl. 14.— Whether a releale 
of one Church-warden is a 
diſcharge of a ſuit there. 447. 
pl. 3—The like of the colts, 


447.419. 
Collation. 


Collation without a title of lapſe 
did not make an uſurpation. 
426. f 16. 


Compoſition. 


What Compoſition to hold lands 
diſcharged good, or not. 456. 
U 


l. 
What held a good 8 


Concluſion of Pleadings. 
Where the defendant's plea in 


covenant ought to conclude 
to the country, and where with 
an averment. P2ge 149. Pl. 35. 


304, 505. 305. fl. 8 


The like of a Replication. 341. 


a. bh. Vide Replication and 
Pleadings. 


Condition. 


Conſtructions upon Conditions, 


254 
What hath been conſtrued a 


breach, and what the perform- 
ance of Conditions. 255, 256, 


257, 258 
Condition precedent. 
Whether the word paying does 


or does not make a Condition 


precedent. 144. P. 41 


Contracts Expreſs and Im- 
plied. Hide Debt. 


Corporation. Vide Plead- 
ings, 26 and fol. 335. pl. 


Coſts, 


Where one defendant ſhall have 

Coſts againſt the plaintiff, and 

not be liable to the damages 

found againſt the other. 154, 

15 fl. 35. 155 

Of Cofts in Prohibition, Vide 
Prohibition, 


Covenant, 


What a Covenant is. 91 
What is a Covenant real, ibid. 
A difference between a Covenant 

real and a Covenant perſonal, 


| ibid, 
Where a Covenant runs with the 
nd, ibid. 


tor a prohibition, 455 Tl. 78 | 


Ot 
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Of Covenants ipherent and col- 
lateral. Fuge 91 
* Covenants in the affirmative and 
in the negative. ibid. 
here a man may have an action 
of Covenant, though he might 
have had an action of debt. 


. 92 
What words are eſſentially ne- 


ceſlary to make a Covenant. 


93 70. 1, 2 
Where words of condition ſhall 
amount to a Covenant. z0id. 
SS ap 3. 94 fl. 10 
Where a proviſo ſhall make a 
Covenant, and where a con- 
dition, and ſo — ee 
NI. 4. 95, 90, 97 
Where a „„ 3 
to a Covenant in law. 93 pl. 5 
Where the word grant ſhall make 
a Covenant. ibid. pl. 6 
Where an agreement only ſhall 
make a Covenant, zb:d. pl. 7, 8. 
Where not. 94 Pl. 9, 10 
Wbere a recital amounts to a 
Covenant. zbid. pl. 13. Where 

7 not. ibid. pl. 14 

Where a Covenant ſhall amount 
to a leaſe, and where not. 97 


? Il. 
Where an expreſs Covenant ſhall 
qualify a general Covenant. 


: 98, 9 
What have been conſtrued 1 


| tin and independant Cove- 
nants, and where dependant 
one upon the other. 99 
Of Covenants in law 100 
That an action upon a Covenant 
in law lies upou the word 
D mijit. 146 pl. 54 
The like upon the words Din i ſici 
' Ef Concefſit. A/ pl. 56 
Ot void Covenants, what are ſo, 
what not. 100, 101 
Of mutual and reciprocal Co- 
venants. 102 


Who ſhall have advantage 
of a Covenant, ard by 


whom the action to be 
| brought, 


Where by the heir, and where 
not, Pape 102, 10 
Where by Moen any and = 
not. 103, 10 
Where by baron and "a Be 

where not. 104 
Where againſt baron and feme, 
and where not. 104, 105 
Where by leſſor and leſſee 105 
Where by grantees and aflignees, 
with the ftatute of 32 Hen. 8. 
cap. 34. and conſtructions on 
the ſeyeral branches of that 
ſtatute. 104, 108, 109, 110 


Where Covenants have 
been adjudged to be ſuf- 
pended, extinguiſhed, or 
otherwiſe diſcharged, 


Whether a huſband marrying a 
woman, in behalf © Lan 
had covenanted“ with a third 

erſon to permit her to make 
* will, diſcharged che Co- 
venant. 120 fl. 1, 

Whether the acceptance of mo- 
ney by the a from the 
leſſee, diſcharged the Cove- 
nant againſt the leſſor. b:d.p/.2 

Of ſuſpenſion of a Covenant to 
pay rent by an entry. ibid. fl. 3 

Where a releaſe is a 1 of 
Covenants, and where not. 

| | bid. pl. 4 

Whether a proviſo that the in- 
denture ſhould be void, diſ- 
charged breaches of Covenant 
precedent to the breach in the 

roviſo. ibid. l. 5 

Whether a releaſe made by the 

huſband of a ſtranger to the 


venant, 


* ö — , *& ww 


Contained in this 


Covenant, yet one of the per- 
ſons to whom the money was 
payable, was a diſcharge of 
the Covenant. 120 pl. 6 
Where Covenants are diſcharged 
by eviction. ibid. ed. 7 
Whether Covenants in a void 
deed are void. 121 n 8 
And a difference where the Co- 
venant is for a thing collateral, 
andwhere the covenant depends 
on the intereſt of the leaſe; 
and another difference between 
expreſs and implied Cove- 
nants. ibid. pl. 9 
Where the acceptance of a ſur- 
render had not diſpenſed with 
the Covenant. ibid. pl. 10 
That a parſon may maintain an 
action for a Covenant taken 
before his non-reſidency. ibid. 
| pl. 11 

Where an alteration of the pre- 
miſſes works a diſcharge of the 
Covenant by the leſſee. _ 
11 

Where a tortious i. is 
no breach of a Covenant to 
make good the grant of the 
preſentation from all incum- 
brances. ibid pl. 13 
Where the tortious entry of the 
leſſor is not a breach of Co- 
venants, and where it is. 26:4. 


14. 14 


Where a Covenant ſhall be 


coultraed to be broken. 
123. pl. 1 


Becauſe not performed according 
to the intent of the parties. 
ibid. pl. 2 

Where the nopage of the party 
being a diſability to grant, was 

3 breach of Covenant. ibid, 


| 6.3 
Where the action was held not | 
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to lie, becauſe the plaintiff 
floes not ſhew how he was 
dampnified. P. 123 pl. 4 
What is a breach of Covenant 
by an act done before a requeſt 
made. ibid. pl. 5 
What is not ſuch in the leſſee 
by occupying excepted lands. 
ibid. pl. 6 


By whom to be brought. 


By aſſignee of the reverſion 
againſt one leſſee, and the aſ- 
ſignee of the other. 109 . x 

Againſt one joined in a covenant 
with the infant, though not 


againſt the infant. ibid. pl. 2 


That an infant is not to be char- 
ged with a covenant made by 
im and another. ibid. pl. 2 

By an affignee of part of the 
eſtate 7 the reverſion, ibid. 


By an aſſignee of the remainder 
of a term againſt an aſſignee 


of the leſſee ibid pl. 
By a deviſee of a reverſon. - b 
UA. 5. 


By a grantee of a reverſion. ibid. 

pl. 6, 79. 100 pl. 16 
By aſſignee by parol 109 fl. 8 
Grantee of the reverſion againſt 
an under-leflee ibid. pl. 9 


By the exceutor of a biſhop. 
ibid. pl. 11 
By an executor. ibid. pl. 10 


By the executor of the huſband 
on a covenant made with the 
feme ſole. ibid. pl. 12 

Where the action lies, though 
the eſtate is gone, 109, 110, 

Id. 13 

Where a releaſe not a good bar 
of the Covenant after the 
breach, and a ſuit commenced, 


110 Pl. 14 


Who thall -ake advantage of a 


covenant, 


ATABLE of 


covenant or condition. Page 
| 110. pl. 15. 
Whether by aſſignee not men- 
tioned in the deed. ibid. pl. 17 
Who to join in an action of co- 


venant. 
112 2 


9, 11. 


: bl. 6 
Two vendees of ſeveral parts of 
a reverſion may join. 110 pl. 4 
That tenants in common may 
111 pl. 5. 
Whether the executor of one 
dead, and the ſurvivor may 
ibid. pl. 5 
here he for whoſe benefit the 
covenant is made is to bring 
the action, and not both nam- | 
ibid. pl. 7 


join. 


join. 


ed. 
Where by the ſurvivor 


170-1, 4,3. 111 
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Againſt executor of a leſſce. 
Page 114 pl. 13 
ot part of the 
bid. fl. 14 
Againſt an infant. ibid. pl. 15 
Not againſt an aſſignee/ upon a 
; collateral covenant. id. pl. 16 

Where againſt the leſſor. %. 


Againſt aſſignee 
land. 


pl. 1) 
Where by the grantee againſt the 
rantor. zbid. pl. 18 


Where not againſt him in rever- 
ſion upon a covenant by te- 
nant for life. ibid. pl. 21 

Where to be brought by bar- 
gainee againſt bargainor. 115 

pl. 22 

Upon a covenant for the mort- 


ibid. pl. 8 gagor to enjoy till default, as 

Where the aſſignee may bring the tenant at will. ib d. pl. 23 

action. ibid. c. 114 pl. 10 Where the entry of an heir of 

Where by the leſſee againſt the | the mortgagor makes no dif- 
heir of the leſſor. 


Againſt whom. 


Where againſt the heir. 112 A. 
l. 1. 114 pl. 20. 116 A. 


Where againſt executors. 112 B. 


Fl. 1, 2, 3. 113 fl. 7, 9. 116 4. 


Apprentice to have an action of 


covenant againſt the executor 
of his maſter to teach him his 
trade. 112 pl. 3 
Where againſt the aſſignee, tho 
not named ibid. pl. 4 
Againſt bargainee, tho' not nam- 
ed aſſignee, 
Biſhop not bound to pay the 
taxes of his dean ibid. 
| J. 6 

A parſon reſigning is till — 
by his covenant, where againſt 
the aſſignee or not. ibid. pl. 1, 
2, 3, 4, 52 6, 8. 

Where againſt the leſſee after an 
alignment, and where not. 

| 114. fl. 11, 12 


114 f 20 


113 Pl. 5 


ſeiſin. ibid. pl. 23 
Where it lies by the affignee 
againſt the bargainor upon a 
covenant for further aſſurance. 
ibid. pl. 24 

Where the action of Co- 
venant lies, and is well 
brought, and fo e 
contra in regard to the 


manner, tune or _ 
120 


Where the covenantor is not 
obliged to repair, when the 
uſe of che thing only is de- 
miſed. hid. pl. 1 
Where the action lies + ung the 
aſſignee upon diſturbing the 
leflor in excepted premiſes. 
ibid. pl. 2 

Where an agreement to pay ſo 
much for hy amounts to 2 
covenant to convey. 127 #3 
Where it lies upon a fine. 


. 19 
* 1 


Contained in this 


Where the covenant determines 
with the eſtate, ſo as no ac- 
tion lies. Page 132 pl. 5 

Where on the words notwith- 
flanding any act done or to be 
done by kim, the words by him 
ſhall be conſtrued to extend 
to the preſent, as well as the 
future time. ibid. pl. 19 

Where the words for any a 
done by him, &c. ſhall carry 
a relation to the ſubſequent 
words, but that he ſhall en- 
joy it againſt all perſons. 151d. 

#8. 20 

Where the action would not lie, 
becauſe that upon a proper 
conſtruction of the covenant, 
the heriot was not then due. 

127 pl. 11 

Where the action was held to lie, 

though the leaſe did not com- 
mence in point of intereſt, but 
only in point of computation. 

ibid. pl. 12 

Where a declaration was inſut- 

fcient in a covenant, to enjo 
from interruption by E. Fd 

orth what title 


not ſetting 
H. K. had ibid. pl. 13 
It is enough to ſet forth in the 
entry of a ſtranger Quod ha- 
buit Jus, Titulum, &c. becauſe 
his title is not known. 128 

; 5. 14 
Where the party might have co- 
venant or debt at his election. 

; | ibid. pl. 15 
Where it was ſaid an action of 
covenant did not lie during the 
term, but an action of walle. 
ibid. pl. 17 

That it lies upon a writing, 
whereby the party covenants 
to be accountable. bid. pl. 16 
That the grantee of copyhold 
lands is within the intent of 
the ſlatute of 32 Hen. 8. to 

| have this action. 


ibid. pl. 18 | 


VOLUME. 


Where the action was held to 
lie againſt the Queen's paten- 
tee, becauſe none excepted 
but the Queen and her ſuc- 
ceſſors. Page 128 pl. 19 

Where the action was heid to 
lie for cutting down Trees, 
upon a covenant to leave them 
upon the land even bet re the 
end of the term. 129 pd. 20 

Where it was adjudged the aſ- 
ſignee might bring an action 
for not repairing, &c. ibid. pl. 

21 

Where the plaintiff may have 

one action upon ſeveral titles. 
ibid. pl. 22 

Where it ought to be brought 
in the county where the lands 
lie. ibid. pl. 23. Where held 
the contrary. 24, 26 

What covenants have been held 
local, and what tranſitory. 

ibid. pl. 25 

Where the action was held to 
lie againft the firſt leſſee after 
aſſignment. ibid. pl. 27 


Compoſition. 


With Par/ons relating to Tithes. 


What is a Compoſition real, and 
how to be made. 381, 482.— 
What are good, and what not. 
ibid. A Compolition real 
ought to be expounded by the 
judges of the common law. 


433 


Conſultation. 


Where to be granted, and where 
not. 475. Not where the 
plaintiff has only miſtaken his 
iſſue. 10% —lt hes only where 
a man cannot have a remedy 
in the King's courts, 475 Pl. 1. 
In ſome caſes not, though the 
iſſue be ſoundagainſt the plain- 
tiik. d. pl. 2.— Where it thall 


80 
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£o as to part. Page 476 pl. 3. 


447 #1 Y. Not to be grant- 
ed if matter be found imper- 
tinent to the iſſue. 476 pl. 4. 
—Nor where it appears the 
detendant hath no cauſe of 
ſuit in the Spiritual court. ibid. 
Fl. 4.—To be granted where a 
cuſtom or preſcription is the 
Point in iſſue, and found for 
the defendant, or the plain- 
tiff nonſuit. zbid. pl. 4.—Or 
the preſcription not good. ibid. 
Not to be 
the party ſubmit to a void 
| ey ibid. pl. 5. 
ot to be granted if the party 

hath not a true copy of the 
libel. ibid. pl. 6.—Nor if it 
appears that there are not pro- 
per parties. 477 pl. 9.—Nor 
where it appears that no tithes 
ought to be paid, though the 
modus be not found. ibid. 10. 
To be granted upon a cuſtom 
in Non deicimando» where the 
court adjudge it a void cuſtom. 
47% fl. 11.—Not to be granted 
without an anſwer to the pro- 
hibition. 478.—lIt is no plea 
for a Conſultation in a ſuit for 
not ſetting out tithes, to ſay 
that he had not alledged no- 
| "tice to the parſon. 'The 
Conſultation will iſſue, if the 
ſuggeſtion be not proved with- 
in fix months. 398.— Where 
a Prohibition lies after a con- 


ſultation, and where not. 474 
7 


fd. 11, 2, 3. 475 Pl. 5, 
Curate. 
A Curate choſen by the patron, 
maybe removed hy him; other- 
wm of a vicar choſen by the 
pariſhioners by cuſtom. 4cg pl. 
41. Curatus Accleſiæ does 
not imply induction, but Cu- 


ranted, though 


Cuſtoms relating to Tithes. 


What a cuſtom is. Page 478.— 
That the common law and the 
ſpiritual law differ in their con- 
ſtruction thereon, ibid.—Wha; 

makes a cuſtom by the com- 
mon law, and what by the 
ſpiritual law. ibid. What in- 
terruption ſhall deſtroy chem. 
ibid. That it muſt be reaſon- 
able, certain, and of ſome be- 
nefit to the parſon. 104. 
What cuſtoms ate good, and 
what not. 480, 481.—Cuſtoms 
relating to eccleſiaſtical mat- 
ters are triable in the ſpiritual 
court. 404, 405. But cuſtoms 
againſt common right are al- 
ways to be tried at common, 
law. 433 


Cuſtoms in London. 


The court will not take notice 
thereof judicially after ſen- 
tence, ſo as to grant a Prohi- 


bition. 473 . 4 


Cuſtoms. 
Of pleadings Cuſtoms. 328 4 


ratus Rite, Ic. Inveſiitus does. 
- 451 pl, 32 


Damages. 
Here the leſſee ſhall reco- 


ver the term, and not da- 
ages only in covenant. 155, 
6 #1. 10.— Where the da- 


m 
15 
mages in covenant ſhall be re- 
covered, by the executor. 154 


fl. 36.—What held no error 
in aſſeſſing the damages in co- 
venant. ibid. pl. 31, 33 
Where it is erroneous. 76:4. Pl. 
34. 37. 155 fl. 2.—Where 


the damages in covenant arc 
not 


Contained in this VO LU M E. 


not forfeited by the outlawry. 
Where to be given as incident 
to the debt, tho' not prayed 
by the Replication. P. 341 4. 
pl. 4. 364 6. pt. 3.— fre- 
leaſing damages inſufficiently 
aſſeſſed. [364 b.] pl. 1. Where 
entire damages given will do 
hurt, and where not. ibid. pl. 2. 


Dean and Chapter. 


Their power to add to the num 
ber of ſingers, where the 
number is not by them made 


greater than at firſt, 403 5. 9 


Debt. 


Of actions of debt, and the ſe- 
veral ſpecies thereof. 249 — 
Of actions of debt on judg- 
ments. ibid. —Of actions of 
debt on ſpecialties entered of 
record. 250.—-Of actions of 
debt on ſpecialties indented, 
and deeds-poll. 251.—Of im- 
plied contraſts, what they 
are. 269 pl. 1. Where the 
action will lie, though there 
be no expreſs contract, but 
where 'tis guaft ex Contratu. 
ibid. pl. 2.— Where au action 
would not lie againſt the ſhe- 
riff, not having returned that 
he meddled with the goods. 
15d. pl. 2. Whether an action 
will lie for an eſcape againſt 
the gaoler. ibid. pl. 3. —Againſt 
the executors of the ſheriff. 
fl. 4.—Where an action will 
lie for an eſcape. pd. 5 6, 7. 
That an attorpey ſhall have 
* of debt 5 his fees. 
260 pl. 8.—2uzre of a coun- 
fel. pl. - the lord againſt 
a copyholder. pl. 10 —-For 
what it may be brought, 270 


28 


How a Debt may be ap- 


portioned, releaſed or 
diſcharged, P. 270 


Where a releaſe of 


rt dif- 
charges the whole. * 2, 3.— 
Where not. pl. 5.—Apporti- 
onment of rent. pl. 4— Where 
a releaſe of a truſtee does not 
avail. pl. 6.—Where obligor 
or obligee made executors 
does extinguiſh the debt, and 
where not. 271 fl. 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 16, 13, 


20. 272 pl. 26.— Where an 


entry does not extinguiſh the 
rent. fl. 17,—Where a grant 
not to ſue is a releaſe, and 
where not. pd. 21 —Where 
adminiſtration no releaſe. . 
22,—Where a deviſe of a rent 
charge from a grantee is an ex- 
tinguiſhment. 272 pl. 23, 24. 
Where a bond given for a debt 
is an extinguiſhment. pl. 24. 
Where marriage is no extin- 
pl. 29,—Where 
the death of the obligee diſ- 
charged the debt. 28 


Debt. 


By and againſt whom to be brought. 


Where not by him only to whom 


the money was payable, but 
by both with whom the cove- 
nant is made. 272 pl. 1.—tor 
the aſſignee of a grantee. pl. 


hy grantees. "9 3, 4. 374 
e 


#1. 20,——By the ſucceeding 
chamberlain. ay 5.—hy a par- 
ſon againſt the vicar. N. 6.— 
By leffor againſt lefſee. pl. 7, 
8, 9, 10.—Where againſt exe- 
cutors after aſſignment. 273 


#1. 11, 12, 13, 14, 15, 16, 17, 
18, 
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18.—— Where the action lies 
for the grantee of a rent- 
charge. Page 274 P. 19. 
That it ought to be brought 
againſt all that are ternenants. 
ibid. pl. 21.—But the advan- 
tage of the contrary muſt be 
by pleading. pl. 22. Againſt an 
aſſignee. pl. 23.-—Againſt a 
pariſhioner upon his covenant 
to pay the proportion of a 
ſuit. pl. 24.— Where the ac- 
tion of debt may be brought 
by huſband and wife; where 
by the huſband ſole; and by 
the wife after his death. 274, 
275.— The like againſt huſ- 
band and wife. 275, 276.— 
Where by the heir. 276.— 
Where againſt the heir. 276, 
277. Where by executors, 
278.— Where againſt execu- 
tors or adminiſtrators. 279, 
280, 28 1.— Where the action 
is well brought, and where 
not. 284. — That it muſt be 
for the whole ſum, or ſhew 
what part paid. 757d. pl. 1.— 
In what county. pl. 2, 3, 4, 5» 
6, 7, 8, 9.— After a writ of 
error. pl. 10, 11,—How, 
where the money is payable at 
ſeveral days. pf. 12, 13. Not 
before the cauſe of action ac- 
crued. 285 pl. 15. Where 
caſe and not debt againſt the 
executor. pl. 16, — Upon a 
roviſo in a deed. 285 Pl. 17. 
here debt is the proper re- 
medy, and no covenant. pl. 19. 
—On a judgment after part 
levied by Elegit. pl. 20.— Up- 
on articles to deliver hops. pl. 
21.—For a rent-ſeck. pl. 22. 
On a covenant to ſtand ſeiſed. 
pl. 23.—Upon a bond to per- 
form covenants in a void in- 


denture. l. 24.—On an ac- 


—— 


Where the Party may have 


count. Pzpe285.p1. 26. Agaiuſt 
one or ſeveral. l. 25.— After 
acceptance of the rent. 5. 27. 
By him to whom the rent was 
Payable. fl. 28 


his election to bring this 
action, or to take ano. 
ther remedy, 285. 


Of the Proceſs in Debt, 286. 


Where he brought in the 


Debet and Detinet, where 
in the Detimet only, 266, 
287, 288, 289, 


Declarations in Covenant. 


Where the breach may be aſſign- 
ed as general as the covenant. 
130. pl. 1. What certainty 
required therein. pl. 2.—In- 
ſufficient in not ſetting forth 
the title of a ſtranger to enter, 
Fl. 3.—Where a 3 not 
neceſſary to be ſet forth. pl 4, 
5.—-Where an averment of 
performance by the plaintiff 
ought to be ſet forth. 71 5. 133 
. 31.——Where it was held 
neceſſary to ſhew where the 
leaſe was made, and a ſpecial 
diſturbance. 130. pl. 6.— 
Where a declaration in not 
building a houſe, purſuant to 
the rebuilding of London after 
the fire, was held ſufficient. 
21, 9. Where the grantee of 
the reverſion may ſay that the 
premiſſes came to him by 
diverſe meſne conveyances ; ſo 
of the eſtate of the defendant 
ina term; aliter, if a term 18 
pleaded. 131. pl. 10. Where 
the heir of the grantor could 


not maintain covenant ing 
the 


the aſſignee or leſſee of the gran- 
tor. P,131 fl. 10. Where an act 
of parliament, ſubſequent to 
the covenant, is a repeal of a 
covenant, and where not. 26. 
Inſufficient not omg forth 
the time and place where the 
account was made up, nor to 
what amount. 131. ff. 12—To 
declare per quod Teſlatum exiſt:t 
is good in covenant, bnt not 
in debt. ibid. pl. 13. Where 
it ſhall be intended the rent 
accrued purſuant to the action 
after a verdict. pa. 132. pl. 14. 
To declare per gusddam ſcrip- 
tum ſuum, without og or 
feeillar', is ill. 132. Pl. 15. 133. 
40 25. ibid pl. 26, 27. e contra. 
Ill for want of ſhewing a 
ſpecial difturhance how, &c. 
1 32 l. 16. The not reciting 
idle and impertinent matters 1s 
no variance. ibid. pl. 17. 133. Pl. 
28. Where a bill was amend- 
ed upon the file, which had o- 
mitted the ſubſtance of the de- 
claration pl. 18. Where an 
action was held to lie upon 
a proviſo, being in the na- 
ture of a covenant. 132. pl. 
20.—-Where the action would 
lie before a title made upon 
a covenant to pay fo much 
tor lands, a ſufficient convey- 
ance being tendered. 7bid.— 
#4. 21. Upon an entry by ex- 
ecutors no title need be ſhewn 
in them; aliter of a ſtranger. 
ibid. pl. 22. Declaration fat. 
ficient, alledging that che de- 
fendant had not paid, &. with- 
out ſaying that neither of the 


others had. ibid. 132. fl. 23.— 


Where a matter of ſact not in 
the deed is alledged, it is im- 
material. 133. fl. 24 80 of 
one not a party to the deed. 
ibid. pl. 28. Covenant may be 
brought upon a deed- poll, but 


— 
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the party muſt be named in the 


deed. Page 133 pl. 24. And 
all the parties to the deed 
mentioned, otherwiſe ill. 1:2. 
#1. 29. Inſufficient not ſhew- 
ing wherein the premiſſes were 
in decay, ibid. pl. zo. It ſhall 
be intended after a verdict in 
covenant, that the racks un- 
repaired by the defendant, 


were fixed in the ſtable, 134. 


#1. 32. Declaration for not 
repairing, the plaintiff allow- 
ing timber, which he al- 
ledged was brought upon the 
ee by a ſtranger; ill, 
ecanſe that is an entry upon 
the leſſee. ibid. 33.—Declara- 
tion ill, not ſhewing particu- 
larly che manner of the breach, 
on a , covenant to find him 
meat, drink, apparel, and o- 
ther neceſſaries. 134 pl. 34.— 
Declaration for cutting down 
more timber than was neceſ- 
ſary for the repairs, held in- 
ſufficient for incertainty. ibid. 
pl. 35.—A miſentry of the 
date upon Oyer may be amend- 
ed. ibid. pl. 37.—Per Quoddam 
Ser. pium per quod Teflatum ex- 
iſtit was held not ill. 17% pd, 
38.—Ht fic Cinventionem ſuam 
infregit, in che ſingular num- 
ber is good, though on ſcver- 
al covenants. ibid. pl 39. 
To declare for writing ſo 
much a quire, it is no good 
breach to ſhew that he wrote 
ſo many quires, and fo many 
odd ſheets. 135. pl. 40.—The 
words Et fic noninfregit Conven- 
tionem is but form 136 fl. 1. 
And the words Et /ic non le- 
nuit Conventicnem in hic, men- 
tioning the breach, is unneceſ- 
ſary where the breach hath 
been ſufficiently ſet forth. 135 
#1. 41.— A declaration held 
ſufficient 


ſufficient in an action for not 
procuring the deputation of 
an office. Page 135 fl. 41.—-A 
declaration upon a Charter- 
party held well, though the 

ere miſtaken in caſt- 
ing up the ſum, ibid. pl. 42.— 
The [ite in 5 
154 fl. 32, — Where an action 
1s brought upon the covenant, 
the reciting the penalty is ſur- 
pluſage there, and ſo is a re- 
cital of a proviſo; ſo that if 
it varies upon Oyer, it is not 
material. 136 fl. 42.—The 


ſum miſcaſt up too little or | 


19 amendable in 
aliter in deht. ibid. 


too much, 
covenant, 


. 43. — Where a breach of | 


covenant hath been adjudged 
to be well aſſigned, and where 
not. ibid. — Where the aſſign- 
ment of a breach, according 
to the words of a covenant, 
1s good enough; 1o that if any 
thing be done which amounts 
to a performance, it is to 


be ſhewn on the other ſide. 


137 pl. 2. ibid. Pl. 8. 141 pl. | 


10.—Where a rent-charge was 
adjudged to be executed by 
the flatute of uſes in ce/tui que 
e; ſo that he may diſtrain. 
137.—Where a uit in equity 
was adjudged the weck of 
an agreement, that the party 
i ſhould quietly enjoy. ibid. pl. 

3.—Where an 8 of 
a breach that is not ſuch in 
law, only in equity, is a 
breach. ibid. pl. 4-—On a co- 
venant that the party had a 


lawful eſtate; a good breach | 


to ſay that he had no legalem 
titulum. ibid. pl. 5.—So, that 
he was not ſeiſed in fee on a 
eovenant that he was ſo, held 
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P. 137. fl. 7.—That C. 2 ſub- 
tenant did dig pits, good, 
though ſeveral meſne ſub-te- 
nants between. 138 pl. 9.—In 
an action upon a ; made 
by three, (per ſe pro toto & in 
d to ſay that he, againſt 
whom the action is brought, 
had not paid ſufficient. 138 
Pl. 11. 137 Pl. 2.— Where no 
action would lie upon the pro- 
viſo, it being not an expreſs 
covenant. 138 pl. 12.—Inſuf- 
ficient in not ſhewing a ſpeci- 
al diſturbance in the enjoy- 
ment of copperas. bid. pl. 13, 
How to aſſign a breach in co- 
venant for quiet enjoyment. 
pl. 13. Where the court is 
not obliged to take notice 
that Tinmouth is on the river 
Tyne, but it ought to be 
| ſhewn. 139 


Declarations in Debt. 


Of declarations in debt upon 
bonds. 290.—On judgments 
291.—On recognizances. 292. 
294 Pl. 26.—For rent. id. 
293, 297,—On the ſtatute 

f 14 Hen. 8. for practiſing 
phyſick. 293 fl. 1 ——Of the 
ftatute of 2 Ed. 6. for not ſet- 
ting out tithes. pl. 2. 295 fl. 
32. 2997,——On the ſtatute of 
5 Eliz. for exerciſing a trade, 
Sc. pl. 3. 295 fl. 29. For 
coſts in an inferior court. 

4. On a Conceſſit Aver. 

| 4. 6, 23. Upon a ſheriff's 
bond. pl. 8. 295 % 34. Up- 
on an Emiſſei. pl. 9. For 
an eſcape. Pl. 10.— Upon by- 
laws. pl. 13. 295. Pl. 37. For 
an amercement in a court- 


leet. pl. 14.— Upon bills pe- 


8 #4. 6. Expulſion by 
the huſband a good breach. 


, 


nal, pl. 15 295 fl. 35, 297.— 
pon 


Upon © 
againſt : 
Upon # 
pl. 28.- 
upon a 
an annu 
A aſſig 
By aff 
—_ 
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Declar: 


Where | 
Varyi 


Contained in this 


Upon 5 El. c. 9. 6, 7. 27- 
je" an infant. P. 295.5. 17. 
Upon a retainer. pl. 18. 295 
f. 28.—Againſt the heir 
upon a bond. pl. 19, 20,—For 
an annuity.” 4. 21. 295 Pl. 36 
Az aſſignee of the King. pl. 22. 
By aſſignee of bankrupts. pl. 
:4,—On 5 Elia. cap. 9. for 
perjury. pl. 25.— Upon an 
award, pl. 38. —-Upon a Char- 
ter-party. 295, 296.— B 
executors or adminiſtrators. 
e executors or 
adminiſtrators. 296, 297. 

Of declarations 1n actions of 
debt upon an eſcape. 297 


Declarations in Prohibition 


Where held ill. 488 5. 42.— 
Varying from the ſuggeſtion. 
ibid. pl. 43 


Defamation. 


Where the ſpiritual courts have 
conuzance of defamations, and 
where not. 487. letter IV. 428, 
429, 430, 431, 432.——Not 


where the words are action- 


able at common law, becauſe 
5 2 law is to 7 8 
erred, 427 pl. 3, 4. 431 fl. 21. 
Not — — g che words 
are actionable that are ſet 
forth in the libel, and part not, 
becauſe the party might be 
doubly vexed. 427 l. 3, 4.— 
Nor where part of the words 
actionable are not ſet forth 
in che libel, upon a ſuggeſtion 
what thoſe words are. ibid. pl. 
4——Nor for words ind icta- 
ble. ibid. pl. 3.——Nor words 
ſpoken of a parſon that do 
not diſgrace him, nor make 


him liable to 8 | 
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cenſure. Page 427 pl. 5, 6. 
431 l. 23. Nor relate to his 
function. ibid. pl. 1. Not 
where the words tend to a tem- 
poral defamation. ibid. pl. 7. 
430 pl. 1). Not where the 
crime 1s puniſhable in the leet. 
ibid. pl. 7. 430 l. 17.— But in 
ſome caſes it it ſaid they ſhall 
have conuzance of words ac- 
tionable at common law, and 
that they have a concurrent 
juriſdiction. ibid. pl. 11,—Not 
where the words are words of 
anger, heat and paſſion only, 
and not of malice. 429 Pl. 14, 
15. 430 fl. 1. Nor where 
the words are not well known. 
ibid. Nor where words are 
actionable ina particular place 
only by cuſtom. ibid. pl. 16. 
Nor where the crime is pu- 
niſhable by ſtatute. 431 pd. 20. 
But for words of a ſpiritual 
nature they have conuzance. 
427 pl. 1. 2,8, 9, 10, 12, 16, 
18. 432 pl. 25.—They have 
no conuzance of defamation, 
but where they have original 
and direct conuzance of the 
fact of which the party is ac- 
cuſed. 430 pl. 17. TIP 
have not conuzance of words 
calling a man a baſtard who 
hath lands by diſcent. 422 pl. 
7. 440 pl. 20.— The ſpiritual 
courts have conuzance of de- 
famations of fornication. 4.27% 
#4. He was a witch or 
ſon of a witch, ibid. pl. 2 


What ſhall be intended 
good upon a Demurrer. 


Upon a bond made to the chief 
bailiff of Pontefrad. 307 pl. 


Departure 


A TABLE of the Principal Matters 


ſufficient in an action for not 
procuring the deputation of 
an office. Page 135 pL 41.—A 
declaration upon a Charter- 
party held well, though the 
Plaintiff had miſtaken in caſt- 
1 y the ſum, ibid. pl. 42.— 
e like in covenant for rent. 
154 Pl. 32,—Where an action 
1s brought upon the covenant, 
the reciting the penalty is ſur- 
pluſage there, and ſo is a re- 
cital of a proviſo; ſo that if 
it varies upon Oyer, it is not 
material. 136 fl. 42.— The 


ſum miſcaſt up too little or | 


too much, is amendable in 
covenant, aliter in debt. ibid. 
Pl. 43, —Where a breach of 
covenant hath been adjudged 
to be well aſſigned, and where 
not. ibid. Where the aſſign- 
ment of a breach, according 
to the words of a covenant, 
is good enough; ſo that if any 
ching be done which amounts 
to a performance, it is to 


be ſhewn on the other fide. 


137 Pl. 2. ibid. pl. 8. 141 pl. | 


10.—Where a rent-charge was 
adjudged to be executed by 
the ſtatute of uſes in cęſtui gue 
Ve; ſo that he may diſtrain. 
137.—Where a uit in equity 
was adjudged the Wesch of 
an agreement, that the party 
ſhould quietly enjoy. ibid. pl. 

3.—Where an „ beer of 
a breach that is not ſuch in 
law, only in equity, is a 


breach. ibid. pl. 4—On a co- |. 


venant that the party had a 
lawful” eſtate; a good breach 
to ſay that he had no legalem 
titulum. ibid. pl. 5.—8o, that 
he was not ſeiſed in fee on a 
eovenant that he was ſo, held 


* 


8 #1. 6. Expulſion by 
the huſband a good breach. 


, 


P, 137. fl. 7.—That C. a fub. 
tenant did dig pits, good, 
though ſeveral meſne ſub-te. 
nants between. 138 pl. 9.—In 
an action upon a deed made 
by three, (per ſe pro 'toto & in 
2 to ſay that he, again 
whom the action is brought, 
had not paid ſufficient. 13x 
Bl. 11. 137 25 2.— Where no 
action would lie upon the pro- 
viſo, it being not an expreſs 
covenant. 138 pl. 12.—Infuf- 
ficient in not ſhewing a ſpeci- 
al diſturbance in the enjoy- 
ment of copperas. bid. l. 13, 
How to aſſign a breach inco- 
venant for quiet enjoyment. 
pl. 13. Where the court is 
not obliged to take notice 
that Tinmouth is on the river 
Tyne, but it ought to be 
ſhewn. 139 


Declarations in Debt. 


Of declarations in debt upon 
bonds. 290.—On judgments 
291.—On recognizances. 292. 
294 Pl. 26.—For rent. bid. 
293, 297,—On the {tatute 

of 14 Hen. 8. for practiſing 
phyſick. 293 fl. 1 ——Of the 
ftatute of 2 Ed. 6. for not ſet- 
ting out tithes. pl. 2. 295 fl. 

32. 297. n the ſtatute of 
5 Elis. for exerciſing a trade, 
&c. pl. 3. 295 pl. 29. For 
coſts in an inferior court. 

4. On a Conceęſſit ſal vat. 
4. 6, 23. Upon a therift's 
bond. pl. 8. 295 % 34. Up- 
on an EHmiſſet. pl. 9. For 


an eſcape. l. 10.—Upon by- 


laws. pl. 13. 295. Pl. 37.—For 
an amercement in a court- 
leet. pl. 14.— Upon bills pe- 
nal. pl. 15. 295 fl. 35, 2 = 


Upon 5 
againſt a 
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upon a 0 
an annu 
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perjury 
award. 
ter-par 
execut 
(0) -— 
admi ni 
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debt u 


Declare 


Where! 
Varyi 


On tained in this 


Upon 5 El. c. 9. 6, 7. 27. 
ink an infant. P. 295. P. 17. 
Upon a retainer. pl. 18. 295 
fl. 28.—Againſt the heir 
upon a bond. ph. 19, 20,—For 
an annuity.” pd. 21. 295 Pl. 36 
A; aſſignee of the King. pl. 22. 
By aſſignee of bankrupts. l. 
:4 —On 5 Elia. _ 9. for 
perjury. pl. 25. Ipon an 
award. pl. 38.—Upon a Char- 
ter-party. 295, 296.——Þy 
executors or adminiſtrators. 
206.—Againſt executors or 
adminiſtrators. 296, 297. 
Of declarations in actions of 
debt upon an eſcape. 297 


Declarations in Prohibition 


Where held ill. 488 pl. 42.— 
Varying from the ſuggeſtion. 
ibid. pl. 43 


Defamation. 


Where the ſpiritual courts have 
conuzance of defamations, and 
where not. 487. letter IV. 428, 
429, 430, 431, 432.——Not 


where the words are aftion- | 


able at common law, becauſe 
5 2 law is to 8 
erred, 42/7 pl. 3, 4. 431 fl. 21. 
Not —— * words 
are actionable that are ſet 
ſorth in che libel, and part not, 
becauſe the party might be 
doubly vexed. 427 Pl. 3, 4-— 
Nor where part of the words 
actionable are not ſet forth 
in the libel, upon a ſuggeſtion 
what thoſe words are. zbid. pl. 
4—— Nor for words indicta- 
ble. ibid. pl. 3.——Nor words 
ſpoken of a parſon that do 
not difgrace him, nor make 


him liable to eccleſiaſtical | 


VOLUME. 


cenſure. Page 427 pl. 5, 6. 
31 pl. 23. Nor relate to his 
unction. ibid. pl. 1.——Not 
where the words tend to a tem- 
poral defamation. bid. pl. 7. 
430 pl. 17.—Not where the 
crime 1s puniſhable in the leet. 
ibid. pl. 7. 430 pl. 17. But in 
ſome caſes it it ſaid they ſhall 
have conuzance of words ac- 
tionable at common law, and 
that they have a concurrent 

juriſdiction. 7:4. pl. 11,—Not 
where the words are words of 
anger, heat and paſſion only, 

and not of malice. 429 pl. 14, 
15. 430 fl. 17. Nor where 
che words are not well known. 
ibid. Nor where words are 
actionable ina particular place 
only by cuſtom. ibid. pl. 16. 
Nor where the crime is pu- 
niſhable by ſtatute. 431 py. 20. 
But for words of a ſpiritual 
nature they have conuzance. 
427 pl. 1. 2, 8, 9, 10, 12, 16, 
18. 432 pl. 25.— They have 
no conuzance of defamation, 
but where they have original 
and direct conuzance of the 
fact of which the party is ac- 
cuſed. 430 pl. 17. e 
have not conuzance of words 
calling a man a baſtard who 
hath lands by diſcent. 422 pl. 
7. 440 Pl. 20.—The ſpiritual 

courts have conuzance of de- 

famations of fornication. 427% 

#1. 1, ——He was a witch or 

ſon of a witch, ibid. pl. 2 


What ſhall be intended 
good upon a Demurrer. 


Upon a bond made to the chief 
bailif of Pontefract. 307 1 


Departure 


Departure. 
What hath been conſtrued a de- 


vant. Pape 144 Pl. 40, 44. 146 
Pl. 53. 148 Pl. 70, 72,73, 149 
Pl. 74.— What hath been con- 
ſtrued a departure in pleadings 
in debt, and what not. 342. 
A. B. 343. A. B —Kelating 
to a teoffment pleaded. 342. 
A. pl. 1. 342 B. pl. 12.— Lo 
a leaſehold pleaded. ibid. l. 
2. 342 B. pl. 5. —- To a gift in 
tail pleaded ibid. pl. 3. 342 
B. l. 10.——To a plea that 
he was not requeſted to ſeal 
and execute a releaſe. 342 B. 
Fl. 4——To a declaration up- 
on a bond, and a releaſe 
pleaded. 342 pl. 6.—To a 
Plea that he had not felled 
wood to make fences. ibid. B. 
I. 7. To a plea of Puod par- 
tes ad finem nihil habuerunt. ibid. 
#1 8. To a plea of per- 
tormance of covenants. ib B. 
Pl. 9. 343 B. l 25, 26. 3494. 
Pl. 34, 37, 39, 49 —To a plea 
of entierty of eſtate. ibid. pl. 
11.—To a plea of no award. 
343 4 Pl. 15. 343 p4.19, 22. 
344 A. pl. 30, 33, 35, 38. 


Detinue. 


Of actions of Detinue. [424]— 
W hat the action is. 154 — 
Of the writ and proceſs. ibid. 
Of the declaration. 424. — 
Of the Pleadings. 425.—Of 
the trial, verdict, damages and 


judgment. 426.—Of the exe- 
cution. ibid. 
Devaſtavit. 


Of a Devaſlavit, 282.— What 
is ſo by wrong payment ibid. 


ATABLE of the Principal Matters 


Parture in pleadings in cove- | 


| Page 282 pl. 5. What not 
ibid. pl. 3, 6, 138 the 

eri may return a DaHavi. 
2:4. pl. 12. 283 pl: pe 
What evidence to be vive 
thereon. ibid. pl. 19.—What 
to plead thereto. id. pl. 22. 
Where to be traverſed. 28: 


pl. 14. 
Diminution. Pide Error. 


Diſcent. 


Where the dying ſeiſed, and not 


the Diſcent, traverſable in co- 
venant. 148 


Diſcontinuance. 


Of Diſcontinuances in actions of 
debt. [365] 4. 


Duplicity. 


In pleadings in covenant for 
Want of a traverſe. 141 pl. 3, 
Where a plea in covenant was 
adjudged to be double. 147 
pl. 60.——In pleadings in 
debt. 306 


Election. 
W HERE the party may 


have debt or covenant at 
his election. 128 pl. 15. 129. 
Where the party hath an 
election to bring the action 
againſt the aſſignor or exccu- 
tor of the leſſor. 120 pl. 2— 
Where A. had his election to 
make a leaſe to B. or to his 


aſſigns, I 17 pl. 14 
Entry. 


Where the entry is not a ſuſpen- 
fion of the covenant, the a, 
tion being once attached. 125 


Pl. 1.— What is a Devaſlavit. 


pl. 24.— Where the ent!y — 


ounter 


— Pg ry Tn an LOW 


ouſter of a ſtranger differs from 
the entry of a ſtranger, as a 
treſpaſſer, ſo as to make the 
former a breach of covenant 
in the leſſor. Page 125 Pl. 21. 
Where the entry of a ſtran- 
ger is a good excuſe for not 


making a ſurrender. 148 2. 16. | 


Entry and expulſion where 
held no plea 235 pl. 9. 336 
}!. 27. Where not good 
without expulſion. 120 l. 3. 
Where a bargain and ſale was 
ill pleaded without entry, 144 
Pl. 42. 147 pl. 63. Where 
the tortious entry of the leſ- 
for is a breach of covenants, 
and where not 121 pl. 14 


Equity. 


| What relief the parties to an ac- 
tion of covenant have in a 
court of Equity. 157, 158, 
159.——W here the perſon or 
eltate will be made liable in 
quity toa covenant or agree- 
ment. 1509, 160. Where 
there may be relief in Equity 
when the agreement is not 
ſtrictly performed. 160 


Error, Vide Damages. 2, 3. 


The ſeveral kinds of writs of 
Error. [370] B. 371. A. B. 
371. A. B. 312. A. B. Where 
they are to be brought. [371] 
A—And by whom. 7b1. 
Conſtructions upon the ftat ite 
ot 27 LAlin. cap. S. [371] A. B. 

ere a Writ abates, and 
where not. [372] 4. The 
ſlatute of 5 Geo. 1. cap. 13 
ſect. 1. and a conſtruction of 
that ſtatute. [372] A.- Who 
may bring a writ of Error, and 
who not. 372. B. 273. A. B. 
Ot the mauner of Aang out 


writs of Error, and what the 
Vol. II. 


Contained in this / O L UN E. 


| 


party fo ſuing it out is to do 


thereon. Page [373] B. 374. 
A. B.— Where it is a Super- 


fedeas. [373] B. Pl. 1. [374] 
A. pl. 9 — The fee on the al- 
lowance. 16%. Where the 
court will oblige the plain- 
tiff's attorney to enter up the 
judgment. zd. pl 2.—A cau- 
tion to be taken by the plain- 
tiff 's attorney in Error, to ob- 
ſerve whether any variance be- 
tween the roll and tranſcript. 
[374] A. pl. 3-—A caution to , 
the defendant's attorney in 
Error, to procure an original, 
and of what term. [374] 4. 
p. 4.— Where the court of 
Chancery will grant an origi- 
nal when the time is lapſed, 
[374] A. pl. 4.—A caution to 

le warrants of attorney. ibid. 
pl. 5,—Where the plaintiff in 
Error muſt put in bail. 10%. 
Fl. 6, 11. —The tenor of the 


recognizance. ibid. pl. 7. 


The manner of putting in 


hail. ibid. pl. 8.— The time 
allowed for that purpoſe. il id. 
pl. 9.— What is a breach of 
the recognizance. ibid. pt. 12. 
The manner of ſuing out a 
writ of Error in parliament. 


| [374] B. pl. 13.—W hether the 


oule of Lords ſhall be ſaid 
to have the record or the tran- 
ſcript before them. ibid. pt. 14. 
What the defendant in Error 


is to do to maintain and ſup- 


ort, and what the plaintiff 
is to do to reverſe the judg- 
ment. [374] B——When to 
carry in the roll, and where. 
ibid. pl. 1,—Where to ſue out 
the Scire factas to alfign Errors. 
ibid. pl. 1,—What to be done 
when the ſame is returned. 
ibid. fl. 2 3.—To enter a ule, 
B and 


A TABLE of the Principal Matters . 


and the fee. Page [374] B.— 
Where the defendant is enti- 
tled to a Men pros, and where 
ſigned. 374. 6. 375 a—When 
to plead in Nullo eff Erratum. 
ibid —When to move for a 
Concilium. ibid,——By whom 
drawn up, and the fee. ibid. 
When to enter the cauſe, 
with whom, and the fee. ibid. 
Directions for the delivery ot 
the paper-books, and the fees. 
ibid.—A caution to have the 


roll in court. i6:4.—Of affign- | 


ing errors, what to be aſhgn- 
x for error, what oops 1 
when. [375] B. 376 a—Of 
alledging dimigution, and 

raying a Certicrari. [316] 4. 
Þ 377. A. B—Where dimi- 
nution can or cannot be al- 
ledged. [316] A. pl. 17, 18.— 
Where the court ex officio may 
award a Cer!:crari. 370 fl. 19, 
20. ibid. ö. pl. 23. { 377] 4. pl. 
26. What ſhall not be cer- 
tified after in nullo eft Erratum 
pleaded. [376] 6. Pl. 22. [377 
a. pd. 28. b. pl. 29.— Where it 
may. ibid. pl. 30.— Where a 
ſecond Certiorari may be awar- 
ded after a former returned, 
that the court may truly have 
the whole matters of record 


before them. ibid. pl. 24. [377] | 


a. pl. 25, 26, 


ere 


* 
the court will indulge the de- 


fendant to file an original. 
ibid. pl. 31.— The method of 
proceeding on a writ of error 
in the Exchequer- chamber. 
377] 6. pt. 32. [378] 4.— 
hen to ſue out a Scire facias 
ad audiendum Errores. | 318) a. 
What to be — after the 
; ent is reverſed or affirm- 
24. (558 a. Where the 
defendant in error may pro- 
cced by Scire facias on the 


How to be pleaded. 327 a— 


| 


recognizance. Pape [1g 
a. pl. 1.—What ML 
ereon. [378] b. pl. 2.—-What 
the bail ought to plead thereio. 
ibid. pl. 3 What no plea. 
bid. pl. 4.— What is a good 
releaſe to the bail. tid. p,, 5, 
And where a bar, and where 
not. ibid pl. 6, 7, The bail 
not to join with the principal, 
ibid. pl. 8. Where there needs 
no Scire facias to have executi- 
on. ibid. pl. 9.— Where ther 
muſt be a motion for that pur- 
poſe. ibid. pl. 10.— Where the 
parties are entitled to have or 
pay coſts. 1.379] 4. 

ates. 


= 
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Where it ſhall be taken to be 
a freehold. ibid. pl. 1 
Ought to ſhew a ſurrender 6f 
the leaſe. pl. 2,—Where ſei- 
fin need not be averred. pl. 3. 
How of a reverſion. pl. 4, 8. 
How by a grant, and by an act 
of parliament. pl. 5. — Where 
with a conflat or exemplificati- 
on. pfl. 6.—Seifin by baron 
and feme. pl. 7,——Where a 
ſeifin is ſufficient without 
thewing any other commence- 
ment. 327, 6. pl. 9, « 
How to plead a Freehold, and 
what it will ſerve for. 104d. pl. 
10. —Seiſin of tithes how 
pleaded. ibid. pl. 11.—Of an 
annuity. pl. 12.—Seiſin by the 
King. fl. 13.— By mafter aud 
fellows of a College. pl. 14— 
2 with an e 
d. 15.—A grant to be . 
ed as a Ger pl. 16.— 
A feoffment to be pleaded as 
a confirmation. 327 Pl. 17.— 
A grant as a releaſe. p/. 18.— 
By tenants in common. pl. 20. 
Of pleading a Rue Eftate. fl. 
21, 22 ot 


Contained in this O LU ME. 


Of Eſtoppels. be traverſed. Pape ibid. pl. 21. 
What they are, the ſeveral kinds, Where an indenture is, an 
and the nature thereof. P. 345 eſtoppel to a traverſe that the 
b. pl. 1, 2, 3, 4—Who ſhall | defendant was poſſeſſed b 
or ſhall not take advantage] Urtue of a leaſe. 147. pl. 56. 
thereof. ibid. pl. 4, 5.— Where | 148. pd. 67. Where an ac- 
the heir ſhall be eſtopped to] qQuittal is an eſtoppel, and 
avoid the deed of his anceſtor. | Where not in covenant 147. Pl. 
ibid. pl. 6.—Where an inden- 58.—The like of an avowry. 
ture is an Eſtoppel, and where ..  thid. pl. 53 
not. 346 a. pl. 7, 8, 13 Eviction. 
Where the jury are not to find Where covenants are diſcharged 
the Eſtoppel. ibid. a. pl. 9— | by eviction. 120. pl. 7. Where 
Where the conuzee of a fta-| eviction is a good plea, and 
tute is eſtopped. ibid. pl. 10. where not in actions of cove- 


Where an acceptance of a| nant, 144. P. 43. 221 pF 95 
148. pl. 


leaſe from baron and feme, is 
no Eſtoppel to ſay the baron Evidence. 
was ſole ſeiſed. ibid. a. pl. 11. [Of Evidence on Non el fadtum. 


Where a leaſe is an Eftoppel, | 
and where not. ibid. a. pl. 12, [355] a What matter of 


abatement, and not of evi- 
13,-Where the jury are not] dence. hid. 21. 1. Ufury no 
eſtopped ad veritatem dicend”, evidence on non eſt aun, but 


unleſs = * e er to be pleaded. ibid. pl. 2 —— 
tance within the record. ; 8 
An Otherwiſe of razure before the 


@ | action brought. bid. pl. 3.—— 
the defendant 1s eltopped to Or cove 1 ibid. 45 ee 
take advantage of a variance] What admitted by non eff fuc- 
between the judgment declared tum. ibid. pl. 5. Wha: he may 
on, and that given in evidence, give in evidence on ſuch iſſue. 
ibid pl. 15 Where the de- ibid. pl 6 
fexdant is eſtopped to ſay any . : 
thin contrary to the words | Evidence on Nil debet. 
of the condition. ibid. a, pl. 
16. b. pl. 23. 25, 28, 29, —— 
Where a leffor ſhall be eftop 


What may be given in evidence, 
and what not, [355] 4. In 


f debt for rent. bid. pl. 1, 2. 
ped to ſay any thing contrary 15. 3.8, 11. What 


to a recital in the firſt leaſe. (3 +. evidence of an entry, 
thid. ö. pl. 17. ibid. pl 24 —| Sr. ibid. pl. 4. In debt for 
Of an Eſtoppel upon a releaſe] 25 eſcape..ibid. pl. 6. In debt 
pleaded to a bond. #1d. tt for wages. ibid. pl. 79. On 2 
18——Where the party is plea of levy by diſtreſs & /ic 


concluded by an inrolment bid. fd. 
ibid. pl. 19.—Where an avow- r * 


25 no eſtoppel, 767 /. pl. 19. | Evidence on Non dimfit. 


here the plaintiff in error ; What may or may not be 
is eſtopped ib d. pl. 20.—Of | - given pF de on an iſſue 


an eſtoppel as to what may * this plea. 355+ b be 3 
2 videnc 
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Evidence. 


In Dat for an Eſcape. 


What may or may not be given 
in evidence. £.[ 356] 4. pd. 1, 


2, $3 4 


Evidence. 
On Riens per Diſcent. 
What may or may not be given 
in evidence. [356] a. Pl. 1, 2, 


Evidence. 


On Plene adminifiravit. 
What may or may not be given 
in evidence by executors or 

adminiſtrators on this plea. 

[356] a. 5, [357] a What 


may or may not be given in 


evidence by the plaintiff on 


this plea pleaded by the de- 
fendant. [357] pl. 1, 2,5,0,9,8 


Evidence. | 
On Ne Ungquez Executor. 


What may or may not be given 
in evidence on Ne Unquez He- 
cutor. £357] a. fl. 7, 8, 10. 
What evidence to be given by 
executors on judgments con- 
feſſed. [357] a. pl. 12. What 
evidence may be given on the 
ſuggeſtion of a Deveſtavit. 
[357] 2. Pl. 11. What evi- 
dence may be given by an 


executor de ſon tart. [357] a. | 


5, 8 9, 10. ibid. b. pl. 14.—Of 
other evidence by executors. 


a 357715. 
- Evidence. 


On Mul tiel Record. 
What is proper evidence on Nu 
tiel Record. [357] 6. 


Evidence. 


Of r being evidence. 
[358] 42. - Where deeds, wills, 


writings Or records are evi- 


3» 4,5 


| Other caſes of evidence and 
witneſſes, P. [359] a. b—Of 
evidence in actions on penal 
Ratutes. ibid. b. 360. 4 —0f 
evidence in actions of debt 
for rent. ibid. a Wheie it 
ſhall be intended to be given 
in evidence that the grant Was 
by deed.—In covenant. 153 
Pl. 18, 29, 30. Where the acl.- 
| nowledgment before a maſter 
in Chancery ſhall be good evi- 
dence of the term. 7b1d. fl. 20. 
Where the original grant muſt 
be produced in evidence. %. 
Pl. 21.— What good evidence 
of a fine. ibid. pl. 22.— Where 
the copy of a deed is evidence. 
ibid. pl. 23,—Where an inſpex- 
imus is evidence, ibid. pl. 24. 
Where copyhold court-rolls 
are evidence. ibid. pl. 25. 
What good evidence upon nn 
dimiſit. ib'd. Hl. 26.— Where a 
ſpecial preſcription given in 
evidence did not maintain 2 
general preſcription alledged. 
499-fh 52 
Excommunication. 
An Excommunicato capiends, the 
manner of its execution. 393: 
If the party is not reconciled 
within forty days, he may be 
put in priſon by this wilt. 
ibid. pon offering ſuffici- 
ent ſureties to obey the chmch, 
he may have a cautione adm. 
tenda. 393, —If not abſolved 
when the church is ſatisfied, 
he may have anExcommunua!! 
deliberandbo. ibid. A perſon 
excommunicated is to be put 


Ane die, and the entry thereof. 
| tbid. 


Execution. 
What courts are to award execu- 
tions. [383] b. [384] 4. 


| dence, and where not. 358 6. | 


What executions may, 2 
when 


when and how, be granted. 
P [384] a. ö. Ca. ad ſatigfaci. 
endum by what ſtatute granted 
in ſome actions, and where it 


lay at common law. [76:4.] 4.— | 


By what ſtatute an execution 


vas granted againft the lands, | 


[161d] a pl. 2.— That a Vier: 
facias lay at common law. 76:. 
ji. 3,—Where the | gk thall 
have an elegit, and whether 
ſeveral, and where. id. pl. 4, 
5, 6, 7, 8.— Where he may 
have a £4. /a. or fi. fa. alter an 
el:2it, and where not. ibid. pl. 
Li, 12, 13, 14, 15, 17.— 
Where he may have a new ca. 
}a. aſteran eſcape, and by what 
flatute. [385] a. pl. 18.—How 
the law itood before that 
ſtatute. ibid. pl. 19, 20, 21 22, 
23, 24.— Where the plaintiff 
may or may not have his elec- 
tion, whether the defendant 
ſhall be in execution at his 
ſuit. ibid. 5. pl. 24, 25, 26. 
[387] a. pl. 44.— Where the 
plaintiff ſhall or ſhall not have 
another execution, but muſt 
reſort an action of debt 
upon the recognizance. | 38 
a. pl. 29, 32.— When th. 
plaintiff may have a ca. /a. or 
fieri facias de novo. ibid. a. pl. 
30, 31. And how. [387] a. 5. 
45.— Where a man may diſ- 
charge himfelf from the exe- 
cution by pleading to the /cire 
facias, and where not. ibid. pl. 
35.— Where an exige facias 
cannot be ſued out without an 
alias ca. /a. [386] 5. pl. 36.— 
here a teſlatum elegit lies, 
and where erroneous. ibid. pl. 
37.—Execution irregular. 154. 
Pl. 38, 39, 40.—Againſt whom 
where there ave ſeveral de- 
fendants, [386] pl. 41, 42.— 
e ſtatute of Fac. cap. 24.— 


And how the law ſtood before 


— 


| 


Contained'in this V O L UM E. 


that ſtatute. P. [ 86 PL 43. 


Whether a man in a particu- 


lar caſe can have an executi- 
on before the writ of error be 
abated in parliament. [387] a. 
Fl. 46.—W here the executions 
againſt the principal and bail 
are to be ſeveral. ibid. a. pl. 47. 
Of the days between the 79% 
and return. ibid. pl. 48. 
Where he cannot have execu- 
tion without a Fire facias per 


tet. [389] 4. fl. 26 


Execution. 


For and agairfl whom to be granted. 
Where executors and not the 


heir ſhall have it. [389] 6. p#/. 
1. Where the wile thall have 
it. ibid. pl. 2. Where admi- 
niſtrator de bonis non of the 
wife, and not the huſband. 
ibid. pl. 3. Where the ſirſt 
conuzee ſhall have an executi- 
on, and ouſt the ſecond. 7b:d. 
2 4. Where the infant at 

Wage ſhall have it, bid. pl. 
5. here a conditional exe- 
cutor ſhall have it. 157d. pl. 6. 


Whether it hes againſt the 


heir of one of the defendants 
dying, or ſolely againſt the 
ſurvivor. ibid. pl. 7. Of what 
things an execution may be 
levied, and what not. [390] 
a. b, How againſt an 
heir, and of what. [389] a, 


pl. 30. [390] 3. pl. 10, 13, 
14, 15, 16, 17, 18, 19 The 
ftatute of 3 © 4 W. & M. cap, 
14. 5 execution againſt 
heirs. Whether an execution 
may be made upon the teſta- 
tor's goods after the death of 
the execntor. [391] à. pl. 20, 
At what time goods are bound 
by an execution. 7b:4. pl, 21. 


A caſe whether the adminiſ- 
trator ſhall be liable ro coſls 
ol ;he goods of the inteſtate 

" wha 


r 
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where the plaintiff takes a evidence a firſt Judgment in 
judgment, Quando aſſets acei- | that action. Þ 28 3 pl. 1,9. 
dermt upon Hene adminiſtravit Where he may plead Plene 3 
— P.[391] . miniſravit to ſuch action. 10% 
oe; This caſe was fince pl. 22. Where an action of 
ſpoken to in the Common Pleas, | covenant may be had by exe- 
and upon the firſt motion the cutors. 103. Where againſt 
ccurt ſeemed to think that che executors. 112, I13, Of de- 
plaintiff could not have coſts. 


Execution. 
When, abhiere, and how to be exe- 


cuted. 

Whether the theriffs of London, 
as ſuch, can execute an execu- 
tion upon a man in their cuſ- 
tody, as ſheriffs of Middleſex. 
392] 6b. pl. 1. Whether to 
be done after the defendant 
diſcharged. ibid. pl 2. That 
It r y be e before the 
judgment entered. [393] a. pl. 
4 7 — the dene . - 
mean himſelf in the ſeveral 
writs of execution. [393] & 5. 

94 4. b. 395 a. Of his fees 
or an execution. | 395] 4. ö. 
In what caſes an execution 
againſt one ſhall avail another. 
zbid. b. 396 a. How an exe- 
cution may be diſcharged, bid. 
a.—Of char ing a man in exe- 
cution already in priſon. ibid. 


5. [397] a. Of a Prerogative | 


clarations in debt by executors 
and adminiftrators. 296, The 
like againft executors and ad- 
miniſtrators. ib Of pleas in 
debt by executors and adminiſ. 
trators. 32 2. 4 b. 323. a. 0 3242.4. 
Executor de ſon tort. 

What makes an executor deen 
tort. 281 pl. 8. Where he 
may wave a term. pl. 5. How 
be ought to make payments, 

| 281 pl. 11 
Executors. 

One refuſing may adminiſter at 
his pleaſure. 396. May re- 
leaſe. ibid. f he ſurvive, 

may have an action. ibid. It 

he once adminiſter, cannot 
afterwards refuſe. ibid. Ad- 
niſtration granted during his 
life, is void. ibid. Executor 
of an executor cannot prove 

the firſt teſtator's will. 104. 

Where the damages in cove- 

nant ſhall be recovered by the 


g execution ibid. 8. [398] a. b executor. 154 pl. 36. 

Executors and Adminiſ- ſh Wants, 
trators. | F pleading Feoffments, and 

Their power and authority re- | other deeds. 326 a. b. 


lating to actions of debt, who Pines. 

may retain. 28 1 pl. 1, 2, 7, 8. | Of pleading Fines. 326 a. 325 b. 
When renounce. 151d. "a 3.— Foreign Plea. 

When the authority of admi- | Where it muſt be verified by affi- 
niſtrators are determined. ib:d. | davit, and where not. 335 pl. - 
pl. 4, 5. Where chargeable Foryery. 5 

de bonis fropriis. 283 pl. 2, 14. Of an order of the 8 iritual 
Where liable to bail. ibid. pl. court, may be puniſhe there. 


| 


Where chargeable for a 403 pl. 10. The like of let- 
Beucha. ibid, br 16. ters 75 ordination. Vide Sp | 
Where they cannot give in] ritual Courts. 


Grant 


Contained in this 
Grant of a Reverſion. 
OW to plead it. A. 143 pl. 


31 
Garniſhment. 


What it-is, where to be prayed, 


and of the Garniſher and 
Garniſhee. Vide tit. Detinue. 
Grantees. 
Of actions of covenant to be 
brought by Grantees. 106, 107. 
—'The like againſt Grantees. 
108, 109, 110, 113, 114, 115. 
Grantees of copyhold lands 
within the intent of the act 
of 32 Hen. 8. 128 pl. 18 


— 


Heriot. 
W HEN to be paid upon a 


covenant to pay generally. 
127 pl. 11 
Heirs. 

Where they may have an action 
of covenant. 102. Where 
the action may be brought 
againſt them. 112.—The like 
in actions of debt. 


Huſband and Wife. 
The huſband may releaſe the 
coſts of ſuit in the ſpiritual 
court, but not the ſuit itſelf, 
gucad reformationem morum. 433 
. 3 that he cannot 
reteale, the coſts. 437. pl 10. 
But adjudged in — 1 of a 
ſuit for a legacy he may releaſe 
becauſe they are to go into his 
own pocket. 437 pl. 10. 438. 
pl: 11. ibid. pl. 12.—Where 
uſband and wife may have ac- 
tions of covenant 104. Where 
actions of covenant may be 
brought againſt them. 104, 
105, Whether a huſband mar- 


VOLUME. 


covenant. P. 120 pl. 1. Whe- 
ther a releaſe made by the 
huſband of a ſtranger to the 
covenant, yet one of the per- 
ſons to whom the money was 
payable was a diſcharge of the 
covenant. ibid. pl. 6 Of 
122 in debt by huſband 
and wife 322 4. 
Infant 


Of pleadings in debt by an infant. 
321 5. Appearing by attor- 
ney where ill. 365. 5. pl. , 


Inferior Court. 
A prohibition lies if the party 


proceeds in an inferior court, 
on a judgment in à ſuperior 
court. 468 pl. 4.—The juriſ- 
diction of inferior courts mult 
be avoided by plea, and not 
be conſeſſed. 4 1. 2.— 
And the matter Sl be verifi- 
ed by oath. 467 pl, 2. So if 
a matter be done out of their 
juriſdiction. 1514. Inferior 
courts muſt always ſhew a 
matter to be within their ju- 
riſdiction. 468 pl. 6, 7. A 
prohibition denied after a ver- 
dict and judgment in an infe- 
rior court. 468 pl. 8 


Inquiſition. 
Where ill pleaded. 336. pl. 2 


Where it ought to be traverſed. 
345 a. pl. 12 


Inſtitution and Induction. 


By inſtitution the church is full 
azainſt all perſons but the 
king, 426 N | 14. Is not to 
be queſtioned after induction. 
7hid. A ſentence in the arches 
avails not to inhibit the in- 


rying a woman in behalf of * ee 
whom he had 3 with dndionaie infllurion:” 428 


a third perſon to permit her to 


make her will, diſcharged the 


- 15. t 69 Bag the par- 
on gains A lay-iee 402 pl. 3. 
Wuat induction is. 402 pl. 3 


Jsinder 
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Joinder in action and plea. 


Who are to join in actions of 


covenant. P. 110, 111. Where 
perſons may be charged jointly 
or ſeparately in actions of co- 
venant. 5 pl. 54. Who are 
to join or be joined in actions 
of debt. 283, 284 
Iſſue. a 

What a good iſſue in covenant, 
though hut argumentative, and 
only informal. 151 pl. 4. 
Where the iſſue was good, the 
plaintiff being miſled by the 
defendant, to omit material 
words in the covenant. 15 1p/.6. 
Iffue immaterial in covenant 
150 pl. 1. Where the iſſue in 
covenant was not well joined, 
there being more words there- 
in than in the covenant. 151 
pl. 9.—— Where held not 
to be mis joined 305 8. pl. 47, 


95. Where held not to be well | 
350 @ pl. 49, 56, 59 


Joined. 
| Judgment. 
Where judgments have been ar- 
reſted in covenant, and for 
what. 155 fd. 1, 3, 5-— Where 
a plea being found for one 
deſendant, the plaintiff ſhall 
not hav - judgment againſt the 
other. ib. pl. 7. 156 pl 11. 
Where the judgment againſt 
an executor ſhall be de bonis 
Teflatoris fs habet, &e. and 
where de bonis propriis. 155,156 
#1. 8.— How judgment thall 
be given wherc there are fe- 
, veral executors, and ſome ſum- 
moned and ſevered. [367 6] 
Fl. 1.—W here judgment ſhal 
be given for the defendant at 
the, plaintiff's requeſt. 17d. 
Fl. 2.—-A deſcription of the 
torm, and the ſeveral conſti- 
tuent parts of a judgment. 


ibid. b. 368 4. 6.—Who ſhall\ 


give judgment, and the power 
of the courts over their Judg- 
ments, F. 368 5.— What court 
ſhall give a new judgment re- 
verſing the former. 7bid. pl.1 
2.—W here there muſt be a 
rule for judgment, and where 
not. [ 369] a. #1. 3. Where the 
court ot King's Bench ſhall 
give ſuch judgment as the 
court below ought to have gi- 
ven. ibid. pl. 4, 5, 8, 9. Where 
the court ſhall give a peremp 
tory judgment on nul tiel Re- 
cord. ibid. a. pl. 6.— Where 
not. fl. 7.— Where the plain- 
tiff thall have judgment to 


recover his debt and damages, 


Judgment tor the defendant 
eing reverſed. ibid. þl. 
10.— Where the court may 
reverſe without a writ of er- 
ror, and where not. ibid. pl. 11, 
Where the court may give a 
judgment nunc pro tunc ibid. pl. 
12. Where the court may 
amend their judgments. 15%. 
pl. 13.— Where a judgment in 
conſtruction of law ſhall re- 
late to the firſt day of the 
term, ibid. b. pl. 14.—Of the 
time and manner of figning 
judgments. ibid. b,— Ol mo- 
tions in arreſt of judgment. 
[370] 4a. — Of ſetting aſide 
judgments for irregularity. 
ibid. a. b. Of avoiding judg- 
ments by a writ of error. :b:d. 
b.—Of the effect of judgments, 
and to what time they ſhall 
relate, with the ſeveral acts of 
29 Car. 2. c. 3. 4 5W.&M. 
cap. 20. and conſtructions 
thereon. [379] 4. 6 —To what 
time a judgment ſhall bear 
relation. ibid. b. pl. J. 8.—0f 
judgments by confeſſion. 380 
4.— It confeſſed on terms, the 
court will fee the terms per- 
T9007 form 


4 


Contained in this 


formed if precedent ; other- 
wiſe if the terms are ſubſe- 
quent P,[380]pl. 3—When to 
be entered, and when not, 
without motion. ibid. a. pl. 5. 
A judgment without a war- 
rant not to be ſet aſide, but 
the party put to his action. 
ibid. pl. 8. —Of judgments a- 
ainſt an heir. 26:4. 4. b. 


here the judgment ſhall be | 


general, and where of lands 
. deſcended only. bi4,—Judg- 
ments againſt executors and 
adminiſtrators. [381] @. 6.— 
Where they ſhall be. of their 
own goods, and where of the 
goods of the teſtator or in- 
teſtate. [381] a. 6. 
ceptions that have been taken 
to judgments in inferior as 
well as ſuperior courts. [382] 
a. b. 383 a.—Where reverſed 
in prohibition, becauſe no 
place alledged where the writ 
of attachment was delivered. 


Jurors and Jury. 

Where the jury may find a mat- 
ter, though in a foreign coun- 
ty. 152 pl. 10. in covenant.— 
That the jury ſhall be charged 
only withthe covenantwherein 
the plaintiff aſſigns his breach. 
tb;d. fl. 14.-—What they are to 
find, and what not. 347 C. pd. 
1, 2, 3— That they can carry 
no evidence with them but 
that produced. 348 a. pl. 5.— 
That they cannot try a matter 
of record. 347 5. pl 1, 2, 3. 
348 a. pl. 10.— Where the 
omiſſion of the jury will not 
hurt in prohibition. 488 pl. 


49. — The jury's finding con- 


trary to 


record will not 
hurt. 


ibid. pl. 50 


nm.. 


Lands. 
in actions of debt 


Or pleas 


Ex- 


ago 7 5 


VOLUME. 
relating thereto. Fuge 316 


Leſſor and Leſſee. Vide © 
Covenant, Damages 1. 


When bound to repair, though 
the leaſe does not commence 
in point of intereſt 127 fl. 
11.—Upon what words an ac- 
tion of covenant will lie 
againſt the, leſſor upon a cove- 
nant raiſed by implication of 
law. 117-——Cro. Al. 21 
What ſhall or ſhall not a 
charge a covenant againſt the 
leſſor. 120 Pl. 2. hat not 
a breach of covenant in the 
leſſee. 123 pl. 6. Where the 
action was held to lie againſt 
the firſt leſſee after an aſſigu- 
ment. 129 /. 27 


Letters of Requeit. | 

Letters of Requeſt ought to be 
from the Archdeacon to the 
Biſhop, and from him to the 
Metropolitan. 460 pl. 13.— 
i. e. they ought to be to the 
next immediate ſuperior to 
whom the appeal bes. bid. z4. 
16.—And they cannot come in 
by way of ſuggeſtion, but muſt 
be entered. tid. pl. 17, 18 

Libel. 

If the Libel be inſufficient, tho 
the declaration aids the mat- 
ter, yet the prohibition ſhall 
ſtand. 485.—The Libel to be 
in court. ibid. — Where a va- 
riance from the Libel did not 
hurt after a verdict. 488 fl. 44 

Licenſe. 

Letter of Licenſe and Compoſi- 

tion, where ill pleaded. 335 
wx" OR 
Limitations. =» 

Where the ftatute of Limitati- 
ons have been held a bar; and 
where not. 3196. 

555 Marriage 
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Marriage. 


151 pl. 9. 
Vide 32 Hen. 8. cap. 38. 


2 Ed. 6. c. 28.—5 Ed. 6. cap. 
1 Jac. I. cap. 11.7 C8 W. z 
cap. 10 Anna, cap. 10. 


Midwife. 


Is not ſuable in the ſpiritual 
court for acting yithout a li- 
cence 410 pl. 43 


Miſnomer. 
How to plead it. 335 fl. 15 
Modo & forma. 
Where words of form only, 
where of ſubſtance, in K 
cations. 338 Pl. 1, 2, 3. 
Where the words modo £ forma 
go to the whole point in iſſue. 


348 b. pl. 27 
Modus. 


What it is, where good, and 
where not. 478, 479, 480, 481 
Mortuary. Vide Spiritual 
Courts. 
Mulier. 
What is a Mulier in the civil 


law. 396. That it is a baſtard 
by our law. ibid. 


and 
epli- 


Ne unquez accouple in le- 
gali matrimonio. 

| WW Her held no plea. 335 pl- 

14. 3516. Pl. 8, 9 

Ne unquez Executor. Vide 

Pleadings and Executors. 


Nil debet per legem. 
What it is, where a good plea, 
and what to be done thereon. 
299, 300 

Nil debet per patriam. 
Where a good plea, and where 
not. 143 P 32. 300, 301, 
| 302 


WHERE Marg may be 
tried per pais. 


— 


Nil detinet. 
Where a good plea, and where 
not. | Poge 301 pl 5 


Nil habuit in tenementis, 


Where it is a good plea in cove- 
nant, and where not. 141 pl. 


15, 16. 143 fl. 33 
Nonage. Vide Infant 


Where the Nonage of the party 
is a diſability to grant, and a 
breach of covenant. 123 fl.; 


Non dampnificatus, 
Where no plea in covenant. 148 


l. 
Non eſt Ri 4 


Of pleading uon eft faFum. 298 
Non infregit conventionem 


Where held a good plea in co- 
venant. 141 pl. 19,—Where 
a good plea in debt, and where 
not. 318 


Notice and Requeſt in Ac. 
tions of Debt. 


Where notice neceſſary, and 
where not, on the breach of 
an award. 347 @. fl. 1.—On 
a bond to pay money when 
(ſuch a one was married) ibid. 
Pl. 4.—On a bond to pay mo- 
nies that an apprentice did 
imbezzle. ibid. pl. 6.—On a 
bond to pay the charges of a 
ſuit. ibid. ol. 7,—Wherea no- 
tice and requeſt neceſſary in 
actions of covenant. 119— 
On a bond to affure lands. 
47 4. pl. 8.—That a ſrange 
mould do ſuch an act. ibid. 4. 
fl. 9. - Where an adminiſtra- 
tor ſhall be conſtrued to have 
notice. ibid. b. pl. 10.—On a 
bond to ſave harmleſs. ibid. fl. 

11.— 


* 


Contained in this 


11,—-To perform an award. 
Page 347 Pl. 12.—Other caſes 
not mentioning the particulars. 
ib:d.—Where Licet ſabius re- 

ii is ſufficient without a 
fo cial notice 1n the declara- 
tion in covenant. 151 pl. 9.— 
On a bond to make a ſuffici- 
ent aſſurance before ſuch a 
day. 347 fl. 8. On an act 
to be done by a ſtranger. 2b:d. 
fl. 9.—For an adminiſtrator 
not to pay debts of an equal 
nature ibid. b. pl. 10 


Notice of Trial. 


What notice ſufficient, (354) 4. 
f4. 1, 3, 4 —Where a new no- 
tice is to be given. ibid. pl. 2. 
When to countermand notice 


of trial, and how. bid. pl. 9 


r 


N Officer cannot be remov- 
ed for a crime before he is 
convicted, unleſs it be againſt 
the duty of his office, and 
there he may. 409 Pl. 41 


Ordinary and Ordinary 
Juriſdiction. 


By the common law the king is 


the ſupreme ordinary. 392.— 
Ordinary juriſdiction is all in 
the Biſhop. bid. In the 
Archbiſhop in his province, 
in Biſhops in their dioceſe. 392. 
Sometimes delegated to parti- 
cular perſons. [bi4.— Lhe or- 
dinary is the immediate officer 
to the King's Courts. 393.— 
Original] had the care of in- 
teſtates effects, and why. 396. 
Might diſpoſe of them ad pics 
1%; and if he did otherwiſe, 
was not ſuable at law. 397. 
Cannot inhibit the Archdea- 
con to induct after inſtitution. 


Officers. . 


JOLUME. 
Page 426 pl. 14. May puniſh 


a parton who procues him- 
felf to be inducted upon a ſu- 
per- inſtitution. — 
Cannot remove 1 at- 
ter collation, nor ſequeſter his 
benefice. 427 pl. 18. —Cannot 
remove a ſchool-maſter unieſs 
a recuſant. 403 pl. 7.—But 
may proceed againſt a ſchool- 
matter for immorality c.»/ra bo- 
nos mares. 16.,—When the ordi- 
nary hath granted adminiſtra- 
tion, he hath finithed his au- 
thority and cannot reveal it. 
397. Nor can he ſue che ad- 
miniſtrator pro /alute anime to 
repeal a temerarious adminiſ- 
tration. 411 pl. 52 


Outlawry. Vide Damages 4. 


How to plead an outlawrz. 330 
pl. 23 


| 


Oyer. 
Where Oyer muſt be craved of a 
deed before the defendant can 
plead in covenant. 142 „. 22, 
23. Who ſhall have it. and 
who not. 308 pl. 1. .- Where 
not, becauſe the thing belongs 
to a ſtranger. pl. 2.— Or of 
letters patent. 310 45 12 — Or 
of an agreement that 'is only 
matter of evidence. 310 pl. 15. 
Where not of a record. d. 3. 
Or the deed not in court. 309 
#4. 8. Nor after an imparlance. 
309 pl. 10. That Oyer is trom 
the court, and not the party. 
5 4. That the demand of 
Oyer is a kind of plea. 1. 
Where thecourt will not grant 
it. 308 pl. 5. Where Oy-r is 
unneceſſary, ſetting it forth 
ſhall not hurt the party. pl. 6. 
The want of Oyer is matter of 
form. 308 pl. 7 Where the 
| deed ſhall be intended to be 


in 


in court. Page 399 pl. 9.—— 
And to be ſhewn by the de- 
fendant. Vid. pl. 10. Where 
the court will compel the 
plaintiff to give the defendant 
a copy. ibid. pl. 9. Where 
the 5 intiff could not crave 
Oyer of the deed ſet forth by 
the defendant. 329 pl. . 
After a plea in abatement one 
cannot have Oyer to plead ano- 
ther dilatory matter. ibid. pl. 
10. The granting Oyer, where 
it ought not to be, is not er- 
ror, yet denying it is. ibid. pl. 


the caſe of an appeal. 3 10 pl. 
10. That a deed remains in 
court all the term wherein it 
is produced. ibid. pl. 11. 
Where letters patent are to be 
pleaded with a profert in euria. 
ibid. pl. 14. Where judgment 
may be figned for want of 
Oyer. ibid. pl. 17 


Pardon. 

The pardon of the offence ex- 
tends to the coſts before, 
though taxed afterwards. 444. 
Pl. 1.—And after a pardon 
pleaded, though it be a tacit 
confeſſion of the fact, they 
cannot give coſts in the ſpiri- 
tual court. 434 pl. 5. Other- 
wiſe where the cofts are taxed 
before the pardon, and an Ex- 
communicato Capiendo iſſues. 

445 pl. 4,—S0o if after the par- 

on the party appeals, and 
coſts are taxed for deſerting 
the appeal, a prohibition hes. 


444 pl. 2. 
Pariſh and Pariſhioners. 
The major part of the pariſh- 
| Joners ſhall bind the minor, 
for things neceſſary for the 


A TABLE of the Principal Matters 


10. Formerly all demands of 
Dyer were in court, as now 1n | 


church. P. 420 pl. 4. The pa- 
riſhioners may ſue in the, ipi- 
ritual court againſt one wh, 
ought to find a parſon to per- 
form divine ſervice, 395. The 
bounds of pariſhes not triable 
in the ſpiritual court. Vide 
Prohibition and ſpiritual court. 
Parſon. 

A parſon by induction gains a 
ay fe. — For offences ot 
the great er nature may be de- 
prived. 394. May be depii. 
ved in the 3 court ſor 
homicide. 408 pl. 38. Not 
to be deprived upon an inki- 
tution void by the civil law. 
402 pl. 5.—Otherwiſe in cafe 
of ſimony. 444 pl. 3. Is not 
to be deprived for an offence 
wherein he hath his benefit of 
clergy. ibid. pl. 3 —And a 
e ne will be granted if 
e be ſued to deprivation al- 
ter an allowance of his clergy. 
ibid pl. 3. He is not to cut 
trees, unleſs to repair the 
chancel, 391. Commended by 
the ſtatute of 35 Ed. 1. for giv- 
ing trees to repair the body ot 
the church, ibid. May have an 
action for carrying away his 
tithesafter they are ſet out, 409. 
pl. 40.—A parſon may fue 
in the ſpiritual court for 2 
modus. 390, 405, pl. 17, 18. 
A parſon collated by laple 
without a title, is not 10 
be queſtioned in the ſpiritual 
court, 426, pl. 16. May fue 
in the ſpiritual court, if diſturb- 
ed in making his tithe hay due 
by cuſtom, 406, pl. 21. A par- 
fon inducted upon a ſuper. in. 
ſtitution, is by the canon law 
anintruder, 424- pl.4 A par. 
ſon wo he pon an action tor 


— 


_ — A. 


a breach of covenant before his 


on-reſidency, 121 54. 11 
p f Patentee 


Patentee. 


Where the patente of the hg 
ſhall be liable to an action o 
covenant, though the queen 
and her ſucceſſors were except- 
ed. Page 128 pl. 19 


Peculiars. 


Peculiars are not inferior to the 
ordinary, but prima facie have 
a co-ordinate juriſdiction with 


the biſhop. 460. pl. 16.—If 


theyare ſubiet to theordinary, | 


that ought to be ſpecially ſug- 
veſted, 7754 fl. 17 


Penſion. 


A on is ſuable for in the 


piritual court, if claimed by 
a ſpiritual perſon. 409. pl. 42. 
So of an annuity. /bid.—But 
not if due toa layman by 


Performance of a Condi- 
tion, Vide Condition 
and Pleadings. 


Performauce of covenants. 
Vide Breach. 


What deemed a performance, 
becauſe performed in ſub- 
ſtance, though not in words. 


becauſe the intent was not 
performed. ibid. pl. 4 What 
not a performance, becaufe the 
thing done does not operate 
in law in ſuch manner as the 
thing ought to have been done. 
116 pl. 2. Where a notice is 
requiſite before the party can 
52 ibid. pl. 6. 119, 

ere che party is obliged to 
perform one thing before an- 
other is performed by the 
other y, and where not. 


116 pl. 1,3. And what not, | 


—_ 


116 fl. 6. 11) fl. 8—Of| 


Contained in this / O L U M E. 


a covenant to levy a fine. pl. j. 


Where a performance by one 
ſhall Ulchargs the other who 
Joined in the covenant to per- 
form, and where not. P 117 pl. 
9. How a covenant to pa 

201. a year is to be performed. 
ibid. pl. 10. How a covenant 
for quiet enjoyment ſhall be 
conſtrued as to the perform- 
ance. ibid. pl. 11. Upon what 
words\in a deed an action lies 


againſt the leſſor on a cove- 


nant raiſed by implication of 
law. Cro. Elix. 214.— Where 
the covenant ſhall be per- 
formed, though the eſtate be 
void. ibid. pl. 12. At what 
time a covenant is to be per- 
formed. ibid. pl. 13. 119 fl. 8. 
To whom a covenant is to be 
performed. 11) pl. 14. Where 
the performance of a covenant 
ſhall be extended farther than 
the firſt intent of the deed, 
the covenantee having extend- 
ed and enlarged the thing 
about which the covenant was 
made. ibid. pl. 15. How a 
covenant to make a farther 
aſſurance is to be performed. 
ibid. pl. 16. Where a cove- 
nant is performed, though the 
thing done becomes afterwards 
ineffeRual, the party having 
done all that was in his pow- 
er. os 17. Where the 
at of God will excuſe the 
performance of a covenant, 
and where not. 117 4. pl. 1, 2. 
And where the performance 
in a ſtrit manner ſhall be diſ- 
penſed with, but that the par- 


ty muſt do it as near the in- 
tent of the parties as poſſible. 


ibid. pl. z. And a difference 
where the duty is created b 
law, and where by an 2 
covenant. 118 pl. 4, 5. * 
e 


| 
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this rty ſhall be 1 to 
— 


though not liable to 

the penalty, through the act 
of . P. 118 pl. 6. Wheie 
the act of the leſſee or cove- 
nantee ſhall excuſe the per- 
formance of the covenantee or 
lefſee, and where not. 26:9. pl. 
I, 2, 3. 119 pl 5, 6,7. Where 
covenants are conſtrued well 
performed, and where not. 
bid. Where performance ge- 
nerally is a plea, and where 
not, vide Fleadings. Of the 
Per ſormance e Awards, vide 
Awards. | 


Performance generally and 
ſpecially. 
Where to be pleaded generally, 
and where ſpecially in cove- 
nant. 14 pl. 18. 143 Pl. 25, 
26, 27. 142 l. 287 144 pl. 39. 
145 fl. 49.—How to plead it. 
; 141 pl. 19, 20, 22 

Pleadings. 

In Covenant. 


How to plead where ſome cove- 
nants are in the affirmative, 
and ſome in the negative. 140 
pl. 1. Of pleading one cove- 
nant in bar of another. 141 
Pl. 4. 142 fl. 21. Where an 
accord is a good plea. 142 fl. 
5, 8, 11. Where good with, 
ut not without ſatisfaction. 
ibid. pl. 6. 145 fl. 8. What 
a plea to an action of 
covenant for levying a fine. 
141. pl. 12, 13,—Where 
a releaſe by the leſſor, after 
an aſſignment by the leſſee, is 
not a bar. ibid. pl. 14. 146 pl. 
51. Where Nil habuit in tene- 
mentis is no plea. 141 Pl. 15, 
16. Where it is a good plea 


143 Pl. 33. Where Non mnfre- 


— 


git conventionem was held x 
good plea. P.141 pl. 1) Where 
performance generally is 2 


good 27 and where not. 
zbid. pl. 18. 143 pl. 25, 26, 27. 
144 ph. 39- here it ought to 
be ſpecially pleaded. 142 5l. 28. 
145 Pl. 49. Where Oyer muſt 
be craved of a deed before 
the en can plead to 
it. 142 pl. 22, 23. What 
no good plea 2 cove- 


nant that the plaintiff was 


ſeiſed, &c. ibid. pl. 24. That 
he ſaved EE 3 wa 
ſhewing how, good upon a ge- 
neral demurrer, 143. Pl. 29.— 
How to plead the razure of a 
deed. 7bid. pl. 30. How to 
plead the grant of a reverſion. 
ibid. pl. 39. Where Nil debet 
was held no plea. ibid pl. 32.— 
Where an affignment pleaded 
without notice was held ill. 
143 fl. 34. Where the defen- 
dant's plea ought to conclude 
to the country, and where 
with an averment, 149. fl.— 
Where tender and refuſal &un- 
core priſt, is a good plea, 143 
pi. 37. What not a good plea 
to an action for not transſer- 
ring ſtock. ibid. pl. 38. Where 
a bargain and ſale wichout an 
entry is a good plea. 144 fl. 
42. 147 fl. A here naught 
without attornment. 147 U. 
64- What not a good plea of 
tam aſter the — of 
the deed. 1 J. 43. at 
a good 5 15 an action 
upon a charter-party. ibid. fl. 
44. 145 Pl. 52, Where no 
rent in arrear was held no 


lea. 145 pl. 45. 149 pl. 70. 
hat a 2 plea to an 2 


of covenant tor quiet enjoy- 


. J. 47. Where an 
ment. 145 * 47 alignment 


C 


aſſignment ought to be plead- 
ed with notice. H 145 l. 50. 
147 fl. 61. c contra. What held 
a good plea to an action for 
not repairing. 146 fl. 55. 147 
fl. 59. Where entry by the 
plaintiff, and eviction, is no 
plea. ibid. pl. 57. The like 
of a ſtranger. 148 pl. 67.— 
Where a plea in covenant was 
held to be double. 147 Pl. 60. 
Where the rebuilding is no 


Plea, the action * | 


attached. zbid. pl. 62. ere 
interruption by the plaintiff 
was held a good bar. 148.— 
Where the entry of a ſtranger 
is a good plea for not making 
a ſurrender. ibid. pl. 66. 
Where Men dampmficatus is no 
Plea. ibid. pl. 76. What other 


pleas have been held good, and | 


what not, in covenant. 149. 


Vide Replication, Traverſi. 


Pleadings. 
In Debt. 


Of pleading non eff factum. 298. 
Where 15 debet is, and 3 
not, a good plea. 299, 300, 
301. Ot ſpecial pleas in debt. 
302. Of certainty as to the 


matter. 302, 303. Of cer-| 


tainty as to the time. 304. Of 
certainty as to the place. ibid. 
That pleas muſt have a pro- 
per commencement and con- 
cluſion, and proper induce- 
ment as to the matter pleaded, 
and how to copclude in 
pleading. 304, 305. That 
they ought to have proper 
averments. 308. Of certainty 
as tO the matter pleaded, and 
where pleas have been deemed 
incerta)n. 302. Of certainty 
as to the time and place in 


pleas, 304. In pleas by join- 
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tenants or tenants in common. 
P.3034.2. Of a bond diſcharg- 
ed. ibid. fl. 4 Of writings 
delivered purſuant to the con- 
dition. ibid. pl. 5. Of a dif- 
charge of an annuity. ibid. pl. 
6. Of a bond diſcharged. 
ibid. pl, 7. To a boud to pay 


| for ſo much bread deliver 


ibid. pl. 8. That pleas are not 
to be made certain by inference 
or argument. ibid. ol . Upon 


.a bond to ratify and confirm 


a demiſe. ibid. pl. 10. Upon 
a bond to warrant lands. ibi 
#4. 11. Of MR miſno- 
mer. 303 fl. 15. Ot certainty 
in pleadings as to the time. 
304. In pleading an inden- 
ture of defeazance. ibid. pl. 1. 
That every plea is to be taken 
more ſtrongly againſt the party 
pleading. , 994 2. @ Want 
of time alledged on a bond for 
performance of covenants. ibid. 
Fl. 3. 4. 307 pl. 1. a. Where 
the time need not be alledged. 
304 8 4. a. Of certainty as 
to the place. ibid. Where 
the attornment was made. ibid. 
#1. 1. b. Where the deed bears 
date. pl. 2. 6, Where it was 
made. pl. 3. *b. 4. b. Where 
the place need not be ſhewn 
pl. 5. The place of expulſion. 
** Place of payment. pl. 7. 
here the perſon is alive. pl. 8. 
How to plead in abatement. 
ibid. pl. 2. Where a plea thall 
be taken in bar, fad. not ac- 
cording to the conclution. 305 
pl. z. Where he ought to 
conclude to the writ. ibid. pl. 


4. a. Of pleading dying ſeiſed. 
305 pl. 5. 4. here not to 
demand judgment of the acti- 


on ibid. pl. 6, a. That pleas 
muſt have proper averments. 


ibid, Where e needs no 
averment 


* 
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averment of the parties being 
alive. A 305 pl. 1. 36: 4 b— 
' Where needs no averment of 
a matter implied. 305 pt 2, 3, 

f Where there needs no 
averment of the death. 26:2. pl. 
8. 5. Nor that the lands were 
ſocage tenure. ibid. pl. 6. c— 
Nor that the feoffment was to 
his uſe. ibid. pl. J. c. Nor 
what will come proper from 
the adverſe party. ibid. pl. 9 — 
That pleas are not to bedouble. 
756. Nil debet to part, and Nil 

| it in tenementis to the reſt. 
ibid. pl. 1. What makes the 
plea double, and what not. pl. 
2, 3, 4, In plain an award. 
ibid. pl. 5. Inpleading dureſs. 
bid. pl. 6. In pleading pay- 
ment. 306 gd. . That matter 

of ſurpluſage does not make 
the plea double. ibid. pl, 8. In 
5 a concord. ibid. pl. 9 

n pleading a levy by diftrels. 
ibid. pl. 10 To part a tender, 
to another part an entry. ibid. 
1b. 11. That the . 
was illiterate, and the bond 
delivered as an efcrow. . bi pl. 
12. Where a bar wich a tra- 
verſe does not make the plea 
double: Bid. Wt 3. That in- 
ſufficient declarations may be 
made good by the plea, ſo the 

- Plea by the replication, Cc. 
307. In 8 dureſs. :bid 
pl. 2. b. That pleas amount- 
ug to the general flue are not 
good. ibid. And what does 
not ameunt to the general 
iſſue. ibid. pl. 2. c. 3. c. 


Of Pleas in Actions of 
Debt relating to Lands. 


On a bond to procure a ſtranger 
to make a releaſe. 316 pl. 1. 


P 316 pl. 2,4. T 
demiſe. 7:7. 753 "wk 8 


diſturb in the enjoyment ibid. 


Pl. 5,8. 317 4. pl. 1, 14,1 
ibid. 5. pl. 21. The dite 
between a bond to make a 
deed, and a bondyto deliver 2 
deed. 316 pl. 6, To make x 
ſurrender. ih d. pl. 7. 317 b. 
pl 23. To warrant and de- 
end lands. 3172. pl. 9. On 
a condition to do all reaſon- 
able acts for the further afſu- 
rance. ibid. a. pl 11, 12. ibid. 
5. pl. 25. To diſcharge from 
all incumbrances. big. a. pl. 
13. To convey lands. ibid. pl. 
ob To make an eſtate. ibid, 
Pl. 18. ibid. B. pl. 21. To levy 
a fine. bid. pl. 19, 20. To 
grant anew leaſe. ibid. b. pl. 24 
W hat Pleas have been ad. 
judged good, and what 
not, in Actions of Debt 
upon Bonds for the per- 
formance of an £ ward, 


g 317 b. 318 a. b. 
That it was a void Award. 31) 


b. pl. 1. In pleading perform- 
ance. ibid. pl. 2. uſt be 


pleaded under hand and ſeal. 

. ibid. b. fl. 5. 
What Pleas have been ad- 
judged good, and what 
not, upon Bonds to ſave 
harmleſs. 318. a. b. 


Where to plead non dampnificatus 
8 ibid.” pl. 1, 3, 5.0 
be ere 95 318 pl. 2. 0 
@viſus fuit pacifice, no plea. 
big ＋ 4. To conclude & %% 
that he kept him harmleſs, ill. 
ibid. a. 4 6. A diſcharge, 


| To make a ſufficient _— 


and does not ſhew how. td. 
= [5 Oe” What 
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What Pleas have been ad-] ral. P. 3355 336. Not to plead 
judged good, and what to the juriſdiction after an im- 


not, in Actions of Debt e 7; 467 * 
for an Eſcape. P. 318, b.] Pleading Performance of 
319. a. a Condition. | 


Freſh purſuit. 318. b. M. 1. 319.} Performance of a condition, how 
a. pl. 6. A 8 - to be pleaded. 329 2. To de- 

per recurd. ibid. pl. 2. An eſcape liver 204. or ten Eine. pl. 1, 2. 
with the plaintiff's conſent. Not to be pleaded as perform- 

» 3194. fl. 5. ed in any other manner. pl. 3. 

Of Pleas to Actions of * 3 an — > pl. 4. 

| Debt upon ſtatutes. 319] but che lofts ke „ Ne 
id. „Oc. pl. 5. Not 

3 ry wir" 06 aw to plead any thing in the reci- 
£6 1% Of —— 1 tal, but to anſwer the condi- 


e, ufury, and what hath. tion. 329 ö. pl. 6. Where diſ- 


deen held uſwious conte, 755 from the performance. 
er his 


| Of a condition to ſuf- 
and what not. 320 f. . 321 4. wiſe to mae a will. © 
Of pleading attachments by ibid. of pleading perform- 
the cuttom of London. 321 4. Ance generally. 330 a——Of 
Of pleas in debt by an infant. leas to actions for the per- 
ibid. b. Of pleas in debt by ace eee. -Gid. 
baron and _ W ee By 21 
executors and admimſtrators | 7 
ilid. a. ö. 323 4.5. 324 c 3. Of Pleading a Tender. 
Of pleading records. 324 5. Where he muſt go further, 
325 4. b. Fines. 325 b. Feoff-} and ſay wncore priſe. 310 pl. 1. 
ments and other deeds. 326 a] 3. 10, 11. 312 fl. 13, 
| Recoveries, ibid. ö. 327 4. Off Where he muſt ſhew a refu- 
pleading Eſtates. 327 4. Off fal, and where not. 311 pd. ” 
pleading cuſtoms. 328 4. What | 312 — 15. 1 e * 
pleas have been adjudged good, not lay uncgre prif ut Only 2 
. $16 Wheeanare pr ons 
t for rent. „A. 3. 0 uncore pri alon 
pleading che performance of a BR and where not. 107 fl. 
Ne OR] - LOR IH is of 6 
rtormance generally, 3 mu plead 
a. Gf pleas to Alone brought] damages onlys 311 fl. 9. 312 
for 1 of a.” 2 r prifl not 2 be 
330 4. 6. 331 à. 332. t eaded after an imparlance, 
pleas have ae ed good, — repugnant to the na- 
an what = ee of] ture _ . = pl. 
evt upon a h or tre, pay- 12. cre the reiuſal is tra- 
ment of money, or to do = verſable, and not the tener, 
what to or'for the plaintiff.] bid. pl. 17. Where a tender 
232, 233, 234, 235. Other} before the day is not good. ib. 


caſes concerning pleas 1 . 18. Wh tender. 
Vor 11 g pleas in gene 1 at nv good te 


— 


Sa. 
” p - 
- 


— 
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F. 312 pl. 19, 20. Where not 
good without notice. ibid. 5d. 
21, Where the money ten- 
dered ſhall not be delivered to 


the plaintiff. 312 5. 22. 
Where a traverſe is neceſſary 
in the replication. 312 fl. 
23. Of Rent. ibid. pl. 25 


Of Pleading Outlawries. 


Where on failure of briaging in 
the record the plaintiff ſhall 
have judgment. 313 pl: 1. c— 
Where it is no bar. — pl. 
2. 314 Pl. 3, 4. 5. 2. Ho to 
be pleaded. ibid. 6, 7 


Pleading a Releaſe. 


A releaſe in bar where it is and 
where 2 ſo, and 1 to be 
leaded. 314, 315, 316.— 
Vide Covenant, Debt, Releaſe, 
Huſband and Wife. 


Pleading Payment. 
Of a moiety without ſaying what 
ſum. 313 pl. 1. Payment at 
another place. ibid. pl. 2.— 
Where payment and accept- 
ance of a lefs ſum is good. 
ibid. pl. 3, 4. That a place of 
payment is neceſſary. ibid. pl. 
5 · Payment preſumed on /cl- 
vit ad diem to an old bond, 
but how to be pleaded. ibid. 
. 6. Of payment before the 
day. ibid. pl j. Where ill with; 
out an acquittal, ibid. pl. 8 


Pleading a Recovery. 


A recovery in another action 
where it is a bar, and how to 


be pleaded. 314 
Pleadings in Debt by Joint- 
tenants and Teuants in 


Common. 


Where he ought to ſhew how he 
held. in common. 


Poor Priſoners. 
Where the act of poor priſoners 
was ill pleaded. N 336 fl. 25 


Preſeription. 

What good preſcriptions relating 
to tithes, and what not. 477 
pl. 11.—When to be tried in 
the ſpiritual courts. 404 pl. 10 


Preſentation. 

Alay patron may vary his preſen- 
tation before induction, but a 
ſpiritual patron cannot. 425 
pl. 10.——The judges can- 
not take notice of the ill pre- 
ſentment of the King, but in 
the caſe of ſimony. 45% pl 4. 
Where a tortious preſentation 

is no breach of a covenant to 
make good the grant of the 
2 free from incum- 

rances. 121 pl. 13 


Profert in Curia. 
Matter of form only. 308 pl. 7 


. Prohibition. R 
ts antiquity. 391. Whether 
— * bit Fuſtitie, or 
x Gratia. 417 pf 3. That 
it muſt be granted on a ſuit in 
the ſpiritual court, and not on 
a bare petition there. 467 fl.). 
May be granted at the inſtance 
of plaintiff or defendant, or 
of a ftranger, as an Amicus 
Curie in ſome caſes. 399. By 
and to whom pow For 
what it may be _ t. 388. 


—34 & 35 Hen. 8. cap. 11. 
64 That 2 lies not fora 
penſion, ſimony, &c. on be- 
ne ſices enjo ed ten years before 
the diſſolution of monaſteries, 
Ec. 398. It lies if the cauſe 
is not like to have an indiffer- 
ent trial. 427 pl. 17. Is to be 


303 pl. 3 granted it ” party _ 


_ _ a. ih. ee. 
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have his remedy at law. P.456 


pl. 2, 3. 468 pl. 9. Not where | 


the proper remedy 1s by ap- 
val be We 17. 80 if the 
remedy be properly in _ 
45% Pl. 31, 34. But not al- 
ways ſo. 436 pl. 1, 2. And in 
ſome caſes the party may ſue 
either at law or in the ſpiritu- 
al court, as in the caſe of an 
annuity, S. 437 Pl. 8. 409 
#1. 42. And by bringing an 
action at law, the remedy in 
the ſpiritual court is releaſed. 
452 pl. 33. 437, 409, 411 
5 52. lt is to be granted 
where they deny a copy of the 
libel. 441 pl. 32. And ſuch 
denial muſt be verified by affi- 
davit. ibid. pl. 33 So upon a 
denial of the copy of articles. 
ibid pl. 34. And 2 18 
ſhall iſſue to abſolve the party 
if excommunicated. ibid. pl. 
34. It lies if they refuſe a 
plea that is triable there. 435 
Pl. 12, 13. 436 pl. 5. 437 Pl. 
6, 7.—On a bond pleaded in 
bar to a legacy by an executor. 
440 fl. 25. On Flene Admini/- 
travit pleaded. 440 pl. 26.— 
On a plea of no aſſets to pay 
a legacy. 422 pl. 8. an 
award. 440 pl. 24. But not 
unleſs the plea be refuſed 448 
Pl. 11. Nor if the plea refu- 
ſed be proper cauſe of appeal. 
= pl. 8 2 lies 2 a diſ- 
charge by deed. 440 P. 23.— 
If they refuſe a verdict as evi- 
dence, which is a bar. 426 pl. 
15. So if they proceed con- 
trary to a verdict at law. ibid. 
4. 15. 464 Pl. 6. If they re- 
fuſe a ſerting out of tithes by 
one witneſs. 437 fl. 9. So of 
a leaſe or ſubſtraction of tithes 
by one witneſs. 447 Pl. 2. So. 


| 


of a releaſe. 401. But the | 


party muſt ſhew that he offered 


roof by one witneſs, and not 
rely ſuggeſt that he had but 
one. P. 449 pl. 13. Where it 
_ — not to lie on 2 
of proof by one witneſs. 43 
pl. 16 1 pl. 7. It lies 7 
they try preſcriptions if deni- 
ed. 405 pl. 18. 401, 5" 1 
21. It lies not upon a fuit for 
a modus, and payment pleaded. 
473 pl. 10. 447 pl. 1. But one 
witneſs muſt be admitted to 
fove it. ibid. pl. 2. 438 pl. 1 
t lies if a — 23 
447 pl. 5.—— On a cove- 
nant to hold lands diſcharged 
the party may have an action, 
but no prohibition. 456 py. 10. 
If articles comprehend mat- 
ters out of the ſpiritual court, 
and others within it, as to the 
former he ought to plead A 
non tenetur re/ſpondere; and if 
they refufe that plea, a prohi- 
bition hes. 446 pd. 9. tt lies 
where a corody is in queſtion 
410 pl. 48. They may proceed 
vans a preſcription it confeſs- 
„but not if the preſcrip- 


tion be ill, for then a prohibi- 


tion lies. ibid. pl. 48. A pre- 
ſcription for a way to a church 
is temporal. ibid. pl. 479. A 
prohibition hes upon a ſuit for 
a way, ſuggeſting that it is a 
common highway. “id. pl. 46. 
To a ſuit for a nuſance in the 
church-yard. 411 fl. 56. On 
a ſuit for a falſe verdict by a 
jury. 443 Pl. 9. Where it 
will lie upon an inhibition to 
the Archdeacon not to indut 
after judgment in error affirm- 
ed in a Puare Lin edit. 458 pl. 
1. It lies on a ſuit tor Sylva 
Cædua. 398. The civil law 
makes A. B. and C. ointenantg 
of a legacy in money, but ih: 
C 2 common 
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common law ſays they are te- 
mants in common, and that the 
legacy is a chattel veſted; and 
therefore if adjudged to the 


farviver, a prohibition lies. 
P 438 NM. 13. Whers it ſhall go 
as to part Only. 463, 464. Te 
ſhall go for the matters tria- 
3 law. but not for the 

| 403 . 1. Where it ſhall 
go as to the bounds of pariſu- 
es, but not as to the inſtituti- 
on. 403 M. 2. Nuoad the dil- 
tribution, but to Rand as to 
the accounting. 465 pl. 9. 
Dacad the mortuary, and to 
| Rand as to part. 465 fl. 10. 
Upon a ſuit to prove a will o 
sand 5, ſaid to go as 

to the lands, but not as to the 


8. 3. 4 464 pk. 1. 
ntl to _— 


_ 463 fl. 5. Where it 
ies as to the lands only, be- 
cauſe they ſhall be conſtrued 
ſeparate wills. 464 pd. 3. | 
- 8 » was denied 1 to 
C ads or goods. 3 . 5 
464. Where it ſhall be grant- 
ed as to all the matters, be- 
| interwoven. 405 f. 6.— 
Where it ſhall go as to the 

upon a ſentence to re- 
cant words of defamation. ibid. 
f. 7. Where it ſhall be grant- 
ed as to proceeding for the 
treble damages, but the ſen- 
tence to Rand as to the coſts. 
id. . 4. Where granted on 
a ſuit by an orphaa in Lenden. 
Abt . 2. On a ſuit to repeal 
an adminiſtration. 441 pl. 28. 
On ſuing on a Devaſiav:t. 440 
Fl. 21, 22. Where it lies not 
for an indictment and convic- 
tion for the lame offence. 443 
N. 11. Ie hes if they tax 
coſts for the plaintiff . a 
prohibition, though a conſul- 


— 


tation had been granted B442 
N. 4. Of prohiltcons on fe | 
for proctois fees, 465 pl. 8.— 
ere the party ſhall have a 
e to ſtay his own 
457 pl. 4. 458 pl. 8.— 


ui 
Where a man a 


| eari 
enterefſe ſuo Mall 58 7 , 
pl. 5, Where not to be 


2 becauſe the party may 
ave a more ſpeedy remedy. 
474 pl. 1. Where prohibity 
2 ave been ue to dif- 
olve marriages. 451 pl. 2 
31. Will not lie = 5 5 
there for a contract of marri- 
age per verba in futuro. 452 pl. 
$3- Not to be granted after 
2 conſultation for the ſame 
cauſe. 390. Exeeptions there- 
to, and wide Cro. Fac. 134. 
Li. 17 297. 2 Brownl. 26. 
Latch 6, 73. Palmer 413. Ny- 
ham 1 Whether a prohi- 
bition be diſcontinued by the 
Gx 


demiſe of the crown. 


2. A prohibition lies if. 
party cited out of the 
dioceſe for in another. 


419 pl. 2. A prohibition de- 


nied after a verdict and us 
ment in an inferior court. 468 
pl. 8. A prohibition is not 
always to go where a temporal 
Joſs may enſue, with an excep- 
tion to this rule. 411 pl. 55 
A prohibition lies upon a uit 
for the accounts of the prefits 
of a benefice. 424 pl. 5. But 
not for a ſuit there for the 
profits in the time of a ſequet- 
tration. ibid. pl. 7. It lies 
not upon a ſuit ow 17 
idatious. pl. 39. It lies 
TD a rg r defama- 
tion contained in a ſuit. ibid. 
pl. 39. It lies upon 2 ſuit 

there ſor the inheritance 
ſeats. bid. pl. 39. Though 
letters 


/ ²˙ - TSF”. * 


letters patent are pleaded 
by one coming in pro intereſſe 
4 yet that ſhall be no cauſe 
for a prohibition. P.455. What 
is a variance 7 the writ. 
L 33. ere it may go 
2 488 pl. 33. Whether 
diſcontinued by the demiſe of 
the King. ibid. pl. 36. Who 
may join or ought to ſever. 
ibid. pl. 37, 38- Where the 
court on a void prohibition 
will grant a conſultation with- 
out a plea. ibid. pl. 39, 40.— 
Whether to be granted with- 
out a ſait depending. ibid. pl. 
41. When too late to apply 

tor a ae by a lon 
2 cence wm the ry - 
iction. 472 pl. 8. 47 I, 
When to be granted ihe ſen- 
tence, and when not. 471, 473, 
474 pl. 3- When after ſen- 
tence on refuſal of proof. 472 
pl. 6. When after an appeal. 
471 pl. 3. 473 pl. 2. hen, 
ter ſentence and appeal. 472 
l. 8. Not to be granted for 
uing out of the dioceſe after 
ſentence. 472 pl. 9. Unleſs 
it appears the ſpiritual court 
have no juriſdiction. 473 pl. 
2, 11 


Proviſo. Vide Covenant. 


Razure. 
H OW to plead where the 
deed is razed. 143 pl. 30. 
Recognizance. 

Where a plea thereto held ill. 
335 pl- 10 

Records. - 
Of pleading records. 324 b. 325 


a. 5. 


Recovery. 


Of pleading Recoveries. 326 6, 
ecovery 1n a court-baron, 


vide 330 pl, 24 


Contained in ths VOLUME. 


Rejoinder. 


Where a Rejoinder ill in cove- 


nant. P.148 pl. 96. Of Rejoin- 
ders in debt where they have 
been held good, and where 
not, and what has been con- 
ſtrued a departure. 342 4. 6. 


343 8, b. 
Releaſe. 


Where a good bar in covenant, 


and where not. 120 pl. 4, 6. 


- 141 pl. 14. 146 pl. 51.— The 


like to an action of debt for 
rent. 336 fl. 18 


Repairs of a Church, and 


Church Ornaments. 


Where pariſhioners having a 


chapel of eaſe, with paro- 
chial rights, may preſcribe to 
be diſcharged from the re- 
Pairs of their mother church. 
416 pl. 7, 8, 9, 10, 11, 12. 

uch preſcriptions would 
be good if it were to repair 
part of the ehurch or the 


church yard walls. 418 Pl. 
— 5 ed 


1.—A man ſhall be 


with the repairs of a church 


in reſpe& of lands, though he 


do not dwell in the pariſh. 415 


Pl. 2.—But not in reſpe& of 


the rent. ibid. pl. 3. -A man 
having lands in one pariſh, and 
living in another, 1s not to be 
rated for his lands to the church 
ornaments. 419 pl. 2. But that 
lies on the perſonal eſtate. ibid. 
pl. 1.—A perpetual rate to re- 
Pair a church is not good, be- 
cauſe it binds the inheritance, 

14 —A prohibition will not 
he tor being over-rated to the 
repairs of a church. 416 Pl. 6. 
But if ſome are rated, and 
ſome not, a prohibition lies. 


419% -A man is not to bg 


chaiged 
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charged to repairs in reſpect 
of lands he hath Fo nat 
pariſh. P 415 pl. 4.— The 
— 25 e 0 de- 
moliſhed and gone, ſhall be 
chargeable to the repairs of 
the church united. 420 /. 7. 
But it ſeems to be otherwiſe 
where both are ſtanding. 107. 

Repleader. 

Where there ſhall be a Replead- 
er. 308 pl. 1,—Upon an iflue 
11] joined. 7. pd. 1. a. Upon 


the omiſſion of the jury find- | 


ing aſſets. bid. pl. 2. 4.—In 
debt for. rent. ibid fl. 3. 4.— 
Upon a bond againſt an exe- 
cutor. bid. pl. 4. a. 

Replication. 

What not a good replication on 
a covenant to make a legal 
eſtate. 141 pl. 2,—How to re- 
ply to a plea that the detend- 
ant had repaired pwluant to 
his covenant. ibid. pl 10.—Re- 
plication to an action upon an 
award not good, becauſe only 
argumentative. — Where a re- 

lication ill in not aſſigning a 
3 305 pl. 5. 2 — Where 
a replication ill not conelud- 
ing 10 the country. ibid. pl. 8.6. 
General rules concerning re- 
plications. 337). Where a re- 
plication in an action upon an 
award was held ill. 317 6. pl. 
3, 4, 7. 337 pl. 6.— The like 
of a replication to a plea of 
dureſs. ibid. pl. J. The like 
of a replication to a plea in 


an action upon a bond to en- 


teoff the obligee. ibid. pl. 8. 
The like of a replication to a 


plea that letters patent were, 


void. 338 pl. 9. 339 Pl. 4, 8, 9 
ibid. pl. 18, 20.—The like of a 
replication to a plea of per- 

formance. 338 pl. 10. The 


like of a replication to a plea * 


of no award. P.338 pl. 11, 340 
a. pl. 29. 340 b. pl. 14, 18, 19, 
20, 21, 22, 23.— Where the 
words modo & forma are words 
of form, and where of ſub- 
ſtance. 338 pd. 1, 2, 3—Ot ie- 
plications to ni Habu: in tene- 
mentis. 339 pl. 5» 6, . O &. 
pl. 30. tb d. b. pl. 5 = fl. 
11.— Where the not atligung 
a breach in a replication was 
held to be good. 339 a. pl. 11. 
b. fl. 13, 14, 21. 340 4. pl. 23, 
24, 25.— Of a replication to a 
| yoo of non dampmficatus 339 
.. 17. 340 à. pl, 31. pl. 3 c. 
— Of a —_——- a 
plea of nom chaſiavit. 339 ö. 
Pl. 19.—Of a replication to a 
plea of payment. 340 6. fl. 
26. ibid. b. pl. 14. —Of a re- 
Plication to a plea of uſury. 
340 8. pl. 29. Ot a replication 
to a plea of Riens per diſcent. 
340 4. pl. 32.—The like Where 
judgments are pleaded. ibid. a. 
f. 33. pl. 1. 6———The like 
where an outlawry was plead- 
ed. ibid. ö. pl. 24.—The like 
where the ſiature of limitati- 
ons is pleated. ibid. b. fd. 26. 
The like where nonage was 
leaded. ibid. fl. 25.— I he 
ike where a marriage was 
pleaded. ibid. pl. 9. Where 
replications in debt ought to 
conclude to the country, and 
where with an averment. 341 
a. pl. 1, 2, 3. 6, 7, 8, 9, Il. 
ibid. b. pl. 13.—Ot affigning 
the breach ot a condition. 16:4. 
b. 342 4. 


Schoolmaſter. 
AY be punithed by the 


ſpiritual court tor immo- 


M 


rality contra bonos _ * 
0 .,— Ma be un! or 
# 7 4 2 teaching 


tenchingy ſchool without li- 


cenſe. Page 403 pl. 7.—But 

cannot be deprived for that 

reaſon. 1 
Scilicet. 


Where the word Scilicet, and the 
time after, thall be rejected as 
repugnant to the matter that 


goes before. 335 Pl. 3. 3456. 
Ph. 4 


Scire facias. 


Where the plaintiff may have a 


Scire facias upon the covenants 


without a new action. 155 ff. 4 
Scire facias. 


To revive Judgments. 


The ſeveral ſorts of writsof /c. F. 
[389] 4. ph. 1. b. pl. 227 
what ſtatute given. ibid. Fe 3. 
The tenor of the writ. ibid. ö. 
fl. 2, 3. Where it does not 
lie by the huſband of an ad- 
mini ſtratrix. ibid. pl. 4. What 
neceſſary qualifications for the 
party to have to be entitled to 
this writ. ibid, pl. 4, 6, 7.— 
Where the executor, and not 
the infant, at his age ſhall 
have it. [388] a. pl. 8. Where 
the huſband and the infant 
wife ſhall have it. ibid. pl. . 
Where it ſhall iſſue by and 
againſt executors. [388] 6. pl. 
10. Where execution irregu- 
3 = without a 
ei. fac. | 381] 4. pl. 12, 13, 14. 
b. pl. 18, 19, 20, 23. [38 — 
bl. 24, 25 — Where go be had, 
and where not, without ap- 
lying to the court. iþ:d. pl. 15. 
here the huſband or wife 
ſurviving may take out exeeu- 
tion without a Scrre fac. ibid. 


2. 16.— 80 vice verſa where it 


— 
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may be taken out againſt the 
ſurvivor without Scrre facias. 
Page [ 389] pl. 19. Where the 
writ of error anſwered the end 
of a Scire facias to revive the 
judgment. ibid. pl. 21. Where 
not, it being a void writ. bid. 
pl. 22.—-Where to be had 
againſt the heir without the 
tertenants. [389] a. pl. 279, 
Where againſt the tertenants. 
ibid. pl. 28, 29. —A. Seire facias 
muſt purſue the nature of the 
judgment, and where ill, be- 


cauſe it did not. ibid. a. pl. 31. 


Where it muſt be brought as 
to the county. ibid. a. pd. 32, 
33.— Whether againſt the ex- 
ecutor of one of the bail. 104. 
f. 34.— When and where one 
or two writs of Scire fucias are 
to be ſued out to revive & 


jndgment. ibid. pd. 35.—And 
— be ſued out, and of 


the days between the tes and 
return. [389] 0. 2. 36 


Seats in the Church. 


The diſpoſal thereof belongs to 


the ordinary, 413 fl. 1-—But 
cuftom may fix the power of 
diſpoſing them in the church- 
wardens. 413 ff But if it 
becomes a pariſh-church he 
ſhall have it. bid. d. 6. Other- 
wiſe where the patron had 
uſed all the time it was a pa- 
riſh-church to have the diſpo- 
ſal of the ſeats. ibid. pl. 8.— 
He cannot diſplace a man that 
preſcribes for a reaſonable 
confideration. 412 pl. 2. The 
conſideration ot repairing is 2 
reaſonable conſideration, and 
there the ordinary cannot diſ- 
place him. ibid, pl 2, 3-—»Nor 
place another with him, p he 

oes, 
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does, an action upon the caſe 
lies. Page 412 fl. 2.—Other- 
wile where it appears the pa- 
riſh repaired it. 454 pl. 2. 414. 
So an action lies for a diſturb- 
ance of a ſeat in the chancel. 
412 pl. 3 —But upon a pre- 
ſcription without a confider- 
ation ('tis ſaid) the ordinary 
may ditplace him. ibid. pl. 4. 
BPueare —Tis ſaid a man may 
preſcribe for an iſle in the 
church, but not in navi Eecle- 
fie. 414. 413 Pl. J. 412 Pl. 1. 
Whether a man may preſcribe 
for a ſeat, as belonging to a 
manor, where he had no 
dwelling-houſe. 414. The or- 
dinary hath no power of feats 
in nobleman's chapels. 43 Pl. 
5.—A man who hath a ſeat in 
the church, may well ſue there 
tor a diſturbance, for the or- 
dinary may fettle the uſage 
and the poſſeffion, where no 
title is hurt by the ſentence. 


4137.9 
Solus & Innuptus. 


No plea, becauſe it amounts but 
to Me unquez accouple. 335 Pl. 4 


Spiritual Courts. 


Eceleſiaſtical judges derive their 
juriſdiction by parliament, and 
the ſpiritual courts their juriſ- 
diction by cuſtom of the realm. 
390.—And of what they may 
hold plea.—Svits in the ſpiri- 
tual court are for offences or 
matters of intereſt by libel 
there, and the proceſs a cita- 
tion. 393.—Spiritual offences, 
what they are. 394.—Offen- 
ces of the greater fort, and 


of 


| 


3. 466 pl. 10.— 


bd 


as for the maintenance of the 
church. P. 395.—They cannot 
impoſe a pecuniary mulct, but 
they may a puniſhment pro /a- 
lute anime. ibid. Which the 
Party may redeem with a pe- 
cumary amends. #bid.—And 
for thoſe amends the party 
damnified may ſue there. ibid. 


May ſue there for the crime 


of ſacrilege pro ſalute anima 
& Refermatione morum. 411 fl. 
52.—But cannot ſue there pro 
ſalute anime after a temporal 
puniſhment. ibid. pl. 53. Vid 

3 Pl. 11.—But otherwiſe 
where the crime is not tempo- 
ral in toto, and the puniſhment 


. atlaw was only for that part 


which was temporal. 411 fl, 
53.—And where a remedy is 
given by the ſtatute, that does 
not take away the remedy that 
was before. 445 pl. 5.—Can- 
not proceed for offences pu- 
niſhable in the leet. 410 pl. 
44.—May hold plea of a mat- 
ter merely ſpiritual, not mix- 
ed with a matter of law. 391. 
And when the original ſuit 
ought to begin there, hey 
may try a matter that comes 
in iſſue triable by our law. 
400 D. pl. 3. 448 fl. 13. 451 
P. 25.— But 45 muſt deter- 
mine 4 the courle of the wa 
mon law. 423 fl. 1. 400 pl. 

hs 11 they could 
hold plea of the principal, 
they may of the acceſſary, 
otherwiſe not. 391.— They 
may try whether the cloſe be 
the cloſe of the party ſuing 
there, or of another. 448.— 
So whether a parſon was pre- 


leſſer ſort, what they are, and 
how puniſhable. * 
for che intereſt of the party, 


ſented upon a fimoniacal con- 
tract, it ſhall be tried there. 


449 pl. 16. 423 pl. 12.— hut 
| they 
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they muſt not meddle with the 
title of the benefice. 6d. 
For they cannot try the rights 
of patronages. 402 fl. 3. Nor 
of preſentations; 425 Pl. 5.— 
But they may queſtion a torti- 
ous admittance. ibid. pl. 10.— 
Cannot try whether the church 


was void or not at the time of 


the King's preſentment. 423 
fl. 1.—They may try a reſigna- 
tion of a parſon. 425 pl. 11. 
'They are not to meddle with 
the admiſſion or inſtitution. 
ibid. pl, 10, 12, 13.—Cannot 
meddle with the inſtitution 
after induction, unleſs the in- 
ſtitution be repealed before 
induction. 402 pl 4. Not 
even though a caveat had been 
entered there to prevent in- 
duction. 402 pl. 4. 423 pl. 1. 
They cannot try a ſuper. inſti- 
tution. 424 pl. 3, . 
cannot try the bounds of pa- 
riſhes. 401. — But they may 
try whether a pariſh be within 
a peculiar or not. 401, 421 Pl. 
4.— They may try the bounds 
of a vill. 401, 421 Pl. 1, 2, 3. 
457 fl. 7. They cannot try 
which is a man's pariſh-church. 
421 pl. 4. —Cannot try whe- 
ther a church be a parachial 
church, or a chapel of eaſe, 
becauſe the bounds of pariſhes 
will come in queſtion.” ibid. pl. 
3. Nor toavoid inftitution to 
the church of D. which is fug- 
geſted to belong to his vicar- 
age, lor there alſo the bounds 
of pariſhes will come in queſ- 
tion. ibid. ff. 2.—They can- 
not determine matters of free- 
hold. 408 pl. 39.—Therefore 
cannot ſue to deprive a man 
of an office that is temporal. 
ibid. pl. 7. 7. a1. —Fho' 
excrciſed in ſpiritual affairs. 


309 F. 35.—They cannot ſue 


to deprive an office of regiſt · 
er 8 P. 409 pb. 38. 
But may ſue to deprive the 
Biſhop's Chancellor for in- 
ſufficiency. ibid. pl. 38. 
They have juriſdiction of the 
repairs of the body of the 
church. 415 fl. 1—Th can- 
not take a bond to m a 
ſentence. fl. 18.— They can- 
not fine and impriſon. 2 B. 
8 may — ilapi- 
ations. 433.— They may pu- 
niſh the breach of a — 2 
ry oath. 403 Pl. 10, 11.— But 
not to perform a temporal con- 
tract. 423 #4. 11,—Nor to re- 
cover damages for offences. 
— They cannot proceed 
or perjury ariting from a tem- 
poral cauſe. 443 N. 8.—For 
perjury is a temporal matter, 
and to be — at common 
w. 403 pl. 10. 13. 
But for perjury in a aue 
matter, they may proceed 


ſalute animæ. 403 pl. 10. 


may puniſh forgery of an or- 
der of their vp... ibid. pl. 10. 
Or of letters of ordination. 
408 pl. 38.— They are not to 
admaniſter an cath for the par- 
ty to accuſe himſelf. 442 7 
35.— Nor where he is to diſ- 
cover matter for an informa- 
tion or indictment. 445 Pl. 1 

Nor concerninga matter whic 
2 to * pore of a 
nd. 446 Pl. 6. 445 NM. 1, 2. 
But bebe if i require 
an oath whether a man hath 
paid his proportionable rate 
to the repairs of a church. 
6 pl. 8.—Or of a clergyman 
whether he preached againſt 
the common prayer. 445 fl. 4. 
Nor in any cauſe but teſtamen- 
tary and matrimonial. Where 
the original cauſe of the ſuit 
18 


\ 
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js of ſpiritual conuzance, they 
may proceed by their law, tho' 
it differs from the common 
law. P.433 pl. 1, 2, 3. But not 
where the ſpiritual law differs 
from the common law in the 
matter of right. 433, 435 Pl. 
18.—They are not bound to 


judge a ſuit abated, which 
would be ſo in our law, if 
they have conuzance of t 


| ſuable for in the 


They may e eems) 
whether a Joie. a 


bar to a ſuit in the ſpiritual 
cdurt. 434 fl. 8.—It is faid 
they may retuſe the proof of 
ſetting out tithes by one wit- 
neſs. ibid. pl. 7. Duere. They 


matter. 437 Pl. 8. 0 2 29. 
it 


may according to their uſage 


award coſts againſt the huſband 
_y ſuit . his 
wife. 435 pl. 9.—By the com- 
mon 5 17 r Un es the 
matter charged, he ſhall not 
pay coſts; but by the civil law, 
though he cannot be condemn- 
ed in the ſuit by one witneſs, 
yet they may according to their 
uſage give coſts upon preſump- 
tion of guilt. 434 fl. 4. 
they give coſts to the plaintiff, 
who had Cauſam litigandi, 
though the plea of the de- 
fendant be a good diſcharge. 
434 pl. 6.— Not concerning 
matters of faith. ibid. pl. 5.— 
A nuſance in the church- yard 
is of eccleſiaſtical copuzance. 
11 fl. $6.—Amormuary 1s not 
piritual court, 
otherwiſe of ſo much money 
for a mortuary. 412 pl. 57.— 
They cannot try a leaſe, be- 
a they will not allow it, 


unleſs it have tradition delive- 


. 423 pl. 1,—They may try 
. leaſe ought to be pre- 
ferred. ibid. pl. 1-401 contra. 


But they cannot try the vali. 
Gity of mate of leaſes. 
P.423 pl. 1,—They ma try an 
acquittance. ibid. try 
Plene adminiſtravit if they have 
original conuzance of the ſuit. 
-n 15 — 12 the vali- 
1 very, ning in- 
pidentally in the 1 
er a man was in execution 
s a Capias Uilagatum. 455 
» 4 —But cannot try a matter 
of record as an outlawry, Gr. 
449 Pl. 1).—Nor a conviction 
at the ſeſſions. ihid.—Cannot 
try 2 cuſtom if denied. 450 
fl. 21.—Otherwiſe of a releaſe 


of a legacy if denied. 449 5, 


14.—Otherwiſe if the matter 
does not ariſe by the cuſtom. 
25 Pl. 19. 413 fl. 1.—A pre- 
ription concerningthe . 
of a church, is triable there. 
456 pl. 1. No prohibition to 
be granted to try a cuſtom 
whether ſaffron is Minute dr 
cime. 455 pl. 5,—All cuſtoms 
= common right are tria- 
ble at common law. 433 4 
4, 5.—But cuſtoms eccletiaſti- 
cal are triable there. 404 fl. 
16. g95-—They have conu- 
zance of cauſes matrimonial 
and teſtamentary. 395.—0f 
legacies not iſſuing out of 
lands. 396-—As perſonal le- 
gacies, 407 pl. 3o-—Other- 
wiſe not. 404, 406 pl. 26, 27, 
28,—Of a rent ifſuing out of 
a chattel. 406 ph 25.—Or if 
given in lieu of dower. 1% 
Pl. 22.—Otherwiſe of a rent 
out of a freehold. ibid. pi. 25. 
Nor if the lands are to be fold, 
the money to remain 

. 6 hands of the _ oy 
ay legacies. 404, 407 Nl. 28. 
— ſuit may be _— 


chere for a legacy where there 
is no remedy at common law. 
Page 407 pl. 30.—In determin- 
ing a legacy not iſſuing out of 
lands, they are to judge by 
their law. 436 fl. 1.—A cuſ- 
tom, if denied, is to be tried 
at common law, but it may 
be tried there by conſent. 449 
pl 18.—lIt is ſaid they may re- 
fuſe one witneſs to prove a le- 
gacy or a revocation of a will. 
423 fl. 1. 436 pl. 3. Nu. 439- 
Comra.—Otherwiſe of the pay- 
ment of a legacy. 423 fl. 1.— 
It is faid they may refuſe a 
proot by one witneſs where 
the whole matter is of ſpiritu- 
al conuzance. 436 pl. 3. 451 
bl. 27.—They may try a re- 
leaſe where the ſuit is for a 
legacy, and whether he that 
made the releaſe was an ideot. 
449 pl. 15. 422 pl. 10. They 
caunot hold plea of a legacy 
when the remedy is properly 
in Chancery. 407 pl. 31, 34- 
They cannot proceed to per- 
petuate a teſtimony. 410 
44.—Cannot determine who 
mall chooſe *churchwardens 
where there is a cuſtom, be- 
cauſe they are lay incorporati- 
ons. 411 pl. 39, 50.—They 
cannot ſue to prove a will of 
lands. 407 p 
the guarclianlhip of a child. 
441 pl. 30.—Otherwiſe of a 
nuncupative will. 40% pl. 29. 
hey may in ſome caſes ex- 
pou ſta tutes, where they 
ave juriſdiction of the grigi- 


nal cauſe. 450 pl. 23.— They 


cannot fue there where the 
pron remedy is an action at 
aw. 411 pl. 52.—Nor where 
the proper remedy 1s in equity, 


but in lome caſes. 306 pl. 1, 2. 


29.—Nor of 


| 


1. 
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But in ſome caſes the party 
hath his election to ſue at law, 
or in the ſpiritual court. P.437. 
And by bringing an action at 
law, the remedy in the ſpiritu- 
al court is actually releaſed. 
409, 452 pl. 33-—They are 
not to proceed there againſt a 
man for giving teſtimony, pre- 
tending a detamation on the 
party. 442 — 2, 3 443 pl. 
ey m t a copy 
of the libel. 598, 443 pl. 32, 
33, 34-—The ſpiritual courts 
are concluded by a verdĩct at 
law. 426 pl. 15.—A ſuit may 
be in the ſpiritual court for a 
ſum given in heu of a debt. 
06 pl. 23-—The parſon may 
be there for tithes carried 
away by the owner, but not 
by a ſtranger. 409 pl. 40. The 
ſpiritual court may ſue on a 
matter prohibited by a ſtatute, 
ſo they do not proceed for the 
nalty. 351 pl. 24.—A pro- 
ibition will not be granted 
to che ſpiritual court where 
their ſentence is in aſſirmance 
of juſlice. 323 pl- 1 


1 


| 


Statutes. ' 


The Statutes mentioned in this Vo. 
lume, are 8s follow, viz. 

13 Hen. 2. Biſhops not to pu- 

niſh perjury. - 404 pl. 13 

24 Hen. 2. That the clergy or 

laity might hold plea of ſuits 

for tithes. 416 


Hen. 3. Appointing amerce- 
I ., for — [368] a. 
pd. 10 

52 Hen. 3. Commonly called the 
ſtatute of Marlbridge, giving 
a capius in account. [384] 4. 


pl. 1 
6 Ed. 
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6 KA. 1. Commonly called the 
ſtatute of G/ouceſter, for giving 
colts. 

13 Ed. 1. cap. 1. Commonly 
called the ftatute de Circum- 
ſpecte agatis. P. 390, 391, 395 

13 Ed. 1. Commonly called the 
ſtatute of Winton. [360] a. 


. 7 

13 Ed. 1. 1. Commonly called 
the ſtatute of We/tm. 3. cap. 95 
the ordinary to be anſwerable 
for the inteſtates effects. 397 
Cap. 11. To grant adminiſtration 
to the next of kin. 397 


Cap. 28. Giving an Elegit. 384 
J. 2. 
13 EA. 1. cap. 5. Of * 


13 Ed. 1. c. 11. Giving a capias 
in debt as it was before in ac- 


[384] a. pl. 1 


ving a Scire 


count. 


13 Ed. 1. cap. 45. 


acias. ; $07 2. 

18 #4. 1. Which gives juriſdic- 
tion to, or rather confirms it, 
to the chancellor and the chief 
Jjuſtices to hold pleas of ſuits, 
that ought to be ſuperſeded in 
the court chriſtian. 466 
24 Ed. 1, Providing where ſhall 
be a conſultation. 391 
34 Ed. 1. Where an Indicavit 
ſhall not be granted. ibid. 
35 Ed. 1. That a prohibition 
lies for the parſon cutting 
trees in the church- yard. ibid. 

9 Ed. 2. Commonly called the 
ſtatute Articuli Cleri, directing 
where a prohibition ſhall lie 
on ſuits for the ſale of tithes, 
the rights of patronage, &c. 
tb1d. 

1 + 22 ſuits as defamation 
indicting a perſon. 392 

15 2 3 way iniſters not 2 
be dræwun into ſuits in the tem- 
poral courts, repealed 18 Eg. 


3 cap. 6. 404 


18 Hd. 3. 7. Commo 
called e e pro Go 
concerning ſuits for tithes. P 

25 Ed. 3. cap. 17. The ſame — 

g ceſs given in debt as in ac- 
count. 384] 4. pl. 1 

45 Ed. 3. cap. 3. Ot Sylva Cædua. 
| 398 

50 Ed. 3. cap. 3. Of 8 
Prohibitions after a conſulta- 
= 2 398 

2 Hen. 5. cap. 3. For granting a 
copy of 4 4 bel . ibid, 

21 Hen. 6. For not returning a 
burgeſs to parliament. [366] 

| 4. pl. 2 

23 Hen. 6. Of bonds taken by 

ſheriffs, &c. Colore Officii. 290 


. 5. 4, 
14 Hen. 8. Of practifing 1 * 
in London and Weſimimnfier. 193 
pl. 1. 336 6. pl.21. 3404. pl. h. 
ny en. 1 940 * 
arſons. 304] b. pl. 5 
21 — 8. c. 5. Ot the — 
of wills. 307 
23 Hen. 8. cap. 10. Of ſheriffs 
bonds. 319 pl. 5. 320 
23 Hen. 8. cap. 2 Of citing out 
of the dioceſe. 458 
24 Hen. 8. cap. 12. For abrogat- 
ing the Pope's ſupremacy. 39: 
25 Hen. 8. 'That a ſentence in 
the delegates is to be final 
| 472 pl.) 
31 Hen. 8. cap. 11. Of inteſtates 
eſtates. 
32 Hen. B. cap. 16. That leaſes 
to aliens ſhall be void. 319 a. 
Pl 4 


32 Hen. 8. cap. 34. Of remedies 
by and againſt leſſors and lel- 
ſees, grantors and grantecs, 
aſſignors and aſſignees, in ac- 
tions of covenant. 107, 115, 

L 22. 128 pl. 18 

32 Hen. 8. cap. 38. Concerning 

marriages. 595 
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2 Hen, 8. inſt embracery. 
p * 
33 Hen. B. c. 85 hich made 

the lands of the King's debtors 

liable to be extended. [398] 

4. pl. 23 

23 Hen. S. cap. 39. Lands not to 
be extended in the hands ot an 
alience of tenant in tail. 

34 Hen. 8. Concerning errors on 
judgment in Wales. 

34 Hen. 8. Which reſtrains te- 
nants in tail from making lea- 
ſes, Cc. 327 pl. 10 

34 & 35 Hen. 8. c. 11. $ 4. That 
2 prohibition lies not where 
the Archbiſhop, &c. ſue for a 
penſion, fimony, &c. lawfully 
ifluing, and enjoyed ten years 
before the diſſolution of mo- 

,  naſteries. 398 
34 & 35 Hen. 8. e. 26. For re- 

e in Wales by 

writs of error. [372] 6. pl. 25 

37 Hen. 8. For uniting churches. 
420 

2 Ed. 6. Of ſetting out tithes. 
393 pl. 2. 319 pl. 1. 320 6. 
pr + 10. 319 4. pl. 1. [371 

pl. 8. [359 4 pl. 2. [364 
4. pl. 2. 434 pl. 
2. Ed. 6. Concerning —— 

5 

2 Ed. 6. cap. 8. Whereby a —— 

Airans de droit and a traverſe 


were given in particular caſes. 


325. pl. 11 

2 & 3 Ed. 6. c. 14 fl. 14. For 

82 the ſuggeſtion within 

x months, otherwiſe a con- 
ſultation. 


5 Ed. 6. cap. 16. Againſt ſelling 
offices. 320 b. pl. 9 
5 Ed. G. cap. 18. Concerning in- 


roſſers. [359] 6. pl. 3 
; , 


; - ee e marri- 
age of prieſts. 
1 E 3. and 23 El. 8 
Againſt abſenting from church. 
| 371 C. pl. 8 


— 


5 Elia. c. 9. For not appearing | 
as a witneſs. 394 pl 16, 7 

5 Elia. c. 9. Of perjury. 294 p 

25 

5 Hliz. c. 23. Of excommunica- 
tion. 393 

8 Eliz, For ſuing in another's 
name, | [259] C. pl. 1 

11 Elia. Of leaſes made by ſpi- 

ritual perſons: 328 6. 

3 3 5 4. 11. * Bl 
uits for di tions. 

13 Eliz. cap. 2 That bout 
given for benefices ſhould be 
void. 320 6. pl. 8 

18 Elia. Concerning r. 

25 Hliz. Concerning contributĩ- 
ons in caſes 5 [360] 

4. pl. 7 


27 Els. 331 4- 
27 Elia. cap. 8. For ſuing out 
writs of ww. {4 1J 4. pL 3 
29 Eliz. cap. 4. eriffs fees 
on executions. [395] 4. pl. 1 
I Fac. 1. Concerning r 
24 

I Fac. 1. cap. 11. . 4. 

marrying two wives. 

21 Fac. 1. cap 24. Giving a new 
execution LO executors againſt 
the lands, &c. of a 5 0 
dying. 6. pl. 43 
c. 1. cap. 1 — 
N of actions 3206. pl. 1 
1 ar. 2. Concerning 5 
320 E pl. 11 
16 & 1 Car. 2. c. 8. To prevent 
the arreſt of judgments. &c. 
152 pl 12, 16. [35236 pL 16. 
[3611 a. pl. 10. [357 % pl. 4 
17. Car. 2. cap. 8. Giving a Scire 
facias to adminiſtiators de boars 
non, Cc. 387 pl. 6 
17 Car. 2. For ordering churches 
in London alter the fire 420 

22 & 23 Car. . Of inteſtates 
eſtates | 


397 

29 Car. 2. 6. 3. Of frauds ard 
perjuries. {379] 4. pl. 3. 391 

| 4- pl. 21 


21 
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I Fac. 2. cap. 19. Of citing ad- 
Tad — account P. 398 
3 W & M. cap. 27. for taking 
away the court of the preſi- 
dent and marches of JWalcs. 
„ 37817 pl. 25 

3 & 4 V. & M c. 14. Of exe- 
cutions agaiaſt heirs 390 6. 


| pl. 19 
4 & 5 NV. & M. For docqueiting 
judgments 381 b. pl. 4 


4 & 5 W. & M. For taking awa 
the Capiatur pro Fine [368 b. 
5 & 6 V. & M. Deeds to be 
given in evidence to be ſtamp- 
[358] 6. pl. 1 
7 & 8 V. z. Of marrying wich- 
out a licenſe 396 
8 V. 3. c. 6. Concerning ſuits 
for tithes 395 
8 & 9 N. z. c. 11. For paying 
coſts to defendants in error. 
37914. 


pl 2 
8 & 9 V. 3. c. 27. For retaking | 


priſoners eſcaped [385] b. 396 

| 4. pl. 2 

9 & 10 I. z. concerning awards. 
4 & 5 Ann. That the Venue was 
to he awarded from the body 
of the county. [353] 6. pl. 28 

4 & 5 Ann Commonly called 
5 1 act for the 7 
the law [367] & pl. 5. [368] b. 
8 Ann. cap. 14. of actio as tor 
rent againſt leſſees for Ife. 


251 pl. 4. 7 
10 Ann. cap. 10. Of marryin 
without a licence 3 


5 Geo. 1. cap. 13. $ 1. Concern- 
ing writs of error 372 


Suggeſtion. 


If ſufficient, the court will not 
=” the defendant to demur, 
c. 485 pl. 3.— Where an 
amdavit is neceſſary, and 
where not. 7b;. pl. 4. Where 
duplicity in a ſuggettion is ill 


ibid. pl. Fai, hen to be 


| 


ibid. pl. 14.— 


8 * when not. 
5- pl. 0,7. Where ſuggeſlio 
have been inuten tes oh 
8. 486 pl. 16, 17, 18, 19, 20. 
7. 22, 24. 419 pl. 55. What 
uggeſtions to he proved in fix 
months, otherwiſe a conſul. 
tation. ibid. pl. 9. 48) pl. 25 
29, 32.—How the fix months 
to be computed. 487 pl. 26 
What neceſſary to be ſbewn 
on refuſal of proof. hg. pl. 
10.— What certainty required 
in ſuggeſtions 486 pl. 11, 12. 
here no conſultation 
ſhall go, though the ſuggeſlion 
be not 3 proved. ibid. 
12, 13.— That a ſuggeſtion 
muſt not vary from che libel. 
Nor how the de- 
claration ibid. pl. 15.—What 
may be aided by an averment, 
487 pl. 21.—What proper to 
be ſhewn in ſuggeſtions to the 


court of Admiralty 487 pl. 23 


— — 


Surrender. 


Where a ſurrender without ad- 


mittance no plea 148 pl. 68. 
Where the entry of a ſtranger 
a good excuſe for not * 
a ſurrender 148 pl. 


T 


ouſted of a juriſdiction but 


Temporal Courts. 


HE Temporal Courts ma 
prohibit matters of whic 
they could not hold plea them- 
ſelves, but that it belongs to 
another court 460 pl. 1. 461 
= 3, 5, 6.—They are 10 regu- 


ate diſputes between inferior 


juriſdictions 461 pl. 8—Tho 


they could not determine the 
matter themſelves ibid. Vidi 
462 pl. 1.—They ſhall not be 


where 
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where the right of tithes only 
come in queſtion by ſome 
matter ple ed P.453pl-3: 454 
pl. — Where they ſhall have 
uriſdiction of tithes ſued for 
y Scire facias, againſt one 
who takes them 400 C. pl. 1. 
Not if in diſpute between a 
parſon and a layman ibid. D. 
pl. 1,—Otherwiſe if between 
a parſon and a vicar ibid.— 
Though the Temporal courts 
thall be ouſted where the right 
of tithes is 1n 2 yet 
not where the ſuit is on a 
covenant, wherein he is to re- 


cover damages, and not the | 


tithes 453 pl. 5, 7.— The 
Temporal courts are not to be 
ouſted on a diſpute upon an 
annuity by deed 400 Letter D. 
pl. 2 

Tender and Refuſal Et un- 


core priſt. 5 

Where it is a good plea in cove- 
nant. 143 pl. 37.— The like 
in debt. 311, 312, 3I3 


Term. 


To what purpoſes' the whole 
term ſhall be conſidered as 
one day in law, and to what 


not. 369, ö. pl. 14 
Tithes. 


Where the right of tithes are in 
queſtion, the ſpiritual court 
have the jurifdiGion. 52 pl. 1. 
And ſuits for ſubtractions of 
tithes are to be in the ſpiritual 
court. 398.—No prohibition 
ſhall iſſue where the right of 
tithes are in diſpute between 
ſpiritual perſons. 455 pl. 6. 

nd if the ſuit be between 
ſpiritual perſons, it ſhall be 
intended tor the right of tithes. 


But ot 


P. 452 pl. 2. But not where it 
is not between two parſons. 
ibid. pl. 3.—As where the fuit 
is between a ſpiritual man and 
a layman, unleſs it _—_— the 
right of _ only are 1 
ueftion. 454 pl. 5, 6. 453 pl. 
4 3. But it lies if the lat be 
berween a ſpiritual perſon and 
a layman, and the right of 
tithes between the parſon and 
vicar comes in debate. 454 pl. 
4-— The temporal courts thall 
not be onſted if the ſuit be 
there between two parſons, 
if the plaintiff doth not ſug- 
eſt himſelf a parſon, nor that 
the action is brought for tithes. 
452 pl. 4 —— If both parties 
are laymen, the temporal 
courts ſhall be ouſted, if of the 
party's own ſhewing the right 
of tithes only come in queſtion. 
7.-No prohibition 
will lie on the right of tithes 


between the parſon and vicar. 
454 pl. 1.—Otherwiſe if the 


parſon claims a portion of 


tithes by preſcription, and not 
mearly as parſon ibid. pl. 1. 
When the right of tithes is 


confeſſed whether they belong 


to the vicar or the parſon, is a 
matter merely ſpiritual 456. 
pl. 13.—The parſon may ſue 
there for a — of things not 
titheable. 406 pl. 20.—A 
plea of a modus to the vicar 
will not ouſt the ſpiritual 
court. 454 pl. 1.-Nor on a 
ſuit for tithes where payment 
is pleaded. 448 pl. 12.—Nor 
ifa N ſuit 
be only upon modus 
2 upon a ſu fly 
on of another modus. pl. 19. 
But if confeffed as to part, it 
ſhall go only as to the other 


part 
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part. Page 409 pl. 9.—It lies 
not upon a compoſition with 
the parſon, <p by deed. 
. 447 pl. 6.—Nor for a ſuit by 
a parſon for his tithes after a 
leaſe thereof for the defend- 
ant pl. 8.—Nor on a ſuit 
for tithes where lands have 
been granted to the parſon in 
diſcharge ibid. pl. 9.—Nor on 
a ſuggeſtion that the place 
where the tithes are demanded 
are out of the pariſh, unleſs 
the plea be refuled ibid. pl. 11. 
Againſt the party himſelf who 
ſet out his tithes, a ſuit may 


be there by the parſon if the. 


other detains them, though he 
might have his remedy at com- 
mon law; but otherwiſe if a 
ſtranger takes them away, 
there the parſon's remedy is 
only at common law 451 pl. 
26.—A prohibition lies not 
where the party 1s ſued for 
tithes not due 432 pl. 1.— 
But it does where he is ſued 
for tithes of a rent 433 pl. 2. 
How and where tithes are 
due „ ee changed 7b. 
How diſcharged 481, 482.— 
By agreement or 2 ee 

and where good and where 
not 482.— When tithes were 
determinable in the King's 
courts 390 


Traverſe. 


What traverſable in covenant. 
148 pl. 71.— Where a plea 
was held double and ill for 
want of a traverſe 141 pl. 3. 
Where a traverſe was ill ta- 


ken in covenant 142 pl. 5.— | 


Where a traverſe in covenant 
was good, though it did not 
ſay a ue hoc, that they or ei- 
ther of them entered 143 pl. 
36.— What a good plea with 


| 


a traverſe to an action upon 2 
charter-party N 144 pl. 44. 
What a good plea with a tra- 
8 to an action of covenant 
or quiet enjoyment 145 pl. 47. 
Where an 3 = 
eſtoppel to a traverſe that the 
defendant was poſſeſſed b 
virtue of a leaſe 147 pl. 56. 
148 pl. 67.—Where the dying 
ſeiſed, and not the diſcent, is 
traverſeable 148. Where con- 
cluding with a traverſe hinders 
the plea from being double. 
306 pl -13,—Where a traverſe 
neceſſary, and where not, in 
actions of debt 3446. 345 
a. b—In a replication to a 
plea of an award 345 6. pl. 
1.—In a plea of entry and ex- 
pulſion 345 6. pl. 2.—In a fe- 
plication to a plea of an in- 


ventory ibid. pl. 3.— Where 


the day is traverſable 345 b. 
= $I a plea to a ſheriff's 
345 4a. pl. 5.—In a plea 


to a ſimple contract 345 a. 


I. 6.—In a replication to a 
releaſe pleaded ibid. pl. 7.— 
In a rejoinder to a replication 
that the defendant had made 
a compoſition where the de- 
fendant bad pleaded he made 
none 345 a. pl. 8.—In a plea 
of a deed primo deliberat” 345 
a. pl. 9.— Of the teſtator's 
dying inveſtate ibid. 4. pl. 10. 


In a replication to a plea of 


judgment pleaded by an exe- 
cutor ibid. pl. 11.—Of the in- 
uiſition ibid. a. pl. 12. 
here che diſſeiſin, and not 
the diſcent, was traverſable. 
ibid. a. pl. 13, 15.— In 2 
replication to a plea of Can. 
peruit ad diem ibid. a. pl. 14 


Trial 


— — 
— — — — — —— ns o — 


Ie e 


> 
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Trial and Miſ- trial. 


Where the Trial in actions of | 


covenant is to be. Page 150 | 
f. 2, 3. 152 pl. 12, 13.—0f 
Miſ-trial in covenant. 


8. 152 6, pl. 16, 17, 20. [303 
2. Pl. 25. b. pl. 32—0f uy 


trial in debt. 349 6. pl. 46. | 


0 4. pl. 51. 352 b fl. 15.— 
What Mall be? be tried by the re- 
cord, and what by the coun- 
try, in an action for an eſcape. 
348 4. Pl. 11, 12, 13, 14. 
Where the iſſue is found for 
the defendant upon Mil debet. 
340 4. IS, 1 
pl. 20. 8 b pl. 66.— Where 
the iſſue is with the plaintiff, 


whether aſſets or not. 348 a. | 


go A matter of fact done 
nd ſea cannot be tried in 
E land, unleſs a ed to 
be done in England. ibid. a. pl 
6, 7.—Where nonage may be 
tried by inſpection. 241d. a. pl. 
8. Where the court may com- 
pel a matter to be tried by the 
country. ibid. 4. . 9. — Where] 
the iſſue is not for the 
* upon Now dimiſi. 4 0 
orma. hid. 5. þL 19, 2 
(363 3] 6. gl. 36 —Where the 
ue is found for the plaintiff 
— 3 not 2h By 
22. 349 4. fl. 30. L303 
4. 28, 35, 38.— Where the 
iffue is found for the plaintiff 
upon Non eft fadtum. ibid. pl. 
23, 26. 363 a. fl. 21 b. pl. 33, 
Where fue is found 
or the defendant, whether the 
plaintiffs were churchwardeus 
or not. ibid. pl. 24.— The like 
upon a joint or feparate con- 
tract. ibid. pl. 25 —The like 


EL . 2 ML ring ena 4 


Pot 2 49 45 


151 pt, | 


„17. 3486. 
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28. f [36 15. 5 — — 2 is 
not a good fi 
* N 5 a 
P um. a. 
Pl. —— the ju | 
find a demiſe of 25 then the 
traverſe was taken to. 4. 
Pl. 31.— The jury cannot find 
a matter dehors the award, to 
make it void. ibid. a. pl. 32.— 
That the iſſue is to be firſt 
tried, which goes to the whole: 
ibid. b. 21. 33. Where the iſſue 
was found for the plaintiff, 
though the 14 might 


bare, aided F —— 
* — the 


ibid. b. pl. 

4 eintif can have no judg- 

ment upon the finding of the 

Jury on Ml habuit in tenementis. 
4. pl. 35.— Where the ent 


— 2 _ upon the defendant's 


confeſſing the point in iſſue. 


id. pl. 43, 
ing more than the 


6 _ 


L. 36.—Of a word in- 
after iſſue joined. ibid. . 
* .—An ill ns of the 
Jury on Mil debet. ibid. pl. 43 . 
An ill plea fou 1 2 to he falſe. 
jury's find- 

= in a 
point not material, does not 
vitiate. ibid. „l. 44.— What 
ought to be conſtrued the 
int in iſſue. ibid, b. pl; 35. 
here held that the deed was 
defendant's at the time of 
the OP, though not of the 
jury fa 41 e defendant's 
plea in part, though they have 
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the other county, be 
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| 85 found at the trial 


t the rent was in arrear, 


oſſeſſion in the ** 
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66.— What could not be taken] 


advantage of upon Non eft fac- 
tum, but ſhould be pleaded. 
P. 350 b. p1.64.—W hether the 
Jury ſhall be ſaid to have found 
it, the factum of the defend- 
ant on Non e factum pleaded. 

ibid. b. pl. 65 


Trial by Record. 


What is not a failure of the re- 


cord. 35 1 à4. pl. 1, 2, 3, 4, 5.— 
Where a matter ſhall be tried 


by the record, wherein it is 
acknowledged. ibid. a. pl. 6.— | 


Letters patents not to be tried 


by the country; aliter of the 
time of enrolment. ibid. a. pl. 
7. What to be tried by the 


certificate ofthe record er. 7b:d. 
a. pl. 8.—W here ore tenus. ibid. 
pl. 9,10. Where by the mayor. 
2 Ibid. b. 11. 


By whom ſome matters 


A new trial is to try the ſame 
General baſtardy. 351: b. pl. 1. 


are to be tried. 


392.—Excommunication. ibid. 
Special baſtardy ibid. pl. 2.— 
Rite. of afvoutals ibid pl. 3, 4, 
6.—Coverture. ibid. pl 5, 7.— 
Prieſt or no prieit, 402. pl. 4. 
Where che trial to be. 
Whether it ſhall betried where 
the lands lie, or where the pay- 
ment or other fact is alledged. 
352. pl. I, 2, 3, 4, 5, 7, 3, 9, 
II. 352 6: pl. 13, 15.— Where 
the dureſs was, 352 à. pl. 10— 
The like of uſury. ibid. a.'pl. 
13.— Where it ſhall be tried 
where the ' writ was brought. 
ibid. pl. 6, 12. 352 b. pl. 14.— 
TheaRof16 & 17Car. 2. which 
aids a miſ-trial in a wron 
county. ibid. pl. 16. Caſes 
before that act. ibid. pl. 1), 18, 
19, 20. See conſtructi 


To whom 


— — £ 


— 


8 


this ſtatute. N 3526. pl. 20. 
[353] — What cate . 
by that ſtatute. [353)a. pl. 21, 
22.— Where a Trial by con- 
ſent may be in a foreign county 
[353] 5 5 23. Where a 
— iſſue which is local 
_—_ 3 che action 
Is laid. [353] a. pl. 26, 27.— 
The ſtatute of 4 & 5 Ann. = 
6. of awarding a /enire from 
the body of the county. [353] 
b. pl. 28.—Caſes betore the 
ſtatute. ibid. pl. 29, 30, 31, 32, 
Fn. 33» 3H 35 
Trials at Bar. 


granted, and when 
and where not [354] pl. 1, 2, 
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New Trial. 


iſſue, therefore not to be al- 
tered; if it is, the court will 
ſet it aſide. [354.] a. pl. 5. 
When granted 76:9. ö. pl. 1, 2, 


4. 5, 6, 11. Where not ibid. 


pl. 7, 8, 9, 10, 12. ibid. 5. pl. 
18, 19. 355 4. pl. 20.—Not 
to be 1n an inferior court. 354 
b. pl. 13.—Nor ina ſuperior 
court, after a motion in arreſt 
of judgment. Ibid. pl. 14. 
Nor after trial at bar. bid. 
pl. 16—Where the court will 
ſetaſide a trial upon an amend- 
ment. ibid. pl. 17 


— 


ons on 


28 Variance. 
HAT have been held va- 


riances material, and what 
not. | [364] 4. 6. 


Venue 


Contained in ths VO L UM E. 


Venue and Venire. 


Where the court would not 
change the Venue in covenant. 
L. 152 pl. 11.—How the law 
Hood before the at of 4 & 5 
Queen Anne, tor awarding the 
enir:of the body of the Coun- 
ty, and how it ſtands ſince. 
[333] 6. Where the court will 
change the Venue. ibid. pl. 1.— 
Where abarriſteror anattorney 
may have the Venue changed. 
10 d. pl. 4, 5. Whenthe motion 
tor hat urpoſe ought to be 

made. [354] pl. 6.— Where 

the court will diſcharge a rule 
to change the Venue. ibid. pl. 

„What affidavit neceſſary. 

76d. pl. 8.—Of changing the 

Venue in covenant. 353. b, 


Verdict. 


Where an inſufficient plea in 
covenant was aided by the ver- 
dict. 153. pl. 27, 28.—What 
wall be intended after a ver- 
dict in pleas in debt. 340 8. 
pl. 22. 350a. pl. 66. Whether 
the verdict be found agreeable 
to the iſſue. 350. 4. pl. 48, 50, 
54, 57, 58. —- Where a verdict 
lor the defendant perpetually 
bars the plaintiff. 3506. pl. 62. 
What an ill verdict on NM. 
debe!. 355 b. pl. 10.—What 
ſhall be deemed to he aided or 
intended after a verditin debt. 
360 b,—Conceſit adjudged to 
be relaxavit. ibid. 1.—An ill 
breach not cured. zbid. pl. 2. 
A miſtake in the year of the 
King, when judgment was giv- 
en, aided. ibid. pl. 3,——A 
miſtake in the ſum paid not 
cured. bid. pl. An in- 
formal ĩſſue cured. [361 pl. 5. 

ue On an impoſſible day 
cured. ibid. pl. 6,—DefeRs in 
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— 


a judgment in an inferior 
court. H. [361] pl. 7, 8, 10.— 
Mifrecital of an act of parlia- 
ment cured. 144. pl. 9.—Iflue 
on an ill plea cured. ibid. pl. 
11.—Iſſue found againſt the 
plaintiff on Riens per Deſcenſum. 
ibid. ö. pl. 12.— Finding non- 
payment by the defendant, 
and another held well. :b:d. pt. 
13.—The- reaſon of verdicts 
curing defects. ibid. pd. „ 
Findiag more than the iſſue, 
and contrary to it, will not 
hurt. ibid. pl. 15.— Where evi- 
dence was intended to be given. 
ibid. pl. 16.— That the court 
will put the beſt conſtruction 
upon words to ſupport the 
verdict. ibid. pl. 17.—Though 


the iſſue. not proved literally, 


yet held well. [303] a. pl. 14. 
Finding for part that would 
not bear an * ill. ibid. pl. 
15. Whether the ſubſtance af 
the plea ſhall be ſaid to be 
— or not, on a plea of 
levy by diſtreſs. ibid. pl. 16.— 
How che verdict ought to be 
on Hens adminiſtravit. [303] 4. 
N. 19.—What aided after à 
verdict concerning the admi- 
niſtration. ibid. pl. 18, 23.— 
Ofa verdi on Non oft factum. 
[363] a. pl. 19, 21. [303] 6. 
Pl. 33, 39.—On the ſtatute of 
BJ. 6. for not ſetting out 
tithes. ibid. pl. 20.— What a 
good verdict on Plene ad mini- 
ftravit. ibid. a. pl. 22. & [302] 
_ 3. The like in an action 
of debt for rent. ibid. l. 
That ſhall be intended whic 
ſhould have been ſhewn b 
the contrary party. ibid. pl. 26. 
What a g verdict on pay- 
ment at the day. b:d. pl. 28. 
What a good finding of the 
jury on Non detinet. ibid. = 29 
ſury. 
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Uſury. 
Of pleading the ſtatute of Uſury, 
and what have been deemed 
u ſurious contracts, and what 
not. P. 320 a. b. 321 4 
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Warrant of Attorney. 


HAT a warrant he revoca- 

1 ble; yet if the attorney 

enters up the judgment after 
the defendant od 


Ip a8 will be good. [379] 
b. pl. 5. - - 


—A feme ſole marry- 


ing is a revocation in law of | 


the wariant of attorney. ibid. 


I380] a. l. 4—May be given | 
by one in enftody, and how. | 


[380] a. pl. 1.— Given by a 
teme covert, the judgment 
not to be ſet aſide on motion, 
but by error. ibid. a. pl. 2.— 
A warrant mentioning no term 
of the judgment when it ſhall 


be entered. ibid. a. pl. 6. 


With a Ceſſat Exeoutio for a | 


year, how the year to be com- 
puted. | ibid. pl. 7 
Waſte. 
Where the proper action was of 
waſte, and not in covenant. 
128 pl. 16. Adjudged contra. 
| ibid. pl. 20 
Wills. 3 
The temporal courts have the 
probate of wills in all places 
but in England 396 
Writ of Prohibition. 
The court of King's Bench and 


Common Pleas have power to 


ſee that the juriſdictions of | 


other courts do not exceed 


their Umite. 467 p. 56. 
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it, ſuch | 
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of the council of 74. 466 


ort for holding plea of te- 


native for marrying * 


again : 
2 It bes againſt execu- 
Pl. 2. t 1 PTY 


Where granted by the Kine 
Bench to the Guizky "rag 
408 pl. 2. Where by the court 
of Common Pleas to the court 


Pl. 3-—By the court of Com. 
mon-pleas to the Chancery of 
Cheſter.” 469 pl. 4.— The like 
to the law courts of the couny 

alatine of Che/ter. ibid. l. 6. 
B, the court of Common Pleas 
to the court of Delegates. 466 
#4. 4.— To the court of Com. 
mon Pleas on a writ of dower 
ſuable in the Lord's court. 408 
Letter K. pl. 1.—By the court 
of Common Pleas to the mar- 
ches of Wales. 466 pl. 3. 461 
Pd. 3. 468 pl. 5.—To a Court- 
Baron. 467 pl. 1.—To the 
Chancery of Ghefter for hold- 
ing plea of a matter triable at 
law. 462 pl. 3.-—To the dut- 
chy of Lancaſter for avoiding 
inſtitution after induction. 369 
* 5.—To the grand ſeſſions, 

ecauſe no equity in the bill. 
ibid. pl. 3.— To the council of 


picvins ibid. pl. $.—To the 
Jniverfity of Cambridge, be- 
cauſe they exceed their juril- 
diction. 468 pl. 11.—To the 
Carl Marihal, to the Admi- 
ralty, to Inferior courts, to 
the Palace-court, to the court 
of honour, to a court of equi. 
ty. 400. It may be granted 
againſt the incumbent of a do- 


a licenſe. 410 pl. 43.—1t lies 
| the king's farmer. 458 


